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INTERNATIONAL LAW AND JUSTICE.* 
Pe INTRODUCTORY 

Law seeks justice and its purpose is that of doing justice, though, at times, 
it may fail to render proper jygtice. Nothing in this world is perfect, and 
law is no exception. All good law (by good law we mean law that is sociolo- 
gically ånd morally good and just) really strives to maintain peace and hbar- 
mony in life. Good law attempts to produce and maintain a just balancing 
of the various interests in lifé and society. No more is it the end of law to 
protect particular interests against other rival interests, or to support the 
strong against the weak., In all just societies law seeks to protect the depressed 
from oppression, the weak’from the baneful power of the strong, the innocent 
from the ravages of the aggressive and the wicked. Law, if ideal, seeks justice, 
so that man can live in peace and let others live in peace. 

Just as civil law seeks, or ought to seek, justice, so also the law of nations 
has, in the present century, and, of late, been making vigorous attempts to 
procure harmony of interests so far as States are concerned, so that disputes 
between States may be. settled by pacific means, instead of resorting to the most 
unnatural scourge of ‘war. Though international law has been described, in 
the stereotype manner, as the body of rules and treaties that regulate the re- 
ldtions between States, today the time has come when we should revise this 
antiquated definition,.and rather. say that international law is all that body 
of rules which regulate, mainly the mutual relations of States, and deals also 
with the righ‘s, duties and relations of and between non-State entitie’, and, 
to an extent, and, in a sense, deals even with individuals. 

In recent fimes, treaties and conventions have brought in ruleg for the re- 
duction of the atrocities perpetrated in war, and the principles dictated by the 
law of nature, human reasoning and propriety have gone, to some extent, in 
humanising warfare. Today, talks of disarmament are going round, and if 
there is a genuine disarmament successfully terminated (subject to the right of 
inspection of territories by the United Nations or by the States themselves 
which are parties to tae Convention for Total and Universal Disarmament), 
the scourge of war will vanish for ever, ‘so that no more will the calamity of 
war be allowed to destroy the happiness of mankind. ; 

International politics today is making international Jaw, and, hence is more 
important even than the present rules of international law and the existing 
judgments pronounced by the International Court.of Justice or the earlier Per- 
manent Court of International Justice. In an age of treaties and conventions, 
there can be no greater givers of the law of nations than the world politicians. 
We are not dabbling any more in ephemeral polities; in polities that will de- 
cide the future of the world we are sincerely casting, or dught sincerelv to east, 
all our energies and brain power. Mutuality in treaties as dictated bv reason 
ahd the law of nature, rather than the so-called positivism, would render pro- 
per justice, by securing and maintaining harmonious relations, on*the princinle 
of give and take. The law of reason, and not the aggressive dictates of the 
hollow or vain idea of sovereignty, should guide States in their relations with 
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one another and as the very bases of treaties and conventions *#hich the sove- 
reign States make for themgelves. If the State is the ‘‘unbridled despot’, it 
requires to be centrolled, if not by any higher human power, at least by the 
law of reason and goodness. If States, through their sovereign heads, cannot 
think for themsetves according to the law of nature or the dictates of reason 
and propriety, let them at least go by what their Asso@iation (the greatest ever 


~ ~ formed by the civilised States themselves throug® the genius of good people) 


dictate to them, that is to say, let the United Nations dictaté td States,’ 

The object of this paper is to show how far the United Nations, the Qecurity 
Council, the International Court of Justice, the instrumentality of Conventions 
and Treaties and Customs, that is to say, in short, international law, has suc- 
ceeded in procuring justice among the members of the international community 
apd, thus, in the world. - 

. NATURAL LAW AND THE INTERNATIONAL FLD 


` Natural law is the outcome of the desire of%wise and just men to seek justice 
in the real sense. And natural law has been the source of internatiqnal law; 
and even today, in spite of what else positivism might attempt to maintain, 
natural law governs, in a sense, the relations of States as also of men in the 
national community; but, by natural law, here, is meant not natural law as. 
was originally understood by the Schoolmen, but as came to be understood 
by Hugo Grotius and those who followed till the advent of pure positivism. 
The Grotians brought in a compromise between extreme naturalism and pure 
positivism. 

Hindu law recognised the eee for international law by recognis- 
ing the necessity for proper inter-state relations based on genuine sense of 
justice. The Mauryan empire recognised the private law of “foreigners. Pri- 
vileges claimed by foreign diplomatic agents were recognised by Hindu States. 
Kautilya shows how the kings of ancient India looked to the prdsperit of 
other nations and at the same time kept up the pres‘ige and power of their own. 

In Mahomedan law, we find the law that described the mutual relations. 
between Muslim and non-Muslim States. Such rules of reciprocity were based 


on the principles of the law of nature, the law of wisdom and reason which i 
dictated to men the rules of behaviour, and equally to°States. There were nó 


treaties as such which produced these rules 

. Even the rules of customary international law are not the product of adher- 
ence and ta@it consent bv Sta’es, but, rather, the results derived through the 
application of the test of reason. - In this connestion, it is interesting to note 
what was said in Ryan v. United States.1 | Hutcheson J. said that just opinion, 
and not force, is, at last, the source of law, at least with law-minded nations 
and peoples. 

Actual concrete examples of the avplication of the’ jyst rules of natural law 


‘+o the law of nations, even todav. can be seen in the Draft Declaration on the 


Rights and Duties of States. 1949, prepared by the International Law Com- 
mission of the United Nations. So also the Nuremberg Trial applied the just 


Tule of natural law when it held that i+ had jurisdiction over war criminals 


and enemies of humanitv. 
Tt is reall? the far and wide annlication of the natnral law, in the revived 
sense, that will make international law juster than ever before. 


Justice TrroucH TREATS AND CONVENTIONS 


Justice has often been rendered through treaties and conventions. But the 
otherwise has also sometimes been true. Sometimes a treaty which ends war and. 
terminates “hostilities is one-sided where the victor severelv strains the van- 
quished ; but such treaties are “he hreeding ground of hatred and further war- 
fare in the future. What is one-sided ard imposed aggressively or heartlessly 


ig unjust and will have no more than ‘a temporary efficacy. A just’ and. fair 
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treaty alone would be'a lasting one which would, be respected and adhered to 
by the civilised nations of the world. The Statute of the International Ovurt 
of Justice recognises the general principles of law as recognised by civilised 
nations, as a third source of international law. - ` . 

In the matter of tréwties and the theory of the pacta sunt servanda, it may 


be said that neither the natwralists nor the positivists could solve the problem,, ©“ 


A synthetic viewsmay be taken; that synthetic view suggests that the consent 
of the, sovereign States is much dependent upon the maintenance of a harmoni- 
ous relationship on the basis of what natural law would alldw as just and fair. 
The States do realize, or ought to realize, without any doubt, that treaties 
should be obeyed and respected because the’ States themselves have wilfully 
agreed to abide byscertain terms and they are morally bound to abide by them. 
The law of nature dictates that when States, of their own free will, consistent 
with their egoistic notions of sovereignty (carried too far, at least in the’ inter- 
national field and looking tointernational consequences), agree to cer ain 
conditions or stipulations, they should abide by them as they are morally bound 
by: them. 
Sratz RESPONSIBILITY AND JUSTICE 

The question of State responsibility was put up before the International Law 
Commission for cofisideration by it. Generally speaking, the injured Sjate 
‘is given satisfaction through negotiations. If its dignity has been hurt, the 
offending State may be required to apologise to it and also to make an as- 
surance that.the wrong will not be repeated. For any loss or damage measur- 
able pecuniarily, compensation may be claimed from the wrong-doer. The act 
or omission complained of by the aggrieved State must be such that it is con- 
gidered wrongful under the law of nations. And the law of nations considers 
as actionable any wrongful breach of treaty or convention or obligation imposed 
by international custom. If the injury is accidental, the principle: Casus non 
-praestatur, may be applicable. A party to a convention cannot be presumed 
to have made itself liable even for the consequence of an accident. This is in 


-accordance with natural law. In case, damage is rendered to an individual in 


a S ate, through a breach of treaty, as, for example, a commercial treaty. the 


-aggrieved State: is entitled to sue for compensation, and damages weuld be 


what would be required to indemnify the individual for the loss or damage caused 
to him. Dafnage that is too remote is not recoverable. These rules show that 
States are as much liable (by virtue of international law) as individuals are 
liable (by virtue of civil law). Justice is sought to be done even as between 
sovereign States, by reason of the agreement by such sovereigns or by reason 
of the fact that they haye accepted certain international customs as binding on 
them (according to the positivists), or by reason of the rule of natural law 
which says that it is bad to break treaties or valid customs and that the moral 
obligation of States should make them abide by the rules of decency and re-s 
ciprocitv (as the naturalists would have it). 

International justice wisely goes even so far as to assert that even an uni- 
lateral act such as a declaration made by a State before an international or- 
ganisa‘ion, like the United Nations, would constitute a binding, obligation on 
that State to abide by the declaration as if it were a treaty. A declaration by 
a State that it accepts in advance the jurisdiction of the International Court, 
of justice in certain matters or disputes, can also Be considered as an irrevo- 
oS obligation of the State to refer such disputes to the International Court 
of Justice. 

* International justice. under international law, provides for liabilitv of a 
State for a tort committed by any of its organs. A State can be held liable 


«for a tart committed bv anv self-governing body like a municipal body or a 


district or county council exercising municipal functions in the ordinary eonrse 
of its nuhlie frnetions. Rut a State cannot be held liable for an act which‘is 
the micsepief of a revolutionary party, because the State neither authorised, 
nor emild prevent, the act. s oe 
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A State ig boundeto abide by its obligations under treaties Snd customary 
rulés of international law. $t cannot avoid its obligation to abide by ruleseof 
‘international law, on the pretext that its own municipal law is in conflict with 
the rules of international law. International obligations should prevail over 
. the rules of civil or national law, at least so far as the question concerns re- 

* wJations between States. The sovereignty of a State do& not allow it to violate 
any rule of the law of nations; its sovereignty if really, or should really be, 
what remains to it after its fulfilment to other nations and to°the Unjied Na- 
tions. Just as in the field of national law, the old idea of sovereignty has died 
down, so also in the greater and more important field of international, law the 
‘idea of State Sovereignty should stand subject to the modification that the 
State’s powers are what remain to it after its obligations to the United Nations. 
Tke United Nations should really be understood as that great Association 
forméd by civilis@d nations of the world for the maintenance of right through 
the united wisdom of the States that are itsymembers. The United Nations 
must work through the wisdom that is dictated by the rules of justice as laid 
down in the Charter. And its great organ is the International Court of Justice 
which is meant to keep to the spirit of the Charter the great nations of the 
-world. Here again justice is the sole aim. 


eINTERNATIONAL JUSTICE THroucH PRIVILEGES To Stars REPRESENTATIVES 


Principles of propriety and rules of reciprocity require that certain immuni- 
ties and privileges must be afforded to State representatives. Just as the 
nationals of country A desire to be well respected in country B, they should, 
in fairness and justice, equally well respect in their own land the nationals 
of country B. A fortiori, so in the case of foreign sovereigns, ambassadors 
and diplomatic agents. 

For. the procuring of complete international justice, all the privileges and 
‘Immunities afforded to foreign sovereigns should be afforded to Presidents of 
foreign States, for the reason that in a foreign State, the President is the very 
„reflection of the honour, the dignity and the independence of the State whose 
President he is. That would procure greater approach to a just and fair 
_Teciprgcity. There can be no justice without reciprogity. 

So far as ambassadors and diplomatic envoys are concerned, it may be sug- 
gested that though they are liable to criminal prosecution for espionage or 
conspiracy against the State to which they are sent,. yet, even fn such cases, 
diplomatie policy should, at least as a matter of practice, provide that instead - 
of the ambassador or diplomatic envoy being dealt. with by the State where 
the misbehaviour took place, the guilty State representative should rather be 
sent back to his own State which may adequately punish or deal with him. 
That would be more just, as that would be in consonance with the respect for 
the State which sent the representative and would k&ep up the harmonious 
relation, respect and regards so far as the two States are concerned. Interna- 
tional justice fundamentally is based on reciprocity and seeks to do reciprocity. 


EXTRADITION IN INTERNATIONAL JUSTICE 


. The main purpose of extradition is that of ensuring that criminal justice is 
not defeated by reason of an offender committing a crime in a State and then 
escaping to another State, where he would hope to live in safety. Except for 
purely political offences not involving violent crimes, extradition is allowable 
under provisions of treaties between States. Such provisions for extradition 
„guarantee. the States concerned their right to have their fugitive nationals 
-brought back and, dealt. with according to law. Friendly relations betweén 
States based on mutual respect for sovereignty are ‘capable of being kent up 
through such extradition treaties. Besides it may be more convenient for the 
State in. which the offence was.committed to have the offender tried by its 
Courts.and dealt with according to its law, particglarly by reason of the fact” 
that proper evidence may be more suitably recordéd in the Stat# in which 
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the offence was committed and where witnesses aie available. If,‘on the ather 
hand, extradition is not allowed and the State to which the offender has escaped 
gives him a safe asylum, that act of asylum would be an insult to the State 
whose national Sa pe the erime or in the precincts of’ which the offence 
was committed, particularly. in so far as its sovereignty may be said to have 


been insulted. .If may be that the State to which the offender has fled may” ` 


itself tåke up jurisdiction over the fugitive and punish him; but then the bb- 
jectioh to that may be that the State would not get theenecessary witnesses 
for a suecessful prosecution, and its laws may be different, and the guilty person 
may thus escape. 

In eases of poe offences which are not purely political but involve vio- 
lence, extradition should definitely be allowed, for the erime is not one concerning 
or arising out ofa mere political rivalry or a mere conflic® between pblitical 
parties, but is one which invoderes a violent uprising or a disturbance of the 
political and social order. 

Neither the principle of double criminality, nor the principle of speciality, 
need be adhered to, for it is illogical to do so and not in accordance with inter- 
national justice. International justice would be better served if we do away 
with, or disregard, these theories and allow extradition in spite of the require- 
ments insisted upoh under these theories. It is not quite just to insist that the 
act of the fugitive should also be an offence under the law of the State of 
asylum, for it is not the State of asylum that is the aggrieved party, but it is 
the State in which the offence has been committed by the fugitive that really 
is the aggrieved party. If the act is an offence under the law of the State 
which requests extradition, the requested State should not go into the question 
“whether the offender’s act is an offence also under the law prevailing in it. 

rhe tHeory of speciality also need not be countenanced, if international jus- 
tice is not to suffer. The aggrieved State, that is to say, the State in which 
the offence has been committed, must be allowed full latitude and power to 
punish the offender not merely for the specific offence in respect of which the 
extradition was demanded but also for any other offence committed within its 
territories. Extraditién should also be always allowable in cases of wan crimes, 
such as the crime of genocide. 


S PACIFIO SETTLEMENT or State DISPUTES a 


International or State disputes, if left unsettled by pacific means, are often 
the cause of war. This, however, is the atomic age, and States are afraid of 
taking the hasty step of entering into warfare or armed hostility. They tarry 
and try to settle disputes by negotiations which might go on even for a long 
time. Economic warfgre may be waged; strained relations and cold hostilities 
may take place. Even economic wars „produce drastically harmful tonsequ- 
ences. Hence comes the importance of world justice and world peace throug}? 
a world law and the Assembly of States, that is the United Nations, in the 
strength of which lies the strength of international law, international justice 
and the security of the world. 

International law fails to procure international justice and the certainty of 
peace, in so far as it allows, today, the distinction between legal or justiciable 
differences, on the one hand, and political or non-jesticiable differences on the 
other hand. As pointed out by Dr. Schwarzenberger, this distinction between 
legal and political or justiciable and non-justiciable disputes lays no objective 
eriterion?. He says: 

“If States are willing to have a dispute decided on the basis of ifternational Jaw, 
this can be done and is the proper function of an International Court.” 
He continues: : 

“If, however, they raise points which involve the necessity of a change in the law, 

the problem becomes intrinsically a legislative issue. Tt is implied in this statement 


2 Schwarzenberger, G.: Manual of International Law, 1952, pp. 114, 115. 
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that gthere are-no gaps"in Interngtional Law which cannot be closed by resort to Inter- 
national Law. The practice of the Permanent Court of International Justice has shown 
that the problem of non liquet (ie. that owing to the lack of relevant legal rules, a 
decision on the basis of law is not possible) is, in International Law, merely imaginary.” 
According to Dr. Oppenheim, the distinction between legal and political differ- 
“ences is, for some purposes, theoretically correct.e, though it is controversial 
wifether the distinction can properly be resorted to in any treaties of obligatory 
pacific settlement fox the purpose of determining which disputes are an which 
are.not included in the obligation of submission to binding judicial or arbitral 
procedure?. To procure international justice and to make international law a 
live force, one of the requirements is that of making all State-disputes justiciable. 


' dhe only effective method of inducing States to settle disputes by pacific 
ettlettent alone, And not by war or armed violence or coercion, is that of 
making war impossible and not merely illegal. «And the United Nations, parti- 
eularly the Security Council and the International Court of Justice, should be 
given greater powers and jurisdiction, by universal consent of States, so that 
they may -really become effective-in their functioning. 


States should be persuaded to agree to refer their disputes for peaceful settle- 
ment through arbitration or the International Court ‘of Justice, if mediation or 
conciliation have failed. This canbe done if very perseverent efforts are made 
hy heads of the most leading States for the purpose of an ultimate world treaty 
for reference of all State disputes to arbitration or the International Court 
ôf Justice. There would be nothing against the sovereignty of States (even 
if the obstinate and vain concept of sovereignty is persistently and pedantically 
put forward by States) to agree, by free choice, to goto arbitration or :the 
International Court and never to resort to war or armed hostility. Very diffie 
cult as this task may appear to be, it is an essential task, if international baw 
is to gather force and cease to be a weak law. International justice and the 
law of nature fully demand such a world treaty based on reciprocity, good will. 
equality, freedom and reason. The goal should be: Any and every kind o 
State dispute should, by ‘universal treaty, be brought under the obliaatory 
jurisdiction of the International Court. All the contentious jurisdiction of 
this Court should be compulsory. i ` 


The Security Council is; at present, not bound to make recemmendation 
or to take any course of effective action against the defaulting State. Article 
‘94 of the Charter should be re-drafted, so as to require the Security Council in 
every case not only to make a mere recommendation but to decide upon a 
strong and effective course of action against a defaulting State, that is to say, 
a State which does not obey the decision of the International Court or of the 


arbitrator or what the United Nations has ordered. « R ar 


è For procuring an effective sanction for.compelling the delinquent or default- 
ing State to the right path and to obedience to the law of reason, the United 
Nations Peace Force should be strengthened, so that it becomes a really useful 
force. The use of such a force, besides, is the only remedy if war is to be 
avoided. State armies, however, might overpower the United Nations Police 
Force, unless it is made stronger than State armies, or unless the State armies 
sare weakened down, or limited in strength for necessary purposes only. The 
best way of making States powerless in the use of armed violence, the most effec- 
tive method of preventing and even making impossible the scourge of war, is that 
of resorting to a complete and universal disarmament, subject to the right of 
insnection of State territories. Atomic tests and bomb tests should be agreed 
to be discontinued. Atomic energy and space flights might be utilised for 
purposes other than those of devastation of territories of others. If States 
+ are rendered incapable of resorting to armed violence, war would become im- 
possible and receive a final death blow. ` : ae 


aed 


3 Oppenheim, L.: International Law, Vol. IT, 1955, pp. 4, 5. 
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JUSTICE ‘THROUGH INTERNATIONAL $nsrrruTions ° 


ı International justice has been well procured by İnternational Law, through 
International Organisations. The United Nations, with ‘the General "Assembly 
and the Security’ Counc, are the great Assembly | of States in which, or, rather, 
in the strength of which, lies®the security of the "world today. And the Inter. - 
national, Court of Justice is the greatest judicial organ which would well hebp 
in maigtaining -peace if it is given an obligatory jurisdiction in all State dis- 
putes, and a criminal jurisdiction also. 

The International Court of Justice has held that the United Nations’ have a 
elaim to international personality, even with regard to non-members. So also 
the Advisory Opinion of the International Court of Justice, of April 11, 1949 
Regarding the Reparation for Injuries Suffered in the Service of the Uauie 
Nations,* declared that the Unjted Nations can be regarded as the subject 
of International Law. 

Since 1921, the Permanent Court of International Justice has pronounced a 
‘very large number of decisions and advisory opinions on matters of internatio- 
nal importance, and has thus procured international justice. 

As from 1946, the International Court of Justice has been pronouncing aude: 
ments of very great importance and far reaching consequences in internatioñal 
law, contributing to its development and “promoting international justice. This 
Court has modified the previous law relating to territorial waters and has 
jaid down new and improved principles according to the economic necessities, 
character of the coast-line, fisheries, ete., of States®. 

Another important and useful organ of the United Nations is the Economic 
‘md Social Council which, under the Charter of the United Nations, is meant 
to cfeate tonditions of stability and economic and social well being, so as to 
ereate an environment for friendly relations between States. This body helps 
economic and social progress in the world, and is meant to promote higher 
standards of living and material well-being. It has the power to recommend 
measures for promoting and maintaining human rights and fundamental free- 
doms for all. Hconom& and social justice are thus sought under the ,Inter- 
national Law. . Ar 

The Trustegship Council of the United Nations is another important organ 
of the United Nations, meant to promote international security” and world 
peace. The International Trusteeship Council promotes political, social, eco- 
nomic and educational advancement and cultural development of inhabitants of 
Trust Territories. It is meant to secure social and cultural justice and uplift- 
ment in the international field. 

The International Lgbour Organisation is meant to promote international 
eo- operation in industry and labour and the maintenance of uniform standards 9 
of the same, throughout the world. , 

The Food and Agricultural Organisation of the United Nations is meant for 
improving agricultural produce and food and for more equitable distribution 
of the same, throughout the world. 

The United Nations Educational, Scientific and Cultural Organteation is 
meant for promoting education, science and culture,in the interna‘ional field. - 

International Organisations, it may be perceived, have, as their aim, econo- 
al Da ‘labour, educational, scientific and cultural welfare throughout the 
wor 


JUSTICE IN THE CASE OF INDIVIDUALS 

At one time, it was firmly understood that international law was not at all 
concerned with individuals, and that States alone were the subjects of inter- 
“national law and international justice. But that is no longer the pre- 


4 19491.C.J. Reports, p. 174. 1951, I.C.J.R. 116. 
§ The Anglo-Norwegian Fisheries Oase, 
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sent day idea. Not only are States, non-state entities and international 
organisations subjects of international law, but individuals also are, to 
an extent, subjects of international law. Non-state entities have rights, 
duties and liabilities under the international law; th& is quite in accordance 
With the law of reason and provides room for international justice. Individuals 
also may be entitled as beneficiaries to certain rights conferred on tham as the 
result of treaty between States. Likewise individuals are liable also forswrong- 
ful acts that are war-crimes or crimes against humanity as such. . 

In the Danzig Railway Officials’ Case, the Permanent Court of International 
Justice held that whenever a treaty confers rights on individuals, these rights 
gseeuld be recognised at international law and should be*enforced in favour 
of the individudis concerned. In that case, though the treaty was between 
two independent States, namely Poland and Danzig, whereby Poland had 
agreed to respect certain terms and conditions of employment of railway offi- 
cials of Danzig and had agreed to abide by the rights, created by the treaty, 
in favour of these railway officials when Poland took over these railway officials, 
the Permanent Court of International Justice held that the railway officials, 
as, individuals, had a cause of action against Poland, because the intention of 
the parties to the treaty was that of creating legal rights enforceable in favour 
of private individuals as such. Why should private individuals be denied the 
right to enforce the benefit conferred upon them by treaty between ‘States? 
Those who deny justice to private individuals by asserting firmly that indi: 
viduals are only the objects, and not the subjects of international law, staunchly 
assert that whatever rights have been created in favour of individuals have 
been created by treaty between independent and sovereign States by their free 
choice and consent. It is not that the individuals have created these rights, 
or are at all capable of creating these rights, for themselves. None but States 
can, by treaty, create such rights. A good and logical answer to that would be 
that it is immaterial who creates legal rights; what is material is the person ‘or 
persons in whose favour legal rights have been and may.be created. In Muni- 
cipal Jaw also, our rights as citizens are created for our benefit by the Legis- 
lature and not by ourselves, except contractual rights. But each one of us 
can enjoy those rights and can personally sue and be sued on rights created 
for the benefit of the people. Similarly, in international law, it*is not the in- 
dividual who creates rights for himself (by himself), but it is his State that 
creates rights for his benefit;,and it is open to the individual to have those 
rights enforced through the International Court of Justice. The Permanent 
Court of International Justice rendered very good justice through its just and 
fair decision in the Danzig Railway Officials’ case. i 

Just as the rights and interests of individuals have ‘been rightly recognised 
by the International Court, so also their duties and liabilities have not escaped 
the judgments of tribunals.set up internationally. After the close of the Se- 
cond World War, an agreement was entered into for setting up tribunals for 
the trial of war criminals. The agreement was entered into on August 8, 
1945, betweeh Great Britain, the United States, France and Russia. As & 
result, a tribunal was set up at Nuremberg for the trial of war criminals. The 
agreement very justly, cosrectly and righteously provided that the official posi- 
tion of the accused persons, whether as heads of States or as responsible off- 
cials in Government departments, shall not be regarded as freeing them from 
liability or for mitigating punishment. A similar tribunal was set up at Tokyo- 


- also by virtue of the Charter of January 19, 1946. 


The accused persons at the Nuremberg trial contended that there was no 
such offence as a war crime at the time the acts were committed, and that they 
could not be held liable criminally for acts which were not, at the time of their, 
commission, regarded as war crimes or crimes at all. The tribunal rejected this 
defence and very rightly so, fer the acts of the accused were acts mala in se 


6 Pub. P.C.I.J. 1928, Series B, No 15. 
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and were offences against all humanity. The Naremberg Tribunal reiterated 
that it had long been recognised in international law that international law 
imposes duties and liabilities upon individuals as also upen States. Crimes 
against the peace of the world, and war crimes, are punishable. Individuals, 
though heads of sovereign® States, cannot escape punishment for what are 
crimes, against tHe other States, rather, what are crimes, of the most ravaging 
type, against all humanity. Those who start and/or engage in wars contrary 
to the Jaws relating to warfare, as determined by the several Conventions in 
this respect, those who are guilty of genocide; should undoubtedly be capable of 
being punished. The Genocide Convention was adopted by the United Na- 
tions Assembly om December 9, 1948. Under this convention, genocide is an 
offence which is ¢riable either by the national Courts (of the States congerfi®d) 
or by an international criminal tribunal. Article IV of the Convention very 
wisely and justly lays down tat persons committing genocide, or conspiring or 
attempting to commit genocide, should be punished, even though they may be 
constitutionally sovereign rulers, public officials, or private individuals. The 
Genocide Convention protects also human groups and realizes the right to 
exist as such. Victims to crime against humanity are entitled to protection 
under the internatfonal criminal law. Thus international law provides justice 
for individuals as also for States and non-State entities. 


CONCLUSION 


Though international law renders international justice mainly between 
States, and protects non-State entities, yet it should also be realised that its 
scope should be recognised.as wider, so as to concern itself with individuals also. 

* International law would do better justice if it seeks also to maintain peace in 
tHe wortd by incapacitating States for waging wars thus making it impossible 
for States to engage in warfare. That would require universal and complete 
disarmament. The Security Council, the General Assembly and the Inter- 
national Court of Justice, which are the most important organs of the United 
Nations, should be made stronger. The veto should be taken away. The Inter- 
national Court’s jurisdiction in all contentious matters should be mgde obli- 
gatory, so that States mav not take the law in their own hands and trv tricks of 
strength. ` Extradition of fugitives should be allowed without hesitation to the 
requesting State in the territory of which the offence was actually committed. 
Unjustifiable asylums should be disallowed. States must learn the lesson of 
mutual regard and not live by self-regard alone. States must be readv and 
willing to submit a portion of their sovereignty to the United Nations and go 
by the advice and dictates of the United Nations. Then and then alone will 
International law be an effective and strong law. Happv reallv would he the 
days when the United Nations will reign supreme, both in the in‘erests o 
States and in the interests of world peace, world order and world secnritv. 
Let us long for those happy days when the rule of law will triumph even in the 
international field securing world justice. 


GLEANINGS. 
e eo 
GRAND LITTER 


* Art Poole a few months back five youths were fined £ 1 each under the Litter 
Act for an offence involving a grand piano. Once upon a time on used to think 
of litter as essentially restricted to trivial objects, insignificant save in their 


nuisance value, old newspapers, cigarette ends, chocolate cartons, sardine tins,. 


bus tickets, any old iron, perhaps in extreme cases superannuated bowler hats. 
But grand pianos? My old-fashioned dictionary defines litter as ‘‘waste or 
refuse material, shreds, fragments, ete., scatt@red or lying about on a floor or 
other place in a careless, slovenly manner.” But the wider view of ‘‘litter’’ 
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petitively belching forth ceaseless streams of eve varfety of goods, not just 
elothing and households utensils, but furniture and Washing machines and motor 
. vehicles, each year’s products superseding those of the last, assiduous advertis- 
ing can cajole the average affluent status-seeking Briton into mortgaging his 
life time’s income in acquiring an endless succession of ‘‘new models’? All 
right. What is to become of the old discarded models which even the least 
affluent will reject with scorn and would reject even if they had the house- 
roem which is beyond their grasp in over-populated post-revtt-restriction Eng- 
land? ° The old di&carded models must obviously become litter—‘‘waste or re- 
e fuse ... lying about’’—and, peering into the ngt very distant future, we can 
foresee a time when there will be no more open spaces at all and the roads will 
be narrow valley tracks between hills and ridges of discarded status-symbols, 
_ towering like the slag-heaps of the Black, Country. Not long ago a young 
husband was fined £1 under the Litter Act for trying to abandon at night in 
a public park a green plush sofa, his mother’s wedding gift to him. He had 
been nagged into that nocturnal crime by his wife after she had acquired 
a £40 suite. Multiply that situation by even half the families in London, and 
Hyde Park and Kensington Gardens would be turned into one vast tumulus 
of tables and upholstery. 

Bur the end of the grand piano had scarcely anything in common with that 
of the green plush sofa. There was about it a grand design worthy of the 
higher, nobler conception of litter, a poetic quality devoid of anything eithere 
furtive or careless. It is an episode revivifying one’s faith in modern yortth 
and countering the temptation to believe that they have no interests but motor- 
eycles and ‘‘pop’’ records. These young men had purchased the piano for, 
thirty shillings at a Bournemouth auction sale. Their plan was to put it on a 

: raft, float it round to Swange, and shalter it in a cave. After that (in their 
own expressive language) they had the intention of ‘*jazzing it up by the 
briny.” One profoundly regrets that there was not among them a, master 
mariner capable of taking command on the projected voyage. They were all 
students but-mot one of them apparently was a student of navigation. Once 
the curious craft was afloat, a mere few miles of Dorset coast would scarcely 
have exhausted the imaginative possibilities of the plan, which contained all 
the essentials of a musical Kon-tiki. Portland Bill, Land’s End, the coast 
of Kerry would have beckoned on and on as in some poem by Edward Lear 

& till they reached the Land where the Bong Tree grows. If would have been 

very Odyssey to which only a ‘‘Beat, Age’? Homer could have done anything 

~ e justice. But even the performance of the primary plan—the landing of 
the piano on the beach at Swanage, preferably by lantern light at dead of 
night, the secreting of it in a eave—whence mysterious strains would issue to 
perplex passing mariners or cliff-top wanderers—has about it something of the 
old-fashioned ghost story with a touch of ‘‘Salad Days” into the bargain. But 

it was not to be. The seafaring was sacrificed but not all the adventure. The 

æ piano might have been surseptitiously placed in a park bandstand or in the 

porch of a club or concert hall. But instead it was given a spectacular send- 
off, almost the equivalent of a Viking funeral. Mounted on a railway trolley, 
it was wheeled through the streets one evening with the young men dancing. 
beside it and one of them playing rock and roll. Thus they escorted it to the 
cliff top for one splendid plunge to annihilation. When one is fishing in the 
_ Sunset seas it must be a weird and unique experience to be approached by.a 
young man who says: ‘‘Excuse me, would you mind moving away? A grand 

Piano is just going to fall into the sea at this point.” Two anglers received 

this warning before the hurtliag crash. Then down came the magnificent 

eastaway, making a wild weird music in its final fall. The cliffs, the sea, 
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the sunset skies, the last cry of the plunging miragle of a aa) 
this is the very a of litter -—S.J. 





© PUBLICATION TO HUSBAND 


ALTHOUGH for many purposes a husband and wife are regarded as one 
person, & defamatory statement made to a husband about his wife, or to a wife 
about her husband, is a sufficient publication: Wenman v. Ash (1853), 13 C.B. 
886. In'a recent case at Lincolnshire Assizes, Hinchcliffe, J., awarded damages 
to a wife in respect of a letter addressed to her falsely ‘alleging that she was 
a brothel-keeper and a thief because the letter had been published to her hus- 
band, who opened ti in the mistaken belief that it was an election address. eAs 
a general rule, it fs ‘‘impossible successfully to contend . matifa if a pêrson, 
in breach of his duty, were to qpen a letter, and there wag ió T T eason- Patag 
that he would commit that breach of duty, "the fact’ that he hall by opened: it a 
read it would -amount to publication by the person who sent it? (pér- Lard 
Reading, C.J., in Huth v. Huth [1915] 3 K.B. 32).. On’ the’ other, hand,” 
writer of a defamatory letter may be liable if he knew. that tlie’ letter’ Would: A 
likely to be opened and read by some person other than the person ‘tO “whom. “ity 
was addressed (see, e.g., Pullman v. Hill [1891] 1 Q.B. 524), and: it-mould-seem Ô 
that the courts are prepared to allow that husbands are likely, to” -opentletters” 
addressed to their wives.—S.J. “Seuss aed 


| PRHBL 
TORTIOUS ‘Liasmary OF. PARENTS 


. ALTHOUGH a parent is not normally liable for the torts of his child, he may 
be ¢ liabte if the child’s tort can be attributed to the parent’s negligent con- 
trol of the child in respect of the act that caused the injury. This principle 
has ‘been applied in several cases arising out of the possession of guns by children 
and in one of the more recent of them, Newton v. Edgerley [1959] 1 W.L.R. 
1031, Lord Parker, C.J., said that he believed ‘‘that in the exercise of reasonable 
care the defendant eitRer ought- to-have prevented his son from haviyg the 
gun at all or, if he -had the gun,...he-should-have given him very careful 
instructions gs to the use of the weapon if others were-present.’? Martin v. 
Bartlett (1961), unreported, a recent decision of-the High Court was a rather 
different case. The defendant’s. twelve-year-old son intended to frighten two 
boys who were hiding in a lavatory by firing a cartridge outside the door. He 
fired.the gun and accidentally shot one of the boys in the stomach. This boy, 
the plaintiff, recovered damages from the defendant because, in the view of 
Slade, J., the defendant had been negligent in leaving the assembled shotgun 
and live ammunition where they were accessible to his children or in allowing ẹ 
them to be left in such positions: There does not appear to have been any sug- # 
gestion that the defendant was negligent in allowing his soh to have and retain 
the gun (cf. Newton v. Edgerley, supra and Bebee v. Sales (1916), 32, T.L.R. 
413) but he was guilty of negligence in allowing his son to have access to it 
(cf. Dixon v. Bell (1816), 5 M. & S. 198) S.J. ` 
er ee oe r y ~ 
j DISROBING IN FRANCE Í 
THERE is a report of a most extraordinary proposal said to have emanated 
from the Minister of Justice i in France. It seems that in the name of moderni- 
sation he wishes counsel in future to plead without robes. This is one of those 
ideas which, on the face of it, must powerfully appeal to every plain, practical, 
‘sensible, up-to-date man, but, on closer examination, could scarcely be more 
- fatuous, unless its actual object were to maim and diminish the Bar. Certainly, 
the notion has been met with marked disfavour by those principally concerned, 
the lawyers themselves. The argumeņts in favour of disrobing the ‘barristers 
ae A c Ww rA 
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are, of course, gbvious enough. What earthly difference, it is said, car it 


make to the validity of counsel’s reasoning or submissions whether or not he 
covers his body with a long black garment? With alacrity one replies that it 
makes no difference at all—so far as that goes. Coypsel’s arguments would 
be just as valid (or invalid) if he were to stand yp in court as naked as Truth 
emerging from the well. And perhaps the best counter demonstration which 
the French Bar could make would be to appear in court thus in the mo&t primi- 
tive and simplified’ version of the garb of old Gaul. It would then, of ‘course, 
be explained to them that certain conventions and considerations required them 
to present themselves otherwise. They would at once agree and the way would 
then be open for a rational discussion of the considerations which underly 
the practice of wgaring special costumes tor special occasions aud a more minute 
examination of t whole matter, 


Dors the Minister of Justice, for denne iakendéd to disrobe the judges 
as well as the barristers? Does he intend that the universal ‘‘plain clothes’’ 
counsel should be matched by the universal plain clothes policeman? And, 
if not, why not? That is not a mere rhetorical question. Are the scarlet-robed 
judges to vanish from the assize courts? Will the prosecutor, the Avocat 
General, who ranks and takes his place in court as one of la magistrature, re- 
tain the advantage of his authoritative robes while the Bar below are stripped 
of theirs? More significant still, is the overwhelming bodyguard of policemen 
in review order with white belts and brilliant kepis to be replaced by sinister 
squads’ of plain clothes detectives in belted raincoats and slouch hats? That 
is not, I imagine, very probable and for a clear practical reason, quite apart 
from any prejudice in favour of a pleasing scheme of decoration. It is very 
useful for a postman to look like a -postman, a ticket inspector like a 
ticket inspector, and in the proceeding in courts of justice, more than on most 
other occasions, it is highly desirable to be able to tell who is who at a glance, 
to be able to tell the judge from the usher and the attendant policemen from 
the barristers, for (let us face. it) one man looks very like another and many 
a judge without his robes shrinks to the stature of a common litigant. There 
was ofice a newly appointed London stipendiary magistrate who, on arriving 
at his court for the first time, inquired his way about the building of the police- 
man at the door and was directed to the cells. We know in England how 
robes, well recognised traditional robes. have a psychological effect of beme 
able to suggest and impose authority without even a show of force. of visibly 
invoking the sanction of society and the weight of history which distinenish 
that lawful authority from mere brute strength. Robes are (if one may bor- 
row a theological expression) the outward sign of inward grace. Thev are a 
form, it is true, but never despise the form; it safeguards the content. The 
champagne bottle has a form. Try ‘breaking the bottles and pouring all the 
stuff into a bucket and then. wonder. what has happened w its character and 
quality as wine. 


THERE is another very practical reason for retaining the rohes of the ad- 
vocates, a refson which should appeal to citizens of the land of equality and 
fraternity. Robes are great levellers. Thev place on a brotherly qualitv the 


. old advocate and the yomng, the fashionable leader and the poor beginner. 


The young, the inexperienced. the far from successful have quite enough to. 
contend with in a purely professional sense without being put down and ont 
of countenance by the supercilious superiority of a Savile Row suit worn with 
conscious eclat by an eminent opponent. Robes cancel all purely irrelevant 
distinctions between advocate and advocate. Robes mark the function of the 
advocate and the modern conception, I had always thought, was rather favour- 
able to the emphasis of the functional. Of course, if the objection is simply. 
that the design of the robes is archaic in the same sense that the structure of 

many courts of justice is archaic, there is a simple and ready remedy for that: 
get Le Corbusier to design new Law Courts and Picasso to design new robes 


` 
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and everything will be as up to date as you. pleagje—anyhgw for a few years. 


* WL x ° 
A bequest in a will” contgining no residuary clause to the testator’s two 
named egodchildren of ‘‘any money that I have in the bank” was held by 
Cross, &, in In re Trundle (deceased) ((1961) 1 All E.R. 103) to be limited 
to the testator’s credit balance—there being nothing in the context to justify 
a wider interpretation—but to pass not only the credit on the drawing.account 
but also that represented by travellers’ cheques. 


A will typed on,a single sheet of paper with the attestation clause and wit- 
nesses’ signatures above the body of the will and the testatoris signature tlere 
and also at the foot of the will was held by Phillimore, J., in In the Estate of 
Bercovitz ( (1961) 2 All E.R. 481) not to have been validly executed. 


The expression ‘‘my 750 ordinary shares” in a company to which the testa- 
trix in In re Tetsall ((1961) 2 All E.R 801) became entitled in 1941 was held 
by Cross, J., applying In re Cheadle (83 L. T. Rep. 297; (1900) 2 Ch. 620), to 
pass that number of ordinary shares and not to include the further 6,750 shares 
(making 7,500 in dll) to which she became entitled under a capitalisation 
scheme when the shareholders, in 1951, received nine fully paid up shares for 
each share previously held. The will was made in 1954. Earlier wills of 1947 
and 1952 containing the same expression were held to be admissible in evi- 
dence, this being a case of misdescription —L.T. 


e e NEGLIGENCE 


THE question in Chapman v. Ric (The Times, 22nd December) arose out 
of injuries, followed by death, sustained by a butcher owing to the slipping 
6f a sharp knife during an operation upon which he was engaged. He was 
treated at a cottage hospital (at which there was no resident medical staff) by 
the defendant, who happened to be there ,ind sent home with emphatic instruc- 
tions to see his own doctor that evening. “The defendant’s opinion was that, 
though the deep fascia had been cut, the wound had not penetrated to the 
peritoneum.’ The deceased told his own doctor that the hospital had told him 
that the wound was ‘‘superficial,’’ and the doctor, not appreciating that the 
hospital was a cottage hospital and that the defendant was not a casualty officer, 
examined the: patient and diagnosed a digestive disorder. A post mortem 
showed that the wound had penetrated the small:intestine. Had the deceased 
received surgical treatment on the same day, he would have lived. The House 
-of Lords (Lords Goddard, Morton and Hodson, Lords Keith and Denning dis- 
senting), affirming the Court of Appeal (Romer and Willmer, L.JJ., Morris? 
L.J., dissenting), which had reversed Barry, J., held that in making the patient 
the means of communication and in failing to inform the patient’s doctor of 
the result of the examination the defendant had not been negligent. 

In Overseas Tankship (U.K), Limited v. Morts Dock and Engineering Com- 
pany, Limited ((1961) 1 All E.R. 404) the Judicial Committee of the Privy 
„Council (Lords Simonds, Reid, Radcliffe, Tucker and Morris), reversing the 
Full Court of New South Wales, which had affirmed the Supreme Court of 
New South Wales in Admiralty, approving dicta of Bovill, C.J., and Lord 
Russel in Sharp v. Powell (1872, 26 L. T. Rep. 486, 487; L. R. 7 C. P. 253, 
258) and Hay v. Young (167 L. T. Rep. 261, 264; (1942) 2 All E.R. 396, 401) 
respectively, and disapproving Polemis v, Furness, Withy and Company (126 
L. T. Rep. 154; (1921) 3 K. B. 560), held that liability in negligence depends 
on foreseeability and not upon whether the negligent act or omission is the * 
_ ‘direct’ cause of the damage.. ‘‘If it would be wrong,” the Board stated, 
“that a man should be held liable for damage unpredictable by a reasonable 
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man ‘because it wag a or ‘natural’, equally it would be wrong that, he 
should escape liability, however ‘indirect’ the damage, if he foresaw or could 
reasonably foresee the intervening events which led to its being done.” The 
respondents’ wharf had been damaged by the igniting of furnace oil which 
the appellants had negligently allowed to escape frome their ship; but, having 
regard to the finding of fact that the appellantsdid not know and could not 
reasonably have been expected to know that furnace oil was capable ef being 
set alight when spread on the water, the appellants were not Hable*® for the 
damage. 

Where one of a number of defendants found liable as joint tortfeasors applies 
for contribution under the Law Reform (Married Women and Tortfeasors) 
Ac}, 1935, it is the duty of the court to assess the damage as between those 
whoshave been found liable for it, regardless of the possible liability for con- 
tributory negligence of one not a party to the action and not found liable: so 
held by the Court of Appeal (Ormerod, Upjoin and Davies, L.JJ.) in Maz- 
field v. Llewellyn ((1961) 3 All E. R. 95). Were it not so, the court would 
have to make an assessment against a person (or the representatives of a 
person) who was not present and who had no opportunity to give any expla- 
nation of the accident from which the claim in negligence arose. ‘‘It seems 
fundamentally contrary to the ideas of justice as administered in these courts 
‘that this court should have to assess liability for an alleged negligence which 
has never been alleged against the party responsible.’’—Z.T. ; 


LIBEL 


In Plato Films, Limited v. Speidel ((1961) 1 All E. R. 876) the House of 
Lords (Lords Simonds, Radcliffe, Denning, Morris and Guest), affirming the 
Court of Appeal (Ormerod and Devlin, L.JJ.) ((1960) 2 All E. R. 521), which 
had allowed in part an appeal from Sachs, J., dismissing the appeals from 
orders of Master Clayton, held that the defendants (the present appellants) 
in a libel action were entitled to adduce evidence in mitigation of damages that 
the plaintiff had a bad reputation but that such evidewce must be confined to 
his geheral reputation and be so related to the alleged libel that it was a matter 
which a reasonable jury could take into account as diminishing the damages 
they would.otherwise award. f : 


The Bar Council has no power to carry out judicial or quasi-judicial func- 
‘tions and it was on this ground that in Lincoln v. Daniels ( (1960) 3 All E.R. 
205), Salmon, J., who was affirmed by the Court of Appeal (Sellers, Devlin 
and Danckwerts, L.JJ.) held that the complaints made in letters ad- 
dressed to the secretary of the council concerning a barrister were not pro- 
a tected ‘by absolute privilege. Qualified privilege only ‘attached to them, and 
the barrister was awarded substantial damages in an action tried by the learned 
judge before a jury’in respect of statements contained in these letters.—L.T. 


DAMAGES 


In Oliver y. Ashman ((1960) 3 All E. R. 677) Lord Parker, C.J., awarded 
the infant plaintiff, a boy òf 20 months, £11,000 damages for injuries sustained 
in a road accident for which the defendants admitted liability. The injuries 
damaged the child’s brain and rendered him mentally defective, unable to talk 
-or to understand much of what was said to him, though it seemed that We 
lacked sustained feeling and so did not have prolonged pain and suffering in 
consequence of the accident. In making this assessment his lordshin took into 
. „account such expenditure as would have to be incurred on the child’s behalf 
_for extra help in the home and in sending him to a private institution and- also 
loss of the amenities of life—loss of opportunity to marry, to earn a livelihood 
and to enjoy life, whether he kfiew or did not know he had lost those amenities 
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—and held that. the probability that a large sab of the sum awarded would 
never be expended by or on behalf of the infaft was to be ignored, asewas 
also the reduction of the child’s expectation of life in estimating his loss of 
prospective earnings. On this point Lord Parker followed the decision. of 
Streatfeild, J.,-in Popg, y. D. Murphy and Son, Limited ((1960) 2 All E. R. 
873) in preference to that of Slade, J., in Harris v. Bright’s Asphalt Contrac- 
tors, Limited ((1953) 1 All E. R- 395). In this his lordship was held to be 
wrong by the Court of Appeal (Holroyd Pearce; Willmer and Pearson, LJd ) 
which indicated that the conflict between these two decisions was to be 
resolve in favour of the last-named, which was covered by the .previous 
decision ‘of the House of Lords in Benham v. Gambling (164 L. T. Rep. 290; 
(1941) 1 All E, R. 7), where Lord Simon said: ‘‘Of course no regard must be 
had to financial I8sses or gains during the period of which the victim is de- 
prived.’? The Cõurt of Appeal, however, upheld the award of £11,000? since 
it regarded this factor as a small imponderable among several large imponder- 
ables ——L.T. . UE as 


DISCRETION AND PRECEDENT 


THE principle knewn as that of stare decisis is designed to secure some per- 
tainty what the law is—for if it is known that the reasoning of a previous decision 
will be followed in a later one, each décision of a Court may become a light to 
guide practitioners to a correct solution of subsequent legal problems. It is 
less easy to apply such a principle to the exercise by a tribunal of a discretionary 
jurisdiction conferred on it by statute. The Transport Tribunal affords an 
example of this in relation to its exercise of the appellate discretionary juris- 
‘diction over the granting of public carriers’ licences. The first goods vehicles 
licénsing*appeal to. come before the Court of Appeal from the Transport Tribu- 
nal was heard in July last (Merchandise Transport, Lid. v. British Transnort 
‘Commission, July 28, 1961). It was suggested on that appeal that the Trans- 
port Tribunal tended too rigidly to follow its own previous decisions. It is. no 
doubt, exceedingly difficult to define exactly where a line should be drawn. The 
Court of Appeal consRlered it desirable that the tribunal should by reasoned 
judgments disclose and establish principles by which it would proceed, but that 
this was suhject to the qualification that the tribunal, like any other tribunal 
charged by statute with the exercise of a discretion, was still bound to examine 
each case on its merits before deciding it and previous decisions must not he 
eee ae the tribunal from looking into the merits of each appli- 
eation —L.J. 


REVIEWS. 


The Supreme Court on Criminal Law, 1950 to 1960. By J. K. Soonavaua, 
B.A., LL.B., ATTORNEY-AT-Law, Bombay High Court. Bomsay: N. M. Trinathi 
(P.) Ltd., Princess Street. 1961. Roy 8vo. Pages ci-+1180. Price Rs. 40. 


Tms is a collection of criminal eases decided by the Supreme Court of India 
since its establishment. The sole purpose of this book is to enable lawyers to 
find out authorities on matters pertaining to criminal law. The text has been 
divided into seven Parts, each comprising a main branch of criminal law. and 
each Part has been divided into appropriate headings. For the purpose of re. 
ference two indices have been given, one a chronological index, and the other an 
alphabetical. index containing all the page numbers of each case in the text. 
Lawyers practising in criminal Courts and Magistrates will find this an ex- 

” tremly yseful handbook of reference. 
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Robbery in London. By F.JH. MoCurntocxs and Evetyn Gisagon. LONDON: 


Macmillan & Co. Itd., St. Nartin’s Street. 1961. Demi 8vo. Pages xix -+ 147. 

Price 30 s. . 

Rossery has increased in immense proportion in the city of London. In the 
eourse of the last fen years this offence has more than doubled. The Cambridge 
University has conducted an enquiry into the causes 6f the increase in this 
erime. This involved assessments of the degree of injury sustained by victims 
and the nature and value of the property stolen, together with a study, of the 
backgrounds of offenders, of the way in which they were dealt with "by the 
Courts and their chances of impunity. This book gives a complete historical 
record of the crime of robbery in London in the course of the last few years. 


The Tdentificatio of Handwriting and the Cross-Examination of Experts. By 
M. K. Menta. Bompay: N. M. Tripathi (Private) Ltd., Princess Street. 
Second edition. 1961. Demi 8vo. Pages xvi +287. Price Rs. 16. 


Tus book deals with the important topic of identification of handwriting 
and the cross examination of experts. Its object is to assist Courts and lawyers 
in determining the genuineness of questioned documents. The author has 
tregted the whole subject exhaustively in a clear and luaid language. Ques- 
tions are given at the end of each chapter to guide lawyers who have to examine 
experts in Courts. Judicial officers and lawyers will find this book very ser- 
viceable in their daily work. 





Criminal Manual. By P. P. BHANAGE, E.A., LL.B. Bompay: N, M. Tripathi 
(P) Ltd. 1961. Roy. 8vo. Pages xvi + 842. Price Rs. 28. ° 


Tus is a collection of minor criminal Acts of the Central and Bombay Legis- 
latures together with the Indian Evidence Act. The learned author has 
explained the provisions of various sections of different Acts in the light of 
decided cases. An Appendix containing questions set at various law examina- 
tions is given. Lawyers practising in criminal Courts, Magistrates and Police 
Officers will find this a valuable work of reference. 3 





The Law of*Mesne Profits. By Y. Cu. Ram SARMA, B.A., Bi., Advocate. Third 
edition by H. G. Basu, B.L., Pleader. AuLanapaD: Law Book Co., Sardar 
Patel Marg, Post Box No. 4. 1961. Demi 8 vo. Pages xxiv+232. Price 
Rs. 7.50. 


Tae earlier two editions of this book were exhausted in a short time and the 
learned author has brought out a third edition of this useful book. In this edi- 
*tion the case law has been brought up-to date and the whole subject-matter has 
been thoroughly revised. The learned author has endeavoured to provide a lucid 
analysis of the whole subject. This edition will prove equally useful as its 
predecessors. 


Sales Tax Review. Published by Sales Tax Practitioners’ Association. BOMBAY 1: 
Mohatta Cloth Market Building, Phalton Road. Annual Subscription Rs. 15. 


Tuis is the tenth anniversary special number of the Sales Tax Review which 
is a monthly publication of the Sales Tax Practitioners’ Association which has 
completed ‘ey years of its existence. This number contains some interesting 
atticles dealing with the various aspects of the ‘Sales Tax law. We are con 
fident that this Review will be of great use not only to the Sales 1 tax practi- 
tioners but to all who have to deal with Sales Taxation. 
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: “PARTNERSHIP” ‘UNDER MUHAMMADAN JURISPRUDENCE.” 
' Introductory ~ 


Istam, as a religion, hag its followers in many millions, loc&ted in the Bast 
and the West, the North and the South, on the face of the globe. As a civiliza- 
_ tion, it has an established antiquity having stood the test of time for more than 
a thousand: years and has contributed much to the art and culture of different 
nations, especially Bharat—India—which, as a rule, has welcomed and sheltered 
the foreigners, and also tried to adapt to the best such civilization, keeping 
up its own typical Aryan individuality of great renown. Crores of Mauslims— 
the upholders of Islah, yet; have preferred to be in Bharat, inspite of creatién 
and separate existence of a neighbourihg Mahomedan nation—Pakistan—and 
have been proud to remain as Indians. The magnificent Taj—Art and Culture 
of Islam incarnate—a glory of India and one of the wonders of the world— 
stands on the banks of Yamuna, yet- preaching unity and brotherhood. 
The discussion I undertake is legal and not literary, and it is this associa- 
tion of Islam and Hinduism on the land of Bharat that in the ordinary 
eourge makes us think of Islamic legal system as sponsored by Muhammad the 
Prophet—the Messenger of God. Their- legal system developed fully and had 
schools .of jurists establishing and contributing much to Muhammadan Juris- 
prudence as we understand by Jurisprudence now—the study of the funda- 
mental principles of law. 

In its character ‘‘Muhammadan Jurisprudence” as all other early Jurispru- 
dence, is essentially religious.’ For Muhammad—though the Prophet and there- 
after his Caliphs, though chief executive authorities ‘had no legislative func- 
tions, for Godealone is the legislator in Islam’.2 

One. cannot think that religion, politics and sociology can have “water-tight 
compartments, and the object of Mohammad as Messenger of God was restora- 
tion of Arab Society and it is rightly said ‘‘Mohammed preached Islam not 
merely for Municipal Government of Arabs but for the guidance of man’s life 
penerally: He propounded ‘the Municipal Law as an integral part of a compre, 

ensive scheme of universal religion’. I, therefore, prefer to term it a civi- 
lization rather than culture or religion. . 

The Islamic civilization being ancient; has its contributions to the field of 
law by having many of the thoughts and its own notions regarding many 
branches of law, Usul—a science of law, which we come across if we look into 
its sources and other original texts—the Quran—the book of knewledge and 
wisdom—and commentaries like the Hedaya* and others. We find the notions 


i *By A. J. Pandya, M. A., LL.B., Advocate, 4 The Hedeya or correctly Hidaya 


Lecturer in Law, University of Bombay. 

1 See, Buckland W. W. “A Text Book of 
Roman Law”, Second Edition p. 2: “In early 
Rome, as in other nascent civilizations, there 
was no difference between religious and legal 
fules.” Seo dlso Sethna, M. J. : Jurisprudence, 
2nd Ed. 

2 Abdur’ Rahim ; Muhammadan Juris- 
prudence, 1958, P. “10.. Sethna, M. J.: Juris- 
‘pruderice, 2nd Ed: 

3 Abdur*Rahim : Muhammadan ` Juris: 
prudence, 1958, p. 16. 
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meaning thereby a guide is a Commentary on 
Muhammadan Laws. The author Burhanuddin 
Marghinani flourished in 12th century and 
lived and wroté in a small town of Farghana 
District to the east of Bukhara. Really 
< Hidaya isa Commentary by the author on his 
own work Bidaya. `The book and the author 
have achieved worldwide renown. Encyelor 
pedia of Islam iii 279, Aghnides, 180(12). It 
is the most celebrated digest and compilation 
socording | to doctrines of Hanafi School. z 
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of law expressed iff their oyn way, as in the case of laws of Manu which has 
its place and asprominent one in the Hindu Jurisprudence. So is also the 
ease with Quran—utterings of Muhammad—the Prophet as revealed to him 
by the archange} Gabriel—the faithful spirit of the Lord Almighty, as his 
Rasul—the messenger for the good of the mankind. e 

For the purpose of this discourse I intend to limit myself only to dealing with 
the Law of Partnership as revealed in these books to make out that thg notions 
which we find regarding the partnership relation and its various forms were 
present also with Muslim civilization. 

To appreciate properly, it is desirable to look to some of the definitions given 
by Western Doctors and Scholars of the nineteenth and twentieth centuries 
who tried to define this relation of Partnership. . 

(T?) Code Népoleon, in article 1832 defines it as: e 

“A ‘Partnership’ is a contract by which two or gore persons agree to bring or put 
something in common with a view to share in the resulting profits”. 

In this we do not find that the union should be for business only and it is 
near to the definition of societas under Roman Law and one under Muhammadan 
Jurisprudence. 

(2) Dixon, in his Law of Partnership, defines: . 

“A Partnership is a voluntary unincorporated association of individuals standing to 
one another in relation of principals for carrying out a joint operation or undertaking for 
purpose of joint profits”, 

Here the idea of agency and inter se relation is prominent. 

(3) Kent says: 

“Partnership is a contract of two or more competent persons to place their money, 
effects, labour, skill or some or all of them in lawful commerce or business aad to divide 
the profit and to bear the loss in certain proportion”. r 
He emphasises more on competency of parties, contributions by everyone in any 
way, the relation to be for business and sharing of profit and loss but has fot 
specified nature of inter se relation. 

(4), Rutherford defines a partnership thus: . e 


J 
“When two or more persons join money or goods or labour or “all of these together 


and agree to give each other a common claim upon such a joint stock, (this) is partner~ 
ship”. eo 

This is similar to one under Muhammadan- Jurisprudence as we shall find 
hereafter. 


As to the forms of partnership English Law recognises one under the- Partner- 
ship Act, 1890, and the other under the Limited Partnership Act, 1907. In 
Soviet Civil Code, five types of partnership viz. Simple Partnership, Full 
Partnership, Limited Partnership, Partnership with limited liability and part- 
nership by shares, are recognised. A variety of forms is also found under Mu- 
hammadan Jurisprudence. 

Abdur Rahim, Tagore Law Professor—a jurist of repute—while writing re- 
garding the .gzrowth of Muhammadan legal system, observes that the author of 
Hedaya in establishing legality of partnership says: ‘‘Partnership is lawful be- 
cause the Prophet found people practising it and he confirmed them therein’’.® 
This is suggestive of the“fact that partnership was already in practice in the 
days of Muhammad—the Prophet or even earlier than that. 


d ~. Definition and Various Forms of Partnership: 


Turning how to the subject proper, we look into the relation of pees 


5 Abdur Rahim : Muhammadan Juris: than_certain traditions, namely, continuous: 
prudence, p. 1. Ibn Hammam, a prominent practice among men from the time of. the 
Jurist on Hanafi Jurisprudence who flourished Prophet; and thus thére is: no need for relying, 
in 15th century remarks “there is' ‘clearer ona ‘particulae dicta: -Fathu' aes Vol. V: 
authority in favour of legality of partnership 1377 
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as-contemplatedain:thogei days, sin:practice, z 2-Dhere Bt is. styled, jas-Shirkats sigt 

wiring unign: kof, two-or: more a in- such. a manner r that ane, iş. not distin; 


The sec@nd one, the, pa iby, contract,. had ‘four cabpdivisions namely 
(i) Shrikat Mofavizat® ie. partnership by reciprocity, ` (iit. Shirkat Aiman'? 
ie: partnership in business, (ii)-Shirket- Simnaia’? Le. “partnership i in arts and 
(iv)-Shirkat, Woodjooh'? i.e. parthership- of {personal)--eredit« ‘These varieties 
of- rélations - in*partnership are’ dealt with in’ a all details and distinctions which 
are: interesting. '- ` 


= Partnership by “Bight if Property; "Tts Formation, Rights, “Duties and 
: i: Liabilities of Partners: 


* Bo deal: with, one-of the two main divisions. of. partnership, we will take ap 
the, partnership by right of- property, which: with us is now-a-days obsolete. 
The partnership was either optional—a matter of one’s own intention, or com- 
pulsary. The optional partnership arose where two persons jointly purchased 
some article or where they were presented with a gift which they accepted br 
by some bequest jointly made to them and accepted: by them or, as in those days 
warfare was common, the acquisition-of an article by both from the country 
of enemy or where they-voluntarily. mixed-up their properties in such a way 
that their mixture could “not be, separated or, it was difficult to distinguish as 
in the case of mixture of things of the same kind e.g. rice and rice or rice and 
barley respectively.. The compulsory partnership by right of property arose when 
properties without any action on the part of any of the partners were united 
ander circumstances which’ made it difficult or impossible to distinguish or, 
where two persons inherited the same property: This kind of partnership had 
a'defect that a partner was unable to do an act in respect of the other’s share; 
still, however, it was lawful-for any partner to sell his own share to the other 
partner. The ‘ideology in the formation of the partnership by right of pro- 
perty was that it was effec eted: by ‘each partner selling one half of his property 
to the other,’ i.e. each selling moiety of his goods-stock to the other provided 
the value’ of gods of each was equal. - > 


Partnership by Contract: Its Formation by Agreement and not Status: 


Partnership by contract is important for ‘our purpose as one would like to 
know ‘whether our notions as to the relation of partnership regarding its for- 
mation, relation inter se, partners’ rights and liabilities to third parties, dis- 
solution ete., as found i iy the Indian Partnership Act of 1932 are or are not the 
same as this. According to those Jurists this kind of relationship arose only 
out of agreement and not out of .any other relation between two persons e.g. 
having been born a child in the: family or ‘acquiring the status of a wife or 
husband by marriage. The:only formality that was necessary for the forma- 
tion of this Kind. of partnership iby. contract-—Shirkat Akid—Shigkatu‘l- Agd 
was, that one person used to.say. to the other person, ‘‘I have made you my 
partner'in such a property’’ ‘and: the other would reply ‘‘I consent?’.13 Tt 
transpires that, oral agreement was permissible and néed not be in writing. It 
was also necessary that the object’ for which«a partnership ‘ was ‘entered into 
ought to:be such that could be delegated because the acquisition of partnership 
ihc to be the property of both equally. From the above'it will be seen, that for 


+6 Hedaya, sécond-edn., pe 217. Abdur’, «+. -Tb t p“ 
Rahim in his “Muhammadan Jurisprudence” - .: 9 Ibid. 
gives the version of these words as, Shirkaté'l, . 10. Ibid. |... _- me 
Shirkiwl-Malk, ‘' Shirkatu‘l-«Agd, ° s Shirkatu to H, bid. ©) PERNE I A 
Muafagat, : ‘Shirkiitu'l: ANAN, Shirkatat-Amal I2. Ibid. 7a 2 ea at z 
ae a Wajub, respectively. | __. 13 Hedaya, Second edn, p. 217, ,,. ; 
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thg purpose of ‘fortnation o§ a partnership there must be at least two pergons 
and there must lie proposal and acceptance ; ie- an agreement and the- ‘property 
which they were-agreeing to hold’ in partnership should be treated as common 
property of both the partners and one was to be the delegate of the other ‘for 
the purpose of partnership.. These “are some of the enain ingredients. which 
are necessary for formation of the contract and ia particular for the formation 
of a partnership agreement. ` . e. 


. Sub- -divisions of Partnership by Contract s 


(1). SHIRKAT MOFAVIZAT: ‘Partnership by reciprocity and its nature: 

According to Muhanimadan Jurisprudence, relations: of partnership existed 
in its varieties and there were four forms of partnership falling under: the other, 
main division viz. Shirkat Akid or Shirkatu‘l-‘Aqd—partfership | by - contract. 
The*first such off was, partnership. by reciprocity—Shirkat Mofavizat or Shirkat 
Muafadat: It was understood to be a relation entered into by two persons—male— 
of equal status in point of property, privileges and religious pursuits. ' This 
was meant to be universal partnership like universitas societas of ‘Gaius ‘and 
sociétes Universalles'+ of the Laws of France in every transaction, wherein’ each 
partner reciprocally committed the business of partnership to the other parther 
without any kind. of restriction. This form of partnership was known by -the 
néme Shirkat Mofavizat because ‘Mofavizat’ means ‘equality’ in Arabic: 
Much similar in generality to this, we find also in Roman Law, as one of the 
divisions of. Societas,—partnership. Tt is termed as ‘societas ominitim’® (uni 
versorum) bonorum where everything: ‘belonging to or aéeruing to’ eacli’ partner’ 
was agreed’to be held as: common” in parieri: P ‘implied equality of 
partners in all respects. 


g , Partnership by Reor dis Essentials: aa Y . 


“The salient features of this partnership by reciprocity were “that. tife partners 
ought to be equal (i) in financial (cash) holdings and (ii) in tassirraf ie~ 
privileges enjoyed by them, because, in the absence -of these, there will be ho 
perfecb equality between partners. Secondly, similarity of religion and of sect. 
among partners. was essential. Malik Ibn Anas, a jurist and a. traditionist born 
at Madina in A.H. 95 and the highest authority i in his d&ys on Hadith differed on 
this point of equality. of. religion and sect, while jurists who supported the same, 
said that the Prophet said ‘‘Enter into ‘partnership. -by reciprocity, for in that, 
there is grêat advantage’. 16 Thirdly, it was necessary to state in the contract 
‘we ‘are partiers, in partnership by reciprocity’’. In the absence of specific 
conditions agreed upon ‘this was to ‘be stated because it would make out what 
kind of partnership it was.. Fourthly, -partnership was lawful if contracted by: 
free Musalmañ adults or Jews or Christians’ who were subjects of the Muham-: 
madan- Government because infidelity “was one genera] description’ regarding 
faith and so’ equality of religion existed in it. ‘Muhammad, the Prophet; him- 
self after, being a ruler-at Madina with a- view to win over Jews had granted 
many concessions to them: in ‘the ‘beginning, which he subsequently withdréw- 
But it was’ treated as an-unlawful partnership if entered into by slaves, infants 
dnd- so ‘also’ if’ contracted ‘between `a slave and a free man or an infant and an 
adult: becatse -here equality did not’exist at all according to them. The rea 
sons ‘Wwere-that ah ‘infant was-not-competént to be a surety nor to transact 
business ‘without; permissi¢n óf his guardian. ° Samie was the case with the’ slave 
as he ‘could not do sd without- the -consent of ‘the ‘master. ‘Also such a contract 
could -not be’ enteréd tinto by Musalian and ‘anc Infidel Gt nót a ‘subject ` op 


’ 


Mathanimadan GoVérnment).> «oo er Tore Os 
Jurists? Opinions regarding Lëgality of- this, Partnership’ on Competency ‘of 
- Parties: - 


Difference of opinion on ihis point of competency. > sof ‘parties ‘to contract. 
existed between Imam Abu Hanifa, the’-founder of the “Hanafi School,’ who: 


14 Code Napolehn, Arta’ 1837- 1842. ' Law, Second edn., . 513. . 
15 Buckland W. W., A Text Book’of Roman 16 Hedaya, Seopa Edition, p. 218. 


e s e 
a ` è e 
voL :;LxIy.} o f JOURNAL. .” 21 

e 

earned thé. title -‘Upholder. of the. Private Judgment’, a man of exceptional 
talents.and analytical eye and Muhammad—a great Arabie scholar—a copious 
writer and. disciple of Abu Hanifa on one side and Abu Yeosuf—a disciple 
who: commanded great.cenfidence and high esteem for his learning, talents and 
worldly knowledge from his ggeat master Abu Hanifa on the other side. The 
first two* treated such contract between a Muhammadan and infidel as not law- 
ful whi Abu Yoosuf treated it as lawful because equality existed between 
such.persons as both.-were competent to be agent and surety.. Abu Yoosuf fur- 
ther stated that this relation was lawful because a Hannafite could enter into 
this kind of contract with a Shafii inspite of difference in tenets, Hanifa and 
Muhammad held that between these two persons there was no equality in point 
of power of action because if a Zimmee i.e. a Jew or Christian spbject of Mysal- 
man Government purchased. wine, it was valid, while for a Muhammadan such 
purchase of wine was invalid;17 -and therefore, equality in all respects did not 
exist so far as this contract was concerned. Further, if this partnership was 
between two slaves, two infants or two Mokatibs—(slaves emancipated by ex- 
change of property)—it would be invalid, because the contract of reciprocity 
was based upon the capacity of each party to -be a surety for the other and the 
suretyship of such persons was invalid. - : 


Contribution by the Partner wikit be in cash 


"For the formation of this kind of partnership it was also essential that it 
must be formed by contributions in cash and currency and could not be formed 
in coins of fluctuating value such as. Faloos, Rabiba, a kind of copper coin of 
uncertain value prevalent in those days because, in such a case, pecuniary 
equality could not be maintained ’as price of such coins will be rising and falling 
frometime to time. The reasoning adopted for this purpose was that by mutual 
arrangement by bringing their capital in the common stock there was a transac- 
tion of mutual, sale and purchase hy them ¿nter se and.so the standard of the 
vatue ought to remain same and certain. In case of coins of fluctuating value 
it would not remain the same, and so one ' party will be suffering as against the 
other. Hence it would he lawful to enter into partnership only by contributing 
currency coinage, or in gold or in silver bullion if considered as currency. Re- 
garding gold and silver they will be lawful for this purpose, if it was customary 
ie. it was tréated as equivalent or as same as coin. But different doctors 
treated different standards of value and according to them this partnership 
could also be- contracted of hortogeneous stocks after admixture, while it conld 
not be contracted of heterogeneous’ commodities e.g. barely and wheat. 


Nature of inter se Relations of Partners 


` In this kind of partgership agreement two main ideas that every partner 
was a surety and an agent of the other were put together. It was’ both a con- 
tract. of agency, and suretyship. This was necessary, (a) as to the enjoyment; 
because in case one party was not the agent of the other, mutual enjoyment of 
property east.in common stock by them could not be had and if one was not the 
surety for the other demand for payment for the purchases made by either of 
them could not be satisfied. (b) As to the purchase, because.the purchase made 
by any partner was to be participated by any of them except for any article 
of subsistence as food and clothing purchased for hi own self and his family. 
te). As to purchase of articles of subsistence—a personal affair, this exclusion 
Was made in view of the fact that “purchases of. articles of subsistence were 
matters of permanent personal needs and therefore. one partner - eould not. be 
made answerable for wants of the other nor could also one of them spend the pro- 
perty of other in the supply of his personal needs and those being | indispensible 
necessities, it’ appertained solely to the purchaser-partner and not the other 
parther. So’ far as ‘third party i.e. the vendor was ‘eoneerned, he was at liberty 

17 Sacred Books of the East Vol: VI, Quran _and divinjng (arrows) are only an abonination 


Chapter V. verse 90 Edi.1900. .“O, Ye who of Satan’s work; avoid them: then that haply 
believe! verily, wihoe, and: el._maisar and statues,” yo may prosper ete.” - : ~ 
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lo tredlige:the price ‘from any jpersor -hé “pleased. andiuléo.'fromn spurchaser:him- 


sélf as ‘he-bought them for-His needs:*“This' was because the contract stood: as 
contract of-surétyship in inter‘se relatiow between them and.also so insrespect 
to third party and, therefore, liability, was.treated asejoint and. several-ascwe 
understand ‘now-a-days under the contractof guarantee>.(d) As to debt, fron 
this it ‘also- followed that; debt ingurred by-either partner for partnership was 
obligatory upon thé other, if, the subject of agreement’ was capable’ of this kind 
of partnership:ds såle, purchaséj' receipt-or hire’ wages ‘but not! for7other kinds: 
of delits’as in: case of marriage, or payment by way of compensation in divorce; 
éompétnsation fór blood wilfully -shedor compensation’ for offence “against the 
person: ` It meant that in these. four cases. the other-partngr would not hebest 
ponsible as they, might have been taken to be criminal or tortious acts orcacts 
fot within™the scope or in the ordinary čourse .of-busitiess for which other 
partner could. riot be- héld :responsibleé2as we" enderstand-“now under the prei 
valent law of ‘Partnership. . (e). As`to `œ partner becoming. a ‘guarantor, if @ 
parther ‘/beécame”a-surety forthe ‘property of another ‘person it-bound the‘ other 
parther accordig to Hannifa, whileMuhammad and Abu‘ Yoosuf differed ow 
the point'by’ advocating that it was not -binding because, becoming a surety! was 
aegratuitous act, according to their tenets of law; luanswas a pratuitous-act 
and becoming surety amounted. to, offering: a. loan, and gratuitous acts were 
binding only upon the person ‘himself as would. be in case of a suretyship..by 
an infant, a Mazoon i,e. licencéd slave or.a-Mokatib it being invalid. The argu- 
ment of Hannifa was that the suretyship. was binding upon the;other, it being’ 
ait act of exchange. It bore the relation of‘ business and traffic was also conten 
plated in contract of reciprocity. „The. disciples. further rebutted and. said 
that’ suretyship by incompetent persons: was invalid ‘and so not. contemplated 
in that kind of“¢ontract because there was inequality—the main , requisit% for 
this partnership. -‘Hannifa making. out a distinction between a guarantee for 
property and a bail for person affirmed his contention and further stated that 
it was supported so far as the suretyship of property was concerned as it ‘was 
not of gratuitous nature in case of its continuance whereas the bail for person was 
gratuitous both in its execution and its continuange.* Hence surety for ‘pro- 
perty could not be compared with or could be said to be the same as the ‘bail for 
the person. Muhammad and Abu Yoosuf who objected to this proposition 
further advanced their argument that, if the loan was given to a stranger out 
of the partnership stocks it was not, effective as against the other partner, as 
the act of lending was a gratuitous act and therefore could not, be binding upon’ 
the other. (£) Consent of principal debtor necessary to bind the other partner: 
In order that this suretyship: for property~be: binding upon the other partner 
it was essential. that it must have been offered with the consent-.of the -person 
for whom he, stood a surety, else it. was-not binding tipon the other partner. 
In the terminology of the law at present if there was no.request by the principal 
debtor to the surety, guarantee given by the surety would be invalid and not 
binding upon the other partner there being no-consideration moving from the 
principal debtor. (g)As to right to property subsequently acquired: if,.after 
entering info partnership there was addition to property of either partner 
e.g. by gift or by inheritance, the partnership would cease to be one by reci 
procity but would turn iato one in traffic because this kind of enlargement: in 
the , financial. position.of one would remove the equality of property which was 
capable of constituting capital stock- The argument here advanced is, similar 
to, the one. that prevailed in Roman Law. Buckland W. W. in his ‘Roman Law?’ 
referring to Societas ominium (universorum) bonorum states: The origin sug- 
gests as consortium. affected only present possessions: the.heridites, which in 
case of. sui was all they had, that societas ominium bonorum would cover only 
present -possessions. . In fact many of the texts say nothing of future acquisi-, 
tions, and of those which do, two suggest that it was exceptional and of these 
Une déals ‘with one specific future, acquisition. and excludes the. rest (17-2-32). 
Cases dealing ‘with present .property were. probably the most. usual,.a much 
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more reasonable sort of partnership.18 By ee in capital, stock was:meant 


ash, bullion and Derham or Deenars but not Raht or Matta ‘ec: specific goods 
and ‘effects i in opposition to Mal. The reason for this was that the contract of 
this kind was not of an gbsolute nature and it, being so it was to be treated as in- 
equality. of eapital, right from its commencement which vitiated such a còn- 
tract. -Ñt will not, be so if the property of accession was of such a nature i.e. 
incapabke of being’ continuing stock, because in that case such property was the 
sole property of the partner himself, and becoming owner of such capital was 
-not the condition of equality as was "contemplated under this kind of contract. 
‘(h) As to a female slave, a chattel-personal : lastly the days, of slavery were 
_in vogue and slaves in- géneral- and female slaves in ‘particular 5 ‘were considered 
as articles of pur¢hase and sale—as goods—chattels-personal, and so a pro- 
vision also existed that, a female slave, if purchased under the*vontract of *reci- 
procity, became the property of that partner who, with the permission of the 
other, had carnal connection with her. We find a nice sociological reflection for 
this notion. According to jurists, in this case, the slave in question became the 
sole and exclusive property of the purchaser because of necessity of legalising 
birth of children. In such a case, it being partnership, the price was to be 
paid by such a partner in proportion to right of property and the other partner, 
if he so chose, was entitled to the payment of his share in the same manner as*in 
purchase of articles of food or drink. But so far as the vendor of the female 
slave was concerned, he, being the third party, was entitled to take the price 
from any of the partners because the idea of suretyship prevailed in this kind of 
partnership. 


[fo be continued). 


e Eue este es -e a Pa 


sy 2CONBIEMA TION OF DEATH SENTENCE: POWERS OF. THE 
2 SUPREME COURT.* 


A RATHER staggeringeand unprecedented decision was taken by the Supreme 
Court in confirming the death sentence on Deoman Upadhyaya in an ‘appeal 
Against acquittal filed by the State of U.P. (State of U.P. v. Deoman Upadh- 
yaya’). Upadhyaya was sentenced to death by the Sessions Judge on the 
charge of murder. - The Allahabad High Court held that s. 27 of the Evidence 
Act was void, as it offended art. 14 of the Constitution (equal protection of the 
laws), excluded the statement of the accused made by him while in police 
custody leading to the discovery of the weapon of offence, and acquitted him 
as the rest of the evidence was insufficient for his conviction. 

“The case came up before the Supreme Court on a certificate by the High 
Court under art. 134(/)(c). The Supreme Court by a majority judgment 
held that s. 27 of the Evidence Act was not void and that with the admission 
of the excluded evidence, there was no doubt about the guilt of the accused. 
Instead of remanding the case to the High Court to deal with the death sentence 
reference in the light of the Supreme Court decision, the latter itself confirmed 
the death sentence, observing that though a death sentence cannot be executed un- 
less confirmed by the High Court, the Supreme Court, in exercise of its powers 
under art. 136, could confirm the. death sentence. 

_ This proposition of law is startling. Article 136 does not ‘Goins the powers 
of the Supreme Court. It merely empowers it to give leave to appeal against 
the judgment of any Court. This article does not say that the Sypreme Court 
can pass the same order of confirmation in death sentences as a High Court 
can. Moreover, this was an appeal under art. 134(1) (c) and not under art. 136. 

Power of confirmation is governed solely by the provisions of the Code of 

* Criniinal, Procedure. Section 374 says, that a sentence of death ‘‘shall not be 


18. Buckland W. W.:A Text Book of Ro- . œ By'R. D. Chadha, m.a., Barrister-at-Law. 
man Law; Second edn., p. 513. - I [1961} 1 S.C.R. 14. ` 
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exêcuted unless confirmed a High Court.’ There is no reference to don- 


firmation by the Supreme Court in the entire Code. 


Furthermore, if a‘ High Court while éonfirming a conviction under s. 302 
does not confirm the death sentence, but reduces it to fe imprisonment—how- 
éver cruel the murder—, the Supreme Court gannot enhance the sentence. 
Under the Code, power of enhancement is given to the High Courts, but'there is 
no provision of law conferring such a power on the Supreme Court. If*for any 
reason, Allahabad ‘High Court thought it fit not to confirm Upadhyaya’s death 
sentence, the matter would have rested there. The Supreme Court by its decision 
has deprived the accused of an irrevocable opportunity of being awarded the 
lesser sentence and has assumed, it is respectfully submitted, a jurisdiction 
whfeh it does ngt have. 


Under art. 142, the Supreme Court can make such an order as is necessary 
for doing complete justice in any case or matter pending before it, but that. 
is only in those eases where the discretion lies with the Supreme Court. In a 
confirmation case, the discretion is exclusively that of the High Court and its 

- decision is final and it would not be open to the Supreme Court to do away 
with the remanding of the case and to assume or prejudge what the High 
Court may have done and confirm a death sentence, hoWever gross the facts 
of the ease. - 


It is only to be hoped that the Executive, in exercise of its power of mercy. 
will review the case and commute the death sentence. 


BAIL BY HIGH COURT UNDER S. 426(2B) OF CRIMINAL , * 
PROCEDURE CODE.” 


Ture is a conflict of judicial opinion on the question as to whether tke 
High Court has jurisdiction to grant bail to a person convicted of a criminal 
offence in the case where the High Court grants certificate to the accused under 
art. 134(7)(c) of the Constitution of India. It has been held in some of the 
cases discussed hereinafter that as soon as the appeal is disposed of by the 
High Court, the High Court becomes functus officio, and merely because the 
petition of the accused for issue of a certificate under art. 184(7)(c) of the 
Constitution of India is granted, the High Court has no jurisdiction to grant 
bail to the convicted person even in appropriate cases. 


The purpose of this article is to discuss whether any such power is vested: 
in the High Courts of our country and not the principles on which the said 
power ‘should be exercised. It is well-known that the exercise of power in 
such cases depends upon various factors and is a matter of judicial discretion: 
I wish to emphasise. at the outset that in case, according to the correct inter: 
pretation of law, the High Court has no power to grant bail to the accused 
in any such case whatsoever, it is a serious lacuna in the law of our country 
and a citizenés liberty is at stake without any justification. Obviously, if that 
is so, the law must be suitably amended at the earliest so as to confer the said 
powers on the High Courtg. 


Section. 426(2B) of the Criminal Procedure Code is the only relevant section 
connected with the vexed question of law under consideration. The said sec- 
tion reads as under :— a oe 

“Where a High Court is satisfied that a convicted person has been granted special 
leave to appeal to the Supreme Court against any sentence which the High Court has 
imposed ‘or maintained, the High Court may, if it so thinks fit,.order that pending the 
appeal the sentence or order appealed against be’ suspended, and also, if such person is + 
in confinement, that he be released on bail”. C e 
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“In Jairam” Das v. Emperor! the Judicial ve R of the Privy Couneil 
held that s. 498 of the Criminal Procedure Code refers only to accused persons 
and not persons who have already been convicted and that a High Court had 
no:inherent power under s. 561A of the Criminal Procedure Code to grant bail 
to convicted persons. The Privy Council suggested in the said case that the 
question of bail gould be.properly dealt with by the authority in India pos- 
sessing*knowledge of relevant facts and it expressly suggested that a suitable 
legislation should be enacted vesting such powers in the High Courts. The 
said suggestion was given effect to by the Legislature and sub-s. (2B) was in- 
serted in s. 426 by the amending Act IV of 1946. Sub-section (2B) ran thus :— 
“Where a High Court is satisfied that a convicted:person has been granted special 
leave to appeal to Bis Majesty in Council against any sentence which it has imposed 
or maintained, or has been granted leave to appeal to His Majesty in Council against 
an order of the Federal Court qa an appeal from the High Court involving the im- 
position or. maintenance of a sentence it may if it so thinks fit order that pending the 
appeal the sentence or order appealed against be suspended, and also, if the said person 
is in confinement, that he be released on bail”. . 
By the Adaptation of Laws Order; 1950, the present sub-section reproduced 
above was substituted. 


In Emperor v. Gokulchand Dwarkadas Morarka? it was observed that in 
the cases in which there was no question of the convicted person’s absconding 
during the pendency of the appeal before the Privy Council and in which it 
was obvious that the full sentence will be served before the decision of the 
Privy Council could-be known, it would be proper for the High Court to grant 
bail to the accused to whom the Privy Council have granted special leave’ to 
appeal. , ' i : 

I will first discuss the cases-taking.the unfortunate view that the High Court 
has no power under s. 426(2B) of the Code to grant bail to the convicted 
ferson and the said power is vested in the High Court only in cases where 
the accused person is granted special leave to appeal to the Supreme Court of 
India under art. 136 of the Constitution of India. It was first held in Kalavati 
v. The State? by Chowdary J.C. that the High Court had no powers tò grant 
bail in cases where the certificate was issued by the High Court under art. 
184(Z) (c) of the Constitution of India. It was observed by Chpwdary J.C. 
that ‘‘special leave’’ within the meaning of s. 426(2B) of Criminal Procedure 
Code was .quite different from .certificate of fitness under art. 184(1)(c) of 
the Constitution and that the High Court can grant bail only where the Sup- 
reme Court has already granted special leave to appeal to the convicted person. 

This decision of Chowdary J.C. was followed by Mr. Justice James of Allaha- 
bad High Court in Gore Lal v. State+. . 


€ . ya 6 

The Andhra Pradesh High Court has taken a contrary view in the matter o 
and held that the word ‘‘special leave” under s. 426(2B) of Criminal Procedure 
Code includes the: case of certificate under art. 184(1)(c) of the Constitution. 
It was held by Mr. Justice Krishna Rao in In re: Madamlal® that on a true 
and proper construction of s..426(2B) of Criminal Procedure Code, the High 
Court had power to grant bail to an accused person once the certificate under 
art. 184(7)(c) of the Constitution, i.e. leave to appeal to Supreme Court, was 
granted by the High Court. His Lordship has expressly observed in the said 
case that the Allahabad and Himachal Pradesh rulings are incorrect and not 
followed the same, ‘The learned Judge has inter alia given the following rea- 
sons for taking the said view:—(a) ‘There is no basis for discrimination in a 
matter of procedure between convicted persons who have been granted special 
leave by the Supreme Court and those to whom certificates under art. 184(1)(¢) . 
. 1+ (1945) 47 Bom, L.R. 634, P.C., 3 [1952] A. I. R. Himachal Pradesh 67. ` 
8.0, [19457 A.I.R. P.C. 94. _4 [1958] A. I. R. All. 667. - ris 

-2° (1946) 50 Bom. L-R. 378, s.c. [1948] 5 [1960] A. I. R. Andhra 622. 
A. I. È. Bom. 377. ery ae a n 
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wert granted on gpecial grounds and a construction which avoids that resilt 
should be preferred if the language merits it. (b) On a plain meaning of the 

id ‘section where a convicted person has been permitted to appeal’to the 

upreme-Court from the sentence of a High Court op special grounds, the 
High Court may, in its discretion, suspend the sgntence and grant bail pend- 
ing the appeal. (e) The word ‘‘special leave’’ in s. 426(2B) of the Code 
is also used in s. 417(3) of the Criminal Procedure Code which section Provides 
for appeal against acquittal with special leave. Therefore, the word ‘‘special 
leave’’ is used in the said section, i.e. s. 426(2B) of the Code, in its. natural 
Sense ‘and not as a term of art and it has no context to the corresponding phrase 
f‘snecial leave’’ in art. 136 of the Constitution and the word is not used as 
a term of art. . ` . 

‘Mr: Justice Krishna Rao has further-observed in the said case that if leave to 
appeal is granted by High Court ‘on special grouads, the said s. 426(2B). of the 
Code applies, but if the leave is granted on some general ground and not 
special ground, it does not apply and the High Court shall have no power 
in those cases to grant bail. vee é 
L3Aeeording to my humble view,- the Allahabad view and Himachal Pradesh 
view are incorrect. With respect, even the Andhra view making a distinction 
of cases between certificate on special grounds and certificate on grounds other 
than- special grounds is incorrect. : There -is no basis for construing the 
said section in a way so as to apply the same in one case and not in the other. 
Such a distinction is unwarranted aņd -would lead- to undesirable re- 
sults: . It is common knowledge that the High Court need not-give the grounds 
for issue of a certificate under art. 134(1)(c) of the. Constitution. Once the 
fitness certificate is granted for leave to appeal to the Supreme Court, the case? 
should be treated as covered by s. 426(2B) of Criminal Procedure Code and 
then the case must be made out for exercise of the power. , , 

There appears to be no scope for any controversy, on the point that the issue 
by a Court of a certificate of fitness to appeal is the same thing as the grant òf 
leave to appeal. (See Ibrahim v. Emperor). The function of a certificate 
under art. 134(/)(c) is to grant permission to take an Appeal to the Supreme 
Court and such a certificate is referred to in ordinary language as ‘‘Leave’’. 

. Recently the question arose before the-High Court of Bombay when an 
application Was made on behalf of an accused person who was granted the 
necessary certificate and leave to appeal to the Supreme Court against the short 
sentence imposed and/or maintained by the High Court under art. 134 (J) (c) 
of the Constitution of India. The said question was not pressed and, there- 
fore, kept open as the accused was given time by the Hon’ble Court to apply to 
the Supreme Court for bail. The view of eminent membeys of the Bar was that 
tthe High Court had no such power to grant bail. As a matter of fact, it was 
stated by the learned Assistant Government Pleader that there was no precedent 
tohis knowledge where bail was granted in such cases. Therefore, the vexed 
question of law posed in this article is still open and there is no authoritative 
pronouncement from the Bombay High Court. i 

The Supreme Court rules provide that the appeal of the accused accompanied 
by the certificate of the. High Court concerned under art. 134(1)(c) of the 
Constitution shall be numbtred in the registry as a matter of course whereas 
in absence of the certificate from the High Court, the matter shall have to be 
posted for special leave to appeal to the Supreme Court. A citizen has no 
right to apply for special leave unless the said certificate is applied for and 
refused. From practical point of view, bail from High Court after special 
leave from the Supreme Court becomes unnecessary as normally the Supreme 
. Court itself considers the question of bail when special leave is granted by the 
Supreme -Court. The scope of appeal with certificate from High Court is * 
wider than the appeal with special leave, under art. 136 of the Congtitution. 


6 [1914] A. I. R. P.C. 158, at p. 162. 
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There’ is- 110° rational “basis” for investing the High: Court witht -powéer “to“prarit 
Bail to ait ‘accused person’ “who has“been- granted special leave ‘to appeal to- the 
Supreme Court-under’ art. 136 of ‘the Constitution and refusing the samé power 
ii the cases Wheté speaial-leave is unnecessary because òf the- certificate or ‘leave 
to. appeal being. already granted by- the High Court itself. 
“Tn those cases where an accused person is sentenced to a: short term of jm- 
prisonfhent and even where the High Court is satisfied that the case involves 
important questions of fact and-law so as to entitle the decused to certificate 
andet art. 134(J) (0) of the Constitution, this lacuna of law, if any, is.seriously 
fe t as it leads -to. most undesirable -trouble and expense and a citizen has to 
remain ‘in jail at-least for a few days without any justification. 
“Tt is highly degirable that the conflict of opinion on an important subject 
ealing with the ‘liberty of ‘the Gitizen of our country must be set at rêst by 
the pronouncement of the Supreme Court or suitable amendment in legisla- 
fon, e r AN LOA S : 


oot ODEANINGS.. 


` © OBSTRUCTION oF PAVEMENT _ . 


+ Evek ‘member of the- public is entitled to unrestricted access over the whole 
of the footway save.in so far as he may be prevented by obstructions lawfully 
authorised. Subject to the de minimis principle any unauthorised encroach- 
tment upon the footway which ‘restricts ‘the full exercise of that right is an 
unlawful obstruction. Every member of the public so restricted in the use of 

*the footway is necessarily obstructed’ by. an obstruction in that he is denied 
acĉess t@ the whole of the footway. “These three ‘propositions were held by a 
Divisional Court (Lord Parker, C.J., Slade and Widgery, JJ.) in Wolverton 
{rban District Council v. Willis (The Times, 18 December) to have been esta- 
blished by the, decision of the same court in Seekings v. Clarke (1961, 59 L.G.R. 
268). .That was-a case under sect. 121 (1) of the Highways Act, 1959. The 
information-in Wolvetion Urban District Council v. Walls was brought under 
sect. 28-of the Town Police Clauses Act 1847. i 
_ It was alleged that an offence thereunder had been coama by a green- 
grocer whose trays for his wares encroached 1lin. on the footway Sor a distance 
of 12ft. 8in. along a footway, tapering in width from 7ft. 9in. to 6ft. 3in. The 
section renders guilty of an offence one ‘‘who places, hangs up, or otherwise 
exposes to sale any goods, wares, merchandise, matter, or thing whatsoever, so 
that the same project into or over any footway, or beyond the line of any house, 
shop, or building at which the same are so exposed, so as to obstruct or incom- 
mode the ‘passage of ‘any person over of along such footway... The justices 
had dismissed an information under-the de minimis rule. This was held to be 
wrong by the Divisional: Court, which remitted the case to the justices with a 
direction that -the chargé had been-proved. Any unlawful encroachment upon 
the footway, the court: stated, must be deemed to obstruct and a fortiori to in- 
commode the passage of persons. Accordingly, it, was not nécessary to call 
evidence to’ prove ‘that any particular person was in fact obstructed or incom- 
moded. —L. T. : ° 


si Wire’ s foriri TEHE RELEVANT TIME 


3 ON of the problems which confronted Cairns J. in S. v. S. ( (1962) 1 All E.R. 

337 was the 'relevant-date of a wife’s incapacity when considered as a ground 
for nullity of marriagé ‘ow her ‘husband’s petition. His lordship was satisfied 
that the respondent in the case before him had been incapable for reasons partly ` 
physical ‘and partly psychological at the time of the marriage and the presenta- 
tión of the petition and had so remained until within a week of the hearing. 

She then -underwént.an. operation, which removed the physical obstruction -but it 
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wasmot suggested i that she mt at that time capable of sexual-intercourse. The 
operation was not’a certain cure. Evidence was given by one witness that a 
short course of further treatment would render her capable, and by another 
that even a long course of treatment might well fail to gchieve the desired re- 
sult. His lordship concluded that there was semething-more than a possibility 
of cure but he was not prepared to hold that there was a probability, and he 
concluded that the incapacity was of a sufficiently permanent character tò make 
the marriage voidable unless there was some bar to the respondent’s claim. 

His lordship thought there was much to be said in principle for the view that 
the date for considering whether the non-consummation was due-to ineapacity. 
was the date of the petition. That was admittedly the critical date in consi- 
dering wilful refusal and if by that time the. wife had failed to undergo any 
treatntent necessawy to render her capable, the prospects of the marriage being 
saved by the wife having an operation and the husband then taking her back 
and making attempts to consummate must in most cases be negligible. His. 
lordship recalled that in ‘M. v. M. ((1956) 3 All E.R. 769) Karminski J. had 
granted a decree to a husband where the operation which a wife at the hearing 
agreed to undergo offered only a possibility of cure and he regarded the decision 
of the same learned judge in S. v. S. ((1954) 3 All E.R. 736) as distinguish- 
ablee In that case the wife had undergone an operation between the hearing of 
the evidence and the judgment, and was then capable. Karminski J. dismissed 
the husband’s petition on the ground that he had failed to satisfy him that the 
marriage had not been consummated owing fo the wife’s incapacity. But, 
Cairns J. observed that judgment was not based directly on the fact that the. 
wife was capable when the judgment was given but on the inference that at 
the date of the hearing consummation could be rendered practicable by an e 
operation which the wife was then willing to undergo —L.T. . ° 


i 
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DOCUMENT PROTECTED BY PRIVILEGE 


Tue husband in Gain v. Gain (1961 1 All E.R. 63) petitioned for airone 
on groupd of his wife’s cruelty, which the wife denied. The husband called as 
a witness a surgeon-commander in the Navy, who knew both husband and wife: 
This witness was asked if he had in his possession a copy of the report on the 
husband’s condition some five years before-the presenting of. the petition. He 
said he had a copy, which had been sent him by the husband’s solicitors, and 
was then asked if he had compared that report with the official records in his 
possession. Counsel appearing for the Attorney-General objected to that ques? 
tion being answered, producing a certificate in which the Permanent’ Under- 
Seeretary to the Admiralty stated that he had personally_examined the Admi- 
xalty files containing the medical records and reports of the husband and wife 
and had formed the view that on grounds of public interest those relating 
to the husband ought not to be produced because they belonged to a class which 
it was necessary in the public interest for the proper functioning of the publie 
service to withhold from publication. Counsel aceordingly objected to the pro: 
duction of thege documents. 

Wrangham J. said it was clear from’ Duncan v. Cammell Laird and Com: 
pany Limited (166 L.T. 866» (1942) 1 All E.R. 587) that such a certificate was 
conclusive of the matters which it purported-to-certify if it were signed by the 
political head of the department of the publie service involved. The 
present certificate had not -in fact been so signed but the hnsband’s 
counsel agreed that it should be so treated. It was also clear from the 
same case that the judge ought not to inspect the documents in order to satisfy 
himself that the Permanent Under-Secretary was right. The question, hows 
“ever, had arisen whether it would be right or wrong to allow the surgeon-cam: 
mander to be asked questions and invited to refresh his memory before answers 
ing them by inspection of these xecords. In Duncan Lord Simon said: ‘‘The 
present opinion is concerned with only. the production of documents, but if 
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sépms to the that thè same principlé must also, apbly - +o the exclusion of verbal 
évidence, which, if given; would: jeopardise the interésts of the community.” It 
Seemed to.’ Wrangham J. that, if the witness’ in the case before him were per- 
Initted so t6-refresh his memory and-were then to give evidence, there would 
be at least an implicity if not an explicit, disclosure of the contents of the re- 
éords and reports in oral eyidencé;’ and if it jeopardised the interests of the 
community to disclose the documents it must equally jeopardise the interasts 
of the Community to allow oral evidence which explicitly or implicitly disclosed 
ane contents of the documents. _ His lordship ruled accordingly —L.T. 


* REASONABLE CARE FOR Sunvini’ S SAFETY . sam ° 


- The decision in’ Jone v. Lionite Specialities - (Cardiff), Limited (The Times, 
December 1, 1961), was a widow's claim for damages in respect of the death of her 
Husband, a plating shop foreman, as the result of the inhalation of trichlorethylene 
vapour from a tank in the degreasing plant of the factory of the defendants, who 
were his employers. The learned judge found that an employee of the de- 
fendaits, in ignoring the evidence that the deceased was addicted to the fumes 
ind endangering -himself, and -by’ allowing an obviously perilous situatioy to 
@evelop and doing nothing to cope with it when he knew that expostulations 
and threats were useless, had failed i in his duty to take reasonable care to pre- 
vent exposing the ‘deceased to. unnecessary dangers in the course of his em- 
ployment, and held that the defendants were accordingly liable at common 
Jaw. , His‘lordship found, however, ‘that the man himself was partially to blame 
and relieved the defendatits’ to the extent of 25 per cent of the total damages 

eof £7,000. The Court of Appeal “held that the defendants had-not failed in 
"such dut¥ as they owed to the deceased. 

Sellers, L,J., recalled that there was a duty on employers to take reasonable 
gare of their employees’ safety in all circumstances. Could it be said that this 
duty had been discharged? “The work itself could all have been performed in 
perfect. safety if the regulations had been complied with. It was not the de- 
ceased’s duty to clean but the tank, nor to put articles through the liquid, but as 
foreman to see that- that was done and-supervise it. If he had confined himself to 
his duties no harm would have-come-to him. “The learned lord justice did not 
think that there was any common-law duty requiring an employer*to go so far 
as to dismiss an employee because ‘he thought that it was not for his good to do 
the work. --He. must'do his best to make “conditions as favourable as possible, 
but there was no obligation to deprive the employee of his livelihood by saying 
he must not work. A contract-of.employment ‘was a matter of mutuality for 
the benefit of the workman-as well as the employer; and the latter was under, 
no duty to deprive tfe man of his employment because he was not prepared te 

' take care of himself in circumstances where he could well have done so. Up- 
john, L.J., said that the plant _ was-in-excellent order and that there was no 
danger to any employee using it -properly: No employee suffered any effects 
from using it save the deceased, who; in deliberate disregard of regulations and 
instructions, was deliberately pang himself to risk against” the wishes of 
the. employers pias - => 

: az i ° 

alee l - Divorce: DomiorLE oF PARTES 
-A BRE reference” to the decisidii of Karmiinski, J; in Bréen (otherwise 

Smith) v. Breen “discussing one aspect of the case may, perhaps, be select- 

ed for eommeént. The wife, domiéiled in England. with. her husband, . 

petitioned for a deeree of nullity of-their marriage which had taken place in 

Dublin. She contended that the marriage was bigamous since her husband had 

previously been married and divorced in England, the divorce not being re- 
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cognised in the Repablic of Ifeland. In support of this contention she relied on 
s. 803) of art. 41 gf the, Constitution of 1937 to the effect that ‘‘no person whose 
marriage has been dissolved under the civil law of any other State, but is:a 
valid subsisting marriage under the law for the time being in force within the 
jurisdiction of the Government and Parliament establishgd-by this Constitution: 
shall be capable of contracting a valid marriage within that jurisdiction during 
the lifetime of the other party to the marriage so dissolved’’.. In the Republie, 
the interpretation of this provision has previously produced a conflict ¢f judiy 
cial Opinion in Mayo-Perrott v. Mayo-Perrott [(1958) I. R. 336], in-which 
Kingsmill Moore, J., in a short dissenting judgment pointed out that the pro- 
vision did not render all foreign civil divorces automatically invalid but only 
indicated. the consequences for the parties in those cases in which the law of 
the Republic of Ireland would deny the validity of a foreigh divorce: one ob- 
tained in-accord@fice with the due forms of the domiciliary faw would be held 
valid, for there was nothing in the Constitution.to lead one to believe that a 
basic rule of private international law—that of the domiciliary basis of divorce 
-~was to be abrogated. In Breen (otherwise Smith) v. Breen [(1962) 3 AN 
E.R. 225], Karminski, J., found himself in full agreement with Kingsmill Moore, 
J. The prior English divorce was, therefore, taken as being recognised in the 
Republic of Ireland, the marriage during the life of the surviving partner was 
considered to be valid, and thus the nullity suit failed. The decision appears to 
assume that the domiciliary issue was relevant only to the question of divoree, 
but we think that this issue might have been considered also with respect to the 
capacity to marry. If capacity is geared to domicile, then an English domicile 
would have-permitted to answer this question in accordance with English law, 
and, since the formalities according to the law of the Republic of Ireland had 
been observed, that could have been an end of the matter—LJ. 
° e 


NEGLIGENCE: REMOTENESS OF DAMAGE i ~ 


Tue decision in Re Polemis [(1921) 3 K.B. 460] has never been accepted in 
Scotland and one result of the overruling of that decision by the Overseas Tank- 
ship cage [(1961) 1 All E.R. 404] is that English Law is*brought into harmony 
with Scottish Law by making foreseeability the effective test of liability in negli- 
gence. This test of foreseeability determines the existence, definition and scope of 
a duty of care, as well as the question of remoteness of damage. A recent decision 
of the Outer House of the Court of Session (Burden v. Watson (1961 8.L.T. 
(Notes of Recent Decisions) 67)) deals with the latter problem, namely, whether 
a negligent act was the proximate cause of the injury which the plaintiff sus- 
tained. A collision occurred between a bus and a motor cycle. The driver of the 
bus brought an action for damages for personal injuries, averring that as the 


result of the aecident he suffered shocks which ‘‘precipitated, er materially con- ` 


tributed to the precipitation of, spasm of one of the coronary arteries in the 
wall of the heart, eventually resulting in coronary thrombosis’’. The defendant 
sought to contend that any attack of coronary thrombosis was too remote a con- 
sequence of the collision, but Lord Milligan rejected that contention, holding that 
it was sufficient in a case of this nature, if the wrong-doer ought to have appre- 
ciated that, if he were negligent, someone to whom he owed a-duty of ‘care would 
suffer physical injury. It need not be shown that he ought to have foreseen the 
precise nature of the loss sustained or of the injury suffered. The position would 
be different if the loss sustained by the victim was of a type which a reasonable 
man would not be expected to.foresee. Thus, if in the present case the plaintiff 
had, instead of being physically injured, sustained loss by- being’ -prevented.*by 
the accident from being able to accept.an appointment, the wrong-deer could not 
be expected to have in contemplation the risk of such a loss and, therefore; 
“would not be held answerable for it—ZL.J.. : to aA AE oe eae 
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Judicial. Attitudes in Sentencing. By EDWARD GREEN,, Pa.. “Lonpon: MacMil- 
"Jan & Co. Ltd. 1961. Demi,8vo. Pages viii + 149, Price 25s: net. 


- A SALIENT feattre of criminal law in the English-speaking countries is the 
exceptionally wide discretionary power vested in Courts. . The range of dis- 
cretion is very. wide. Only capital crimes carry. a fixed sentence, whilst others 
may involve any thing from life imprisonment to discharge. There is a good 
deal of disparity in sentencing various offenders. Whilst recognising that 
disparities in sentencing are inevitable, it is important to know how wide they 
are, and also wha’ factors guide the Courts in the choice of jadicfl sanotions. 
The eminent author has made a deep study of the whole subject and has pro- 
duced a learned monograph off this subject which will be extremely valuable to 
all those who are interested in the subject... 


Indian Election Manual. By L. S. SASTRI, B.A., B.u. 1962.° Third edition, by 
S. N. BAGGA, M.A., LL.B. ALLAHABAD: Law Book Co., Sardar Patel Marg.. 
` Post Box No. ‘4. Roy: 8vo. „Pages xvi ++ 523. Price Rs. 12. 50. 


“THE election laws have undergone: a good- many changes. in recent years. A 
new edition of this book. was, therefore, urgently necessary. This edition has 
been completely revised and brought up-to-date., All the amendments recently 
«made in-election statutes have been duly, noted. - Sections relating to election 
offences from Penal Code have been included in this edition. The Index has 
becn very much enlarged to suit the requirements of the Bench and the Bar. 
This handy Election Manual will prove very useful to all those who are con- 
cerned with elections. 


:@ 


State Sovereignty at the Cross-Roads. By ‘Dr. DEBIPROSAD PAL, M.A.. LL.M., 
D.LITT., Ly.D., Advocate, Calcutta High Court. Catourta: S. ©. Sarkar 
& Sons Private Ltd., 1- C; svollene Sines 1962. Demi 8vo. Pagés vii -+ 234. 
Price Rs, 12.50. -. . 


‘ THs book was written by way of a ‘thesis for the dergee of D.Litt. of the 
Caleutta University. Since the two world wars the developments in international 
relations have been so fundamental and far-reaching that the problem of stat 
sovereignty in interndtional life ‘has: acquired. a great importance, The’ learned, 
author has opened up many vistas of thought in this extremely illuminating 
work which kona to be very instructive. 


Lawyers’ Etiquette. By ae BERENA SHANGLOO, M.A., LL.B., Anan EN 
HABAD: Law Book Company, Sardar Patel Marg.. 1962. Demi 8vo. Pages 
xi -}- 169. , Price’ Rs. 6. 


- CERTAIN malpenctiees have come into-vogue in the Tei profession and the 
learned author has taken pains to point them`out for the betterment of the 
profession as a whole.’ He has referred-to many decisions of the Supreme Court 
and different High Courts. giving advice to legal ‚practitioners in various phases. 
The author has also ‘enunciated several principles for the guidande of- -young 
. lawyers. ORGET 
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Taw of Default by & Tenant By D. M. PARULEKAR, LL.B., Advocate, Supreme 
Court of Indiasand High Court of Bombay. Bomsay: Bar Room, Maba- 
rashtra Revenue Tribunal, Old Sachivalaya (Annexe). 1962. Demi. 8vo. 
Pages 18. Price Re. 1. 


Tue Tenancy Acti deals with several matters which can be treated indepen- 
dently. The learned author has dealt with the subject separately in many bro- 
chùres.: The present production is fifth in the list already published. The ques- 
tion of terminating-a tenancy on the ground of default by a tenant is a very 
important one. This topic has been very critically examined in this booklet for 
the guidance of those who have to deal with this subject. 


The Indian Administrative Law. By Maneau*CHanpra JAIN KAGZI, LL.M. 
Dein: Metropolitan Book Co. (P.) Ltd. 1, Faiz Bazar. 1962. Roy. 8vo: 
Pages xxiii + 250. Price Rs. 20. 


ADMINISTRATIVE law has now become an important branch of legal knowledge. 
This excellent publication deals with important: administrative matters, viz., 
functioning of administrative bodies, nature of administrative action, principle 
of delegation, constitutionality of delegated legislation, nature of quasi-judicial 
action, functioning of administrative tribunals, judicial control of the adminis- 
trative proceedings, governmental liability in tort and contract, and proceedings 
against public authorities. The learned author has brought together in this book 
the essentials of Administrative:law in’a simple and convenient form. The book 
is bound to be of practical value not only to the lawyers but politicians as well. $ 





Estate Duty in India. By Manaan Cranpra Jam Kaezi, Faculty of Law, Uni- 
versity of Delhi. Derm: Metropolitan Book Co, (P%) Ltd., 1, Faiz Bazar. 
Roy. 8vo. Pages xv ~- 250. Price Rs. 15. ` 


Estate duty is a new form of taxation introduced in this country* The Estate ' 
Duty Act was recently enacted and there are very few decisions of the High 
Courts explaining some of the intricate provisions of this statute. English 
decisions on the English Act are of some practical value, though some of the 
provisions of the Indian Act differ materially from those of English statute. In 
this book various’ provisions of this Act have been lucidly explained by the 
earned ‘author for the guidance of the Bench and the Bar. | 


‘ 


Expert Evidefce. By Y. H. Rao and Y. R. Rao. 1961. Second edition by 
Y. R. Rao, Advocate. Aara: Wadhwa & Co., 45, Civil Tanes. Double Crown 
8vo. Pages xliii + 615. Brice Rs.-22.50. - 


Tuis edition is the fifth monograph in the scheme of the Criminal ‘Law Series 
of six monographs relating to evidencé in ‘criminal cases. The bulk of this 
edition has been increased by 175 pages owing to the addition of fresh matter. 
Critical notes"haye been appended to cases to indicate the correct position of 
the law on thé ‘subject. The case law throughout this edition has been com- 
pletely revised and brought up-to-date. . Lawyers will find this edition ol great 
- practical value. 
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THE HIGH COURT OF BOMBAY (I). 
In view of the Centenary of the Bombay High Court we fy me #ol- 


lowing article whick appeared sixty years ago in 3 Bom. L. R. "13 tracing’ the 
historical development of the High Court :— \ 


‘Tre frontispiece, we give, is a palatial building, one of the best in Bombay. 
It stands on the Esplanade viewing the beautiful encircling Back Bay from its 
main entrance. It has a westerly aspect and is 562 feet extreme length, and 
180 feet extreme breadth, measured at the returning wings. The general height 
to the eaves is 90 feet, and the central feature is 178% feet. The design is dn, 
early English Gothic. The actual cost of the building amounted to Rs. 16,44,528. 


No branch of the system for governing any country is more important than 
that which provides for the administration of justice. The following is a brief 
sketch of its growth and gradual development in this Presidency. 


The earlier power emanating from the Crown for the administration of 
jystice in India dates as far back as the reign of James I. The first authority, 
howaver, fer the introduction of British law in India was granted by Charles 
Il by a Charter, dated the 3rd April 1661. In the subsequent grant to the 
East India Company of the Island of Bombay, in 1669, the Company were 
empowered to make laws and constitutions for the good gov- 
ernment of the island and its inhabitants. In 1670, the ad- 
ministgation of Justice in Bombay was in the hands of Justices 
who held their sittings in the Customs Houses of Bombay and Mahim. Gerald 
Aungier, who was then the Chief in Surat, establishd two Courts of Judicature. 
Of these Couxsts, which met regularly once a week, one was an inferior Court 
held by a covenanted officer of the Company assisted by native officers, which 
took cognizance of civil suits, under 200 Xeraphins (Rs. 140), and the other 
a Supreme Court, where, with the title of Judge of the Courts of Judicature 
the Deputy Governor in Council sat and took cognizance of all civil and cri- 
minal gases. Except in matters of the gravest necessity, the decisions of the 
Supréme Court were final and without appeal. The year 1675 witnessed the 
appointment of thé first Judge,-Mr. Nicolls, in Bombay. 


An amended Charter was granted by Charles II to the Company, on the 9th 
August 1683, which empowered the Governor and Council to establish Courts 
of Judicature at such places as they might appoint, to consist of one person 
learned in the civil laws, and two merchants, and to decide according to the laws 
and customs of merchants. The East India Company were empowered by Ro- 
yal Charter, granted in 1726, by George L., to establisheat Bombay a Court super- 

seding the existing Court, consisting of a Mayor and nine 

Mayor’s Court Aldermen, to be a Court of Record, and to try, hear and de- 

termine all civil suits, actions, and pleas between party and 
party. Under this Charter all the Common and Statute law at theetime extant 
in England was introduced into the Indian Presidencies. The Mayor’s Court 
was opened at the Town Hall on Thursday the 15th February, 1727, with Wil- 
liam Henry Draper as the First Mayor. The Mayor received a yearly salary 
‘of Rs. 500; and the Aldermen, whose scarlet and black silk gowns lasted for 
over half 4 century, were allowed a monthly sum, of Rs. 12, subsequently raised 
to Rs. 14, out of the moneys arising: by commission on causes determined in 
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the Mayor’s Court, to keep palanquins for the greater convenience in attending 
on the said Court. From this Court an appeal lay to the Governor and Council, 
and thence to the King in Council, in causes involving sums above the amount 
of 1000 pagodas. The Mayor’s Court also gave probgtes and exercised testa- 
mentary jurisdiction. b 
* In pursuance of the powers granted by the same Charter the Govemor and 
Council of Bombay were constituted a Court of Oyer and Terminer end Jail 
Delivery at the same time that the Mayor’s Court was established for the trial of 
civil suits. The Governor and the five seniors of the Council were to be Justices of 
the Peace, and were to hold Quarter Sessions four times in the year, with juris- 
diction on over all offences except high treason. Sir James Stephen thinks that 
thé Ein criminal law was introduced at the Presidéhcy towns to some 
extent in 1661, and the later Charters of 1726, 1753, and 1774 must be regarded 
as acts of legislative authority whereby it was re-introduced on the successive 
occasions. However, high judicial authorities in India have maintained a 
different view. , 

The capture of Madras by the French, in 1746, having destroyed the continuity 
of Mayor’s Court at that place, King George II. granted a fresh Charter in 
1758 re-establishing the Mayor’s Court at Bombay, Madyas and Calcutta and 
‘repealing the provisions of the earlier Charters regarding the powers of the 
Governor and Council as a Criminal Court. By this Charter the Mayor’s Court 
was limited in its civil jurisdiction to suits between persons not natives of the 
said towns; and suits between natives were directed not to be entertained by 
the Mayor’s Court, unless by consent of the parties. But it does not appear, 
according to Morley, that the native inhabitants of Bombay were ever actually 
exempted from the jurisdiction of the Mayor’s Court, or that any peculigr 
laws were administered to them in that Court. By the very same Charter 
Courts of Requests were established at Madras, Bombay and Fort William, for 
the determination of suits involving small pecuniary amounts. The jurisdic- 
tion of the Government Courts in criminal cases was limited to offences com- 
mitted within the said towns and the factories or places subordinate thereto. 
Thus, at the Presidency towns, civil justice was administered in the Mayor’s 
Courts and Courts of Requests, criminal justice by the Justices in Petty and 
Quarter Sessions. 

In Bombay, the Mayor’s Court for some time held its sittings mn the present 

*Port Trust Bonded Warehouses (south of the Government Central Press) but 
on account of great inconvenience it was removed to a large house called the 
Hornby or Admiralty House (present Great Western Hotel)*. But in 1788, the 
Court was turned out from this house to make room for the officers of the 71st 
Regiment as no other house was unoccupied and ‘‘His Majesty’s forces should 

è be properly accommodated”. Government offered the Gourt a set of rooms in 
the Bunder (present Customs House). This proposal did”not meet with the 
approval of the Court which unanimously came to the resolution that it should 
consider an assent on its part to be highly derogatory to its dignity. Govern- 
ment, thereupon, promised to provide as soon as possible a suitable place for 
its reception® and requested the Judges to put up with such accommodation as 
the Bunder afforded. In spite of this, the Court refused to accept the accom- 
modation offered at the Bynder. At last Government decided to offer the Court 
a part of the Marine House in lien of rooms at the Bunder. 

The Mayor’s Court and the Court of Oyer and Terminer at Bombay existed 
until the year 1797, when they were abolished and superseded by Recorder’s 
Court, established under the 37 Geo. III. e. 142, the first Recorder being Sir 

William Syer, Bart. This Court consisted of the Mayor, three 

Recorder’s Court Aldermen and a Recorder, who was to be appointed by His 

Majesty. The Recorder was to be paid the yearly salarv 
of £ 5000. The Court of Recorder was invested with the whole civil and criminal: 
jurisdiction belonging respectively to the Mayor’s Court and Court of Oyer and 


* Present Cama Oriental Institute. 
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Terminer. Its jurisdiction extended also to ecclesiastical and admiralty casts., 
British subjects, resident within the territory subject to the Government of 
Bombay, as well as those residing in territories of Native Pxinces in alliance 
with that Government, were amenable to it. An appeal Jay from its decision -to 
the King in Council. Of thjs Court, Sir James Mackintosh was the most 
distinguished ornament. i 
This Court was held in the same building as the Mayor’s Court; but in 1800, 
on account of numberless inconveniences attending the Court-house, Sir Wil- 
liam Syer} with the permission of Government, rented the Hornby or Admiralty 
House. 
The 4th Geo. IV. c. 71, passed in 1828, authorized the abolition, of 
the Recorder's Court at Bombay, and «#Mt”estabksh- 
Supreme Court ment of a Supreme Court of Judicature in its stead, to be a 
Court of Reeofd, to consist of a Chief Justice and three other 
Judges, being barristers of England or Ireland of not less than five years’ 
standing. It was invested with full power and authority to exercise and per- 
form all Civil, Criminal, Equity, Admiralty and Ecclesiastical Jurisdictions. 
Letters Patent, granting a Charter of Justice to the Supreme Court, were issued 
on the 8th December, 1823. The local jurisdiction of this Court was confined éo 
the island of Bombay. z 
In 1772, Warren Hastings took steps for organising the administration of 
. ; justice in the interior of Bengal. In 1797, the Governor-Gene- 
Mofussil Court ral in Council recommended and authorised the Bombay Go- 
vernment to constitute Courts of Civil and Criminal Judica- 
tyre for the interior of the Presidency; and Courts of Justice had been formed, 
in 1499, by the East India Company, adapted to the local circumstances. 
Over all these Courts the Governor in Council, in the separate 
Sudder Adawlut department of Sudder Adawlut, and as Head of Criminal 
* Judicature, had a right of supervision and control, an appel- 
late jurisdiction, and a power of exercising pardon or mitigation of punishment. 
In 1820, the Sudder Adąwlut was transferred from Bombay to Surat, and was 
made to consist of four Judges, a Registrar, and an Assistant Registrar. It was 
decided that a special appeal should lie to this Court, styled the Sudder Dewanny 
e Adawlut (Court of supreme civil jurisdiction), from the de- 
Sudder Deranny cisions of the Zilla Courts, in all cases where such decistons 
were inconsistent with the laws, or usages, or with judicial 
precedent, or where it might appear that there was a want of jurisdiction, or 
that there was a failure of justice. In the same year the powers and functions 
, of Provincial. Court of Circuit and the Superior Tribunal were 
Sudder Foujdary unitedsin a Court to be called the Sudder Foujdary Adawlut 
(Court of. supreme criminal jurisdiction) to be’ established 
at Surat, to consist of four Judges, and to be empowered to.take cognizance of 
all matters relating to criminal justice and the Police, and to call for the pro- 
ceedings of the Criminal Judges or Zilla Magistrates. 


In 1827, the Sudder Dewanny Adawlut was removed from Surat*to Bombay, 
and a Court of Appeal for the Gujerat Zillah, subordinate to the Sudder De- 
wanny Adawlut,. was established at Surat. This Cougt of Appeal consisted of 
three Judges, and took the place of Sudder Dewanny Adawlut in respect of 
appeals from the Zillah Courts in Gujerat. A regular appeal lay from its deci- 
sions to the Sudder Dewanny Adawlut, when the decisions of the Zillah Courts 
were altered or reversed, and where such decisions were confirmed, when the 
amount at issue, or damages claimed exceeded 5000 rupees. Special appeals were 
also open from the decrees of the Court of Appeal to the Sudder Dewanny 
Adawlut. The Court of Appeal was abolished in 1830. 

* As the Sudder Foujdary Adwalut was also removed to Bombay, along with 
the Sudder Dewanny Adwalut, a Provincial Court of Circuit was established 
for the Zillahs in the province of Gujerat to have the same powers and duties 
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. a$, but to be subject to, the Sudder Foujdary Adawlut. This Provincial Court 
of Cireuit was also abolished in 1830. 


The Sudder Dewanny Adawlut had no original jurisdiction. The decisions 
of this Court were final, except in suits where the amount in dispute exceeded 
10,000 rupees when an appeal lay to His Majesty in Council. The Sudder 
Foujdary Adawlut was vested with the chief superintendepce of criminal jus- 
tice and Police, and with power to revise all trials in the lower Courts? It alone 
had the power "of passing final sentences of death, transportation, or perpetual 
imprisonment. It was also empowered to call for and inspect the records of the 
lower Courts, and to mitigate or annul the sentences of such Courts. 


Jhe amalgamation of the Supreme Court, the Sudder Dewanny Adawlut and 
the Su eu jdary Adawlut, that is to say, of the Coyrts representing the 
Crown and the Hast India Company respectively, at the Presidency towns, was 
carried into effect by the Indsan High Courts Act, 1861*. By 
High Court this Act the Queen was empowered to establish, by Letters 
Patent, High Court of Judicature at Bombay, and on its 
establishment the Supreme Court and the Courts of Sudder Dewanny Adawlut 
and Sudder Foujdary Adawlut were to be abolished, the jurisdiction and the 
powers of the abolished Courts being transferred to the new High Court. The 
High Court was to consist of a Chief Justice and as many Judges, not exceeding 
fifteen, as Her Majesty might, from time to time, think fit to appoint. Of these 
Judges not less than one-third, including the Chief Justice, were to be barristers, 
and not less than one-third, were to be members of the Covenanted Civil Service. 
The High Court was expressly given superintendence over, and power to frame 
rules of practice for, all the Courts subject to its Appellate Jurisdiction. The 
Indian High Courts Act, 1865, empowered the Governor-General in Countil 
to pass orders altering the limits of the jurisdiction of the sever&l chdrtered 
High Courts and enabling them to exercise their jurisdiction over native Chris- 
tian subjects of Her Majesty resident in Native States. 


In 1879, the Court, which in 1824 was styled the Supreme Court and in 1862 
was named the High Court, was removed from Horpby or Admiralty House 
(présent Great Western Hotel) ¢ to the new High Court buildings.’’ 


PRIVILEGE OF WITNESSES UNDER S. 125 OF THE INDIAN 
EVIDENCE ACT, 1872.* 


NORMALLY, witnesses are bound to answer any relevant question put to them 
during the- course of a suit or a legal proceeding, unltss it is shown that they 
are exonerated from replying to the same by the Legislature, on the ground 
of publie policy ór on any other ground of like nature. When the question 
relates to a matter relevant in the suit or proceeding, the witness shall not be 
excused from answering it, even though the same ineriminates him. The Legis- 
lature thought it expedient to protect certain types of witnesses under specified 
set of circumstances. The present article aims at the discussion of the nature 
and extent of the privilege conferred on the Magistrates, Police Officers or 
Revenue Officers regarding the disclosure of information as to the commission 
of any offence. 

Section 125 of the Indian Evidence Act, lays down that no Magistrate or 
Police Officer shall be compelled to say whence he got any information as to 
the commission of any offence, and no Revenue Officer shall be compelled to 
say when he got any information as to the commission of any offence against 
the public revenue. 

* 24 and 25 Vict. c. 104. ` *By R. A. Kulkarni, B. A, (Hons. 4 LL.B., 


+28 & 29 Vict. e. 17. Joint XG. J. and J.M.F.C., Bhiwandi. 
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Is is obvious that the witnesses specified in s. 125 of the Evidence Act cannot 
be compelled to disclose whence they got any information as ta the commission 
of any offence. The expression ‘‘compelled to say” implies .a pressure put 
upon a witness after he is in the witness-box, even though*he seeks to be 
excused from answerin® such a question. The law does not create any im- 
pediment in the way of the eparty,—-which is entitled to put any relevant 
question ‘so a witness, either in his examination-in-chief or in his cross examina 
tion in a legal proceeding. It does not prohibit such a question being put to 
the witness. Nor does it say that such a question is deemed fo be irrelevant in 
any legal proceeding. All that it says is that the witness is at liberty to answer 
such a question or to refuse to answer the same. Thus, the general rule that 
every witness is bognd to answer all relevant questions put to him by parties 
is modified by the Legislature by conferring the discretion on {heed#ristrfte, 
Police Officer, or Revenue Officer, who figures as a witness in a legal proceeding 
in respect of the disclosure as te whence he got any information as to the com- 
mission of an offence. It is a basic principle of law that a man may renounce 


- a benefit or waive a privilege which the law has conferred on him. (Omnes 


licentiam habere his, quoe pro se introducta sunt renunciare.) If the witness 
answers voluntarily, without making any protest, there is no compulsion and 
consequently, the privilege against the disclosure of the said information js 
deemed to have been waived by the witness. 

It is sometimes asserted that the privilege under consideration is available to 
the witness only during the trial of the accused against whom the information 
is received by the witness and that the same cannot be extended to the witness 
in any other trial in which the person standing the trial is other than the 
person involved in the information as-an accused. A cursory reading of the 
provision shows that there is not even an iota of indication to support and 
corroborate the proposition that the Legislature intended to lay down the 
identity -of the trial as a pre-requisite of the privilege. There was nothing to 
prevent the Legislature from giving expression to that effect by the use of suitable 
words in the section. Certainly, it would have been better and reasonable if 
the Legislature: had restricted the scope of the privilege by making it available 
only during the trial of “the accused connected with the information. a 

An attempt to limit the scope of the privilege is also made by the contention 
to the effect that the information, the disclosure of which is protected by 
law, must necessarily and invariably culminate into a trial of an accused in- | 
volved in the said information. It is further argued that the information,” 
which stands unsupported and uncorroborated by the subsequent steps in 
the investigation, cannot be legitimately styled as an information as to the 
commission of an offence and as such it is not privileged by law. To judge 
the nature of the infogmation with reference to the result of an investigation 
is to put the carf before the horse. The question as to whether a given 
information relates to the commission of an offence, or not, is to be 
determined with reference to circumstances prevailing at the time of its 
receipt by the witness. The information prima facie disclosing facts, 
which constitute the commission of an offence, is the information as to 
the commission of an offence within the meaning of s. 125 of the 


‘Evidence Act. Such an information does not cease to be an informa- 


tion as to the commission of an offence simply” because it remains un- 
supported and un-corroborated by the subsequent steps in an investigation. 
The word ‘‘information’’ in its grammatical, natural, and usual sense, means 
and includes names of persons and the nature of the information and its 
souree as well. We have primarily to look at the language employed in the 
section and give effect to it. We can neither alter, amend, nor modify the 
language of the Legislature. Nor can we read in the section words which find 


‘no place in it. In other words, the provision of a statute must be construed 


according *to its plain meaning, neither adding to it nor subtracting from it 
and when terms are clear and plain, it is the duty of the Court to give effect 
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to,them as they stånd. The said principle of literal construction has been, ac- 
cepted and expounded by the Bombay High Court in its decisions in Pandurang 
Vithoba v. Shemrao,’ Kemalsing Kuwarsing v. Krishnabai,? Bannerjee v. 
Irani Nilkanth* Ramchandra v. Rasiklal,4 Shankar Nagu v. Mahibub Bandu,” 
Kashinath Laxman v. State of Bombay,® Navinchandraev. Commr. I.T. B’bay,’ 
Mahalazmi Mills, Lid. v. F. Jeejeebhoy,8 Mohandas v. Sattanathan,? Ram- 
chand illumal v. Khubchand’® and Usman Habib v. State óf Bom- 
bay.1’ Almost all High Courts in India have approved of the said Principle. 
A. precise enunciation of the cardinal canon of construction is also found 
in the decisions of the Supreme Court of India in New Piece Goods 
Bazaar Co. v. I. T. Commr.,'2 Rananjaya Singh v. Baijnath Singh, Jugal- 
kishore v. Raw Cotton Co.,'4 Amar Singhji v. State of Rajasthan, S Sri Ram 
Narain Taig, of Bombay'® and B. I. Q. Insurance Co. v, Itbar Singh.17 


To sum up, we have to read s. 125 of the Evidence Act literally that is by 
giving to the words used by the Legislatur® their ordinary, natural and 
grammatical meaning, which is obviously capable of a single interpretation. 
‘We cannot make up our mind, apart from the provision, as to what was the - 
intention of the Legislature in enacting the provision so as to give effect to 
our preconceived ‘ideas as to the Legislature’s intention. Moreover, we cannot 
countenance a construction involving an insertion in the section of words which 
are not found there and are not in the least necessary for an intelligible con- 
struction thereof. As the provision is un-ambiguous and unequivocal, we are 
not concerned here with what was or might have been the intention of the 
Legislature and it cannot be invoked to over-ride the express provision of the 
section, especially when they are of mandatory character. Judging the pro- 
vision under consideration from this point of view, it is submitted that the 
scope of the privilege cannot be restricted either by assuming the jdentigy of 
a trial as pre-requisite of its availability or by curtailing the natural, usual 
and comprehensive import of the expression ‘‘any information as to the com- 
mission of an offence’’, on account of some imaginary and irrelevant considera- 
tions. i 

Those, who are in favour of relaxation of the rule egainst disclosure of the 
information of crime, mainly rely on the observations in Mark v. Beyfus’™ of 
Lord Esher, M. R., quoted in Sarkar’s Law of Evidence (9th edn.) on pages 
1038 and 3039. They say that the Indian Evidence Act is based*upon English 
-Law of Evidence and, therefore, we must assume that the Legislature intended 
to reproduce the English law on this point. To my mind, there is no justifica- 
tion for such an assumption. It may be that the draftsman of the Indian 
Evidence Act intended to reproduce the general English law, as it was under- . 
stood at the time when the Indian Evidence Act was passed, but it is unsafe 
to assume that either the framers of the Act or the Liecistatoes which ultimately 
passed it, did not intend to make any alterations in the English rules to suit the 
circumstances in India. Sargent C.J., in Ranchhoddas Krishandas v. Bapu 
Narhar,'® has rightly remarked that although the Evidence Act is, in the main, 
drawn on the lines of English law of evidence, there is no reason to suppose 
that it was intended to be a servile copy of it. The Indian Evidence Act, to 
use the language of Sir J ames F. Stephen, who framed it, is 

“a little more than an attempt to reduce the English Law of Evidence to the form 
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of express provisions arranged in their natural order, with some nodifications rendered 
necessary by the peculiar circumstances of India.” ` (Italics are mine.) š 


In other words, as Gwyer C.J. observed in Federal Court decisfon in Niharendu 
Duti v. Emperor,'? the Indian Evidence Act is no doubt mainlf based upon the 
English law, but it is byeno means an exact reproduction of it. It seems that the 
Legislature has deliberately rejected or intentionally declined to follow the law 
of England on the point of privilege in respect of non-disclosure of an infor- 
mation tn respect of the commission of any offence. In England, the rufe 
against disclosure does not apply to private prosecutions, where the informa- 
tion, if material, must be disclosed,. whereas in India the rule is applicable to 
both private and State prosecutions. Under English law, the protection does 
not depend upon a claim being made; it is the duty of the Judge, apart from 
objection taken, to txclude such evidence, if it is detrimental to publig integest. 
On. the other hand, the rule, embodied in s. 125 does not cast duty pon 
the Judge. At this juncture, jt is worth while to consider the observations of 
Woodroffe J. in Weston, v. Peary Mohan Dass,?° which run as under (p. 920) : 

“I will only add as regards section 125 of the Evidence Act that though the section 
does not in express terms prohibit the witness, if he be willing, from saying whence he 
got his information, both the English authorities from which the rule is taken and a 
consideration of the foundation of the rule show that the protection should not be 
made to depend upon a claim of privilege being put forward, but that it is a duty of the 
Judge apart from objection taken to exclude the evidence.” (Italics are mine.) 

Undoubtedly, there may be cases where the rules of evidence in England 
may be of assistance in understanding.the rules in Indian Evidence Act, but 
there appears no justification for saying that the clear meaning of the words 
gf s. 125 should be affected.by any English rule, Reliance on English autho- 
ritieg is desirable only in order to interpret any provision of the Act, when it 
is of doubtful import owing to the obscurity of language, in which it has been 
enacted. Section 125 is too clear and too. plain to require any aid. outside of 
its ambit. English authorities, which are in direct conflict with the provision 
of s. 125, must not be allowed to outweigh the rule of non-disclosure. The 
observations of Beaumont C.J. in the Full Bench decision in Bai Kokilabai v. 
Keshavlal Mangaldas Ê Co.21 can. be read here with profit. His Lordship 
said (p. 990): > 

“...I ventyre to think that to construe an Indian Act in the light of cases decided 
under an English Act differently worded is much more likely to cause confu%ion than to 
render assistance, ...” : : cana ` s 
It seems that Woodroffe J. is highly influenced by the consideration of the 
foundation of-the rule and the English authorities on this point. Neither con- 
sideration of its foundation nor the English decisions, it is respectfully sub- 
mitted, can override she express and mandatory provision of s. 125. In 
conclusion, I may Cite the observations of Macklin J. in the judgment of the 
Special Bench in Government of Bombay v. Samuel,22 in support of my view. 
His Lordship said (pp. 749-50) : 

“...When you have, as we have here, a statute which is perfectly plain in its 
terms, it is not, we think; legitimate to construe it by reading into it a basis derived from 
the English law which may. not necessarily have been its basis at all (at any rate not 
the English law as at present understood) and which is, not in accordance with the 
plain meaning of the statute.” © o 
These remarks aptly apply to the subject matter of our discussion. It js, 
therefore, clear that the Indian rule against the. non-disclosure of the infor- 
mant’s name cannot be relaxed by placing reliance. on English authorities. 
` Next point, which deserves our attention, is whether the Court, in a suitable 
case, can compel the witness to disclose the information in respect of an offence 

.in order to avoid false testimony or to secure the ends of justice, brushing 
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aside his claim for*the privilege. It is said that the Court has every poweg to 
act ex debito justiciae, to do that real and substantial justice for the adminis- 
tration of which alone the Court exists. Let us consider the provision of law 
from this aspects 

Obviously, under s. 165, of the Indian Evidence Act, the Judge may, in order 
to discover or obtain proof of relevant fact, ask eny question he pleases in any 
ferm, at any stage to any witness or parties about any faet relevant or irre- 
levant. The Judge is thus empowered with a great privilege. At the same 
time, it seems thaf the Legislature has taken due precaution to circumscribe it 
by imposing reasonable restrictions on the Judge in the exercise of *the wide 
powers. The relevant portion of the second proviso to s. 165 of the Evidence 
Act runs as below:— 


¢ 
TProvidetMmlso that this section shall not authorize any Judge to compel any witness 
to answer any question...which such witness would be entitled to refuse to answer... 
under sections 121 to 131, both inclusive,...” ° 
It is manifest that there is an express and specific prohibition against putting 
any question which will in any way infringe the privilege of the witness con- 
tained in the Evidence Act. Under these circumstances, it is in vain to say that 
the Court has any inherent power to override the explicit and mandatory pro- 
vision of law. It is, therefore, submitted that it is not permissible to travel 
beyond the express and plain provisions of the Indian Evidence Act on ground 
of a mere possibility of hardship to one party or the other, nor on the ground 
of apparent injustice or inconvenience. These considerations are absolutely 
immaterial, when we have to carry out the obvious intention of the Legislature 
in practice. English decisions on the point do not help to solve the difficulties 
in day to day work in the administration of justice. Nor is the Court entitled 
to run counter with the intention of the Legislature as expressed inethe enact- 
ment, under the pretext of an exercise of its inherent powers. If the intention 
of the Legislature is different from what it appears, it is open to the Legisla- 
true to amend the Act. In no case the Court of law can put itself in the 
shoes of the Legislature. To quote the words of Chagla C.J., in Usman Habib 
v. State of Bombay?? (p. 1181): è 
« "when the law is clear and only one interpretation is possible, it is not the 
function of the Court to construe the section in the light of its own predilections in 
order to doswhat it thinks is justice. When the law is clear, the mattei? is beyond the 
powéfs and competence of the Court, and it is only the Legislature that can alter the 
law in order to bring it into conformity with modern and more advanced views on the 
subject.” 
In the respect of the privilege contained in s. 125 of the Indian Evidence 
l Act, I feel that the time has come when the Legislature should think of its modi- 
fication in the light of English decisions on this point to*suilé the circumstances 
which are changed due to march of time since 1872. Judicial decisions have 
made revolutionary’ changes and developed the rule against disclosure of in- 
formation of crime since 1872. An idea of an amendment is not foreign to 
the Indian Evidence Act. It is significant to note that the provision in the 
present forn? is substituted by the Indian Evidence (Amendment) Act, Act 
III of 1887, by which the former privilege, limited in the case of Magistrates 
and police officers, is extended to the Revenue Officers in respect of any infor- 
mation as to the commission of any offence against the public revenue. Now, 
it is expedient to reconsider the nature and the extent of the privilege in the 
light of modern views on this topic. The object and the utility of’ the privilege 
cannot be deubted even for a moment. However, it is not desirable that the 
witness, whosoever he may be, should be armed with a formidable weapon of 
the discretion, by the exercise of which he can defeat the ends of justice, if he 
so means. According to the present position of law, the discretion of the, 
witness in the respect of the disclosure of the information is unlimited and 
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unfettered and there is no guarantee that the same will no? be exercised capri- 
ciously and arbitrarily by the witness. Especially in cases against the infor- 
mants under s. 89 of the Bombay Prohibition Act, for giving fglse and malicious 
informations to the authorities concerned, leading to a search,#seizure, detention 
or arrest, the mischief % more apparent. During such trials, it is in the interest 
of justice that the name of the informant should be disclosed before the Court 
of law., However, the present law leaves the important and relevant piece of 
evidence within the discretion of the witness. The complainant, having legal 
right to proceed against the informant, who gave false and’ malicious informa- 
tion whith ultimately resulted in a search, seizure, detention or arrest, is, thus, 
left at the mercy of the witness. The discretion of the witness is the only “decid. 
ing factor in such gases. Even though the trial Judge feels that there is no justi- 
fication for the non-disclosure of the informant’s name, he hags#edtcePy the 
claim of the witness to the privilege and the matter practically ends then and” 
there. The English law rightly confers a discretion on a Judge to depart from 
the strict application of the rule against the disclosure of the informant’s name 
in suitable cases, wherein the evil arising out of non-disclosure is outweighed by 
the consideration of fair trial. It is, therefore, respectfully suggested that 
s. 125 of the Indian Evidence Act should be remodelled in the light of modern 
and more advanced ‘views onthe subject, which are in favour of investing a 
‘Judge with a judicial discretion in respect. of a disclosure of the information 
regarding the commission of any offence, in order to avoid false testimony or 
to secure the best possible evidence and, thus, to minimise the obvious possi- 
bilities of miscarriage of justice. 


“JURISDICTION OF COURTS IN CASES OF CONSUMPTION OF 
INTOXICANTS UNDER THE BOMBAY PROHIBITION ACT, 1949.* 


š : 
Section 13(b) of the Bombay Prohibition Act prohibits the consumption of 
liquor, and s. 66(/)(b6) of the Act, which was s. 66(b) before the amendment 
by Act XII of 1959, ys down the punishment for consumption of liquor in 
contravention of the provisions of the Act. In the absence of special and ade- 
quate reasoys to the contrary the section lays down a minimum punishment 
of imprisonment for three months and a fine of Rs. 500, for such offeħces. JT this 
article an effort is made to deal with the question of jurisdiction of the Courts: 
" cases of consumption of intoxicants arising under the Bombay Prohibition 
et. 

It is the established view of the Saurashtra High Court that in order 
that a Magistrate may have jurisdiction to convict a person for the offence of cont 
suming an intoxte¢fit without a permit, it is necessary for the prosecution 
to prove that the intoxicant was consumed within the local limits of his juris- 
diction. 

The first reported case in which this view is expressed is State v. Pranjivan'. 
It was alleged in this case that the accused was coming on a bicycle to Bhav- 
nagar from the side of Chitra.. He was found in a drunken condition at Bhav- 
nagar. He was charged with the offence of consufning an intoxicant without 
a permit which is punishable under s. 66(b) of {pe Act. The trying Magis- 
trate convicted the accused for the offence, but the Sessions Court set aside 
the conviction as there was no evidence on record to show where the accused 
had taken the intoxicant. On appeal by the State, the High Court confirmed 
this order. Before the High Court the Advocate General had raised three 
contentions. The first contention was that the Court should have raised a 
presumption under s. 114 of the Indian Evidence Act, that the accused should 
be presumed to have taken liquor at the place where he was found to be drunk. 


* By M. B. Mujumdar, Special Judicial 1 [1952] A. I. R. Saurashtra 35. 
Magistrate, First Class (Prohibition), Sholapur. °. 
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But the High Couré repelled this contention, as it is common knowledge that 
the°effect of drixk lasts for several hours, and during that interval a man may 
proceed from plage to place, especially in modern times of quick travel. , Next 
it was argued, resying upon s. 106 of the Indian Evidence Act, that the faet 
of drinking was within the special knowledge of the accused and, therefore, 
it was up to him to prove that he had taken liqyor outside the limits of the 
jurisdiction of the Magistrate. The High Court negatived thjs contention also, 
by pointing out that the section applies. to criminal cases when the progseution 
cannot prove negative facts, but the positive facts giving jurisdiction to Court 
must be established by prosecution by evidence. The last contention was based 
on s. 182 of the Criminal Procedure Code. But Shah C.J., who delivered the 
judgment, observed that this section applied when there is uncertainty ‘as to 
in Winichwdsdigrent areas an offence is committed. But thdre can be no un- 
‘certainty about the place of drinking, and, therefore, of the area, in which 
the offence is committed, as the offence is ; complete the moment the liquor is 
drunk. 

This decision was subsequently. followed by three PAN bench decisions 
viz, State v. Talsi Sadul®, State v. Garasia Natubha® and Rabari Ramji 
v. State*. 

Ghe view of the Saurashtra High Court expressed i in Sitte v. Pranjivan was 
dissented from by the Mysore High Court in Gullegar Shetty v. Mysore State®. 
The accused in this case was found on the Ayanoor Shimoga road .to have 
consumed intoxicating liquor on the night of April 28, 1951, when he was 
travelling as a passenger in a car with his wife, The accused was convicted 
by the Magistrate at Shimoga for the offence under s. 4(/)(j) of the Mysore 
Prohibition Act and, in appeal, the Sessions Judgé, Shimoga, confirmed the 
conviction. The accused went in revision before the Mysore High Gourt., It 
was not disputed before the High Court that the Shimoga District in which 
the accused was found is a ‘dry’ area and that the Prohibition Act fully applied 
to that area. It was also not challenged that the accused had consumed liquon. 
It was, however, contended that in such cases it is not sufficient for the prose- 
cution "merely to establish that the accused had taken some liquor somewhere, 
but it should also be shown positively that he had consumed that liquor within 
that dry area in which he -was- found. But the High Court did not 
accept this contention. Vasudevamurthy J., who delivered the judgment, 
obserased~ that the exact place where the accused actually drank the 
{quor is a matter specially within his knowledge, and in the ordinary course 
of events, he may be expected to have taken it somewhere locally in the vicinity 
where he`was found. It was open to the accused to show that he took, the 
liquor in a ‘wet’ area and he travelled or moved into a ‘dry’ area while the 
ffects of drinking were still persisting. It has been held in this case that 
when it is proved that the accused consunied liquor and“the evidence: gives , 
rise to an inference that he had taken it in a ‘dry’ area, then it is up to the 
accused to prove, in view of s. 106 of the Indian Evidence Act, that he had 
taken it in a ‘wet’ area. It may be noted that this view of the Mysore High 
Court is dissegted from by the Saurashtra High Court in Rabari Ramji’s case. 

As far as the Bombay High Court is concerned there seems to be no reported 
case on this point. Howeper in State v. Abdul Karim Ghudubhai Lunje§, 
Chainani J. (now C.J.) had to deal with this question. The facts of this 
case were these. On July 4, 1950, at about 10-50 p.m. the accused attended 
a public meeting at Sholapur. It appeared that he was drunk; hence a. report 
was made to the police. The police then sent the accused for examination 
to the Civil Hospital, Sholapur. The doctor who examined him found that 
he had consumed liquor but he was completely in his senses. The accused 


2 [1953] A. I. R. Saurashtra 14. 6 (1951) Criminal Review No. 1365 of 1950 
3 [1954] A. I. R. Saurashtra 17. decided by Chainani J., on March, 12, 1951 
4 [£954] A. I. R. Saurashtra 31. (Unrep.). 
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was then prosecuted under s. 66(b) and s. 85(7) of the Bombay Prohibition 
Act. He pleaded not guilty to both the charges. He denied, hat he had ton- 
sumed liquor. In his statement, however, he stated that on,that day he had 
gone to Tuljapur which was in Hyderabad State at that thne and which is 
only 24 miles from Solapur, and that he had returned to Sholapur at about 
8-30 pm. The trying Magistrate acquitted the accused of the charge under 
S. 85(L) of the Act but convicted him under s. 66(b) of the Act and directed 
that the accused be released on executing a bond with one surety for Rs. 300 
for keeping peace and maintaining good behaviour during a period of three 
months.” The accused appealed to the Sessions Judge, but that appeal was 
dismissed. On receiving,a notice to show cause as to why the sentence should 
not be enhanced agcused appeared in the High Court where he challenged his 
conviction under gs. 66(b) of the Prohibition Act. T T 

It was argued before the High Court that there was no evidence to “show 
that the accused had consumed liquor within the limits of the Bombay State 
and, in the absence of this evidence, his conviction could not be upheld. The 
High Court accepted this argument. The High Court also did not agree with 
the observation of the learned Sessions Judge, that in view of s. 114 of the 
Indian Evidence Act a presumption can ‘be made that the accused must have 
taken liquor at Sholapur, that is at the place where he was found with symp- 
toms indicating that he had consumed liquor. The High Court also did ‘not 
agree with the view of the learned Sessions Judge regarding s. 106 of the 
Indian Evidence Act, according to which facts of which any person has special 
knowledge must be proved by that person. The High Court also held that this 
section does not override the fundamental principle of criminal jurisprudence 
that it is the duty of the prosecution to prove all the ingredients of the offence 
with which the accused person is charged. The High Court relied upon the 
Privy Council decision in Attygalle v. Emperor’. That was a case from 


Ceylon, but s. 106 of Ordinance No. 14 of 1895 of the Ceylon Code, which was ~ 


considered by the Privy Council, was in similar terms to s. 106 of the Indian 
Evidence Act. The Privy Council held that s. 106 does not cast upon an 
accused person the burden of proving that’ no crime had been committed. 
Relying upon this decision the High Court held that it was not the duty of 
the aceused to show that he had consumed liquor at Tuljapur and that conse- 
quently he had committed no offence under the Bombay Prohibition Act. Hence 
the High Court set aside the conviction of the accused under s. 66( f the 
Bombay Prohibition Act and acquitted him. 

It is, therefore, clear that for proving an offence of consumption of liquor 
punishable under s. 66(7) (b) of the Bombay Prohibition Act, it is not suffi- 
cient for the prosecution to prove that the accused had consumed liquor, but it 
must further prove that he had consumed’ the liquor within the Sie ae 
jurisdiction of agistrate ‘trying the case. Of course the presecution can 
prove this either by direct evidence or from circumstances. For various reasons 
the prosecution is unable to secure such evidence in most of the cases. As a 
result many of the cases for consumption of liquor result in acquittal, not 
because the accused persons are innocent but because the prosecution fails to 
prove that they had consumed liquor within the jurisdiction of the Court. 

The remedy for this state of affairs lies with tfe Legislature. A suitable 
amendment to s. 66 of the Bombay Prohibition Acg seems to be necessary. It 
should either add a proviso to the section réquiring the Courts to presume 
that the accused had consumed the intoxicant within the jurisdiction of the 
Court in which he wag found, or it should make ‘being found having consumed 
an intoxicant’, an offence, instead of ‘consumption of an intoxicaht’ as at pre- 
sent, It is submitted that the latter will be more effective. 


7 (1936) 38 Bom. L. R. 700, P.C. 
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\ TEHE DEFENCE or INSANITY 


In Breen v. Breen (1961 S.L.T. 385), one of the most important decisions 
from Scotland for some time, the Second Divisiog laid it down that insanity 
was a defence to an action of divorce on the ground of cruelty. This iit itself 
does not serve to make the decision noteworthy in England. In Breen v.°Breen, 
however, the decision in McLachlan v. McLachlan "(1945 S.C. 382) was not 
followed, Lord Strachan being of the opinion that, it could not stand aléng with 
the decision in Breen v. Breen and should be reconsidered by an ap- 
propriate tribunal. The case of McLachlan v. McLachign was cited in 
the Mee sofediggsack ([1950] 2 All E.R. 233) which was disapproved in 
‘Swan v. Swan ([1953] 2 All E.R. 854). The significance of the decision in 
Breen v. Breen is that the Supreme Court in Seq@land has set its face against 
the application of the McNaghten Rules in civil cases. The Rules still obtain 
in England and, short of action by the legislature, will no doubt be ceremonially 
bequeathed by one generation of Judges to another in strict accordance with 
the ritual of precedent. 

short statement of the facts of Breen v. Breen is necessary. The defender 
was a schizophrenic before the marriage in 1954. Between February and Au- 
gust, 1955, he assaulted his wife with varying degrees of severity. In the latter 
month he became a voluntary patient in a mental hospital. After his release 
he committed further assaults on his wife during the spring and summer of 
1956 until eventually in October of that year he returned to hospital. The 
medical view, which was almost unanimous, was that he had been certifiable 
under s. 15 of the Lunacy (Scotland) Act 1862, from a date before his marriage. 
His violent acts were a product of his mental illness. However, as‘schizdph- , 
renia was not complete insanity, on the occasions when he assaulted his wife 
he knew what he was doing and that what he was doing was wrong. Decree 
of divorce was refused by the Lord Ordinary (Cameron). The Second Divi- 
sion refused a reclaiming motion. 

It is,probably unnecessary to deal with that part of tħe decision in Breen v. 
Breen in which their Lordships decided that insanity could be a good defence. 
Suffice it to say that the unanimous view of the Division was that McLachlan 

er an was confined to its own facts. In that case the defender was 

sane and could not have been detained in a mental institution. Decree 

of separation was granted on the theory that the complaining spouse should be 

afforded protection. In any event, in the case of McLachlan Lord Moncrieff 

remarked obiter that an insane person could not be guilty of cruelty if his 
fosanity, > was such as io render him certifiable. 

What i irre important, however, is the test of insanitjeéesmulated by the 
Seesud Division?’ Lord Patrick, who gave the leading opinion, ‘stated that 
although the pursuer would be ‘entitled to decree of divorce in England be- 
cause the defender’s insanity did not come up to the standard of the McNaghten 
Rules, she could not succeed in Scotland. This was because the Rules were 
no part of the law of Scotlgnd. The standard obtaining there was whether the 
defender was able to for a rational decision with regard to his conduct. 
Judged by that test the defgnder was insane and in view of the degree of in- 
tention required to found an action for cruelty, insanity provided a complete 
defence. Lord Mackintosh and Lord Strachan were also of opinion that the 
Rules did not apply. Lord Mackintosh emphasised that the question was one of 
soundness of ‘mind which was a jury question. Lord Strachan remarked that 
the Rules were based on a view of insanity which was no longer held by mental 
specialists. He preferred Lord Patrick’s formulation of the test. Lord Stra- 
chan said: ‘‘The appropriate test is to inquire whether there was in relation ° 
to the conduct complained of an alienation of reason such as would prévent the 
defender from forming a ration4l intention’’. 
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*The McNaghten Rules were applied to Scotland in a seriés of cases beginping 
with Gibson’s case ((1844) 2 Broun 332). But in the case «ft Miller ( (1874) 
3 Coup. 16) Lord Justice-Clerk Moncrieff said: ‘‘ A man mayfbe entirely insane 
and yet,may know well enough that an act which he is doilg is forbidden by 
law...It is not a queStion of knowledge but of soundness of mind. If a man 
has not a sane mind to apply his knowledge, the mere intellectual apprehension 
of an njunctionor a prohibition may stimulate his unsound mind to do an ‘act 
simply becausg it is forbidden or not to do it because it isinjoined. If a man 
has a sapeefppreciation of right and wrong he is certainly responsible, but he 
may form and understand the idea of right and wrong and yet be hopelessly 
insane. You may discard these attempts at definition altogether. They only 
mislead’’. In thy case of Barr ((1876) 3 Coup. 261) the same Judge said 
that the questiop-of sanity was a question of fact to be judged actOTdmeg to. 
the ordinary rules on which men acted in daily life. This was neither a matter 
of law or of science. It iseunnecessary to multiply citations. Perhaps one 
final reference to Lord Strachan’s charge in H. M. Advocate v. Kidd (1960 
S.L.T. 82) may be appropriate. There Lord Strachan said that a husband 
could be excused from responsibility if it could be shown that at the time of 


the acts complained of he was suffering from an alienation of reason in relation 


to these acts. 

It is true that in England the McNaghten Rules are still the standard of 
insanity in civil and criminal eases. In White v. White ([1949] 2 All E.R. 
339) Asquith, L.J., was unable to accept the proposition that in no circum- 
stances could insanity be ‘a defence to ‘a petition for cruelty. Nevertheless, the ` 
MecNaghten Rules should be applied and there was no logic in applying them 


™a, reciprocally or by halves. Denning, L.J., took a different view, holding that 


“insanity could never be a defence ‘unless "the wife knew at the time titther ~ 
husband’s conduct was activated by insanity. The reason was that it was t 
intention of the law to provide the remedy of divorce as a protection for the 
wife. The presence of mental disease made this protection more and not less 
necessary. Denning, L.J., pointed out that the McNaghten Rules were an un- 
scientific test which were not applied by the Home Office doctor who often had 
the final word in the matter. Moreover, such a test should not be introduced 
we civil cases. In Lissack v. Lissack (swpra), Pearce, J., followed Denning, 
L.J.’s, opinjon in White v. White. Inssack's case was, however, disapproved in 
Swan v. Swan. 
` In that case Hodson, L.J., could find nothing in the old authorities to justifi 


saying that decree was given partly for the protection of the victim. McLachlan v. 


McLachlan was.contrary to logic (which indeed it was). Hodson, L.J., was in 
favour of retaining both limbs of the Rules. This was not the view of the 
other Judges. Somervell, L.J., was for emasculating them and was, incline 
to remove- the ‘Terence that if the husband knew what he w; he di 
‘not know that it was wrong. Jenkins, L.J., was of the sam@ opinion. 

Palmer v. Palmer ([1954] 3 All ER. 494) the dictum of Hodson, L.J., pre- 
vailed in the Court of Appeal and it was decided to leave the second limb of 


the Rules as an alternative defence. Seldom if ever has such a defence been 


successful in civil cases although in the case of S. v, S. ([1961] 3 All E.R. 133) 
it was held that a person who had behaved pro senonely: while insane was 
not guilty of adultery. 

The recent tergiversations in the Court of Appeal suggest that the impreg- 
nable position which the McNaghten Rules now occupy was not attained without 
some struggle. The chief argument against their abrogation is that the Courts 
will be left with no rule of thumb. It is submitted that the rule Which presently 
obtains: in Scotland is perfectly satisfactory. It is a general rule and is tied 
to no particular medical view. After the damning indictment of the Rules in 


"thd Report of the Royal Commission on Capital Punishment in 1953 it is rather 
difficult to see why the Court of Appeal should- dig its heels in so firmly in the 


ease of Palmer, especially since five years béfore, if-the question was not res 


b 
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integra, it was qgrtainly open to dispute. It may be sad but true to say that 
the Rules have enjoyed the same notoriety as their contemporary, the doctrine 
of common empldyment, which although condemned at all hands, reproduced 
amoeba-like through the ritual of precedent until eventyally struck down by 
Parliament.—L.J. 


e 
` e 
e COMPENSATION ror PHYSICAL INJURY ~ 


THE assessment of damages for personal injury, particularly ine gravest 
cases, is notoriously difficult. The incongruity which exists. between an injury 
and a monetary award in what must be called the ordinary cases, such as the 
loss @demal i or an’ eye, verges on absurdity in tragic case@ such as where a 

~kealthy person 18 rendered an imbecile or reduced to a state‘sf permanent un- 
consciousness. Nevertheless, in the nature of things, ‘no other relief is available 
and in all these cases the court is confronted with the task of arriving at an 
appropriate figure. In the former, where the notions of injury and award are 
not so diverse as to preclude the production of something like a seale of awards 
answering to the relative gravity of each case, the difficulties are sufficiently 
formidable; but in the latter they are immeasurably. increased by the 
fac? that the deprivation is incapable of being expressed in terms of an award, 
however large. 

It is in this context that we refer to the recent judgments delivered by their 

> » lordships (Sellers, Upjohn and Diplock, L.JJ.) in Wise v. Kaye (Lhe Times, 
2ud December), The plaintiff had been unconscious in hospital since the in- 
juries she had sustained in a motor accident in May, 1958. Liability was not 

.~ disputed and the issue turned solely on damages. The trial judge, Finnemore, «=* 
Žž., awarded £15,000 general damages, £2,000 for probable loss of earnings, 

"a an agreed sum by way of special damages and £400 for loss of expectation. of 
life, which was not challenged. The Court of Appeal, by a majority, upheld 
the first of these awards but reduced the second to £1,500. The trial judgé 
had followed the decision -of Streatfeild, J., in Pope v. D. Murphy and Son, 
Limited ((1960) 2 All E. R. 873), which has since beenerejected by'the Court 
of Appéal in Oliver v. Ashman ((1961) 3 All E.R. 323) in favour of Slade J.’s 
decision in Harris v. Bright’s Asphalt Contractors, Limited ((1953) 1 All E. R. 

k : i f A 


395). 

e question of general damages Sellers, L.J., recalled that in Benham v. 
Gambling (164 L. T. Rep. 290; (1941) 1 All E. R. 7; (1941) A. C. 157) Lord 
Simon had denied that the test in such cases was whether the person had power 
to enjoy the damages he might be given. In reality pain and suffering and 

uture anxiety as such could not, the learned lord justice thought, be measured 


ee T but juries in the past had been dwkgdito award such 
— amggts as the ought right for these disabilities. He himself did not con- 
sider that the soul or-inner life of a person could really be taken into account. 
Loss of sight was in some cases said to bring serenity, but that was not a fact 
a tortfeasor should be able to use in his own favour. Loss of amenities, poverty 
and disablement did not always bring unhappiness. The way to treat the matter 
was objectively. The physigal injuries the plaintiff had sustained in this case 
had made her incapable of fiving any real life at all, which would inevitably 
have its vicissitudes and unl&ppiness. His lordship refused to treat the plain- 
tiff as if she were a dead person. Upjohn, L.J., agreed with this judgment and 
with the conclusion drawn by Lord Parker, C.J., in the first instance ((1960) 
3 All E. R. 677) and by Holroyd Pearce, L.J., in the Court of Appeal in Oliver 
v. Ashman that it was wrong in principle to deny damages to a person because 
his needs were nil. There was no reason, he thought, why the plaintiff should 
not receive substantial damages because of the vague and indefinite test that 
she could not spend the money on herself. oe 
Diplock, L.J., looked at the matter differently. So far as money was con: 
cerned, £100,000 could not be too much. In thinking of the horrors of the 
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caše he was filled with compassion, but he thought there were raional principles 
on which damages could be assessed. Life was compounded of ‘joys and sorrows; 
if you lost one, you would lose the other. Originally damagesf{were awarded on 
the basis of how muchgthe defendant could pay. Insurance had removed that. 
The other heading was compensation. Wealth beyond a certain level was not 
conducive to happiness. Whåt sum constituted the golden mean? These were 
empirical considgfations. The common consensus on damages of this nature “as 
in the present,fase was about £20,000. If that was to be awarded it must in- 
clude pawsf4nd suffering, realisation -of her condition, anxiety and similar 
matters which by reason of the plaintiff’s state she could not appreciate. If 
those were not included the figures in the other cases would have to be much 
higher. The plair®iff was not having to pay for her treatment in hospjtal. that 
was being paid fgf by the state. On the present assessment tite” plaintiff® Was.» 
receiving 40 times that which she had been given for loss of expectation of life. 
He would have awarded £1,500 for loss of expectation of life, £1,500 for loss 
of future earnings, £1,500 for lack of amenities—to include the time when 
she had been in hospital and when she might have been married—and the agreed 
amount of special damage. The views expressed in these judgments illustrate 
the great difficulty experienced by the Courts in formulating principles for the 
assessment of damages in these cases —L.T. . 


MALICIOUS PROSECUTION: MALICE 
REFERENCE can usefully be made to two points discussed in Abbot ve Reb 
Assurance Company, Limited without going into the facts of the case, whi 
were somewhat involved (see L.T. Vol. 232,-p. 309). The action was one for 
"malicious prosecution and the first question was whether the defendants w: a- 
licieus in prosecuting the plaintiff because they were actuated by the indirect 
tive of desiring to recover money in a civil action. Salmon, J., held that they were, 
the Court of Appeal (Ormerod, Upjohn and Davies, L.JJ.) that they were not. 
However wide the definition of malice, it could not, Ormerod, L.J., observed, 
include the performance of a duty imposed on the defendants by the ‘rule of 
law which required presecution for a felony to precede recovery of money in 
civil action. Upjohn, L.J., said that every man was entitled to recover His pro- 
perty and it was not malice if he did so. The defendants werd under a public 
duty to prosecute if they wanted to take civil proceedings and, ig Jaunching 
their. prosecution, they were not influenced by malice but by the duty Te 
them by the law. l 
The second question was whether the opinion of counsel to the effect that 
there was a reasonable prospect of success of the prosecution was a relevant 
factor in determining whether the defendants had reasonable and probable 
cause. On this poi he Court of Appeal upheld by a majority t earned 
judge, who found that the defendants honestly believed in t ainti ilt 
and that after they had counsel’s opinion they believed they had sufficient evi- 
dence to commit the plaintiff. Ormerod, L.J., recalled that the question whether 
opinion of counsel could of itself furnish reasonable and probable cause had 
been a matter not discussed in recent times. No general rule could ebe laid down. 
The views of counsel not experienced in cases of f kind in question would 
e 


clearly not be of great value, but the eounsel h was well-established and 
well-experienced in work of the type in question. @pinion of counsel was not 
a conclusive factor, but it was a potent factor and in this case a reasonable man 
balancing all the factors would have thought that there were reasonable grounds 
for prosecuting. Davies, L.J., dissented on this point. There was, no magie in 
counsel’s opinion; it was only an important factor. A reasonable man, knowing 
that his solicitors had advised against prosecuting and that the Director of 
Publie Prosecutions had refused to prosecute, would not have been content to 
“teeept an oral opinion of counsel. In the result, the decision of Salmon, J., who 
had dismissed the action, was upheld, but leave was given to appeal to the 
House of Lords—L.T. f 


t 
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° MAINTENANCE AND RE-MARRIAGE ° 


THE scales of ustice seem not always to hang level in matrimonial matters, 
and an example ç something which we venture to suggest is good law rather 
than justice, is illustrated by the recent decision, in Yang v. Young (No. 2) 
[(1961) 3 All E.R. 793]. A maintenance order had been made in favour of a 
wife after decree absolute,.obtained at her suit. The order was to endure during 
joint lives of the parties to the marriage until further orde\ Two ané a half 
months after the maintenance order was made the wife re-Msarried, having 
written, eleven days previously, to her former husband saying she had 
no intention of re-marrying. Two years afterwards the husband discovered that 
she had re-married. He stopped paying her maintenance and applied for the 
mainéanance_order to be varied. It was discharged as fromthe time when he 


aw=stopped payment, but he was refused an order on the wife t®refund the main- 


“4 


tenance payments received by her since her remarriage on the ground that 
there was no jurisdiction to make such an order “Refunding, of course, may be 
difficult, for the money will have been spent. Yet to continue to retain the 
benefit of a maintenance order after re-marriage without disclosing to the Court 
the altered circumstances, particularly when re-marriage is concealed from the 
former husband, is conduct in respect of which the Courts should be empowered 
to*grant some redress. Perhaps it is possible that a provision requiring dis- 
closure of re-marriage should be inserted in maintenance orders, or even that 
he old form dum sola should be revived. If one refrains from the use of the 
sola form merely because its use may encourage co-habitation without re- 
rriage, one thereby accepts weakly a standard of morality lower than public 
opinion should seek to uphold.—L.J. 
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REVIEWS. 


Encyclopaedia of Business Law and Procedure for Engineers and Contractors. 
Compiled by Baacwan Dass Virmant, Retired Surveyor of Works, Consult- 
ing’ Engineer and Quantity Surveyor. BomBAY: N. Tripathi (P.) Ltd., 
Princess Street. 1962. Demi 8vo. Pages 422-+-vi. Price Rs. 15. 


THE purpose of this book is to present in a compact form business and legal 

at are of interest to Engineers, Architects, Building Quantity Surve- 

yors, Owners or Employers, Builders, Contractors and others concerned with 

building and engineering works. It contains information on various topics 

ordinarily useful to Engineers and Contractors. The book will be useful to 
those who are interested in matters relating to building operations. 


? e ~~ 
That ihar oe Co-operative Societies Act,1960. By D. H. ÛHAUDHARI, B.SC., 


LL.B., Pleader. Poona: N. R. Bhalerao, Book Sellers. 1961. Roy. 8vo. Pages 
xxI-}-292-+-311, Price Rs. 12.50. 


THis is a commentary on the Maharashtra Co-operative Societies Act. Deci- 
sions of the Various High Courts and the Bombay Co-operative Tribunal have 
been carefully discussed. Phe provisions of the Act have been fully explained. 
Courts and practitioners vl find this book useful and reliable. 


The Powers of Attorney Act. By Hemera. P. SHAH, B.A., LL.B, Advocate, 
-Supreme Court of India. Bombay: N. M. Tripathi (P.) Ltd., Princess Street, 
1961. Demi 8vo. Pages x1-+-66. Price Rs. 6. 

Tuis is the only commentary on the Powers-of-Attorney Ast, 1882, so far 
published. The learned author has carefully explained the various provisions 
of the Act in clear language. The book will be highly useful to those ` wifo~ 
have an occasion to refer to the „provisions of the Act. 
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a i COURT OF BOMBAY (II) 


APRIL 14, 1962, is a red letter day in the annals of the High 
Court of Bombpy, as on that day the centenary celebratiðns of, 
the High Court were inaugurated. The Bombay High Court has 
established great traditions of independence and integrity by 
holding the scales of justice even between the State and its subjects, 
and between individual and individual. 


The following are the names of the eminent Chief Justices who 
have adorned the High Court Bench in the course of the last 
one hundred years. 


Hon. Sir Mathew Richard Hon, Sir Lawrence Hugh eae : 
Sausse, (1859-66) Jenkins, (18991908) 2 


» Sir Richard Couch, (1866-70) _» Sir Basil Scott, (1908-19) 
„ Sir Michael Roberts ` „ Sir Norman Cranstoun 
® b Macleod (1919-26). 
Westropp, 1870-82 ’ 3 
Si PP i z » Sir Amberson Barring- = 
» Sir Charles . 
° ton Marten, (1926-30) 
Sargent, (1882-95) sir. John William 
» Sir Charles Fregrick Fisher Beaumont (1930-43) 
Farran, _ _ (1895-98) `, Sir Leonard Stone, (1943-48) 
» Sir Louis Addin .. » Mr. M. C. Chagla, (1948-59) 
Kershaw, (1898-99) ,, Mr. H.K. Chainani, x 


On April 14, 1962, at 5-00 P.M. the Hon. Mr. Bhuvaneshwar 
Prasad Sinha, the eminent Chief Justice of the Supreme Court 
of India, led a unique procession comprising of Hon. Mr. Srig 
Prakasa, the Goyernor of Maharashtra, Hon. a eet an 
the Governor of Punjab, and Hon. Mr. H. V. Pataskar\ 
Governor of Madhya Pradesh, Hon. Mr. Y. B. Chavan, the Chief 
Minister of Maharashtra State and the learned Chief Justices of 
the High Courts of Andhra, Assam, Bihar, Bombay, Gujarat, 
Jammu and Kashmir, Kerala, Madhya Praglesh, Madras, Mysore, 
Orissa, Punjab and Rajasthan, Judges of tfe Bombay High Court, 
Mx. M. C. Setalvad, Attorney General,“ Mr. C. K. Daphtary, 
Solicitor-General, and some leading members of the Bar, dressed 
in their respective robes and gowns from the precincts of the High 
Court building towards the Oval Maidan where a temporary pandal 
had been ercted. In-the pandal. were seated the ministers of the 
State, prominent citizens and lawyers of the local Bar.. 


he proceedings began with the singing of the Indian National 
Anthem by Mr. V. R. Talashikar, Assistant District Judge, Nagpur. 
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This was followed by the following song sung by Mrs. Prabha 
Chandrachud. \ 
g 


ma fronted ferns ae a weber À 
s agi aag aeia | i 
ard a: Raa deca eet earl h TN 
fava a aA i aa ced tt 
R 
CN ace qed ia aged yA AAA: Tay i ` 
; aa aq TH gai-aRga water ANT L 
ama: ge wt qa a s oaa I 
ant aaam A aE aad ii 
l 3 ; 
° qargat aa atri | 


WA -ARA m asa AI 
~~ | 


I 


‘ ‘- Salutations to one who has measured speech 
V— and balanced mind, . . 
A is ever watchful and loves the Truth, 
Who is of calm demeanour, profound in . 
worldly knowledge and rules of conduct, 
who truly comprehends the law, ° 


Who the contending parties patiently hears, 
And impartial judgment gives, . i 


mia he alone adorns the seat of justice. 


I 


“Justice is blind” the people say, 
` but that surely is not true, ag 
For Wisstice by its inner light discerns ae 
the ultimate truth, 
though hidden in words of gold, 


And weighing evenly punishes high or low alike, 
thus ss th all. 
By Justice alon& does Law become 
the shrine universal. 
i Il . 
In the city of Bombay, in Maharashtra, 
the High Court is now a century old, 
May its lustre for ever shine, _— 
in Bharat unified by its Constitution. 


e . 
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_« This was followed by a welcome speech by the ‘Hop’ble the Chief 
Justice of the High Court at Bombay. 


The Hon’ble Mr. H. K. Chainani, Chief Justice, ade 


e 
We meet today to commemorate a historic event, the completion by 
the High Court at Bombay of a hundred years of its glorious existende. 
On this day off thoughts first turn in humble prayer to the Almighty, 
the fountajhead of all justice, from Whom we derive all our strength 
and power. I am particularly grateful to Him for giving me the privilege 
of being the Chief Justice at this time. 


We are thankful to the Chief Justice of India for agreeing to Imatigue=> 
rate the centenary celebrations of our High Court. He was formerly a 
leading member of the Bar“at Patna, where he had acquired a reputation 
for his legal acumen and forensic skill. He achieved greater distinction on 
the Bench first as a Judge of the Patna High Court, then as Chief Justice 
of the Nagpur High Court and subsequently as a Judge of the Supreme 
Court. Today he is the head of the Judiciary in the Indian Union. It"is, 
therefore, but appropriate that he should inaugurate this function. On 
behalf of the members of the High Court Centenary Celebrations Com- 
mittee and myself I convey our thanks to him for accepting otir invita- 
tion. Our thanks are also due to our Governor, our Defence Minister, the 

maovernors of Madhya Pradesh and Punjab, the Chief Minister, the Chief . 
Justices of other High Courts, the Attorney General and the Solicitors | 
General, who have kindly responded to our invitation. I also thank all 
the other guests who are present today to join us in our celebrations. 


The history of this High Court could be said to have begun in 1670, 
when the first law Courts were established by the British in Bombay. 
On February 2, 1670, two benches of Justices were appointed for the 
trial of mingr disputes and offences. The Deputy Governor an 
were constituted a Court of appeal and were invested with the poWtr<. 
to try all cases beyond the jurisdiction of the Justices. These Courts func- 
tioned for two years till 1672, when a Court of Judicature was estab- 
lished. This Court was inaugurated on August 8, 1672, by the then » 
Governor of Bombay, General Aungier, with due pomp and .ceramony, - 
after a colourful procession, which included four attorneyS or pleacdozs;- 
had marched through the main thoroughfares of the city. 


In 1728 the Mayor’s Court was established under a Royal Charter. 
Its jurisdiction was limited to civil matters. The Royal Charter also con- 
stituted the Court of Oyer and Terminer and Jafl Delivery, composed of 
the Governor and some members of his Counc, who as Justices of the 
Peace had jurisdiction to try all offences except high treason. In 1753 
a Court of Request was established for the trial of small causes. 


These Courts ceased to exist in 1798, when the Recorder’s Court was 
created, with power to exercise both civil and criminal jurisdiction. The 
Recorder was the King’s Judge, unlike the Judges of the earlier Courts, 
Whe ‘were the servants of the East India Company. The Recorders set up 
high traditions and it. was from their time that the -battle for the in- 
dependence of the Judiciary commenced, 


> e 
$ ‘ 
52 THE BOMBAY LAW REPORTER. ? O [VOL. LXIV 


ein 1824 a Recorder’s Court was replaced by the Supreme Court. 
This Court carftied on the struggle for judicial independence. In 1828 a 
letter was addrébsed to the Supreme Court that the Governor of Bombay 
had issued orders that a writ issued by the Supreme Court should not be 
executed. This was resented by the Judges,ewho had the Government 
letter read out in open Court and then declared: “Within these walls we 
know no equal and no superior, but God and the King”. Within about a 
fortnight thereafter one of the two Judges died. After a fresh Writ issued 
by the Court had been disobeyed, the surviving Judge, Sir John Peter 
Grant, took the extreme step of closing the Supreme Cqurt and the busi- 

awwese of the Court remained suspended for five months. \ 

» The jurisdiction of the Supreme Court was confined to the town and 
island of Bombay. About the same time when this Court was established, 
Sudder Diwani Adalat and Sudder Fozdari Adalat were established to 
exercise supreme civil and criminal jurisdiction respectively over the 
other territories in the Presidency of Bombay. In 1861 the British Parlia- 
mênt enacted the Indian High Courts Act, whch empowered the Queen 
to establish a High Court in each of the three Presidencies of Bengal, 
Madras and Bombay. It abolished the Supreme Court and the Sudder 
Diwani and Fozdari Adalats and vested their original and appellate juris- 

N diction in the High Court. On 26th June 1862, Letters Patent were issued 

. establishing the High Court at Bombay. eet ee 
pet The birth of the High Court took place in a quiet manner. There 

° was no pomp and pageantry and no procession like the one which was 
taken out in 1672. On August 14, 1862, the Judges appointed by tHe 
Letters Patent made a solemn declaration in the presence of the Bar and 
the public that from that date they would sit as Judges of the High Court 
and with that declaration the High Court at Bombay came into being. 
~ The establishment of the High Court was a landmark inethe history 

ee een It led to the introduction of a uniform system of law 
and procedure throughout the Presidency of Bombay and thereby contri- 
buted materially to national integration. It also ushered in the rule of 

slaw, which is the very life breath of democracy. i 

: Fér a-logg time the Judges of, the High Court weraas a rule Euro- 

¢” “pestis. In June 1864 the first Indian, Rao Bahadur Janardhan Wassoo- 
dewji, who was the principal Sudder Amin, that is, a First Class 
Subordinate Judge, in Khandesh, was appointed a Judge in a short leave 
vacancy of bout two months. He acted as a Judge again for about four 
months in 1865. N. Haridas, who was previously a Government 
Pleader, was the first Irflian to be appointed a permanent Judge. This 
was in 1883. The number of Indian Judges increased to two in 1895. This 
number increased gradually during the present century. The Chief Jus- 
tices were, *however, without exception, English barristers. The first 
Indian to act as Chief Justice was Justice Badruddin Tyabji. He served 
as Chief Justice for about a month in a leave vacancy in January 1903. 
It was, however, not until we achieved independence that the first Indieri,~ 
my distinguished predecessor Mr. M. C. Chagla, was appointed as the 
permanent Chief Justice of this Court. 


. 
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, There was not much statute law when the High -Court began. its 
career in 1862. The Civil Procedure Code was enacted in e¥859, the Indian 
Penal Code in 1860 and the Criminal Procedure Code inj'1861. In regard 
to other matters, the law was both uncertain and unsettled. The Judges 
therefore generally applied the principles of English law, with which 
they were familiar, except where the parties were Hindus or Maho- 
medans. The kindu law was then in a state of confusion and uncertainty. 
There were“Several texts, a larger number of commentaries and diver- 
gent translations. The early decisions and in particular those given by 
the Sudder Adalats on the advice of Hindu Shastris and Pandits tended 
to make Hindu fhw rigid and unsuitable to the conditions of {tf day. 
Profound learning, laborious study and a broad vision were required to 
give the ancient laws a lileral, just and humane interpretation. Fortu- 
nately this Court had Judges of the requisite calibre, like Sir Michael 
Westropp, Sir Raymond West, Justice Telang and Justice Ranade. In the 
words of Justice Chandavarkar, in the time of these Judges the High 
Court embarked on an era of Hindu law reform. They had the daring 
of Judges who know how to make the law bend to the cause of justice. 
By striking out a path of their own they placed the administration of 
Hindu law on a progressive and liberal basis and thereby rendered ser- 
vice to the cause of progress in the country. 


~ Many famous trials have taken place in this High Court. Two of 
theŝe were of Lokmanya Tilak. At the end of his second trial in 1908, , 
Tilak stated that there are higher powers that rule the destiny of men 
and nations and that it might be the will of Providence that the cause 
which he represented might prosper more by his suffering than by his 
remaining free. Theecause for which Tilak underwent great personal 
suffering prospered and the country gained independence in 1947. Myste- 
rious are the ways of Providence. On the midnight of 14th August 1947 
in the very Sessions Court room in which Tilak had been trie@Md sen- 
tenced, the last English Chief Justice, Sir Leonard Stone, unfurled the ~™ 
national flag of India amidst strains of Vande Mataram. 

The achievement of independence did not change the character of, 
this Court, though j+ altered its composition. The Court has continued to 
administer,the same laws and follow the same rules of practice and proce- 
dure. The same traditions have been maintained ahd in some cases 
enhanced. 

In 1948 and 1949 several Indian States, as they were*then called, 
merged with the Province of Bombay. The jurisfiiction of the High Court 
was extended to the new territories and mawy new Courts had to be 
established. 


‘On January 26, 1950, the Constitution of India came into force. The 
Constitution established the Supreme Court as the highest judicial tribu- 
nal in the country. This High Court had the honour of supplying to the 

-Supreme Court its first Chief Justice, the first Attorney General and the 
first Solicitor General. Since then four other distinguished Judges of the 
Supreme Court have been drawn from this’ Court. 


° 


s 
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The Constitution recognises the vital role the judiciary has to play 
in à democratie State. It has made the judiciary the guardian of the 
rights and liberties of the people. Each High Court has been given the 
power of superintendence over all tribunals working, within the limits of 
its jurisdiction. No tribunal or authority can therefore now act arbitra- 
riļy or capriciously, for its acts are liable to be scrutinised and corrected 
by the High Court. The Constitution has also conferred on the judiciary 
the power to decide, subject to certain conditions, whether the, restric. 
tions imposed by the State on the liberty of a citizen and on his right 
to possess and enjoy his property are reasonable. The High Court is there- 
fore new playing a new role of reviewing legislation, ip order to ensure 


“to each citizen the enjoyment of his guaranteed rights, subject to such 


limitations as, in the opinion of the High Court, may reasonably be im- 
posed in the larger interests of the society. 

In 1953 complete separation of the judiciary from the executive was 
effected in the territories forming part of the old Bombay State. Bombay 
wąs probably the first State to effect this long overdué reform. After the 
reorganisation of the States with effect from November 1, 1956, the terri- 
tories of the Bombay State and with it the jurisdiction of the High Court 
were extensively extended. We welcomed the addition of the new terri- 
tories. It strengthened the Bench and’ the Bar. Benches of the High 


Court were established at Nagpur and Rajkot to deal with matters arising. < 


from Vidarbha and Saurashtra districts respectively. In these territories 
“also the judiciary was separated from the executive in September 1959. 
All Courts are now under the administrative and judicial control of the 
High Court and their judicial independence has been fully and effectively 
secured. ° 
IA 1960 on the formation of the State of Gujarat, many of our esteem- 
ed: colleagues and several advocates, with whom we had been long asso- 
ciated, deft us to serve the new State. We were sorry to part with them, 


~- but we had the consolation that what was our loss was Gujarat’s gain. 


The work of separation was carried out with utmost goodwill and 
cordiality. 

Until the early part of this century, the Original Side Bar was almost 
entirely English. Badruddin Tyabji, who subsequently Became a Judge 
of the High Court, .was the first Indian barrister from Bombay. He quali- 
fied for the Bar in 1865. He was followed by Sir Pherozeshah Mehta, The 
vakils, who practised on the Appellate Side, were not allowed to appear 
on the Original Side. ie the enactment of the Bar Councils Act in 


1929, the vakils practising in the High Court were all enrolled as advo- 
cates. In November 194% the High Court abolished the distinction þet- 
ween the advocates practising on the Original Side and those practising 
on the Appellate Side and since then all the advocates practising in the 
High Court have been enrolled on a common roll. 

The British barristers, who practised in this Court, brought with 


them the traditions of the English Bar. One of these traditions is to com-. 


bine courtesy and fairness to the Bench with fearless presentation of the 
client’s case before the Court’ In establishing and maintaining this tradi- 
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tion, they were assisted by the Judges, ea realised that a docile or ser- 
vile.Bar is not of much assistance in the administration,‘of justice. The 
traditions established by the early English barristers hafe been develop- 
ed and maintained by succeeding generations. Throughout its long his- 
tory this Court has been fortunate in having, both on its: Original and 
Appellate Sides, a Bar distinguished for its learning, its independeuce 
and devotion to the best traditions of the legal profession. The relations 
-between thé Bench and the Bar have always been cordial. On behalf of 
my colleagues and myself I must acknowledge the deep debt of gratitude, 
which we owe to all members of the Bar, senior and junior, both in 
Bombay and in*Nagpur, for the assistance and co-operation whith they 
have always given to us. I must also acknowledge the uniformly “goca” 
work done by the attorneys of this Court, who have also played their 
part in building up the fine traditions of this High Court. 

Great Judges have sat on the Bench of this Court and eminent law- 
yers have practised before it. Both have jointly contributed to the great- 
ness of this Court” Amongst others, whose names readily come to mind, 
are Sir Joseph Arnould, who laid down: the classic dictum “What is 
morally wrong cannot be spiritually right”, Sir Michael Westropp, Justice 
Telang and Justice Ranade, who will always be remembered for their 
courageous and liberal interpretation of ancient texts of Hindu law, 
>. Sir Charles Sargent, who encouraged Indian advocates when the Original 
Side Ba» was almost entirely British, Justice Badruddin Tyabji, who had 
many firsts to his credit, Sir Lawrence Jenkins, whose statue adorns the 
Jawns of this High Court, Sir Norman Macleod who possessed the gift of 
arriving at quick and correct decisions, Sir Dinshah Mulla who was a 
great jurist and whose books are almost a second source of law, 
Sir Charles Fawcett and Sir Robert Broomfield, who examined each case 
with meticulous care. and thoroughness, Sir Amberson Marten who was 
known for*his legal learning, Sir John Beaumont who possessed a clear 
and a quick legal mind and whose judgments are remarkable for their - 
lucidity and precision, Sir Harilal Kania,.who combined strong common« 
sense with sound law and who was the first Indian Chief Justice of the 
Federal Court and the first Chief Justice of the Supreme Court, Sir Eric® 
Weston and Justice“Rajadhyaksha, who heard patiently and decided wise- 
ly, and my immediate predecessor, Mr. Chagla, who in a time of stress 
and strain maintained and enhanced the traditions and the prestige of 
this High Court. Amongst the outstanding lawyers I may recall the 
names of Anstey, Lowndes, Macpherson, Inverarity, Sir Chifnanlal Setal- 
vad, Jinnah, Bhulabhai Desai, Jayakar, Rao Sahab Mandlik, Daji Abbaji 
Khare, Diwan Bahadur G. S. Rao, H. C. Coyajee, G. N. Thakore and 
A. G. Desai. I must not omit two other distinguished lawyers, who are 
still in practice, our Attorney General Mr. M.. C. Setalvad, the pride of the 
Bombay Bar, and Sir Jamshedji Kanga, the widely respected doyen of 
the profession, who has been described as the walking encyclopedia 
_on law. 

“Both the Judges and lawyers of this Court have made a name outside 
the domain of law. Justice Forbes, Justice Telang, Justice Ranade, Rao 
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Saheb Mandlik and Tripathi were gifted and versatile writers, who have 
made signal centributions to our literature. ‘Amongst the present day 
scholars and whiters, I may mention Mahamahopadhyaya Dr. Kane and 
Dr. K. M. Munshi. Justice Telang and Justice Raade were associated 
with many social reform movements. Sir Lawrence Jenkins was the 
faunder of the Orient Club in Bombay. Justice Badruddin Tyabji and 
Sir Narayan Chandavarkar were Presidents of the Indian National Con- 
gress. The father of the nation, Mahatma Gandhi, was an advocate of 
this Court, even though he never practised in it. Sir Phirozeshah Mehta, 
Sardar Vallabhbhai Patel, his brother Vithalbhai Patel, and Bhulabhai 
Desgi, were some of the other members of the Bombay Bar, who have 

~ Teft a mark on the history of the country. Dr. Ambedkar, another gifted 
lawyer of this Court, will occupy a place of hi$ own in history on account 
of his ceaseless efforts to uplift his less fortunate fellow men and the 
part he played in the framing of our Constitution. It is a matter of pride 
that the legal profession in Bombay has supplied four Governors of States, 
Mg. Mangaldas Pakvasa, Dr. K. M. Munshi, Mr. Pataskar and Mr. Gadgil. 
From time to time it has also made its due contribution to the ministries, 
both at the Centre and in the State. 


These are a few of our illustrious predecessors, who have built up 
for this Court the high reputation, which it enjoys today. Throughout its 
long history the High Court has stood for the impartial administration of” 
justice, unaffected by any extraneous influences. The first Chief Justice e 
of this Court, Sir Mathew Sausse, known as Sausse the Silent, was a 
model of judicial dignity and reserve. He did not attend any social fun¢- 
tions and it is said that he never read newspapers, lest his judgments 
might be affected by what he heard or read outside the Court. The 
Judges, who followed him, resisted social and official pressure and vali- 
antly fought for judicial independence. Time and again they came to 
the resctie of the citizen and protected him against the arbitrary action 
of the executive. This led to numerous conflicts, many of which are only 
recorded in the confidential files of this Court. Fortunately no serious 

.conflicts have arisen recently. For this our thanks are due to the pre- 
sent Chief Minister, Mr. Chavan, and to his predecessor, Mr. Morarji 
Desai, who readily consented to and carried through the proposal to sepa- 
rate the judiciary from the executive. The relations of the High Court 
with Government today are cordial and friendly. We only hope that Gov- 
ernment woyld be more willing to provide us with funds, so as to enable 
us to have the Judges and the staff which we require, the necessary build- 
ings and amenities for oyr Courts and the much more needed residential 

` quarters for our Judges, particularly in the mofussil. We also trust that 
Government will check the unhealthy tendency to oust the jurisdiction 
of Civil Courts in various matters. 


It is often said that Judges live in the past. This criticism is not 
justified. Having been born out of the past, we respect it. We derive in- 
spiration and guidance from it. But we live in the present and look to” 
the future. Happiness must no longer be the privilege of a few. The 
old order is giving place to new and with it the laws must change. The 
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laws enacted, by the Legislatures represent the will df the people ex- 
pressed through their chosen representatives and must Bê presumed to 
have been made in order to secure public good. -It is in the consciousness 
of these facts and ay awareness of the demands of social justice that 
this Court has interpreted the new social legislation and tried to strike 
a balange between liberty and licence and between the rights of the ind?- 
vidual and the requirements of the community. In recent years the High 
Court has been particularly keen to administer substantial justice and not 
to give undue weight to procedural technicalities. I am confident that 
the same liberal and progressive spirit will guide this Court in future. 

A question may legitimately and properly be asked what role kas 
this High Court played in the progress and development of this country? 
Has it been concerned only’ with deciding disputes between quarrelling 
persons and punishing the wrongdoer or has it done anything more sub- 
stantial? It seems to me that the first great achievement of this High 
Court is to establish the supremacy of law. By impartial and efficient 
administration of justice it has created respect for the rule of law. It has 
enforced equality of all persons before the law and even the otherwise 
all powerful Government is treated before it like any other person. It 
has upheld the rights and dignity of the individual and has thereby assist- 
ed in the establishment and successful working of democratic institutions 


+ ein this country. In these times of rapid change it has served as a stabi- 


lising force, but at the same time it has brought to bear a fresh outlook 
on the new social and economic legislation and has construed it in accord- 
ance with the ideas of the present age, bearing in mind the constitutional 
objective of achieving social and economic justice. By administering a 
uniform system of law, practice and procedure, the High Court has pro- 
vided a link, strong and stable, between different sections of the ‘com- 
munity. The judiciary today is in fact a powerful unifying force binding 
together the’ people of this country. 
It is, therefore, up to those who are in power to maintain the dignity 
and prestige of the judiciary. Formerly a call to the Bench was regarded 
as a great honour and the status and dignity, which went with the office 
of a Judge, was regarded as sufficient compensation for the financial loss 
suffered. Conditions have now altered. Owing to the unfortunate ten- 
dency in some quarters to lower the position of the judiciary, lawyers, 
who have made a success at the Bar, are not willing to come to the Bench. 
It is becoming increasingly difficult to get persons of the requisite calibre 
to man the judiciary even at the lower levels. This will in due course 
affect the efficiency of the judiciary. I hope this matter will receive seri- 
ous consideration at the hands of the authorities*concerned. Perhaps the 
new Bar Council of India may also consider the matter, 
The High Court is responsible for the proper administration of justice 
not only in the High Court, but in all the other civil and criminal Courts 
in the State. Many of our Judges, who are serving in the mofussil, are 


‘working in conditions of extreme difficulty. They have no proper Court 


buildings, well-equipped libraries or suitable living quarters. It is often 
a matter of surprise to us how in spite of these serious handicaps they 
turn out such fine work. During the last few years in particular they 
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have worked very hard and have cleared off almost all the old matters. 
On behalf ofymy colleagues and myself I express our deep appreciation 
of the good Work, which our judges and magistrates have done, both in 
Bombay and outside. e 

I must also pay a tribute to the staff of the High Court, both past and 
present, for the efficiency and integrity which they have displayed dur- 
ing all these years. The high esteem in which this High Court is held is 
due as much to the labours of its Judges and advocates as to the silent and 
efficient work done by its staff. I thank them for their loyalty and their 
devotion to their work. : 

e A great tradition of this High Court is that Judgeseof this Court work 
as a team in harmony and in friendship. We are all members of a happy 
family. I have been fortunate in having colltagues, who are both compe- 
tent and amiable. They are a source of great strength to me and I am 
grateful to them for the invaluable and ungrudging help which they have 
always extended to me. i 
e For us today is not merely a day of rejoicing, but it is more a day 
of rededication. On this day we renew our pledge to serve the cause 
of justice faithfully and conscientiously, without fear or favour, affection 
or illwill. May this great High Court continue to stand as a symbol of 
liberty and justice and may it always enjoy the confidence and respect 


of the people, whom it seeks to serve. - 
° Ld 


This was followed by a speech by the Governor of the State of ° 
Maharashtra. . 


Hon. Mr. Sri Prakasa, Governor of Maharashtra, said: 


Hon’bie Judges, fellow-Governors, Members 8f the Bar, Ladies and 
Gentlemen, 

On behalf of the State and Government of Maharashtra and on my 
own behalf, I extend a most warm welcome to our visiting Judges, 
Governors, lawyers and other friends who have come to us from far and 
near to assist us at the Centenary Celebrations of our High Court which 
despite the bifurcation of the earlier composite State and emergence of 
Maharashtra, is still known as the High Court of Bombay. I am most 
grateful to our Chief Justice for the privilege he has accorded me of 
associating myself with this function and performing this pleasant duty. 
Throwing our minds backwards, we find that the first law Court in 
Bombay was set up in 1670 which did its work in its own way without 
much of law or procedure, followed by the Mayor’s, Recorder’s and 
Supreme Courts. It ise matter of pride for us all to recall that during 
the last hundred years, this High Court has played a great part in the 
evolution of not only the system of the judiciary in the country but of 
the life of*the people themselves. It is amusing to know that one hun- 
dred years ago when the High Court was ushered into existence, there 
were no functions worth speaking of, and the Press gave no prominence 
to the event. We have reason to congratulate ourselves that today not 
only have we organised celebrations on a suitable scale but the news- 
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papers of tomorrow will not entirely black out our proveedings from its 
‘columns. r 

So far as I am concerned, I must express my thankfulness that un- 
like one of my remote predecessors who asked his Private Secretary to 
invite the Judges to a party at Government House and who received 
a reply* from the Chief Justice’s Private Secretary declining the invita 
tion, I took care to write myself to the Chief Justices of India and some 
-of the States, regard being had to the capacity of Raj Bhavan, to do me 
the honour of being my guests when they come. Even though, because 
of my impending departure, I had requested the Hon’ble the Chief Justices 
to ask their Privafe Secretaries to write to the Comptroller of the Floyge- | 
hold telling him of their wishes in this behalf, they have been good enough” 
to send replies to me personally and inform me that they were asking 
their Secretaries also to do the needful. I very much appreciate the 
courtesy, and I am glad that there was no occasion for any personal diffi- 
culties between the Governor and the Judges. I also hope that Judges 
have nothing to complain about when they honour Raj Bhavan with thejr 
presence on various occasions as I have reason to know that their pre- 
decessors used not unoften to have in the earlier days of the British. This 
is practically the last of my public duties before I relinquish my office 
as Governor of the State, and I should like to say how grateful I am to 


„the succeeding Chief Justices—in fact, I took charge of my office from 


the Ghief Justice himself who was officiating as Governor at the time—. 
and Judges of the High Court for the great courtesy and kindness they 
have always extended to me. I should like to take this opportunity of 
offering my tribute to the great and learned Judges—both English and 
Indian—that have adorned our High Court Bench through the century, 
and also to the many brilliant lawyers that have pleaded their cases be- 
fore them. Many great men have been both lawyers and Judges, and 
they have enriched our public life and put a permanent stamp on the 
evolution of Indian society. 

. It has been a peculiarity of the British people that wherever they 
went, they took their institutions with them; and not only did they re- 
gulate their own lives in accordance with these, they were also able so 
to impress the people among whom they sojourned, whether as traders, 
missionaries or rulers, that they in their turn not only accepted these 
institutions, but actually revelled in adopting them ahd attuning their 
own lives in accordance with them. The British brought in their wake 
their clubs and gymkhanas, their amusements and recreations which in- 
fluenced the lives of those that came in touch with them for they eagerly 
adopted the ways of the newcomers which perhaps they regarded better 
than their own. Missionaries established their schools and hospitals, 
which were eagerly availed of by persons seeking new knowledge or de- 
siring to enter new professions. Our bankers and merchants found how 
valuable it would be to join the new traders that had come from abroad, 
and they did so with gusto. Taking full advantage of the situation, the 
British as they advanced from being mere traders to becoming the ab- 
solute masters of the land, superimposed upon the foundations of the 
administrative system that had come down irf some form or another from 
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ojd and medjevdi times, their own methods and ideals, and this is parti- 
cularly seen iif the system of law that they introduced, of which the High 
Court whose centenary ‘we are celebrating, is a great symbol. The history 
of the evolution of the system of law in India is.itself a saga of man’s 
adventure for his own well-being. There ig no doubt that the British 
system of law has had the greatest influence on the life and thought of 
our people from the highest to the humblest as nothing else has had 
that was brought to us by any foreign peoples, at any time through the 
long ages of our history. 

Law has entered the life of everyone, and it hangs over every single 
. İndividual from birth to death all the time—one may almost say, even 
after death. Whatever normally was governed by custom and conven- 
tion, is now governed by written law. No*one can escape it. It has 
become so complicated that apart from the vague sense of realising that 
it is all around us, no one knows or can know it in its fullness. Streams 
of legislation are flowing from all the many legislatures of the land— 
Gentral and State—all the time, and though large Masses of our people 
are regarded as illiterate and even uneducated, they are expected to know 
the law, for ignorance thereof cannot be pleaded as an excuse—ignorantia 
legis neminem excusat. Thus the British established their Courts of law 
of all varieties, and these permeated town and country. As we observe 
the hundredth anniversary of a great High Court like ours, it will per- 
haps not be out of place to assess the good and bad points of the system 
we have been administering so that the good may be preserved, streng- ° 
thened and perpetuated while the evil should be eliminated as far ag it 
is possible to do so, 

In this world, there is always room for diffgrence of opinion, and 
when Judges can disagree among themselves, there is no reason for any 
surprise if members of the Executive and the Judiciary are not some- 
times able to see eye to eye with each other. The Judiciary in the pre- 
sent set-up has the advantage that it has the last word. It can criticise 
both the Legislature and the Executive, being itself immune from any criti- 
cism from either. As will have been noted, both the Legislature and the 
Executive have always upheld the dignity of the Judiciary even when 
they ‘have felt that they might have been treated in a different manner. 
Still it will be acknowledged that the relations of the three limbs of the 
State have been cordial, and there has been no necessity for any Chief 
Justice in high dudgeon to close the High Court of which we have a pre- 
cedent her® because the Governor was not exactly behaving in the man- 
ner the Chief Justice wanted or ordered. I was let off rather lightly 
with only some words œf good advice at the close of a long judgment 
that the power that the Executive was using in a particular matter of 
procedure, should be used very sparingly. Since it was so used only once 
-—-and that too by my unfortunate selfi—during the twelve years that 
the present Constitution of the country has been working, I felt that it 
had really not been at all too freely used; and I have every confidence 
that even such an occasion will not arise again. . 

Courts and lawyers kaye played their own notable part in many a 
land in the evolution and attaining of constitutional freedom, and our 
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own country is no exception to this. If it is true here as anywhere else 
that violations of law have taken place in the course of,our Freedom 
movement, it cannot be denied that they were only of a temporary nature, 
and their harshness was mitigated by the presence of courts and lawyers, 
and the main current was hallowed by the existence of a rule of law. 
I remember that at the time of the first Civil Disobedience Movement 
which took the form of the boycott of the visit of the then Prince of 
Wales in 1921-22, the great lawyer and Judge Lord Reading, the then 
Viceroy of India, felt “puzzled and perplexed” with the curious spectacle 
before him of some of the highest and the greatest men of the land in- 
cluding the most eminent lawyers going voluntarily to jail. The Viceroy 
in despair cried that it went against the grain to put such persons behind 
the bar. If I am not mistaken, it was he who spoke of “justice according 
to law” instead of merely “justice”, the expression ordinarily used. That 
itself showed that this eminent jurist did distinguish between what may 
be regarded genuine absolute justice from justice according to law, the 
dispensing of which’ has always troubled the conscience of men called 
upon to do so as part of their unfortunate duty. 

This brings me to the subject of law itself. Ordinarily it is in the 
form of codification of public opinion regarding right and wrong, so far 
as criminal law is concerned, and the proper conduct of human relations, 
SO far as civil law goes. It is, however, clear that in many cases public 
opinion isenot the same as the law as it stands. This High Court of 

°” Bombay had to deal with such cases while I have been in office here where. 
there has been a conflict between law and public opinion as regards what 
should or should not be done in particular cases. Incidentally, it might 
be-said that the system of jury enabled the Judge to obtain some idea 
of the opinion of the “general public on matters that came before him. 
That system, however, is being abolished; and so the Judge is deprived 
of what little he could know of what others felt about individual cases 
or even the law on the subject. The Constitution of a country therefore 
has provision that where Judges are helpless, being bound by the letter 
of the law, the Executive shouid step in as the supreme and ultimate 
authority to put things right. That is why Judges themselves are known 
to make recommendations to the Executive after their own judgment 
has been pronounced, so that the right thing may be done which the 
Judges themselves are in no position to do. I sometimes feel that the 
time has come that_in the light of experience, something might be done 
to remove this anomaly. Perhaps I may give a‘ glaring exemple with 
which this very High Court has been intimately associated. Justice 
according to law was done to a great patriot on, two separate occasions 
when he was sentenced to long terms of imprisonment. Nearly half a 
century later, the horrified Chief Justice of the time put up a plaque in 
a prominent place on these buildings, on which are inscribed not the 
words of the Judge sentencing the accused, but the words of the accused 
defying the. Judge and all the powers that be; and in language of rare 
beauty and fervid eloquence, the highest judicial authority of the State 
does justice according to public opinion telling a surprised world that 
his predecessors had tarnished their reputatton in doing what they had 
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done. Really sptaking, the earlier Judge had rendered justice accerd~ 
ing to law anq’the later Judge rendered it, though posthumously, accord- 
ing to public opinion. I cannot put the ‘situation in stronger language 
than the language of the Judges themselves. e 

Judges of our High Court have alwayg been noted for their very 
courteous and correct manners in social converse and the perfgrmance 
of their public duties. It will always be remembered as a mark of great 
graciousness that the last British Chief Justice before he retired on the 
attainment of the country’s Freedom, hoisted the National Flag over 
the High Court buildings to the strains of our National Anthem with 
dignity becoming the high office and genuine loyalty, “for the change in 
"the country’s status. The story goes that long years earlier, another 
British Judge who knew the Gujarati language very well, happened to 
be travelling in a railway compartment with an Indian family as fellow 
passengers. The lady speaking Gujarati told the others with her that 
she did not know how she could spread out a meal with the ‘monkey’ 
hy their side. The kindly Judge appreciating the situation and respect- 
ing the customs of the people, alighted at the next stoppage, saying in 
choice Gujarati: “Now the monkey is clearing out, and you can have 
your meal in peace”, to the utter amusement and embarrassment of his 
unsuspecting companions. In strange contrast to.this was the conduct 


of the Britisher who asked one of the most eminent of Indian High Court, 


Judges—-a, person held in the highest respect in public life as well—to 
get out of his compartment as he could not bear a countryman of ours 
anywhere near him. 

One would naturally think that those who are engaged in‘ the pro- 
fession of law would have the greatest amount of faith in its processes; 
but apparently that is not so. The phenomenon that has most astounded 
me is that I have not seen lawyers going to law. I do not know whether 
there has been any case anywhere in the land where two lawyers have 
gone to law against each other. ‘They also, like any other ordinary house- 
holders, possess property and have the usual urges and emotions of ordi- 
nary human beings. How is it that they have not sufficient faith in their 
own profession and do not seek relief at law when they have any troubles 
among themselves as they are bound to have in the very conditions in 
which our lives are cast? Knowing the ruination that formal appeals 
to law mean, I presume they decide their cases among themselves or by 
private negotiations or through the help of friends. I have been curious 
to know, and no lawyer friend of mine whom I have approached with 
this query, has given me any answer apart from getting angry at my 
temerity in insinuating {hat it is not always possible to get proper justice 
in Courts of law. I know Government itself provides legal aid to im- 
pecunious persons in certain cases, but we also know that lawyers being 
only humap, are not inclined to put that much of care and fervour in 
eases that are referred to them in that manner as they would do when 
parties themselves have approached them and for which they have. re- 
ceived fees that they felt were their due. 

It is a matter of the deepest sorrow to me that in a qellegovernsd 
and peaceful State like ours*with its thrifty, law-abiding and hard work- 
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ing population, there should not be less than forty to sixty, murders ip 
every one of its twentysix districts every year. In the course’pf my tours, I 
have asked police officers and District Judges as to what is being done 
or can be done to chegk the evil. I have found Judges telling me that 
even when they were morally convinced that a particular person had 
committéd a murder with which he is charged, he could not be con- 
victed because the evidence was so slender that the case would not only 
have been dismissed by the High Court but that the Judge might have 
received a reprimand as well. It is well-known that in British juris- 
prudence, the adjective law is so much-more powerful and important 
than the substanti¥e one. The police officers tell me that it is just iÑ- , 
possible to get witnesses. The atmosphere is such that persons fear that 
harm would come to them ¿f they bear witness against offenders. In 
England, I was told on high authority that witnesses have no such fear, 
and no murder there goes undetected and unpunished. Actually there 
are not more murders in the whole -of the United Kingdom than there 
are in a single district of Maharashtra. We have, therefore, to take steps 
to protect the witnesses if real justice is to be done, and society saved 
from anti-social elements. ‘ 

I hope I shall not be accused of taking too great or unfair an advant- 

age of the courtesy that our Chief Justice has extended to me in inviting 
me to this function when as a layman, I venture to say something about 
law apd justice themselves. There is no doubt that the system of law 
*as prevalent today, has had the greatest influence in the remotest parts 
of the country; and curiously enough, even those who are regarded as 
illiterate and supposed to be uneducated, seem to be quite familiar with 
whatever portions of it affect them. I have often been amazed at their 
knowledge; and I remember that when soon after I returned from England 
‘with an academic degree in law from Cambridge and a professional one 
from London, and went to my villages as their zamindar, one of the 
persons discussing a particular matter pertaining to the village with me, 
said to me quite plainly even though he was a tenant of mine: “What do 
you know of law? It is I who know it.” And he was right. He was 
known as the village barrister, and was responsible for most of the 
quarrels in the village when he manoeuvred to get various persons to 
the law Courts at considerable profit to himself and ruination of the parties 
themselves. He was a person who could get the necessary folks to bear 
witness to anything that he desired. 

I can confess that at that moment I got a little unhappy that a people 
‘who at one time were known to speak nothing but the truth before the 
panchas to whom they went for a decision of their cases, should have 
been turned into liars and perjurers by the system of law that had been 
introduced in the country. Instead of going with their simple cases to 
willage elders who knowing all the facts of the case, decided ewerything 
on the spot within a few minutes, they now want to take their chance 
in the law Courts at considerable inconvenience for they know that the 
Judges. who hear their cases, know nothing of the facts of the case and 
have entirély:to depend’on the evidence tendered by witnesses, British 
jurisprudence requires that those -who try a case should not know any- 


, 
64 7 THE BOMBAY LAW REPORTER. e [Von LXIV. 


thing about theematter beforehand, and therefore parties are able to 
tutor witnesses and get the evidence they desire. The whole thing is 
heart-breaking; and I do hope that as our High Court celebrates its 
Centenary, those who are interested in the great and noble task of dis- 
pensing justice, will do something so that things may be bettered. 

- I should like to say also that if justice is to be real justice, it should 
be swift; it should be cheap; and it should be effective. Law’s delays 
are proverbial; and when cases drag on their weary length for decades, 
it is something too sad for words, for the actual suffering caused is very 
serious. Even if real justice is given in the end after the parties con- 
cerned have been completely ruined and turned out 8f their house and 
home, it gives as much satisfaction as the doctor’s declaration that the 
operdtion was completely successful, only the patient died. Something 
has got to be done so that all delays are avoided. The costs of getting 
justice done are so prohibitive that many find it cheaper to suffer wrong 
rather than to go and seek redress in courts of law. It is a curious thing 
that a visit to a prison shows that practically cent*per cent of the pri- 
soners come from the poorer sections of the population. It is difficult 
to believe that wealthy people do not commit any crimes. One such may 
get caught once in the blué moon and find his way to the prison house 
but usually the rich can afford to have big lawyers to defend their cases, 
and not unoften they manage to escape. The poor man cannot do so, 
and so he must suffer. Something must, therefore, be done in, this direc- 
tion also; and as we celebrate the centenary of our High Court, it seems ° 
to be a fitting opportunity when thought can be given to it. 

Justice must also be effective. It must not be only on paper. When 
a person is sentenced to punishment by a Court of law, Government im- 
mediately comes into the picture and takes charge of him and forces him 
into the prison cell. In civil cases, however, we may get our decrees 
which are not always difficult to obtain, but it is our owẹ business to 
get them executed, and we have to go to Courts of law again and again 
till it does not seem to be worthwhile to get any execution at all, and the 
whole purpose of law and justice is defeated. I think it should be the 
Government’s business to see that the judgments of civil Courts are also 
implemented, and that Government itself takes responsibility for the 
execution of the decree and for giving the party concerned what is its 
due. If these things are taken into consideration, justice will become 
swift, cheap and effective. If that is not done, I venture to say that 
while we shall have palaces of justice and the most eminent of Judges 
and lawyers, the common man will not be assured that real justice is done 
to him or even can be done to him. 

Our leaders are making no secret of the fact that we are all aiming 
at a socialistic pattern of society. I am authoritatively informed by those 
who know these things better than I do, that this means the elimination 
of the middle man. I know in my own person what this elimination 
means. As a landlord, I have been eliminated so that the Government 
and the tiller of the soil may come directly in contact. Belonging as I 
do to a family of traders and merchants, I know that State-trading and 
the co-operative movements, will eliminate my class. I cannot help 
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having the feeling that the lawyer is a middle man between the litigant 
and justice. I cannot say if there will be any attempt majje to eliminate 
this class also.. Law is a new profession to us. It had been unknown 
in India but it has become, curiously enough, the most popular profession 
for the educated; and those who practise it regard themselves and are 
regarded by others as members of the most honourable and respectable 
calling.* Perhaps the three objects that I have in view, in the matter of 
the dispensation of justice, namely, that it should be swift, it should be 
cheap antl it should be effective, may be realised if socialism should also 
mean that we would not have lawyers as middlemen between those who 
‘dispense justice and those who are in need of the same. I beg toe 
pardoned for putting things so strongly and so bluntly, but I felt that I 
should not hesitate to say what has been in my mind when I stand be- 
fore an assemblage so distinguished and on an occasion so significant as 
this. 

Once more I offer my greetings to all assembled on this great Day 
when we close a hundred years of good work according to our own lights, 
and step into another century with the hope that great Judges will ever 
adorn. the Bench and great lawyers will continue to come to plead their 
cases before them. May true justice ever radiate from these noble halls, 
and may those who are stricken and sorrow-laden, and those who feel 
that they have been wronged in any way by Government, society, or 
“neighbours, ever come here without any hesitation or fear, fully assured 
. that their’ grievances will be redressed, and every solace and comfort 
will be afforded unto them to the glory and greatness of God and the 
dignity and well-being of man. 

faa mE AST: a, we: TAHT | 

HITET: afere agir, Mead weet a i ; 
aredt maa ged gpi dada a: 

Fea pA TAT TA aT scant n 


This was followed by the speech of the Attorney General of India. 
Mr. M.C. Setalvad, Attorney General of India, said: 


Mr. Chief Justice, distinguished guests and visitors and Brothers of 
the Profession of the law, 

I deem it a great privilege to have the opportunity of joining on be- 
half of the Bar in requesting the Chief Justice of India to inaugurate 
tke Centenary Celebrations. 

It is but appropriate that the inauguration should take place at the 
hands of the judicial head of the whole country. We recall, with pride, 
that our Constitution, unlike the Constitutions of many Commonwealth 
and other countries, has placed the Chief Justice of India in a position 
to guide the judicial administration of the whole land. Though our Con- 
stitution empowers the Union Government to establish its own Courts, 
the Union has not chosen to adopt the system of dual Courts as in the 
United States of. America.’ We have a unified system of Courts dealing 
with civil and criminal matters pertaining to the States or the Union 
aand.an: integrated judiciary. The dominant purpose of our Constitution- 


o o 


j ? 
66 . THE BOMBAY LAW REPORTER. [YOL. LXIV. 
a 


makers was, it would seem, to enact provisions which would emphasise 
and promoté,the unity of the country; nothing could do so in a gréater 
degree than ln integrated judicial system for the entire Indian Federa- 
. tion. Whether he be the citizen of the extreme South or the inaccessible 
North or the remote East, all are under the sway of an administration 
wf justice which has at the head in each Stafe the State High Court or the 
corresponding Court in the Union territory and at the apex, the Supreme 
Court of India. We know how the Chief Justice of India has a voice 
in the appointment of the judiciary in the highest Courts of the States. 
Tn a considerable measure, therefore, there rests on him the responsibility 
for the selection of the highest judiciary in the land. The exercise of 
this important role necessarily involves a duty on hi§ part to constantly 
keep himself informed of the working of thg judiciary in the State High 
Courts and of the functioning of the Bars in the States. In order that 
he may effectively discharge his important function of sharing in the 
selection of proper judicial personnel he has naturally to keep in touch 
with the Bars of the High Courts in the States. -Thus, there seems to 
have arisen a convention that the Chief Justice of India should, by per- 
sonal visits and otherwise, have contacts with the functioning of the 
higher judicial tribunals in the States. The practice was initiated, I be- 
lieve, by Chief Justice Kania, the first Chief Justice after the Constitu- 
tion came into force, who, we are proud to-claim, belonged to the Bar 
and the Bench in Bombay. Succeeding Chief Justices have continued thé 
practice and, if I may say so, the present Chief Justice of India has streng- 
thened and enlarged that convention. 

It is no easy task for the head of the judiciary in India to perform 
the functions, I have mentioned, without affecting the status and the dig- 
nity of the High Courts. It needs to be rementbered that we are cer- 
tainly in form and in a great many matters in substance a federated State 
having State autonomous units. The highest Courts of the States have 
therefore to command the respect of the citizens of the State and no 
action which detract from their importance and dignity and the con- 
fidence they inspire, would be consonant with the constitutional pro- 
priety. It is a matter of gratification that the successive heads of the 
judiciary in India have, on the whole, performed this delicate task with 
care and discrimination maintaining a just balance between keeping 
themselves in touch and seeking information on the one hand and exer- 
cising supervisory functions on the other. We are happy that the initia- 
tion of the celebrations which are to mark the completion of a hundred 
‘years of judicial administration by the highest Court of this State should 
take place at the hands of the head of a unique and unified judicial system 
such as we have in Inia. 

The city of Bombay has played a singular part in the administration 
of justice in what was till 1947 British-India. Soon after the cession of 
the island of Bombay by the Portuguese to the English and its lease to 
the East India Company there was established in 1672 a Court of Judica- 
ture in this island-which was inaugurated with pomp and ceremony, in- 
cluding a ceremonial procession from the Fort through the Bazaar tó the 
then Guild Hall. Presiding at the ceremony the then British Governor 
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enunciated memorable principles which set the pattetn for the admjnis- 
-tration of justice not only in this newly acquired island;ybut in the other 
parts of-the country. Said he “the inhabitants of this island consist of 
several nations ang religions, to wit—English, Portuguese and other 
Christians, Moores and J entus, but you, when you sit in this seat of 
justice and judgment, must look upon them with one single eye.*.. 
without distinction of nation or religion for....they have all an equal 
title and right to justice and you must do them all justice, even the 
meanest person of the island and.in. particular the poor, the orphan, the 
widow and the stranger...:and this not only one against the other but 
eyen against myself and those who are in office under me nay against tbe . 
Hon’ble themselves.... for this is your duty and therein will you be 
justified and in so doing God will be with you to strengthen you.” Those 
noble words epitomise the fundamentals which ‘by and large guided the 
administration of justice throughout the period of British rule, not only 
in this island or in the Presidency of Bombay, but all over the land. In- 
dependent India has endeavoured to follow the same path since the advent 
of freedom. Kt is, I venture to say, the pursuit of these principles which 
has earned for this great institution, the High Court of Bombay, the con- 
fidence and respect of the citizens of the State. . 

I have been a witness only to the latter half of this saga of a great tra- 
dition which completes its hundred years in 1962.. It may be that all of 
us are, apt to be devotees of the past. But I feel that the first fifty years 
of the existence of this High Court were momentous and went a long 
way in laying-a.landmark of the glorious. way of achievement. The tri- 
bunal which came into existence under the Charter of 1861 took to itself 


‘the powers and jurisdiction and inherited the traditions established over 


a hundred and fifty*years, by the Mayor’s Court, the Recorder’s ‘Court, 
the Sadar Adalats and the Supreme Court; and it enlarged and built upon 
those tradjtions. Great. names figure in the judicial history of those 
memorable years. -On the Judges’ rolls one reads the distinguished names 


of Westropp and West, Telang and Ranade and that of the first permanent 


Indian Judge, Justice Nanabhai Haridas. The Bar of the two sides of the 
Court was led by-great-personalities:‘such as Anstey and Inverarity, Bad-° 
ruddin and Pherozesha, Kirtikar and Chaubal.. During that half century 
the Court endeavoured boldly to harmonise-the doctrines of Hindu law 
with the changing needs of Hindu society and grappled with vexed ques- 
tions of property law. ‘The erudite judgments of that period bear elo- 
quent testimony to those. years of destiny. ` i 

In the half century whioh followed, the Court entered into, what one 
may call, its modern phase. That was a-hectje period marked by two 
world wars. ' The Court had to-take ‘the strains and stresses arising out 
of the commercial litigation which followed the conclusion of the first 
world war and from various other causes. The half century was to- 
wards its close marked by the historic events of the country’s success in 
its struggle for independence and its adoption of a Constitution ensuring 
justice, liberty and equality in a Democratic Republican State for all. 
These. fifty ‘years have’ brought to the Court fresh problems arising out of 
the new jurisdictions created by the Constifution, the merger of the new 
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terzitories into, the’State and the re-organization of the State. The Court 
dealt with thes manifold novel situations with great success under the 
guidance of the distinguished Chief Justice who took charge of it soon 
after independence. 

It cannot be gainsaid that the law laid amas in the numerous de- 
cisions of the Court, the eminence of the Judges who from time to time 
have adorned the Bench and the distinguished advocates who have over 
the years pleaded at the Bar of this Court have inspired respect and 
admiration throughout the country. Some one speaking in New Delhi 
the other day observed on the healthy rivalry between three High Courts 
of Galcutta, Madras and Bombay during the hundred years of their exist- 
ence. But said he “it must be admitted that Bombay has definitely 
beaten the other High Courts in the race”. She Bench and the Bar in 


‘Bombay have won many a laurel and to Bombay belongs the distinction 


of having provided the first Chief Justice of India under the Constitution. 

The completion of a record of useful and distinguished service for 
a þundred years is undoubtedly an occasion for celebration and jubila- 
tion. Is it not also an occasion for taking stock of ourselves, and of seeing 
what we are today, so that in the coming years we may be able to give 
as good.an account of ourselves as in the past? Here, one perceives de- 
finite indications which cause anxiety and even alarm. There has been 
unmistakable evidence of the decline in the standards of efficiency and 
correct behaviour at the Bar. That necessarily postulates a correspend- 
ing decline on the Bench; for, the Bench and the Bar are the wings of 
the same profession, the profession of the law. The Law Commission 
has in its report pointed out the decline in the standards of appointments 
to the High Courts and the part played by the Executive i in lowering the 
standards of efficiency and integrity of the judiciary. The situation has 
certainly not improved since the Commission made its report in 1958. 
We have heard of dissensions in some High Courts. Appojntments to 
the judiciary based on political or communal considerations still hold the 
field. Patronage in the matter of these appointments is being exercised 
at high levels, The Executive already dominant is bound, as our wel- 
fare activities grow, to be still more powerful. Should not then the Bar 
und tHe Judiciary stand firm against these practices instead of succumb- 
ing to them and themselves becoming tools of the exercise of power by 
the Executive? : 

We are pledged to build a secular and a democratic State. The paths 
which we aye pursuing in matters relating to the administration of justice 
are such as are bound in course of time to undermine real democracy. 
Democracy can thrive oply under a pure and efficient administration of 
laws which alone can help maintain the rule of law. The picture all 
around us of nations being ruled by autocratic Governments carries a 
great lesson for us. Unless we eliminate these corrupt influences which 
are threatening the proper functioning of the administration of justice, 
we shall not be able to travel for long on our appointed path of the 
freedom of a democratic State. 

May I conclude by welcoming you, Sir, again, on behalf of the Bar 
and invite you on its behalf tb inaugurate these celebrations. 
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e The Hon’ble the Chief Justice of India then delivered his inaugyral 


o 


address. -9 


The Hon’ble Mr. B. P. Sinha, Chief Justice of India, said: 

We are all happy to meet on this historic occasion when we are going 
to celebrate the hundred years of the functioning of the Bombay High 
Courtes such. It was ushered into existence as a result of the High Courts 
Act of 1861, along with the High Courts of Calcutta and Madras. Thus, 
during the current year, the three most ancient High Courts of Bombay, 
Calcutta and Madras will be celebrating their centenary. It is in the 
fitness of thingsethat on a special occasion like this, besides the Judges 
and members of*the Bar of this High Court, the Chief Justice of Mdta 
along with the Chief J ustices of most of the High Courts in India, as also 
the Attorney-General of India and the Solicitor-General, should be asso- 
ciated with these celebrations. 

On a historic occasion like this, it would not be out of place to make 
a reference to tha fact that though the High Court as such has been 
functioning so vigorously and efficiently during the last 100 years, it rdots 
go far deep into the dim past. It is a matter of history that the earliest 
source of judicial power emanating from the Crown of England goes 
back to the reign of James I. However, the first authority for the intro- 
duction of British law in India was granted by Charles II, by the Char- 
ter of 1661. In 1669, the East India Company was empowered to make 
laws and constitutions for the good government of the Island of Bombay. 
In 1670 Justices were appointed for the trial of minor disputes and offen- 
ĉes, while the Deputy Governor and Council were invested with the 
power to try more serious cases. The amended Charter granted by 
Charles II to the Ea$t India Company in 1683 empowered the Governor 
and Council to establish Courts of Judicature. Further in 1726, King 
George I empowered, by Royal Charter, the East India Company to esta- 
blish at Bimbay a Court superseding the existing Court. This Court, 
called the Mayor’s Court, was to consist of a Mayor and nine Aldermen, 
and was to be a Court of Record with powers to try, hear and determine 
all civil suits, actions and pleas between party and party. From thiso 
Court appeals lay to the Governor and Council, and ultimately to the 
King in Council, in causes of high valuation prescribed. King George 
II granted a fresh Charter in 1753 re-establishing the Mayor’s Court at 
the three Presidency cities of Bombay, Calcutta and Madras. The powers 
of the Mayor’s Court were also limited in jurisdiction in respect of suits of 
prescribed nature. Courts of Requests were also established in the Pre- 
sidency towns for the determination of civil suits involving smaller pecu- 
niary jurisdiction. Thus, at this period of time, the Presidency towns 
had the Mayor’s Courts and Courts of Requests for the administration 
of civil justice; and criminal justice.was administered by Justices in 
Petty and Quarter Sessions. The Mayor’s Court was superseded by the 
Recorder’s Court established in the reign of George III, in 1798. The 
Recorder’s Court consisted of the Mayor, three Aldermen and a Recorder, 
who wds to be appointed by His Majesty. From the decision of the Re- 
corder’s Court, an: appeal lay to the King in-Council. The Recorder’s 
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Court yielded plade to the Supreme Court of Judicature, which was 
established in 4824 in the reign of. George IV. The Supreme Court 
was to consist of a Chief Justice and two other Judges, being barristers 
of England or Ireland, of not less than five years’ standing. The local 
jurisdiction of the Supreme Court was confined to the Island of Bombay, 
with full power and authority to exercise all Civil, criminal, equity, 
Admiralty and Ecclesiastical Jurisdiction. For the administration of 
justice in the mofussil, outside the Island of Bombay, the Governor- 
‘General in Council authorised the Bombay Government to constitute 
‘Courts of Civil and Criminal Judicature, towards the gnd of the 18th 
.century. Thus came into existence the Sudder Dewanny Adawlut 
(Court of Supreme Civil Jurisdiction) for the administration of civil 
justice, and the Sudder Foujdary Adawlut as tRe Court of Supreme Cri- 
minal Jurisdiction. These Courts functioned as Courts of Appeal and 
of Revision, with power of superintendence over the administration of 
‘civil and criminal justice respectively. Thus, the Supreme Courts—the 
Sudder Dewanny Adawlut and the Sudder Foujdary Adawlut—con- 
tinued to function until they were amalgamated into the High Court of 
Judicature at Bombay, under the High Courts Act (24 and 25 Vict. c. 104). 
It was by this process of evolution that the Courts which began in the 
17th century with small jurisdictions developed into this High Court 
‘with original and appellate jurisdiction, the former confined to the origi- 
nal local limits of the Supreme Court and the latter comprising the whéle 
Presidency. By this statute, the Queen was empowered to establish, by 
Letters Patent, the High Courts at the Presidency towns. The High» 
Court was to consist of a Chief Justice and as many Judges, not exceed- 
ing fifteen, as Her Majesty might think fit to appomt. Of the Judges, 
not less than one-third were to be Barristers, and not less than one- 
third were to be members of the Covenanted Civil Service. It was in 
1879 that the High Court came to occupy its present majestid building. 
‘The history of the High Court in its barest outline, as set out above, illus- 
trates the truth of the great saying that all great institutions had small 
beginnings. 

During the last about four centuries, the Courts in England have 
been the battle ground for fighting out the civil liberties and personal 
freedoms of people in Great Britain. In India, since the advent of the 
East India Company in the 17th century, during the last about 200 years, 
the same struggle between the Judiciary and the Executive had gone on 
more or less on parallel lines as in England. I am indebted to the auto- 
biographical record published as “Recollections and Reflections” of the 
late Sir Chimanlal H. Setalvad, one of the greatest advocates that your 
High Court has produced, for the following instances of the struggles I 
have just allyded to between the Judiciary and the Executive, to esta- 
blish some landmarks in constitutional history. 


The first instance relates to the regime of the then Supreme Court, . 
which was presided over by Sir Edward West as Chief Justice, and Sir 
Peter Grant and Chambers, aş Judges. The Court had issued writs of 
habeas corpus for the production of two persons kept in custody respec-: 
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tively in Poona and in Thana- Jail. The -Governor and Members ¢f 
Council thereupon sent a letter to the-Court that it shouldgnot take any 
‘further action in the matter. The Court ordered the Clerk of the Crown 
to send the reply to the’ Government: that no notice could be taken of 
their letfer “as it was most wnconstitutional for Government to approach 
the Court not by petition or by motion by themselves or by Counsel irt 
open Court, that being the only way in which:for the wisest purposes 
the law permits Judges to be addressed”. The Court rightly strongly 
criticised the attempt of Government.to induce the Judges for reasons 
of state policy to refrain from administering justice according to what 
they deemed to be the law,.and consequently -the Court reissued thosee . 
writs. As the Executive refused to obey the-writs of the Supreme Court, 
the only surviving Judge, Sir Peter Grant, declared on April 1, 1829, 
that the Court shall not function in all-respects and would’ remain closed 
until it received an assurance that its authority would be accepted. The 
Privy Council ultimately. decided that: the persons in respect of whom 
the writs of habeas corpus had been issued by. the Supreme Court were, 
at the relevant dates, residing-at Poona and at Thana, and that, there- 
fore, the Supreme Court had no jurisdiction to issue- those writs. Even 
though ultimately it was found that the. order of the Supreme Court 
‘was wrong’ on merits, the Court had succeeded in establishing the prin- 
“ciple that the Executive were not entitled to sit in judgment on the vali- 

» dit of the Orders of the Court (1 Knapps Report, Privy Council, page 
1-12; English Reports 222). 

s The second remarkable case about which: we find reference was that 
of Queen. v.- Kashinath Dinkar in 1871. (8 Bombay High Court Reports, 
Criminal Cases 126).° It- was decided by. a-full bench consisting of 
Chief Justice Westropp and Melville, Green, Lloyd and Campbell, 
Justices. The matter came before the High Court in its revisional juris- 
diction. Thé conviction of the petitioners-had- been questioned on the 
ground ‘that their sentence: was ‘based: ọna- confession alleged to have 
been made -by -them which had really: been extorted by cruel and revolt- 
ing. practices with the approval of the trying Magistrate, one Mr. Prit- , 
chard. It- was also contended before: the High Court that the learned 
Sessions Judge had refused to take any`-notice of the allegations and the 
circumstances in. connection with the confession. A Division Bench of 
the High Court directed that the circumstances under which the confes- 
sions were made should be investigated by the Sessions Judge and re- 
ported to the Court. At the enquiry that -followed, the said Mr. Prit- 
chard was appointed by the District Magistrate to appear as the Public 
Prosecutor, curiously .enough -at the suggestion “of the Sessions Judge. 
While the enquiry was, still -proceeding and witnesses on behalf of the 
Crown had: still to þe „examined, the Sessions Judge, on an application 
of Mr. Pritchard, gave sanctior for the prosecution for perjury of two of 
the accused persons and one.of the witnesses, who had been examined in 
support of the allegations in favour of the accused: The Sessions Judge 
adjourned the enquiry directed by the High. Court in order to facilitate 
the -prosecution of that witness-and; to allow. Mr: Pritchard to attend to 
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it., For the purpôses of the enquiry before the Judge, Mr. Pritchard àp- 
plied for sumngonses to call as witnesses Mr. Anstey and Mr. Shantaram 
Narayan who had appeared for the accused before the High Court and 
the summonses required them to produce the instr&ctions given to them 
by their clients. The Full Bench, which ultimately heard the matter, 
passed very scathing remarks against the Sessions Judge and eagainst 
Mr. Pritchard and the extraordinary procedure adopted at the enquiry 
at which Mr. Pritchard, the Magistrate, had figured as the public prose- 
cutor appointed by the District Magistrate, at the instance of the Sessions 
Judge. The Full Bench also very properly called the attention of all 
coycerned to the unusual features of the trial and the enquiry proceed- 
ings and the issue of summonses to get discovery of the instructions given 
to counsel by their clients, which, the Courf rightly pointed out, could 
not be disclosed without the consent of the clients. That case fully illus- 
trates the evils of the combination of judicial and executive functions. 

The third remarkable case was that reported in Damodar Gordhan v. 
Deoram Kanji, (1876 I.L.R. 1 Bom. 367). In that case, the High Court 
declared ultra vires the action of the Government of India in ceding a 
part of British India to an Indian State, without the authority of Parlia- 
ment. The Government appealed to the Privy Council against the deci- 
sion of the High Court. The Privy Council held that the jurisdiction of 
the Court at Bombay could not be taken away or altered except by a > 
parliamentary legislation. As a sequel, a Parliamentary statute had to 
be enacted to legalise the cession. 

These examples of the sturdy independence of the Judiciary in up- 
holding the rights of the subject and of protecting his liberties are telling 
illustrations not only of fearless administration of justice by the High 
Court but also of the fearless advocacy of counsel at the Bar. The 
annals of this Court are full of illustrious figures at the Bar who have, 
by their diligence and fearless advocacy, maintained the high traditions 
of the Bar and helped the Judiciary in discharging its onerous duties to 
the glory of the Judiciary and to the satisfaction of all concerned. It 
will be invidious to mention some of them, and most of you present here 
know more than I do. Those leading figures exemplify how a fearless, 
learned and independent Bar is essential for maintaining an efficient and 
independent judiciary. The publication, referred to above, by one of 
those luminaries at the Bar contains references to those eminent Judges 
and leading lights of the Bar, who have contributed to the making of 
this great High Court. Their examples are beacon lights for the benefit 
of the succeeding generations of Judges and lawyers. 


Your High Court has made a most significant contribution to the 
Judiciary and to the Bar, at the highest level. One of your Judges, Sir 
Harilal Kania, was the first Chief Justice of independent India, and the 
first Chief Justice of India under the Constitution. The Honourable 
Mr. Justice Bhagwati was another distinguished Judge of your Court, 
who adorned the Bench of the Supreme Court of India, during the’most 
formative period of its foundation and growth. Three of the members 
of your Court are functioning as my valued colleagues. The two leaders. 
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of your Bar, Shri Motilal Setalvad and Shri C. K. Daphtary, have been 
functioning, as you all know, as the Attorney-General of India and the 
Solicitor-General of India, respectively, with great distinction, and have 
now been occupyinge the foremost positions at the Bar of India, as a 
whole. Let us hope that the Bombay High Court will continue to make 
its distinctive contribution to the: Judiciary and the Bar of the country. 
The Bombay High Court has acquired a great name as the repository of 
justice in the State of Maharashtra. But I may be permitted to men- 
tion that, if there is a move to change the name of the High Court after 
the name of the State for which it functions, it will not be, in my humble 
opinion, a move in the right direction. The Bombay High Court hae 
accumulated, during the hundred years of its existence, as also during the 
time of its predecessors, nBble traditions and the highest reputation as 
the bulwark of the rights and liberties of the people. Its Bench and Bar 
have been highly esteemed as the upholders of the highest traditions of 
the Bench and the Bar. It should continue to add greater lustre to its 
time honoured name. 8 

We are rightly proud of our Constitution, which has, in Part ITI, 
enshrined the fundamental rights of person and property, and has made 
the enforcement of those rights the fundamental duty of the Supreme 
Court under art. 32, and of the High Courts under art. 226. As 
you all know, for the first time the High Courts in India have been em- 
powtred fo issue appropriate writs or orders throughout their territorial 
jurisdiction, for the enforcement of those fundamental rights and for 
other purposes. Hence, what has now been clearly and emphatically 
provided by our Constitution as one of the fundamental duties of the 
Courts, was being actually performed by your High Court and its pre- 
decessors, though within the territorial limits of its original juris- 
diction. Everyone has, therefore, the right to be proud of such a Court. 
This Court fhas not only existed but functioned effectively for about a 
hundred years as the final arbiter in most cases of disputes and differences 
between citizens and citizens, as also between the State and the citizens. 
Let us hope that this Court will continue to discharge its onerous duties 
in the fear of God and without the fear of man, for all times to come, and 
thus when future generations of Judges and lawyers and others will 
assemble to celebrate the recurring centenaries of the Court, they will 
have ample reasons to be ever so proud of the Judiciary as the bulwark 
of democracy and as the protector of the rights and liberties of all that 
knock at the doors of this great Temple of Justice. 


Mr. H. M. Seervai, Advocate-General, in praposing a vote of thanks 
said : 

Your Excellency the Governor of Maharashtra, My Lord the Chief 
Justice of India, My Lord the Chief Justice of Bombay, Mentbers of the 
Bench and the Bar, ladies and gentlemen, 

Before rendering special thanks I would like to thank you all for 
honotrring this occasion by your presence. 

I would like to thank our Governor for coming here on what is al- 
most the eve of his departure from this State. I rejoice to think that 
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he has been able fo take part in these celebrations for no Governor has 
endeared himseff so much to the inhabitants of this great State. A man 
of deep religious nature, he has radiated kindliness and charm wherever 
he has gone so that it can be said of him that he has*walked with crowds 
and kept his virtue and talked with kings and yet not lost the common 
touch. I welcome the candour of his speech when conformity is so 
fashionable to-day, even though his speech would involve the elimina- 
tion of the Advocate-General and all his tribe. I do not suppose he ex- 
pects me to agree with him, but I am glad that he has exercised the 
right of free speech which is guaranteed by our Constitytion. 

a “I would like to thank My Lord the Chief Justica of India for inau- 
‘gurating these celebrations. He is no stranger to Bombay for he has 
been with us before. No man in the judiciar} carries a heavier burden 
than the Chief Justice of India, for on his bearing and foresight depends 
the respect commanded by the Supreme Court and the High Courts of 
India. In the discharge of that august task he knows that Bombay will 
not fail him. 

I would like to thank the Chief Justices of the sister High Courts 
who have honoured this occasion with their presence. In the fine words 
of Sir Maurice Gwyer it is not without significance that in the happy 
tradition of our profession all Judges are brethren to one another, and 
the presence of these distinguished Chief Justices is an unmistakable 
token that the happy tradition abides with us. * $ 

Our thanks are due to My Lord the Chief Justice of Bombay on whom 
the brunt of these celebrations has fallen. He has laboured night and 
day to make these celebrations worthy of the occasion and I think he 
can look with satisfaction on the results he has achieved. 

I would like to thank the Attorney General for coming to us and 
giving us his thoughtful address. He belongs to us in a manner in which 
he belongs to no other State. He has rendered great seryice to ‘the 
administration of law and justice, the greatest of these being his work 
as President of the Law Commission. The report of that Commission 
. gave effect to the great motto of our country: “Satyameva Jayate”: 
“Truth Prevails.’ He was resolved to see that in that report truth should 
prevail. 

There are two names which I cannot pass over on this occasion 
though they have not spoken to us to-day: Sir Jamshedji Kanga and 
our former Chief Justice, Mr. Chagla. Sir Jamshedji Kanga has been 
described as’ the doyen of the Bar; he is that, but in the words which he 
applied to Mr. Inverarity he is himself “A lawyer of sure and enormous 
knowledge on whose miad as on a photographie plate facts fall in their 
true legal relations.” He is a tower of strength to the Bench and the 
Bar. In all our difficulties we have always turned to him and have never 
turned in vain. As regards Mr. Chagla, to a man of my generation no 

gathering of the Bench and the Bar is complete without his presence. 
The keen interest he continues to take in the Court over which he DES 
sided with such distinction is a source of comfort to us. 

Our thanks are due to the great men, lawyers, judges and officers 
of the Court: who have made the Bombay High Court the embodiment of 
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justite. My Lords the Chief Justice of India and the Chjef Justice of 
Bombay have looked into the future, and have asked the question: what 
will people say of us in the year 2062? It is not given to us to look into 
the future; but we hav@ been told that: 
“where the safe ways end, 
*known and unknown divide, 
God’s great uncharted passes upward tend, 
and the spirit of man undaunted is undenied.” 


If Judges and lawyers show the undaunted courage for which the 
Bombay High Court, has been so famous in the past, if Judges not, only 
stand up against the’ executive but against the passing fashions of the day, ° 
if they refuse to be bludgeoned into sacrificing the real necessities of the 
times by the felt necessities of times, then we may be confident that in 
the year 2062 they will say that we, and those who came after us, and 
done worthily and well. 


Once again I thank you all for the honour you have done us by your, 
presence. 


The proceedings ended with “Jana Gana Mana” sung by Mr. V. R. 
Talashikar, 


° On Saturday. April lath the Chief Justice invited to dinner 
at thé Taj’Mahal Hotel the Governors of Maharashtra, Punjab 
and Madhya Pradesh, the Chief Justice of the Supreme Court, 
Chief Justices of High Courts of different States in India, Judges 
of the Bombay High Court, members of the Diplomatic and 
Consular Corps, and beading members of the Bar. 


On Sunday April 15th a large and distinguished gathering was 
present at the garden party given by the High Court Centenary 
Celebrations Committee on the lawns of the High Court in Bombay. 
Mr. Sri Prakasa, the Governor of Bombay, Chief Justice of India, 
Mr. B. P. Sinha, the Governor of the Punjab, Mr. N. V. Gadgil, 
Chief Justices of High Courts of different States, Judges of ‘the 
Bombay High Court, “Ministers of the State of Maharashtra, Cardinal 
Gracias, members of the legal profession, and proniinent citizens 
attended the function. 

A cultural programme, consisting of songs and drama, twas held 
at night at Oval Maidan, opposite the High Court Building. 

a 


On Monday April 16th the whole staff of the Bombay High Court 
was entertained at a garden party in the evening on the lawns of 
the High Court building. Hon. Dr. P. Subbaroyan, fhe new 
Governor of Maharashtra, Chief Justice of India, Chief Justices 
of different States, and Judges of the Bombay High Court graced 
the ‘octasion. There was also an Art: Exhibition of Paintings, 
Drawings and Photographs, by members-of the staff. 
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è ae GLEANINGS. 


Damages For Loss or EARNINGS 

ATTENTION was recently drawn in The Law Times (Vol. 281 p. 327) to the 
different conclusions reached by two High Cowrt judges on the prpblem of 
‘whether or not damages can be recovered in respect of earnings which would 
have accrued during the period of the plaintiff’s life of which he had been de- 
prived as a result of the defendant’s negligence. 

It was on this point that there appeared to be room for two Views until 
Oliver v. Ashman was decided by the Court of Appeal [(1961) 3 All E.R. 323]. 

In Harris v. Bright’s Asphalt Contractors, Limited [ (1958) 1 All E. R. 395] 

» «Sade, J., held that he could not give damages for loss of earnings in respect 
of a period during which the plaintiff would not be alive to earn them, because 
there was nothing on which to base such an assessment. In Pope v. D. Murphy 
and Son, Limited [(1960) 2 All E. R. 873] Streatfeild, J., held that the plain- 
tiff was entitled to compensation for what he had lost and therefore that the 
period to be considered for assessing damages for loss of earnings included the 
period during which, apart from the accident, the plaintiff might reasonably 
dave expected to work. 

Oliver was decided at first instance by Lord Parker, C.J., who concluded his 
judgment by remarking that he had followed the decision of Streatfeild, J., in 
Pope’s case ‘‘and in making this assessment have ignored the undoubted fact 
that in this case the expectation of life has been reduced” [(1960) 3 All E. R. 
677, 680]. The circumstances in Oliver were particularly tragic. The infant 
plaintiff was involved, at the age of 20 months, in a road accident for which th 
defendants admitted liability. He had been thrown against the dashboard of 
his father’s car and suffered such injuries to his brain that he had become men-. 
tally defective and unable to talk or understand what was said to him. The 
medical evidence indicated that if he did suffer any pain it was momentary, 
and that, though education of a very limited character might be possible, for 
the rest of his life he would require constant care and attention. He would pro- 
bably require a nanny for the next three or four years, and possibly thereafter 
might be able to live in a private institution such as a Rudolf Steiner school 
for a short while, but the ultimate probability was that he would have to go in- 
to a state institution for mental defectives. He would never be aple to earn his 
own living, and his expectation of life was considerably less than normal. 

The Lord Chief Justice assessed the damages of the infant plaintiff in this 
case at £11,000. From this judgment the infant plaintiff appealed on the 

* grounds that, on the facts proved, the amount awarded was unreasonably low. 
The defendants cross-appealed, asking for a variation by reducing the sum 
awarded, on the grounds that it was unreasonably high and that the learned 
Lord Chief Justice had misdirected himself by failing to take sufficient account 
of the fact that the infant plaintiff was in a position where he could not use 
or require much money. The Court of Appeal (Holroyd Pearce, Willmer and 
Pearson, L, JJ.) held that, in the special circumstances of this case, the award 
of £11,000 was not one with which the Court of Appeal would interfere. 

The judgment of the Court of Appeal is of particular interest because it re- 
solves quite definitely thg apparent choice available as indicated in the decisions 
reached by Slade, J., and Streatfeild, J., in the cases mentioned above. In the 
course of his judgment, Holroyd Pearce, L.J., referred to the concluding re- 
mark of Lord Parker, C.J., in the court below, and went on to mention the 
different courses taken by Slade, J., and Streatfeild, J.: ‘‘Both judges answered 
differently a question to which there is no wholly satisfactory solution. Hach 
view can produce in certain cireumstances commonsense results and each can 
produce apparent injustices. That of Streatfeild, J., would seem, perhaps, more 
apt for the case of the living plaintiff, that of Slade, J., for an action by exe- 
eutors.’’ His lordship then observed that the line adopted by Streatfeild, J., 
accorded with earlier authorities and he proceeded to refer briefly to those cases, 
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going on to indicate the effect, in this respect, of the Law efdrm (Miscella- 
neous Provisions) Act, 1984: ‘‘With the passing [of that ct]e the deceased 
himself, through his executors, could for the first time claim what he had lost.”’ 
The Fatal Accidents Act of 1846 had given a deceased man’s dependants a right 
to compensation for the Joss'of benefits they would have received from his earn- 
ing power. Holroyd Pearce, L.J., pointed out’ that such benefits were not the 
lost earnings but were produced from the surplus of such earnings. Therefore 
following the 1934 Act, “it was far from clear what in terms of money the 
deceased himself had lost.... If part [of that loss] was his lost wages.... then 
there would be an overlap between claims by the estate and claims by the 
dependants.” The danger was therefore real that, in certain circumstances, 
there might be a double claim in this respect. - 

The learned lord fustice next turned to the House of Lords decision in Rose 
v. Ford [(1937) 3 All E. R. 359]. That case, and in particular the opinions efe aœ 
Lord Russell and Lord Wright, as his lordship remarked, ‘‘leave no room for 
distinguishing between a claim*brought by a living plaintiff and a claim brought 
on behalf of a dead plaintiff in respect of the loss of earnings during the years 
of which he has been deprived:’’ It was thus impossible for the difference be- 
tween the decisions of Slade, J., and Streatfeild, J:, to stand on this ground, 
and there further remained after Rose’s case the difficulty of assessing the value 
of the lost expectation of life. This difficulty was settled definitively by the 
House of Lords in Benham v. Gambling [(1941) 1 All E. R. 7). Holroyd Pearce, 
L.J., quoted from the judgment of Lord Simon, L.C., with which the other 
members of the House concurred. Lord Simon said that the question was one 
of fixing a reasonable figure for the ‘loss of a measure of prospective happiness, 
and to do this the court had to be satisfied that the deceased person’s circum- 
stances were likely to have led to a positive measure of happiness. He went on 
to say: ‘‘Ne regard must be had to financial losses or gains during the period 

“of which the victim has been deprived. The damages are in respect of loss of 
life, not of future pecuniary prospects,’’ and concluded by expressing the hope 
that the views of the House in that case would ‘‘help to set a lower standard 
of measurement than has hitherto prevailed for what is in fact incapable of 
being measured in coineof the realm with any approach to real accuracy.’’ 
Holroyd Pearce, L.J., considered the terms of Lord Simon’s remarks to be 
conclusive, as a matter of principle, and not to be limited to the particular 
eimeumstances of Benham. Willmer and Pearson,'L.JJ., did not dissent from 
this view. A 

As has been said, the Court of Appeal in Oliwer came to the conclusion that 
the award of the Lord Chief Justice should not be interfered with because, in 
the first place; although he had erred in taking into account the loss of earnings 
during the period for which loss of expectation of life was lost, that factor ° 
must have been small having regard to the remoteness of the period. Secondly, 
Holroyd Pearce and Willmer, L.JJ:; held that there was no certainty that the 
infant would not both need and spend the damages awarded. Finally, Pearson, 
L.J., held that the extent of the infant’s financial need arising from the acci- 
dent was a relevant matter which could properly be taken into consideration in 
assessing damages. The decision of Lord Parker was thus affirmed,:for reasons 
which were partly different. 

It is respectfully submitted, that the second and third findings of the Court 
of Appeal, as set out above, depended on the partic&lar circumstances of the 
case before the court, which was recognised to be- unique. Its first finding, how- 
ever, is of far wider significance, because it overrules the decision of Streatfeild, 
J., in Pope. The judgment of Holroyd Pearce, L.J., deals particularly with this 
important matter of principle, and rests on the authority of the House of Lords 
in the cases mentioned above. As Holroyd.Pearce, L.J., observed, the reasoning 
of Streatfeild, J., and the result of it, is at first sight particularly apt where 
the: plaintiff is yet alive. but, perhaps unfortunately, is untenable by reason of 
the opiniorfs in Rose. The gravamen of the House of Lords judgment in Benham, 
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that the amohnt awarded for loss of expectation of life should be moderate, at . 
first may seam harsh and to permit a defendant to take advantage of hi$ own. 
wrong. On th¢ other hand, the principle underlying the award of damages in 
eases like those under consideration is that they should be compensatory and 
not punitive. The truth in Lord -Simon’s closing observations, that loss of life 
is incapable of being measured accurately in terms of money, is inescapable. It 
therefore follows that to allow a wide area under this head of damages, which 
*could take account adequately of loss of earnings, would be to permét a capri- 
cious element to enter into the matter, with the resulting danger that damages 
which should be compensatory might ‘well become punitive.—L.7. 


ENFORCEMENT OF FOREIGN JUDGMENTS 


Apart from the cases in which statutes enable foreign jadgments to be made 
a girectly effective in this country, there are five conditions,eenumerated by Buck- 
* ley, L.J., in Emmanuel v. Symon ([1908] 1 K.B., at p. 309), i in which an English 
Court will enforce a foreign judgment. His enumeration was as follows: (i) 
where the defendant is a subject of the foreign country in which the judgment 
has been obtained; (ii) where he was resident:in the foreign country when the 
action began ; (iii) where the defendant in the character of plaintiff has selected 
the forum in ‘which he is afterwards sued; (iv) where he has voluntarily appear- 
cd, and (Y) where he has contracted—expressly, or by implication, it seems—-to 
“submit himself to the forum in which the judgment was obtained. Conditions 
(ii) to (v) appear to be covered by authority, but there is no actual decision 
supporting condition (i), and in the recent case of Blohn v. Desser ({1961] 3 
All E.R. 1) Diplock, J., doubted whether today. it: would be held that the juris- 
diction existed in a case coming within the first category. It may be noted, 
however, that the accuracy of the proposition has been affirmed obiter by Bankes, 
L.J., in Harris v. Taylor ({1915] 2 K.B., at p. 591), and by Atkins J., in Gavin 
Gibson & Co., Lid. v. Gibson ([1913] 3 K.B., at p. 388) who referred to dicta 
to the same effect in certain other cases, saying that they were ‘‘of such great 
weight that I should probably feel compelled to follow them’’. The same view 


‘is adopted by some text-book writers, but itis rejected by Dicey (Tth edn., at 


p. 1019), and Professor Cheshire, in the sixth edition of Private International 
Law, at p. 648, submits ‘‘with some confidence that nationality per se is not a 
reason which, on any principle recognised: by private international law, can 
justify the exercise of jurisdiction’’. With judicial opinion and the views of 
text-book writers being so divided, it would have been preferaMle, perhaps, if 
‘Mr. Justice Diplock had been able to. amplify. the passage in his judgment in 
Blohn v. Desser, quoted above. On balance it seems to us to be the better view, 
however, that jurisdiction on the sole basis of the nationality or citizenship of 
the defendant ean no longer be admitted. —L.J. 


REVIEWS. 


High Court at Bombay, 1862-1962. Published by Mr. S.J. Ranmroona, Pro- 
thonotary and Senior Master, Joint Secretary of the High Court Centenar hie 
Celebrations Committee, Bombay. Printed at the Government; Central Press. 
1962. Super Royal 8vo. Pages xi+169. Price Rs. 7.50. 

This beautiful and magnificent production covering 180 pages is a iaoei 
appropriate and a fitting memorial to the Centenary of the Bombay High Court. 
It begins with a historienl acantint of the origin and development of the Bombay 
High Court. This is followed by ten interesting and illuminating reminiscences 
by Sir Narayan Ganesh Chandavarkar, Sir Amberson Marten, Sir John Fisher 
Beaumont, Sir, Leonard Stone, Mr. M. C. Chagla, Mr. M. C. Setalvad, Sir Jam- 
shedji B. Kanga, Mr. K. M. “Munshi, Mr. D. J. Ferreira and Mr. J. R. Dhu- 
randhar. Thereafter the names of eminent Chief Justices and learned Judges 
.of the Bombay High Court for the last one hundred years have been given. 
There is a nice reproduction of the High Court’ building and 3 portraits of 
eminent) Chief Justices, Judges and distinguished members of the Bar. It is 
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a priceless production which every practitioner in this previnde will be proud. 

to” possess. 2 . 

Famous Judges, Lawyers and Cases of Bombay. By P. B.. VACHHA, M.A LL.B., 
-Advocate. Bompays N. M. Tripathi (Private) Ltd., Princess Street. 1962. 
Demi 8vo. Pages x+367. ; Price Rs. 12.50. 


Tus is a magnificent production tracing thè historical development ,of 
the High Court of Bombay. This judicial history of the High Court covers a 
span of 300 years from 1661, when Bombay became the first possession of the Bri- 
tish on the Indian soil, down to 1947 when the British left India. The historical 
growth of the High Court through various stages is vividly depicted. The 
general history of the origin of the High Court is narrated in graceful terms. 
The past events håve been presented in beautiful language exciting the admira- 
ration of the reader. The character and career of eminent Judges and advodutts 
are described in picturesque language. The narration of conflict between the 
Judiciary and the Executive’forms interesting reading. Various historical cases 
which excited public opinion to a great extent have been graphically described. 
The learned author has embellished the narrative by a number of anecdotes and 
literary allusions and quotations. Events and personalities have been discuss- 
ed with courage and vandour. All the events have been narrated in a beautiful 
style. We congratulate the learned author on the production of this sparklmg, 
illuminating and vivacious narrative of the historical development of the 
Bombay High Court. 


Lhe Maharashtra Co-operative Societies Act, 1960. By M. D. Viowans, M.A., 
LL.M., Professor, Co-operative Training College, Poona. Bompay: Co-opera- 
tors’ Book Depot, 5/32 Ahmed Sailor Building, Dadar. 1960. Demi 8vo. 
Pages lv +- 239 + 133. Price Rs. 16. 


e THis Act has come into force from January'26, 1962. It supersedes the 
Bombay Co-operative Societies Act of 1925. The first Co-operative law was 
passed in 1904. The co-operative movement in its real name has come into 
being since the establighnmént of self-Government in India. The State of Maha- 
rashtra is in the vanguard of the co-operative movement in this country. The 
present Act is passed to enable it to continue its first place in the progress of 
the movement. As the Land Ceilings Act has come into operation holders hold- 
ing land upto the ceiling limit will have to join Joint Farming Societies and 
this will usher in Maharashtra a socialistic pattern of society through co-opera- 
tion. This Act contains a new chapter dealing with the Land Development 
Banks. It deals primarily with the co-operative societies and their constitution, , 
activity and dissolution. It is only a step forward in the direction of the 
-progress of the co-operative movement.. Its underlying principles have been 
clearly explained in the commentary. The provisions of the Act have been 
-explained in clear language for the guidance of readers. The book is bound to 
be of great help to those who have to deal with this Act. 


Law Relating to Industrial Disputes. By V. G. Row, Barrister-at-Law, 
Advocate, Supreme Court and High Court, Madras. Mapras: Madras Book 
Agency, 337 Thambu Chetty Street. Second EdiNon. 1962. Demi 8vo. Pages 

f xev + 450 -+-xe. Price Rs. 17.50. 


ConsEQUENT on the industrial progress made by the country since the advent 
of freedom and the ideal of a socialistic pattern of society adopted by the 
country, the relations between the management of industrial concerns and the 
workmen have assumed great importance. This Act has been intended to make 
provision for the investigation and settlement of ‘industrial disputes. A large 
volume of case law has grown around the provisions of this Act. The provi- 
sions of the Act have been clearly explained jm the commentary and the case 
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law has been phought down to date. The first part of the book deals with the 
case law decidéd by the Supreme Court and High Courts. The second Part 
deals with the case law as decided by the Labour Appellate Tribunal and In- 
dustrial Tribunals. The learned author has included the Industrial Disputes 
(Central) Rules, 1957, to add to the usefulness of the publication. The book 
is bound to be of practical value not only to lawyers but also to industrialists 


concerned with industrial disputes and trade unions. : 


C. M. Row’s Treatise on Law of Injunctions. Vol. I. By C. KAMESHEWARA Rao, 
B.A., B.L, Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 
Second Edition. 1962. Roy 8vo. Pages viii -+ 1046. Price Rs. 45 for Vols. I 
and II. ' \ e 

> Wa heartily welcome the appearance of the second edition of this monumental 

work, The learned author has fully revised this edition and removed all. obso- 

lete matters and inserted new matter at approprifite places without disturbing 
original matter. Many portions of the book have been rewritten. The learned 
author has taken pains in lucidly enunciating the principles embodied in the 

English, American and. Indian decisions. This edition is bound to be most 

useful to Courts and lawyers alike. . 


Income Tax Act, 1961. CaLcurra: Oxford Book and Stationery Co, 17, Park 
Street. First Edition. Roy 8vo. Pages 462. Price Rs. 18. 


Tue Income-tax Act XLIII of 1961 has come into force on April 1, 1962. It 
is a completely new Act repealing the old Income-tax Act XI of 1922. The 
Indian Chamber of Commerce, Calcutta, has, for the benefit of business com- 
munity brought out this book giving the text of the Act and drawing attention 
to the points in regard to which the new Act makes a departure from the exist- 
ing law. Short notes of circulars of the Central Board of Revenue on varioys 
points relating to Income-tax law and important decisions of Courts have been 
included in the annotations. All changes made in the existing law of Income- 
tax have been clearly pointed out. The commentary has been modelled with a 
view to give reliable help to business community in the Income-tax law. 


Law of Wrongful Dismissals. By SURANJAN CHAKRAVERTI, Advocate. ALLAHA- 
BAD: Law Book Company, Sardar Patel Marg. Third Edition. 1962. Roy 8vo. 
Pages xxxv -+ 834. Price Rs. 25. 


THE object of this book is to present the law relating to wrongful dismissals, 
The historical development of the law has been carefully traced and all decisions 
bearing on the subject have been fully noticed. The connected legislative En- 
actments and Rules have been set out in several Appendices. This edition has 
been completely revised in the light of fresh decisions. The subject of the book 
relates to termination of service and not to incidents of tenure of service. The 
learned author has spared no pains to make this edition comprehensive in every 
way. Courts and practitioners will find this edition of great practical value. 


Supreme Court Digest of eLabowr Law Cases. Volume II. By V. B. KHFR, 
Senior Personnel Officer, Associated Cement Companies Ltd., Bombay. BOMBAY : 
eset ey: Limited, Rampart Row, Fort. Demi 8vo. Pages xii + 307. 

rice . e 


In this volume, decisions reported between May 1959, and December 1960 
have been included. Institutions dealing with labour disputes will find this 
publication of much importance. a 
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“PARTNERSHIP” UNDER MUHAMMADAN JURISPRUDENCE.” 
> [Continued from Journal p. 23] 


Partnership in Trade, its Nature and Formation 


The second-sub-division of partnership by agreement was known as Shirkat 
Ainan, i.e. partnership in trade—business—a form of partnership similar in ge- 
neral to Societas Universorum qua ex quastu Vinient19 under Roman Law, where- 
in partners agreed to treat everything gained or acquired through business 
transactions by any partner as common property of all the partners. The 
partnership was restricted to businesses, and so acquisitions by a partner in 
any other way, such as through gift or inheritance were not to be treated as part- 
nership property. This partnership arose when partners agreed to carry on busi- 
ness in commercial ‘sense in one commodity or many e.g. cloth or grain or any 
kind of lawful. commerce, but it was required to be in a kind of business which 
did not need equality- as a necessary characteristic as contemplated in partner- 
ship by reciprocity. The main distinction between the partnership by recipro- 
“city, the fogm already considered,.and partnership in business was that in this 

. partnership, one partner was treated only as.an agent of the other partner and 
not both agent and surety for the other as required in the other one. 


* Unequal Contribution and Unequal Share in Profit Permissible 


It will further be noted that in this ‘kind of partnership, if there was in- 
equality of contribution “by 1 way of stock, it did not affect its legality. This 
aspect gave rise to the other distinction from the previous one that it was open 
to the partners to stipulate unequal distribution of profits amongst themselves 
to the effect tat one partner would be entitled, say for example to three-fourths 
of the profits and the other to one-fourth: The arguments of those a aac 
this unequal profit sharing in this type of.contract are noteworthy. , The juris 
who opposed the difference in profits were—Zufar, a pupil of Abu Hanifa, kno 
for his power of deducing rules of law and a helping hand in Codification’ ae ; 
Laws by Hanifa;-his master and: Shafi-—founder of science of usult—a t ‘pupil 
of Malik to whose name, Shafii school is attributed. They opposed on-the ground 
that incase the capital contributed was equal in shares and the’share. in profit 
was -different then .the profit agreed to would: bè disproportionate to capital.” 
Thè larger proportion! of gain will bring’ about greater profit without gre ater 
responsibility and this would be -quite inconsistent as the degree of risk oug { 
to be in proportion to the capital contributed’ by the partners. Jurists who 
favoured the lawfulness of this partnership inspite ofẹhis, supported théSante 
by the sayings .of the Prophet; ‘‘The profit between them is im accordahte’: 
with their agreement and their loss in proportion to the property -of eachi’ tes!" 
pectively’’20 where, ‘equality ‘or-inequality of their properties woyld be' iin- 
material. This is- the very ‘view thát we now-a-days: maintain by using: the 
phrase, ‘‘subject to a contraét to thé contrary’’ which nieans that parties are 
at liberty toagree as they choose, and that agreement“is binding. 

* By A. J. (Pandya, M.A., LLB., Advocate, Roman Law”, 2nd edn, p. 507. 


Lecturer in Law, University ‘of Bombay. G -20 Hedaya, 2nd edr., p. 223. 
19 Buckland W. W.: “A Text Book of - : * : 
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t 
' ea a Contribution by Labour Permissible ʻ 


Secondly, a person in the same manner, was entitled to share in profit because 
of his contribution by labour—work—as was entitled to it for a contribution by 
capital. This was maintained on the ground that it was possible that one of 
the partners might be more skilful and expert in business than the other or others. 
and so there was a possibility of their agreeing a@cordingly. It is pertinent to 
note with regard to this unequal sharing of profits under an agreement Detween 
parties that the same line of argument is found being adopted under Institutes 
of Justinian which is as under: 

“If there is no express agreement as to the proportion in which the partners are 
to share in profit and loss, the shares in each are understood to be equal. Any express 
agreement must be respected; for there has never been any doubteas to the validity of 
an agreement that one partner should share in profit and loss to the extent of two-thirds, 
the other to the extent of one-third. But the question was raised whether an agreement 
could be upheld by which, for example, Titus is to have two-thirds of the profit and 
bear one-third of the loss, while Seius is to bear two-thirds of the loss and take one- 
third of the profit. Quintus Mucius thought that such an agreement was contrary to 
the nature of partnership and therefore could not be approved. Servius Sulpicius took 
the opposite view, and this has prevailed, for it often happens that a man’s services are 
so valuable to the partnership that it is fair that he should be accepted as a partner 
on more advantageous terms. Indeed, there is no doubt that a partnership may be con— 
cluded on the terms that one partner is to make a contribution in money and the other 
is not to do so, and yet profits are to be shared equally, for a man’s services 
are often equivalent to money. Accordingly, against the opinion of Quintus Mucius and 
in accordance with the view entertained by Servius consistently with his principle, it is 
established that a partnership may be constituted on the terms that one of the partners e 
shall share in profit but not be liable for loss. This must be understood in the sense that 
if one transaction proves profitable, another the reverse, a balance is to be struck, and * 
the net gain (if any) is to be regarded as profit”. 

Further, in case of the whole ofthe profit being allowed to any one partner it 
would neither be a contract of partnership nor would it be a contract of Moza- 
ribat®*Modariba—a contract of management—co-parénership, for the reason 
that, if the whole profit be assigned to the manager and not the owner of the 
capital, it amounted to a loan—gqurd—to the manager or, if it was assigned to 
the proprietor of the stock—Rubbi-Mal it amounted to (usury on) capital— 
Bazat. According to them this partnership in business had the Mhgredients of 
both Mozaribat—management—and Mofavizat—reciprocity—because each party 
respectively dealt with the capital contribution of the other and likewise each 
partner conducted the business in the partnership. It was also lawful for a 
partner in this partnership to contribute only a part of his property and not 
the whole because equality required under one of reciprocity was not essential. 
But so far as the kind of stock contribution was concerned, it was required 
to be of that kind which was considered lawful in the case of reciprocal part- 
nership such as cash, gold, silver, bullion, admixture of homogeneous articles. 
Some jurists were also of opinion that the stock may be of heterogeneous articles 
as inequality in sharing profit was permissible. 

. Rights and Liabilities 

A partner under this form had a right to incur debt for the business of 
partnership, but so far as its recovery was concerned, the creditor could recover 
the same only from the partner who incurred the same because, in this one, the 
element of agency alone existed and the suretyship as a characteristic was ab- 
sent and, for the purpose of recovering debt—a liability—he was to be treated 
as principal. But such a partner had a right to be indemnified as we under- 
stand now in respect of this. If he paid off the debt from his own purse he was. 
entitled to recover from the other partner to the extent of his proportion, if the 


21 Lee R.W.: The Roman Law, 4th edn., Partnership; para 508. À 
pp. 382-33: The Institutes Book III: Title XXV 22 Hedaya, 2nd edn., p. 223. 
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deht was incurred for purpose of'the partnership business, jyst the similar 
right which is given to a partner under s. 18(e) of the Indian Partnership 
Act, 1932. 

Jurists’ Opinions Regarding a Partner’s Right in Case of Loss of Capital, 

Whole or Part 

Further, if the loss of wholé capital or stock of either partner in particular 
occurred before any act of partnership was committed e.g. purchase of some 
articles, the contract of partnership. was treated as cancelled, because of the 
destruction of the assets, part or whole, the subject of partnership, it being 
treated. a$ destruction before partnership relation came into existence in the 
same manner, like a sale becoming void on perishing of goods under s. 7 of the 
Indian Sale of Goods Act, 1930. The argument; advanced in support of deter- 
mination of partnership if loss of capital occurred before an act—purchas@= 
was made was that each partner was supposed to purchase the share of the 
other at the time of entering into contract as in a sale transaction and if one 
partner lost his property, there was no sale of the share under the contract. 
And this would mean that one partner was purchasing share of another partner 
without paying his share—price—for the purchase to the other as it was 
destroyed. This would not be agreed to by the partner whose property was not 
destroyed and, therefore, loss should be borne by partner whose property was 
destroyed. But the partnership was not treated as terminated where stock 
was destroyed after union of the contributions because the loss then will fall 
upon the partnership assets generally as stocks‘could not be distinguished. 

Partnership of this kind also subsisted as per agreement in the circumstances 
where one of the partners made a transaction of purchase with his share of 
capital and thereafter, before: any transaction could be made by the other 
partner with the help of his capital, his capital met with destruction; then the 
purchase made by the first one continued to'be a transaction in partnership 
and would therefore be enjoyed by*both the partners. In relation to this, 
Muhammad—the disciple, maintained that the partnership in purchase was 
partnership by contract in so much that. whoever of the two sold his share and 
not more, the sale was awful and contract should be taken to have been com- 
pletely fulfilled: with respect to the.article purchased in the above situation 
and cannot be rendered void by destruction of property after such completion. 
Another contingency was also contemplated by jurists that in case capital of 
a partner pefished before purchase by the other with his capital and it was 
already agreed specifically that there. was mutual agency, then also the partner- 
ship continued although the contract of partnership in traffic was at an end. 
This was so. because the agency, which was expressly agreed in it, remained in 
force and the purchase was therefore to be participated by both. Also, the 
relation was deemed to continue by right of property and purchaser-partner: 
was entitled to get from other partner his’proportionate price. In the absence 
of expression of mutual agency in the contract, the purchase solely belonged 
to the purchaser as the general agreement terminated. It will be noted from 
the above. that, for.the formation of partnership in business, it was not neces- 
sary that there‘must.be union—amalgamation—of,assets contributed and it was 
treated as Jegal one. This would mean that agreement might exist but capital 
contribution agreed, might’ remain distinct in the hands of individual part- 
ners though considered as common. Zufar and Shafi? held-it as illegal as they 
considered profit as a branch of investment—partnership capital. According 
to them, an advantage could not be. taken. by one unless the capital—assets— 
could be so enjoyed in view of the fact that at the time of the formation of the 
said partnership, each partner used to say to the other’ ‘‘I make you my partner 
in such stock’’.2% Capital was required. to. be. specified and so it must be 
brought. together that partners could enjoy. Jurists who held the view that 
bringing together of contributions by partners was not necessary for legality 


28 ` Hedaya, 2nd edn., p. 225. 
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of this pasen hii maintained that in this partnership, profit, referred to the 


contract and not «o capital. 


Also profit could. not be said to derive from the 


capital because each party is a principal in respect of one half of the stock 
and the agent,in respect to the other half which could be established regarding 
transactions without joinder of capital contributions of» partners. ` According 
to them, similarity of species in stock and equality of property were not es- 
seutial although stock contributed by each -be equal in value. Looking* to the 
above arguments and details as to rights and liabilities one would féel that 
Muhammadan Jurists of that age were equally well-versed as Roman Jurists 
like Gaius, Papinianus and Ulpinius of the golden age of Roman Empire who 
flourished in second century A.D. and also as Hindu jurists like Jaimini, Na- 
rada, Brihaspati, Katyayana, Vishyarupa and others who flourished from second 


g century onward. 


Fized Amount as partnership Share not Legal 

It was unlawful to agree to allow a specific sum as profit to a partner out 
of profits because according to them, such a stipulation affected the notion of 
partnership in view of the possibility of total gains being not more than the 
It seems, agreements of partnership entered into now-a- 
days by a landlord and a tenant -businessman to avoid the rigour, of the Rent 
Ag would be treated as sham agreements according to tHem. Further it was 
open to a partner to give his stock by way of Bazat—capital—because their 
custom permitted so in a contract of partnership and also because of the fact 
that a partner was at liberty. to hire any person to work for himself and gain. 
It was also permissible to give capital as a deposit as it was also customary 
and sometimes necessary among merchants, Further it was lawful for a partner 
to appoint an agent on his own behalf because the appointment of an agent for 
purehase and sale was treated as a necessity for carrying out the woxk of busi- 
ness. Lastly, in relation to the partnership assets the position of a aaa 
was that of the trustee. _. , 
bo i Mozaribat?4, T E : . 


‘Before I pass'over to consider other’ sub-divisions I am inclined to refer to a 
kind of specific contract in Muhammadan’ Jurisprudence known as Mozaribat-— 
eo-partnership, rather a contract ‘of managemént—just. similar in nature to 


stipulated amount. 


f 


Shirkat—partnership.' In ‘this’ contract proprietor was a financer—capitalist,. 


1 


while manager—M ozariba-—was a ‘working partner who was liable to carry on 
business and entitled to share in profits as return of his' labour. ccording į to 
Muhammadan notions‘evén' at present there is ‘prohibition to lend money on 
interest and this probably was ‘*the device followed with'a view to avoid stigms, 
e of usury by which a man-was enabled to obtain a profit from his capital without 
the odium of receiving any’ interest upon the ‘inyestment—capital-stock’’, 25 At 
the same time therein we find’ contracts: of’ cultivation ` (Muzaraat) i.e. owner of 
land and agrictltuver labourer agreeing’ ‘to. Share in products and’ contracts of 


gardening (Musagat) ‘i.e. trees’ of’ Jone tó ‘be’ looked after ‘and nourished by, 


another ‘and both, agreeing to,‘shaie in’ products, ` They resemble contract of 
partnership but are“tréated as Spedifid ‘contracts ‘other’ than partnership’ a and T 
feel it ‘to ‘be ‘quite justifiable ‘(Abdur Rahim groups them under partnership). 
because} even: according to our laws in‘force,' ‘the first one ‘will be covered under 


se 6, expl ola) ‘of the Indi 


n Partnership ‘Act, 1982, as'not to be considered | a 


parther’ ‘and: the other two will fall under “tenancy laws, and hence I Have : re- 
frained from their ‘being ineluded ‘as ‘part, of, this discussion. a ; 


Partnership in “Arts, its ‘Formation and Characteristics. 


The third ‘sub- division under the main one, -partnership by contract, is ä 


Shirkat Sinnai-Shirkatw’l Amai?°—partnership in- arts. It is’ also described 


24 Hedaya, 2nd edn. p 


. 454, 


25 Ibid, Preliminary Discourse. Š 
26 Under Hindu Jurisprudence, we find V.1-2: Kane P. yz History of Dharma- 


Partnership of traders, 


artists ase actors,. 


musicians and ` artisans. See Narad VI Te 
“Kaátyayana ` 624: Brihaspati. SBE. Vol. 88 


shastra, Part I,’ Vol. 3, p. 466-470. 
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as? Shirkat Takabbal which literally means partnership by: mutual agreement. 
This kind of partnership was open to artists or artisans and so it existed where 
two tailors, carpenters, musicians, ‘dancers or ‘bleachers or dyers entered into. 
partnership by agreement to work and share their earnings jointly. 

Two jurists, Zufar and Shafii, considered this type as an unlawful one be- 
cause they maintained that the object of a partnership is bound to be making 
gain awd partnership of the kind could not fulfil this requisite because capital- 
stock was indispensible for-making gains and there was no investment of capital- 
stock. Jurists who maintained this partnership as lawful stated that the 
object, motive, underlying the contract of the type was to acquire property 
which could be attained by every partner making the other one his agent. In 
view of this, eachewould be the agent of the other regarding one half of such 
acquisition, ' and would be a principal regarding other half and accordingly, 
the relation of partnership would exist:regarding the property so acquired. 

Further, in this partnershtp it was not necessary that the partners should be- 
long to thé-same trade or reside. in the same place. Malik and Zufar differed. 
on ‘this point and said that the unity of trade and of residence between the 
partners was essential for the existence of this partnership. Jurists supporting 
this partnership said,that the subject, of legality of partnership, viz. the gain- 
ing of property could not be affected. by similarity.or dissimilarity of trade 
and place of residence, as an agent could be appointed for any business whether 
the person so acting as agent was capable of doing it personally and properly or 
not. „This would be so because it was not obligatory, for a person appointed as 
agent to ‘perform , a business himself but he was. at liberty to appoint any other 
person - -who: could perform it. and Jit being within the powers of a partner to 
appoint an agent, the: partnership was valid. Ordinarily this principle would 


. sound strange. to us ‘because; according to our law of agency delegation by 


a delegate .is unlawful. unless custom: of the trade permits or nature ‘of the 
business requires it, as per s. „190 of the Andian Contract Act, 1872. Inequality of 
Shares in profit was permissible in this kind of. partnership also. This was so 
to the extent that-a partner could agree to perform equal labour and at the same 
time agree: to: divide the. gains unequally. say for example one taking two lots 
and the other one lot,-and yet it would. be considered lawful because parties 
were at liberty” to agree as they chose and the agreement was to be respected 
as we have already seen in case of partnership in, trade. Muhammadan Jurists 
who believed, more in analogy, « (giyas)—reason, .logie and opinion, considered 
this agreement of unequal shares i in, profits, as unlawful on the ground that the 
liability of a, partner should be in proportion to contribution by way of labour 
and-if such .an agreement was admitted; it. would mean profiting «from 
something, for which there , was;, no, liability: J urists, supporting this, said ° 
that what each partner was to get-was not -in- the kind of profit, but gain and 
advantage arising out of labour and it:woulld not fall in the denomination ofthe 
profit unless stock ‘and advantage, derived were of the same nature. Here it 
would not be-same because, in this kind of. partnership, the capital (investment) 


_ was labour and the profit, the amount of property acquired by it, and, therefore, 


it could not be said to,be profit but could be said to be merely a return of labour, 
and labour ,could be appreciated by- estimating it and; therefore, greater share 
agreed to be had. by one of the partners could not be unlawful. The argument 
advanced is.a nice illustration of intellectual exercis® that many a time, philo- 
sophers, logicians.and lawyers enter into, ae ‘applause, favour and cree 
from scholars. and-laymen alike... .. -- RN = 
e i Rights and Liabilities : ° 
In ‘this kind of partnership, work ‘agreed upon by either pares ‘was binding 
upon the other and at the same time any of them was entitled to demand _pay- 
ment from the employer: ‘Equally ‘was ' ‘the employer entitled to ask for the rê- 
quisite performance from any “Of ‘the’ partners. This was’ ‘allowed where ‘the 
partnership i in arts was one of a reciprocal Hatuxe, or in the ‘manner of partner- 
ship in trade.” This was objected’ to om the basis ‘of analogy and that it would 
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be otherwise, if the partnership was entered into on general terms without any 
mention of suretyship as suretyship was not one of the essentials of partnership 
in business, and this being absent, it would follow that the third party would 
not be entitled to ask for performance of the business from either of the partners 
indifferently and at the same time any of the partners would not be entitled to 
ask for payment from the party engaging them. On the basis of the very 
Principle, third party, the employer, will not be discharged from demands by 
making payment to any of the partners indifferently. Those who supported 
the legality said that the partnership was based on the idea of liability and the 
work—duty—undertaken was obligatory on partners and when the work—busi- 
ness—was secured by any of the partners, any one of them was entitled to de- 
mand payment. This seems to be equitable view advancedeby the supporters. 
Dhey further said that this partnership in arts in questions could be said to be 
equal to a partnership by reciprocity in relation to liability for the work under- 
taken by partners and for demanding payment for the work done. 
Partnership in Credit, its Formation, Purpose, Rights and Liabilities 

The last and the fourth sub-division of the partnership by contract is part- 
nership by credit i.e. Shirkat Woodjooh Shirkatul-Wajub. This partnership 
was permissible to persons (with no funds for business) agreeing to purchase 
goods jointly upon personal credit and sell them on their joint account. Accord- 
ing to those jurists ‘this kind of partnership was possible only where the persons 
entering into partnership were persons of personal reputation in the society. 
The persons undertaking this kind of venture would be such creditable persons 
both in their social life and in the business field that they could secure goods 
without cash or advance payment of the price for the goods. This is not foreign 
to us now-a-days but the difference lies in the method of practice. We find 
many carrying on business with the funds of others and rolling in fiches, run- 


ning in ‘“‘ Ambassadors’’ and subsequently resorting to bankruptcy with ulterior ° 


motives. I am sure this was not what Muhammadan Jurisprudence contem- 
plated but provided to add to the credit of business and trustworthiness of a 
‘social creature as gentleman in its true sense. This partnership could also law- 
fully be shaped into a partnership by reciprocity by egreeing that each part- 
ner was to be a surety as well as agent for the other. The only thing that was 
necessary for transforming this partnership by credit into one of reciprocity 
was that the persons competent to be surety should agree at the time of purchase 
that they would be having equal shares and should use the term’‘‘by recipro- 
city”. If the agreement -was worded in general terms without the said words, 
it would: amount to Shrikat Ainan—business-partnership because, that would 
be the effect of general terms. Regarding this partnership by credit, Jurist 
Shafii alleged that it was illegal because capital was one of the essential things 
for the formation of a partnership and it was absent in this case. In case of 
this partnership each partner was to be taken as the agent for the other regard- 
ing purchase made'by any of them. Further, regarding the shares in profit, it 
was lawful to share equally, while to stipulate excess of profit to one of them, 
was unlawful. Still however, if they agreed from the beginning that what they 
purchased shall be held between them in three lots and the profit would be 
divided into three lots i.e. one to take two lots and the other one lot, then it 
would be lawful. This meant that the shares in profit were to be in proportion 
to the right of property “agreed and not otherwise. The reason advanced for 
this proposition is highly logical. It is stated that one would be entitled to 
profit either on account of stock or management or responsibility and an owner 
of stock wotld be entitled to profit because he owned the stock, manager because 
of his worth for management and‘an artist who employed a scholar for appren- 
ticeship at half wages or third wages would be entitled to profit arising from 
work because of his responsibility for carrying out such work, and a erson 
would be entitled to profit on any of these three principles. In partnership by 
credit, one would be entitled tp profit because of liability which had relation to 
right of property in the article of purchase and so it followed that any excess 
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im share in profit could not be had without the right in thæproþerty or propor- 
tionate liability and, therefore, would be unlawful, if not previously agreed. 


Unenforceable Partnership in General 


fa) As to Object: œ 

Muhammadan Jurisprudenge has not failed to consider the problem of part- 
nership being invalid and it is stated that partnership held in articles of neutyal 
nature as wood or grass would not be a lawful partnership. So, if partnership 
was formed for collecting wood or grass or hunting in a kill game it was invalid 
and the'result was that the collection so made belonged to him solely who did 
it and not; to the other partner. The rule was applicable in all cases where 
-the subject-matter of. partnership was of neutral character e.g. collection of 
fruits from the trees in the forest which were common property. The reason 
assigned for this invalidity is that a business in partnership would require 8m- 
mission of agency, and appointing an agent for procuring things of a neutral 
deseription was null and void. To put it in other words, right of property in 
a neutral article could be established only by action of taking possession of 
such article and not otherwise. This kind of invalidity would not exist if the 
article would be such, that could be taken possession of jointly and both would 
be equally entitled to it. But even in such a case, if one exerted himself and 
the other did nothing, then the thing solely belonged to one who collected.© A 
situation was also contemplated where both persons might pluck and gather 
and only one would labour to carry away; in this case, the earrier was to re- 
ceive wages in proportion to his labour. 


(b) As to means used for performance of partnership object: 


No partnership was considered as valid where means of acquiring the subject- 
matter of partnership were different, e.g. if water was to be drawn in partner- 
ship and one possessed a mule and the other bucket, it was invalid and so the 
gain was to be owned by one who actually fetched water. This sounds to us as 
the principle of inadequacy of consideration in a contract that vitiates it so 
as to affect, its validity. Yet on principles of equity the owner of the mule was 
expected to pay_reasonable hire charges for- bucket to the other. The reason 
‘assigned for such a partnership becoming invalid is that it was a contract for 
an article of neutral nature (water) and hiring of mule or bucket was because 
of the neutral article which would be the property of that person who fetched 
it. And a§ that man derived an advantage from a thing of invalid contract 
by the property of another person, he was required to pay a hire for the same. 
One would find this reasoning supported on principles of natural justice and 
equitable doctrines well propounded by those doctors. 

, (c) Invalidity dueto disproportionate profit-sharing, if not previously agreed: 

For a valid partnership, profit of each partner was required ordinarily to be 
in proportion to the stock and so an arrangement for excess of profit to one was 
treated as null. The reason assigned is that excess profit could exist only if there 
be any previous agreement where the stock contributed was unequal, and so in 
the ordinary course in the absence of such initial agreement, the partnership was 
to be treated as unlawful and inoperative. From the above, one will be able to dis- 
cern that the grounds of invalidity are special ones and over and above thosc, 
rules for the formation of a legal partnership the breach of which also made it 
unlawful. 

Dissolution of Partnership 


Muhammadan Jurisprudence also recognised certain grounds of the cessation 
of contract of partnership especially dissolution of the same by operation of 
law on the happening of certain events as we know now. (i) Death:27 Death 
of a partner, according to all jurists unanimously, automatically brought about 
the annulment of partnership, in view of the fact that ingredient of agency 


27 Hedaya, 2nd edn.s p. 229. 


e uf" the transactions and settlement to avoid disputes. 
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common to all bps ceased to exist anymore. (ii). Apostacy:2% In the same 
way, on apostacy of a partner, the partnership also stood dissolved and the 
Kazi was required to issue a decree and properly notify in a customary mode 
because desertion of the faith was also treated as civil death. In both these 
eases, dissolution was irrespective of knowledge of the Same by: the surviving 
partner, as cessation of agency brought about the dissolution by operation of 
-law. The religious and political shades that we find in the formation of part- 
nership are also present in case of dissolution. (iii) Lunacy:29 Accord- 
ing to some, lunacy of any of the partners brought about ipso facto dissolution 
but where there was partnership between more than two partners, it stood. dis- 
solved only for the one who suffered from insanity and for the rest it subsisted. 
‘(iv) By Notice:30 Also it was permissible to dissolve by giving notice and 
finally mutually agr eeing to the effect.. Reasonable notice wag essential to square 
(v) By Breach of 
Terms :3'1- In case of breach of terms by any partner, the partnership ceased 
but it was not automatic, as knowledge of the same-was essential and till the 
other partner knew of the said breach there was no dissolution. 


Disability of a Partner in General 


The Sil provision, ‘that was contemplated by the Mithammadan Furispru- 
d@hce, was that a partner was incapable of paying Zakai—a compulsory 
' religious alms—upor other partner’s property (share in capital) without his 
permission because it would ‘not’ then be treated. as giving Zakat, but alms—a. 
gratuitous Pee mae i 


Observations: 


The discussion undertaken brings home the fact that the notions’ of 
partnership, under Muhammadan J urisprudence as it existed then in re- 
ligio-politico-socio-legal frame-work, “were in no way inferior or less subtle thaw 
those that Wwe are having -at -present in our prevalent law or those of the past 
‘under Roman Law. Similarity in details regarding constituents, formation, 
rights, liabilities’ ‘relation with. third party and dissolution are found between 
‘Continental, English and Indián partnership legislation832 and partnership. by 
“contract ünder Muhammadar Jurisprudence and'also im relation to forms and 
„even thoùghts ündër Roman’ Law‘ as would have beeni ‘discerned in the lines 
‘above. Resemblazices-that we meet’with are to an ‘extent that one may be temp- 
ted to conclude that Muhammadan Jurists then might have been influenced by 
„Roman literature or commercial’ practices which they might have come across 
‘by the time because of the commercial éxchanges or voyages’ of people of those 
e nations. This question has been a matter of controversy for a long time among 
°. Jurists even in the ‘past and at present, as those Muhammadan Jurists have not 
made any allusion to the Roman Law.system and said. to be original i in view of 
their law having divine origin. But xesemblances alone cannot be & determining 
factor as distinctions equally deserve hotice and it is too early to arrive. at any 
conclusion regarding it at this stage of the discussion of a small topic of their 
jurisprudence nor it has been a theme of the discussion undertaken: It will, 
therefore, be in the fitness of Things to say ‘‘great men think ‘alike”’ instead of 

‘great men never agree”’ 


In fine, it is ‘ietifiabie w observe that Muhammadan Jurisprudence has an 
aspect of synthetic jurisprudence viz., historical, religious, political, social 


28 Hedaya, 2nd edn., p. 229, °° 

29 Abdur Rahim : Muhammadar; Jaris- 
prudence, 2nd edn., p. 325. , . wae LA 
_ 80 Ibid. oe : 


81 Hedaya, 2nd edn., p. 280." 
- 32 Itneed not “be ald that Continetital 


and English law owe a good: deal to, Roman. 
Jurisprudence and many Indian laws in'their "' 


turn have their framework from.Engligh laws. 


Now, some of the Muhammadan nations, e.g. 
Turkey, have incorporated many of the 
provisions of Swiss Civil Code into. ‘their Crvil 
Codes, and Lebanese Republie has in its Code 


` followed many of French, German, and other 


legislations ‘giving up Majajlah and Shariah 
rules with @-view. to be space with the moderm 
time and its needs. ~- 


t 
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equitable, analytical and legal in formation of its legal priheinks as reflected’ 
in ‘‘partnership’’ discussed above and we meet with jurists in nô way inferior to- 
Narada, Brihaspati, Katyayana and Vijnaneshwara under Hindu Jurisprudence: 
and Gaius and Papinianus under Roman Jurisprudence. 

[Concluded.] 


_SOME FACETS OF THE DOCTRINE OF VICARIOUS LIABILITY.* 


Wane moving along the stream of time, it is impossible for law to plough 
the same furrow. A living law has to live up to the expectations of the 
community. The history of law is thus found to be an eternal attempt at 
justing of social and individual interests against the backdrop of economic 
realities. There are moments of spring in law, when it bursts forth shoots and 
moments when deadwood has to be chopped off. 

The history of the law relating to vicarious liability furnishes an admirable 
illustration of the process. - During the heyday of serfdom, it was natural for 
the Courts to lay down a principle of universal responsibility for the master 
for his servant’s wrongs since it was clear that the act of the serf was the acj 
of the master. As the institution of feudalism and serfdom broke down in 
England, the need was felt to protect the masters, and in the fifteenth and 
sixteenth centuries, Courts employed the expedient of particular command theory 
to serve the purpose. It provided immunity to the master from the respon- 
sibility of his servant’s torts save when such tort was commanded or assented 
to. In eighteenth century, England was taken by industrial boom and the 
“general economic prosperity induced Courts to broaden the basis and that saw 
, the emergence of the modern test of ‘scope of employment’. 

The history of vicarious liability, thus, in the last analysis, seems to be a 
search, through the method of trial and error, for a compromise between two 
conflicting principles. First, a master having entrusted his servant with certain 
duties and, responsibilities must be responsible for those duties being efficiently 
carried out, and second, that a master cannot be held liable for every wrongful 
act wheneyer and. howeyer committed by his servant,:for this would make a 
master the insurer of the pubie against my damage wrongfully caused by 
the servant.1 

As simple ‘agrarian England ida itself for a gigantic thrust into the 
Industrial Age, the naive assumption that a master could exercise a close 
beck-and-call surveillance over his employees, stood vitiated. Concomitant with 
this spurt in industrial activity were the increasing hazards. But in bearing 
down the financially responsible employer further in the assumption of res-- 
ponsibility, law has meticulously taken’ care that undue onerous restrictions 
are not placed on business enterprises.- The modern theory of scope of employ- 
ment thus represents an economic ‘balance karpon the social interests and 
el aa ‘interests. : 


(2) pe 

Under the Indian’ law, it is difficult to make out the history ot vicarious 
liability. Reports prior to 1797 are not easily accessible and so any opinion 
before that period will be nothing’ but a hollow conjectural surmise. The re- 
ports of the cases of Sudder Dewanny Adawiut, which begin from 1791 down 
‘to 1848 are ‘ominously silent. In ‘the All-India Digest of cases (1811-1911) ,2 
the earliest cases that are referred to, are Anunt Dass v. Henry Kelly, and 
one ‘Annonymous’ case.4 They, like all-other cases of nineteenth century, rest 


*By Umesh Kumar, Assistant Professor, 2 Of Sanjiva Row. 
Faculty of Lew, University of Lucknow, Luck- 3 The Digest cities 1 N.W.P. 194, but this 
now. seems incorrect. 

1 Batt: Tho Law of Master and Servant, 4 Bourke. A.O.C. 144. i 
4th edn., 253. s 
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on the eda that the master is liable for the acts of his servant, ,ouly 
when they are done in the interest and for the benefit of the master And on 
this principle the master was held not liable to pay compensation for the filter 
which his servant inadvertently allowed to fall and shatter, when he was stay- 
ing along with his master in the hotel. The reasoning? of the learned Judge is 
interesting: ‘ ‘when he (the servant) broke the filter, he was not doing, anything 
"for the benefit of his master”, and hence the exemption of the master from 
liability.® 

In most of these cases, the only authority that has been referred to is Bar- 
wick v. English Joint Stock Bank? which perpetrated the same philosophy in 
England. The trend was only reversed' by the House of Lords in Lloyd v. Grace 
Smith & Co.,8 which established the salutary doctrine that if the alleged act— 
«0 matter it does not cater to the master’s benefit—is covered by the actual or 
ostensible authority of the servant, the master will be liable.° 

This was the familiar language of the law ralating to principal and agent. 
It was so narrow that it almost ‘bounded the law into shallows and pools’. And 
both Indian and English law have rejected such an approach.’° Only in one 
instance, namely where servant indulges in intentional wrongdoing, that the 
concept ‘of “ostensible authority’’ is still useful and continues to play a vital 
spart. 11 The reason for law’s indulgence for the employer here is not far to seek: 
it is nothing but a natural hesitation to make one person responsible for the 
misconduct of another involving a taint of moral delinquency. 

The subsequent history of the law relating to vicarious liability shares com- 
mon features with English law: the most notable and the most obvious of them 
being the rapid extension of the scope of vicarious liability. But along with 
this, there is also perceptible a sad trend: our Courts, as far as this branch of 
law is concerned, have been timid in adopting anything unless it first received 
an imprimatur from some English Court. Independent initiative seems so 
miserably lacking. D. C. Works Lid. v. State of Saurashtra'? is a good illu- 
stration in point. The Supreme Court there acknowledged the weakness of the 

“control test’ of the master-servant relationship and realised the truth con- 
tained in Somervell L.J.’s words that the test is ngt ‘universally correct’.1% 
Not only this. They also quoted the alternative ‘organisation’ test with approval 
as laid down by Denning LJ. in Stevenson, Jordan and Harison Lid. v. Mc- 
Donald and Evans.‘+ But after this tiresome wandering in the labyrinths of 
law, their Lordships threw a bolt from the blue, that unless the, position is re- 
stated in England as contemplated im Short v. Henderson, they refuse to depart 
from the conservatwe approach of common law. Few things in law could have 
been more sad. 

(3) 

The expansion of the ambit.of the doctrine of vicarious lability was for one, 
the result of the break-up of the fault principle in the field of employer’s liabi- 
lity. This produced four far-reaching effects: 

(7) the extension of common law duties of employers to workmen; 

(ú) a restrictive interpretation on most of the employer’s defences; 

(iii) imposition of further duties on employers by statutes; and 

(iw) liberal interpretation of Workmens Compensation Acts. 


5 See Ishwar Chandra Santra Bagdi v. 
Satish Chandra Giri, (1902) 7 C.W.N. 126; 
Gray v. Fiddian, (1891) 15 Mad. 78; Annony- 
mous, Bourke A. O.C. 144; Jehangir v. Secretary 
of State, (1903) 6 Bom. L.R. 13l; Burmah 
Trading Corporation, Limited v. Mirza Maho- 
med Ally Sherazee and ihe Burmah Company, 
Limited, (1878) 51.A. 130; Rup Ram v. The 
Punjab State, [1961] ALR. Punj. 336 (338), 
¥.B It indeed looks strange that even now 
our Courts look to the formula with reverence. 

6 Gray v. Fiddian, cit. sup. 


7 (1867) L. R. 2 Ex. 259. 

8 [1912] A.C. 716. 

9 Raghunath v. Motiram, [1933] A.LR. 
Nag.299. 

10 ‘Frolic and Detour 
an admirable illustration. 

1l Fleming:Torts, p. 371. 

12 [1957] A.T.R. S.C. 264. 

13 Short v. J. W. Henderson, Limited, 
(1946) 62 T.L.R. 427. 

14 (1952) 1 T.L.R. 101. 
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For another, it was the result of humanitarian feeling dhat permeated 
twentieth century thoughts. It was expressed in a dogmatic ‘insistence of law 


to give to the injured as far as possible a deep-pocket. 


The third was the netural inclination of the public opinion in favour of the 
under-dog, who was represented by the emaciated employee and the injured 
man, arid the socialist dogma of ‘soak-the-rich’. 


As a’result of these factors, in less than a century, an undreamt extension 
of the principle of vicarious liability has taken place. Not only this, in meet- 
ing the exigencies of time, there is clearly perceptible also the growing contrac- 
tion of the immunity itself.15 The common feature of these various judicial 
developments is a struggle against the excessive individualism of 19th century. 


The modern doctrine of vicarious liability is thus es 
“not merely new wine in old bottles, it is an entirely new product. While the label 
indicating a continuity of manufacturing process remains the same, there is little doubt 
that the’ original judicial purveyors would have been horrified at the modern trans- 
formation”* 

In recent years, attempts have been made even to change the label. 
It is said that it is ineorrect to say that the master is liable for the torts of his 
servant: he is liable for the breach of a personal obligation brought about by 
the conduct of his servant. The liability is thus ‘direct not vicarious.'’ It is 
not proposed here to indulge in this legal polemic. The following words of 
Mr. Fleming, however, may be usefully quoted to show the hollowness of the 
controversy. He says: 

2 “The suggested re-interpretation of vicarious liability in terms of an independent 
duty owned by the employer is not-so much a device to advance a conscious policy of 
either extending or curtailing the scope of vicarious liability as an experiment in dealings 
with certain unusual situations. It is a clumsy attempt to restate a principle of strict 
liability in terms of actionable negligence, by resorting to an outmoded fiction,” in 
order to impute personal culpability to the employer, and obscures the difference in 
the basis of liability between the employer of a servant and of an independent con- 
tractor. Introduction of the concept gains nothing and only adds to the complexity of 
the law”.” 

The present author fully endorses this learned author’s view. It is grati- 
fying to note that Indian Courts so far have not indulged in this legal battle, 
which is more or less an unhappy semantic quibble. 

(4) 

Hegel tells us in his dialectic that the institution or conception—his thesis— 
may at a given time appear to have qualities of finality; but it tends to disinte- 

‘- grate, for the ‘thesis’; céhtains within itself: the gérnis: of an opposite institution 
or conception—the ‘anti-thesis’. “Change, he conceived, as a process whereby, 

“this inner contradiction is resolved by the emergence of a new conception—the 
‘synthesis’—-which resolves the contradiction, and, in turn, forms the thesis, for further 
development”.” 

The story of servant’s emancipation from status to contract and now back to 
status can best be explained in the Hegelian way. The future will favour em- 


e 


15 The defences to the doctrine are three; 
assumption of risk, common employment, and 
- the contributory negligence. The first two 
were abolished in our country by Ss. 3(d), 3A 
and 4 of the Employer’s Liability Act, 1938, 
as amended by the Amendmg Act of 1951. 
The remaining third has also lost much of its 
old sting. 
16 Wright : (1948) 26 Can. B. Rev. 46. 
17 ‘The most controversial decision in this 
respect has’ been : Twine v, Bean’s Express 
Lid., [1946] 1 All E.R, 202 (204). Also see 
Newark : 17 Mod. L. Rev. 102; Todd : (1953) 


27 Austr. L.Jg Hughes & Hudson : (1953) 31 
Can. B. Rev. 181 ; Gow : (1958-1959) 32 Austr. 
L.J. 183. 

18 The earlier fiction was that the master 
was sued for his own negligence in selecting 
and employing careless servants. This fiction 
was untraversable. The liability became vicari- 
ous only when it came to be explained in terms 
of scope of employment. See Gow: 32 Austr. 
L.J. 183. 

19 Fleming : Torts, p. 356. 

20 Stone : Province & Function of Law. 
Ch. XIII. p. 332. 
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ployers m employees.?1 Publie opinion always appears to be in favour 
of the underdog.22 Strong trade-unions?® and a vast plethora of social legis- 
lation make one ponder whether the servant is still an object of social pity. In 


England, as Professor Friedmann points out the ý 
“courts had shown the way towards an interpretation of the law more favourable 
te workman, now they are to be found leading the retreat” d 


And Mr. Frank says: 
«with a universal social insurance scheme the need to make the i a ha the: 
unpaid insurer of ‘the safety of his workman has ceased”.” 

Indian law is still having a soft corner for the servant. Probably it is right 
to do so. Our country is still ‘industrially infant. Social insurance scheme is. 
yot comprehensive and public opon continues to favour the employee instead 
of the employer. 


Common law trend which is showing signs tioa is best illustrated by 
Latimer v. A. E. C., Lid.26 There an exceptional rainfall had flooded the fac- 
tory premises. Plaintiff, an employee, slipped miserably and sustained severe 
injuries. Judgment was entered for the employer.. He might have failed in his 
common law duty to provide safe premises, but as Singleton J. pointed out that 
éhe only other alternative lay in temporarily closing the mill with drastic eco- 
nomic consequences.27 , i 


Factories Acts are another instance in point}; where fault ‘principle « has: 
surreptitiously entered in determining employer’s liability. 


To conclude, the principle of vicarious liability has Already been very much 
extended. It may even further extend for sometime. But limiting point is in, 
sight: in England and America it is quite at hand. If Hegelian dialectic makes 
some sense then it can be predicted with certain air of confidence that the.mo- e 
tient fault, principle gains its lost place in the doctrine of vicarious liability, its 
contraction will also"begin. For advocates of Hegelian theory that day ‘wilh be 
a day of rejoicing; for their theory will wear another’ badge of triumph. ° 


r 
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. ~ GLEANINGS. 
Lusinity PÓR MISSTATEMENT ' 

In 1951, Denning, I.J., made a plea for ‘‘bold spirits”? prepared to allow a 

new remédy for harm caused by misstatements [see Candler v. Crane, Christmas 
& Co. (1951) 2 K.B. 164, at p. 178]. How far have decisions since: ‘that time res- 
ponded to his plea? The answer would appear to be hardly at all; indeed, recently 
a unanimous Court of Appeal in Hedley Byrne & Co., Lid.-v. Heller and 
-Partners, Lid., [1961] 3 W.L.R. .1225; has affirmed its’ previous decision in 
Camdler’s case that no duty of care, is owed in tort by the_ negligent,‘ but not 
fraudulent, maker of an incorrect statement to a person who-'acts on that 
statement to his pecuniary damage, however much the plaintiff may be the 
legal neighbour of the defendant. 


It will be remembered that in Candler’s case the plaintiff lost some £2,000 
invested by him in a Cornish tin mine by relying on some accounts of the mine’s 
finances negligently but not fraudulently prepared by the defendant accoun- 
tants’ clerk. The Court of Appeal held him unable to recover his money as 


21 Frank * Employer’s Liability in Gr. servants, of the washermen and the like. So 
-Britain, (1953) 18 Law and Contemporary strong they are, that they can dictate terms. 


Problems. p- 347. 24 Friedmann: Statute Law and its Inter- 
22 Friedmann : Social Security & Some pretation in the Modern State, (1948) 26 Cam. 

Recent Problems in Common Law, (1943) 21 B. Rev. 1277. 

Can. B. Rev. 368(379). “25 Frank, cib. above. 3 


23 ‘In metropolitan cities like Delhi and 26 [1952] 1 T.L.R. 1349. 
Calcutta, there are trade unions of the domestic 27 atp. 1354. 
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damages in tort from the defendants since, although they aus} have known 
that he would rely on the accounts, he was not their client (the mine proprietor 
was) and no duty of care was owed where there was no contractual promise 
ofi carefulness. The only duty in tort is to.be honest, and Derry v. Peek (1889), 
14 App. Cas. 387 (H.L.$, had already. decided that a negligent man is not ipso 
facto a dishonest man. 

‘As thé Court of Appeal regards itself as bound by its previous decisions, 
Candler’? case was obviously a formidable hurdle in the path of success for 
the plaintiffs in Hedley Byrne’s case. The plaintiffs were advertising agents 
who were about to commit themselves on behalf of a limited company, and, be- 
fore they did so, they asked their bank to inquire of the limited company’s 
bankers (the defendants) -as to the financial stability of the company. The de- 
fendants gave a faVourable reference about the company, and it was assumed 
for the sake of argument (though not admitted by the defendants) that tli® 
reference was negligently given. No fraud was alleged. Shortly afterwards the 
company went into liquidatioñ, and the plaintiffs were unable to recover from 
it-a large part of the cost of the advertisements to which they had now per- 
sonally committed themselves in reliance on the bankers’ reference. Conse- 
quently they sued the defendant bankers to recover by way of damages the un- 
recovered cost. There was no contractual relationship between plaintiffs and de- 
fendants, since the reference was given gratuitously, and the plaintiffs’ only 
hope, therefore, of surmounting the hurdle of Candler’s case was to allege that 
the circumstances showed ‘‘a special duty to exercise care in giving informa- 
tion or advice,’’ the possibility of which was recognised by Viscount Haldane, 
L. C., in Nocton v. Ashburton [1914] A. ©. 932, at p. 947. One instance of 
such a special duty is where the maker of the statement owes an equitable fidu- 
tiary duty to the person relying on the statement (Nocton v. Ashburton), but 
, Viscount Hdldane recognised that there might be other instances. 

In support of this allegation the plaintiffs pointed out that there was a special 
relationship between the defendants and the limited company, in that the com- 
pany was alleged to be dependent-for its survival on financial facilities pro- 
vided by the defendants. However, even assuming this to be true, said the Court 
of Appeal, that did not fonstitute a special relationship between the plaintiffs 
and the defendants, and the only duty of care that could be alleged was a 
general duty in tort, of which Candler’s case had already denied the existence. 
seat rigs the’ ‘plaintiffs’ action failed. 

A “bold spirit” was, however, to be found in the’ recent case of Clayton v. 
Woodman & Son (Builders), Ltd. [1961] 3 W. L. R. 987; in the judicial 
person, of Salmon,.J., who imposed ‘liability for a negligent misstatement 
by an architect, to a: bricklayer, about building work causing personal injury 
to the. pricklayer,, Ta his judgment. -the learned judge said that the archi- 
tect, gave an. order which he knew would ‘be obeyed,, with almost a certainty of 
consequent personal injury. "An order differs from a mere statement which may 
or may not be acted upon., Thr, distinction may be of general application, even 
to pecuniary cases. veh ee 

What liability, (if.any) is NT upon ’ solicitors for their misstatements ? 
Ifa solicitor represents incorrectly that.a third party is good for financial credit, . 
can he be sued in tort byja ‘stranger, not. a client, who relies on. the represen- 
tation? It would appear not, if the solicitor’s only faut is that he is negligent 
(Hedley Byrne’s case), unless he owes a fiduciary duty to the stranger. If, on 
the other hand, the solicitor’ knows' that’ the réference is incorrect, then, no 
matter how: disinterested ‘his. motives, he can be sued in damages: for the ‘tort 
of deceit unless:he:can plead' Lord Tenterden’s Act of 1828, -which requires the 
representation to be iv writing signed by te defendant personally (not by an 
‘agent, ‘even the solicitor’s partner). 

What is the position of a solicitor: who gives legal advice without payment 
of a fee? If the advice'is given casually, albeit on a matter which the solicitor 
has handled in his office, then it appears that the solicitor is under no liability 


‘ 
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in tort [Pish t Kelley (1864), 17 C.B. (ws.) 194], at least if his advice is 
factual rather than purely legal (ibid.). It is, however, possible for the relation- 
ship of solicitor and client to arise even though the solicitor makes no charge: 
Donaldson v. Haldane (1840), 7 Cl. & F. 762. In Bulkley v. Wilford (1834), 
2 Cl. & F. 102, it was suggested (obiter) that a solicitow might be liable to an 
intended. legatee whose legacy fails because of negligent advice given to the 
testator in his lifetime by the solicitor, despite *these very unflattering argu- 
ments :— 

‘‘Nothing is more dangerous than a very learned attorney, who, instead of 
being a great benefit, may be a great nuisance. Attorneys, as a clags, do not 
profess knowledge of the law; if your lordships will by law impress it upon 
them, they will find it a very troublesome gift; it will not answer the purpose 
oe of themselves or of their clients.” (per Sir E. Sufgden arguendo, at 

116). 

sae in the Scottish case of Robertson v. Fleming (1861), 4 Macq. 167, 
it was suggested obiter that a solicitor would ow® no duty of care in tort to 
the legatee. 

If a solicitor gives an undertaking, whether to a client or to a stranger, it 
will be enforced against him even though it has no contractual force (e.g., be- 
cause it amounts to an oral guarantee requiring signed written evidence under 
the Statute of Frauds, 1677) by the court in the exercise of its summary juris- 
diction over solicitors as officers of the court. Further, if the solicitor wishes. 
to exclude his own. personal liability on the undertaking, he must do so by clear 
and unambiguous words; it will not suffice merely to state that he gives the 
undertaking ‘‘on behalf of’’ his client. Even if the solicitor does clearly ex- 
clude his personal liability, the Council of The Law Society will regard it as. 
the solicitor’s professional duty to do his utmost to persuade his own client 
to implement the undertaking [see pp. 73-7 of The Law Society’s Guide to the 
ai aes and Etiquette of Solicitors (1960), by Sir Thomas Lund, 
C.B.HJ.—SJ. 


° 


UNFETTERED DISCRETION 


Waern it is said that something is to done within the discretion of the autho- 
rities, ‘‘discretion’’ means that ‘‘the something is to be done within the rules 
of reason and justice, and not according to private opinion; according to law 
and not humour. It is to be not arbitrary, vague and fanciful, but legal and 
regular” [per Lord Halsbury, L.C., in Sharp v. Wakefield (1891) A.C. 173]. 
Under s. 4 of the Licensing Act, 1953, licensing justices may grant a licence 
to any person ‘‘as they think fit and proper.’’ The Licensing Act, 1961, has 
left this clause intact and in R. v. Licensing Justices for the County Borough 
of Great Yarmouth; ex parte Hamilton (1961), The Guardian, 9th December, 
the Divisional Court confirmed that’ it confers upon licensing justices an un- 
fettered discretion, subject to the sole restriction that it be exercised judicially. 
In that case the appellant failed to show that the justices, when refusing to 
grant his application for a licence to sell intoxicating liquors for consumption 
on the premises, had reached their decision dishonestly or by wholly extraneous 
means, and it followed that the Divisional’ Court had no ground on which to 
interfere by the issue of an order of mandamus.—S.J 


GUILT WITHOUT CRUELTY 


‘‘Berrer a bad excuse than none at all.” So said William Camden and so, 
it seems, thought a motorist who, when charged with exceeding the speed limit, 
pleaded that he had committed ‘this offence in order to break a spider’s web 
which was interfering with the movement of his speedometer needle. Auckland 
magistrates fined the accused £3 and made a point of assuring him that he 
had been convicted of a motoring offence, not cruelty to spiders!—9.J. 
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Chitty on Contract. Vols. I & II. By Joun MORRIS, D.C.L., BARRISITER-AT-LAW, 
Fellow of Magdalen College, Oxford, General Editor, and seven other Oxford 
Editors. Lonpon : Swett & Maxwell Ltd., 11, New Fetter Lane. Bombay: N. M. 
Tripathi (P) Ltd., PrincesseStreet. Twenty-second edition. 1961. Roy 8vo. 
Vol. Iepages cuxm+845, Vol. II, pages cxxvi+738. Price Rs. 201-60 fo» 
two Vols. 


Tms is a monumental work on the English Law of Contract. The distin- 
guished and learned editor has rearranged volume I into thirty Chapters instead 
of sixteen, and grouped them for convenience into nine Parts. This is bound to 
be a more conveniert and rational method of treatment than the past arrange- 
ment. This rearrangement will enable the reader to give greater promineng: 
to modern topics and problems, and less to.those which have lost their import- 
ance in the present-day law. ə This magnificent production was first published 
in 1826 and it was necessary to overhaul the whole matter in the light of subse- 
quent changes. It has virtually assumed a new garb. Volume II deals with 
specific contracts and is arranged in alphabetical order of subject-matter. The 
Chapters on Agency, Hire-purchase, Matrimonial Contracts and Sale of Goods. 
have been rewritten and the Chapter on Restrictive Trade Agency is entirely 
new. A large number of -references to articles and case notes in periodical 
literature have been included in order to suggest lines of argument that may 
be of help in the preparation of cases for trial. Where English authority is 
scanty or uncertain, attention is drawn to leading cases from other jurisdiction. 
This magnificent. production will be highly useful alike to Courts and Practi- 
etioners. 


* Buying and Selling a House. By M. Basu Evans, M.B.E., F.R.I.C.S., 
F.A.I., M. Inst. R.A. LONDON: Stevens & Sons Limited, 11, New Fetter Lane. 
Bompay: N. M. Tripathi (P) Ltd., Princess Street. Third edition. 1961. 
Crown 8vo. Pages vmi-+173. Price Rs. 12. 


Tus book contains in*concise form all the factors to be considered, the diff- 
culties which might be encountered and the pitfalls to be avoided by the lay- 
men when buying or selling a house or flat. The text of the book is confined to 
the problems affecting the sale and purchase of residential houses for the 
purpose of occupation and not for the purpose of investment. The book deals 
in the main with freehold property. There is a special Chapter on leasehold 
houses. There is also a Chapter which deals with buying and selling of resi- 
dential flats. Purchasers of new flats will find this little book of great assist- 
ance. 


Compensation for Compulsory Acquisition of Land. By Om PRAKASH A@GARA- 
WALA, M.A. DELNI: Metropolitian Rook Co. (Private) Litd., 1, Faiz Bazar. 
1962. Roy 8vo. Pages xxxrx + 380. Price Rs. 17.50 nP. 


Tu subject of compensation for compulsory acquisition of land is of funda- 
mental importance alike to the legal profession, to Government and to private 
owners. This book deals comprehensively in a lucid and easy style with the 
subject of compensation for compulsory acquisition ef land. To acquire land 
for public purposes is the sovereign right of every State. The law of compen- 
sation is inseparably connected with the law of-acquisition. Vast tracts of land 
has been recently. acquired by Government for carrying out various projects: 
under the Five Year Plans and for other public purposes. A book dealing with 
the main principles relating to the assessment of compensation for compulsory 
acquisition of land, laying down'the law as well the practice governing the 
same will be extremely useful to those who have to deal with the acquisition of 
landed. préperty. i 
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Salmond on tit Lew of Torts. By R.F. V. HEUSTON, M.A., BARRISTER-AT-LAW. 
Lonpon: Sweet & Maxwell Ltd, 11, New Fetter Lane. Bompay: N. M. Tri- 
pathi (P) Ltd., Princess Street. Thirteenth Edition. 1961. Demi 8vo. Pages 
LXI -}-825. Price Rs. 56. 


Tue eminent and distinguished author of world-wide ‘reputation of this mag- 
nificent production has lucidly set forth the principles of the Law af Torts, 
with as much precision, coherence, and system as the subject admits ef. . This 
edition has been carefully and thoroughly revised by the present learned editor. 
He has expurgated obsolete matter and critically examined the whole subject 
with a good deal of freshness, overhauling the whole matter. Lawyer’ and stu- 
-dents of law will find this monumental work of enormous assistance in mastering 
the principles of law of Torts. : ° 
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Indian Constitutional Law. By M. P. Jams, qm. (DEL.), J.8.D. (YALE). 
Bompay: N. M. Tripathi (P) Limited, Princess Street. 1962. Roy 8vo. 
Pages xxv1+680. Price Rs. 25. 


In this book the learned author expounds the principles of the Indian Con- 
‘stitutional Law down to the end of 1961. This is not the ysual sectionwise treat- 
agent with .a spattering of comments, but a thorough and exhaustive study of 
ihe subject in narrative form, with reference to the latest case law. This book 
gives a coherent and integrated picture of the Constitution as a whole. The 
case law has been fully referred to in order to explain the provisions of various 
articles. Relevant facts of important cases and a summary of law laid down 
therein, have been given. Important provisions have been treated analytically. 
‘On major points, adequate references have been made to the Constitutions of 
U.S.A. Canada and Australia. As the learned author is lecturimg on Con- 
‘Stitutional law in Delhi University since 1946, he has treated the whole subject 
of the principle of the Constitution in a systematic and rational way. The 
‘book is a real and helpful guide to Indian Constitution and will be found very 
useful to those who have to deal with the provisions of the Indian Constitution. 
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Interstate Trade Barriers and Sales Tax Laws in India. Prepared under the 
‘auspices of the Indian Law Institute, New Delhi. Bompay: N. M. Tripathi 
(P) Limited, Princess Street. Roy 8vo. Pages xm+87. Price Rs. 7.50. 


Tas present work on ‘‘Interstate Trade Barriers and Sales Tax Laws in India’’ 
-was undertaken as'the first: topic on the subject of ‘‘Interstate Barriers to 
Movement of Commodities and Persons”. The main object is to find the extent 
‘to which the economic unity of India envisaged by the Constitution is affected 
‘by the sales tax laws. The purpose of the study is to examine the effect of the 


operation of Sales tax laws on the fléw of interstate commerce. _Recommenda-. 


‘tions are made to remove interstate trade barriers which are caused by the 
present Sales tax laws. Suggestion has been made to replace the sales tax, by 
additional duties of excise on a general scale. Certain amendments to the 
Central Sales Tax Act have been suggested. The various suggestions in the 
book may be duly considered by the authorities concerned. 


‘The Examination. of Witnesses in Court... By The Late The Right Honourable 
Sir Frepric Joan Wrorrestey. Lonpon: Sweet & Maxwell Limited, 11, New 
Fetter Lane. Bompay: N. M. Tripathi (P) Ltd., Princess Street. Third edi- 
‘tion. 1961.° Demi 8vo. Pages vir+158. Price Rs. 16. 


THE value of this work lies in the original presentation by the late Sir Fred- 
rie‘ Wrottesley. The text of the book has now been fully revised and the orders 
and the other quoted materials brought up to date. Lawyers are sure to’ find 
ithis book of material help. ° 
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THE HINDU SUCCESSION ACT, SECTION 14.* 


Tus radical provision, though prima facie simple, promises to give rise_to 
many unforeseen but interesting situations. I have already discussed many ron 
them on an earlier occasion, but at the same time I was fully aware that many 
more situations must’ have ‘escaped attention. I propose to discuss some more 
problems in a brief manner in the course of this short article, which is not in- 
tended to be exhaustive because many more problems are bound to arise in 
future till litigations arising out of all unauthorised alienations by limited Hindu 
female ‘owners, before’ June 17, 1956, on which day the Hindu Succession Act, 
XXX of 1956, came into force, are finally concluded. 


It is now well-settled that the word ‘‘possessed’’ in the section is to be given 
widest connotation and the possession need not be actual physical possession. 
Constructive or juridical possession also would be within the scope of the sec- 
tion. (Vide Kotturuswami v. Veeravva.') It is also clear from the observations 
in the judgment in the above case that the provision in question in not intended 
to benefit the alienees ‘who with their eyes open purchased the property from 
the limited owners without justifying necessity before the Act came into force 
and at a time when the vendors had only a limited interest of Hindu woman.’ 
As regards the, rights of the reversioners, though. there is conflict of opinion, 
the preponderence of authority appears to be in favour of the view that their 
rights survive the provision under discussion, in so far as they relate to aliena- 
tions before the Act edme into force. (Vide case law cited at 62 Bom. L.RJ. 
pp. 180-181). 

On the above premises it would be interesting to discuss the consequences of 
the impact of the provisions of s. 14 on different kinds of alienations. Law re- 
cognises various modes of alienations, but the normal forms are five, namely, 
sale, gift, exchange, lease and mortgage. The first three types involve transfer 
of the whole of the interest of the transferor in the property leaving no interest 
whatsoever in the limited owner. These types of alienations would, therefore, 
present no difficulty as the reversioners would get the whole property from 
the alienee. 

The last two types of alienations would, however, give rise to complications. 
Let us first consider the effect of a mortgage. -Under s. 58 of the Transfer of 
Property Act, IV of 1882, a mortgage is a transfer. of an interest: in immoveable 
property. After creation of a mortgage what remains with the mortgagor is not 
the whole property but only the equity of redemption. Right to actual physical 
possession would depend upon the type of the mortgage. “For example, in case 
of a usufructuary mortgage it would remain with the mortgagee while in case 
of a simple mortgage it would continue with the mortgagor. The question 
would be as to who can be said to be in possession of the property? In one case 
the mortgagee and in another the mortgagor. That may prima.facie appear 
to be the position. But then are we to suppose that in case of simple mortgage 
alone, or to put it more precisely, only in cases in which according. to the terms 
of the mortgage-bond the mortgagor is entitled to retain possession, that the 
limited owner would become full owner? It is difficult to say that that was 
the intention of the Legislature. In one sense possession: of a mortgagee is on 
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behalf of the mortgagor and the mortgagor can be saidto be in constructive or 

juridical possession. Such possession would attract the provisions of s. 14 and 

limited Hindu female owner would become the full owner of the mortgaged 

property. ° 

But can it not be said that a mortgage, whether with or without possession, 
being a transfer of interest in immoveable property, there is qualitative division. 
of the property in two parts, namely, mortgagee rights and equity of*redemp- 
tion? Can it not be said that the limited owner remains in possession of the 
equity of redemption only and the mortgagee rights remain in pogsession of 
the mortgagee alienee in his own right? There does not appear to be any sound. 
reason why this should not be accepted as the correct position in law. The 
result that must logically follow is that the limited female owner would continue 
tő be in possession of the equity of redemption only while fhe mortgagee rights 
would remain in possession of the alienee and on the death of the limited owner, 
actual or fictional, the reversioners would be entfled to the mortgagee rights, 
the subject-matter of the unauthorised alienation. This conclusion may sound 
ultra technical, but, in the absence of any sound legal argument to counter the 
same, it cannot be lightly rejected. 

Of course, it must be conceded that there would be ineurmountable practical 
fegal difficulties in the way of the reversioners, in enforcing the aforesaid mort- 
gagee rights. The mortgagee is both a creditor and a security holder. The 
money is his. As the reversioners do not claim through the alienee but against 
him, they would not be owners of the debt and they cannot enforce its repayment. 
Their right would extend only to interest in immoveable property created by the 
mortgage, but they will have no right to recover the debt and thus their right will 
have no practical value. However, that practical difficulty arises because of* 
the peculiar nature of the alienation and it cannot affect the princfple. 

In passing it may also be interesting to consider if the heirs of the limited ° 
owner can resist the mortgage suit in so far as enforcement of security is con- 
cerned on the ground that the mortgagee rights no more reside in the mortgagee- 
alienee, they having vested in the reversioners. Of course, this defence pre- 
supposes that the alienation is avoided by the reversioners either before or after 
the death of the limited owner. But if that has been done what would be the 
the position? Can the heirs plead jus tertii? - It is undoubtedly true that the 
heirs would be estopped from saying that the alienation is unauthorised, but 
the point is what would be the effect of a judicial declaration of the invalidity 
of the transaction on the estoppel? The better view would appear to be that 
the judicial declaration would not affect the right of the alienee. In law a 
transaction can be good as against A and bad as against Bi and a judicial de- 
claration that it is bad against B would not affect the right to enforce it as 
against whom it is good. The matter cannot, however, be said to be free from 
doubt as the defence is not that the transaction is not good against them but 
that the judicial declaration in favour of the reversioners would automatically 
vest in them the mortgagee rights leaving nothing in the alienee who cannot, 
therefore, enforce what he is divested of. 

The reversioners would be in a better position as regards alienations by way 
of leases. Leases other than those granted in ordinary course of management 
of the property, can be the subject-matters of unauthorised alienations by limit- 
ed Hindu female owners. Permanent leases or long term leases can be avoided 
by the reversioners as not justified by legal necessity or benefit of the estate. Tn 
this type of alienation also there is a qualitative division of interest, between 
the lessor ahd the lessee, the possession being with the latter. A lease of immo- 
veable property amounts to a transfer of interest in such property and, there- 
fore, the lessor can be said to be in juridical possession of the reversion alone. 
This juridical possession would attract the provision of s. 14 and transform the 
female owner into a full owner. But the full ownership will have to de confined 
to the reversion because that js all that she possessed. The rest of the rights 
inclusive of the right to actual possession would be in possession of the lessee 
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in‘his own right. The said rights being the subject-matter of int alienation. and 
not being possessed by the alienor, would go to the reversioners. To hold other- 
wise would result in allowing the said rights to be in the hands of the alienee 
even after the avoidance of the transaction by the reversioners and the death 
of the alienor. This result is not warranted by the Act.and it would militate 
against*the observations’ of tHe Supreme Court referred to above to the effegt 


. that the Act is not intended for the benefit of the alienees. 


There is, however, a decided case against the view I have just propounded. 
In Ram Janki v. Jago Singh,? which was a case of permanent lease, the Court 
held that the word ‘possessed’ must be given the widest meaning, and since in 
the case of a permanent lease some interest is left in the alienor, that is sufficient 
to attract the provisions of s. 14. But, with great respect, what has been over- 
looked is that though in one sense the possession of the mortgagee or the lessee 
is on behalf of the mortgagor or the lessor, as the case may be, strictly legally 
speaking in transactions invélving transfer of interest in the property there is 
a qualitative division of the property the alienee getting into possession of what 
is transferred and the alienor continuing in possession of the residue. It is 
submitted, with respect, that it is the residue that will transform into full 
estate and what is transferred being the subject-matter of unauthorised aliena- 
tion will go to the reversioners. To hold otherwise would be to give benefit of tlre 
Act to the alienees for whose benefit it. has not been enacted. The proposition 
that existence of some interest in the property would transform the whole in 
the property into absolute estate lacks authority. An illustration would be 
sufficient to counter the proposition. Suppose that a limited Hindu female owner 
instead of leasing or mortgaging the whole property, sells an undivided half 
share therein. This would mean retaining substantial interest in the property 
in the alienor. She would be a co-owner with the alienee. A co-sharer has 
interest in every inch (why not in every atom) of the common property. Can, 
in such a ease, it be said that on s. 14 coming into force the female owner would 
be*full owner of the whole of the property? The answer must be no. Even 
though possession of a co-sharer extends to the whole of the property, in proper 
context the possession of the alienor would extend to her half share only. In 
such a case it can hardly be disputed that the female owner would be full owner 
of only the moiety the other going to the reversioners. If so why the principle 
which applies to a quantitative division of interest should not apply to a quali- 
tative division? Apparently there does not appear to be any reason. 

The last topic I shall discuss is whether it is possible to defeat the rights of 
the reversioners in respect of pre-Act alienations. According to the majority of 
the High Courts such rights still survive. Unless they are legally defeated they 
would remain capable of being enforced after a long time. The alienating female 
owners in majority of cases would be too willing to help the alienees because 
the very object of such alienations is to bypass the reversioners and to benefit 
the persons of their choice. In the case of a mortgage the way outi appears to 
be very easy. A mortgagee is entitled to release the mortgaged property from 
the mortgage at his sweet will, keeping his debt alive. If he does that and gets 
a fresh mortgage after June 17, 1956, he will be free from the claims of the 
reversioners. Of course there will be the risk of intermediate alienations. In 
the case of a lease also the way out is not difficult. A lessee can surrender 
the lease with the consent of the landlord. Suéh surrender would not 
amount to a re-transfer of interest but extinction of the balance of the term 
of the lease. A fresh lease thereafter would be out of the reach of the reversioners. 

The first three types of alienations, however, are not so easy to taekle. If the 
alienee retransfers the property, that may not solve the difficulty. Such retrans- 
fer would not amount to cancellation of -the original transaction but it would 
amount to a fresh transaction on the basis of the binding character of 
the original transaction between the parties. ‘The retransfer thus being 
a fresh transaction, it will not put the alienor in- her, original position, but put 


2 [1962] A.I.R. Pat. 131. 
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her in the shoes of the alienee. As a result the property would continue td be 
subject to therights of the reversioners and any fresh alienation by her would 
not improve the position of the purchaser. The new purchaser whether the 
original alienee or not would be in the shoes of the eriginal alienee and the 
property in his hands would continue to be subject to the rights of the rever- 
sioners. . 


Unless the original alienation is effectively cancelled ab initio, thè alienor 
female cannot be relegated to her original position and unless that happens the 
rights of the reversioners cannot be defeated. Even relegation to the original 
position may not help because in order to attract the provision of s. 14, the 
female has got to be in possession on the date of the commencement of the Act. 
Whether transactions like sale, exchange or gift can be cancelled ab initio by 
mutual agreement of the parties so as to affect vested or even contingent rights 
of the third parties, is problematical, and to deal with that problem in the 
course of this article would be out of place. Such discussion can be a subject- 
matter of a separate article. Prima facie such a course would appear to be 
impermissible. 


GLEANINGS. 


SHoutp a Doctor TELL? 


Dr. Linpsay Hurst wrote to The Times last week to protest about the obliga- 
tion to produce hospital clinical notes in court. He said that he had always 
believed that the clinical notes which he keeps on patients are confidential. We 
see the point of Dr. Lindsay Hurst’s argument, particularly in psychiatric cases.” 
Nevertheless, it is the duty of the courts to arrive at the truth and only in the 
most extreme cases, which are confined to legal professional privilege and’ (in 
our view) the confessional, should the court be prevented from arriving at the 
truth. The number of cases in which psychiatrists’ motes are required for the 
purpose of evidence must be very small indeed.—S.J. 


Not A THEATRE ? 


Ix those far-off days when judges (we are told) were constantly declaring 
that ‘‘This court is not a theatre” and ordering the publie gallery to be cleared 
after a burst of unseasonable laughter, the courts were far closer to the realm 
of public entertainment than they are now. In the first place practically all the 
judges and barristers were tremendous character actors in the tradition of the 
now defunct Lyceum Theatre. They had to be. With boxes full of jurymen 
to give a crowd effect to almost every performance, the lawyers in the case had 
to be ready to play the heavy father, the man of the world, the friend of the 
people, the defender of the faith and good morals, the dauntless champion of the 
oppressed, the silver-tongued orator, according as the circumstances demanded. 
Behind it all there was, of course, the Victorian’s innate love of drama and self- 
dramatisation. If the eases had been set to music, Bench and Bar would have 
produced a race of baritones and tenors. There was virtually an acknowledged 
prima donna, that princess among litigants in person, Mrs. Georgina Weldon. 
But, since juries dwindled almost to vanishing point in civil litigation and even 


- the criminal courts became drearily business-like beneath the daunting eye of 


Big Brother, the Court of Criminal Appeal, the entertainment value of the 
courts has steadily declined. The average silk is chatty and conversational to a 
distressing and depressing degree. With most of them it is a case of ‘‘once 
heard, never remembered.” As for the judges, some of the older ones, after a 
‘good chunk of a lifetime sitting brooding aloft with a pulpit immunity from con- 
tradiction, develop a certain vintage bouquet, but this is not a generation of 
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those rough, tough sages about whose seat of justice rolled thumler, lightning 
and all the manifold terrors of the law. It was worth booking a good seat to 
witless their performances. : 

In the present dearth of theatrical drama it was therefore some relief to see 
in a newspaper the heading ‘‘Leg Show in Court.’? One read on hopefully 
just in gase some dispute over choreographical copyright had reached a point 
where itewas essential to give a visual demonstration in court and half a dozert 
lovely girls, long-legged in revue costume, had pranced and kicked their feet 
towards heaven’ in the well of the court, while perhaps a band occupied the 
empty jury-box. But as usual the newspaper had raised our hopes too high. 
Only one pair of legs was on show. They were attached to a young lady of 
fifteen who complaiged in Mr. Justice Lloyd-Jacob’s court that one of them had 
been injured and disfigured in a motor-car accident. 

ACCORDING to the report she left the witness-box and judge helped her 
with old-world courtesy on toa table-top beside him, holding her hand as she 
pivoted on that perilous eminence. Ideally the scene should have been accom- 
panied by light ballet music of the eighteenth century. An entrechat would 
have been even more effective than the pivot, which should, of course, have 
been a pirouette, and at the climax the lady should have taken a flying leap 
towards her counsel, to be caught in mid-air amid thunderous applause. Indeed 
I here and now offer the idea to the Royal Ballet or Sadler’s Wells. The table- 
top pirouette was, of course, far the most practical and dignified way of pro- 
ceeding so that justice should be done and should be seen to be done. What 
would have been the alternative? For the judge to ġo down on his hands and 
knees behind his desk to bring himself to calf-level? That would have been 
meither graceful nor dignified. A distant ‘prospect through a pair of opera 
glasses would have been fallible and perhaps more embarrassing to the young 

"lady. The judge could have delegated to a jury or committee of matrons the 
task of examining and_reporting on the extent of the disfigurement, but then 
the® decision would not have been his own. In the days of juries the lady 
might have been marked as an exhibit and passed round the jury-box, 
but that would- have een cumbersome. At her home in Tottenham 
the young lady afterwards said: ‘‘I was a bit embarrassed standing on a table 
in front of everyone showing off my legs. But I suppose it’s all right for a 
judge and he was ever so nice about it.” Yes, it was quite all right. In old 
Norman-French it was known as ‘‘droit de magistrat.’ Anyhow the young 
lady’s legs definitely got ‘her case on its feet and she was awarded £350 
damages.— S.J. 


DISCRETION IN SENTENCING 


EARL WINTERTON recently asked the Lord Chancellor about the subjection of 
the courts to ‘‘outside influence’’ in relation to the sentences they impose. The 
Lord Chancellor agreed that the determination of sentences in criminal cases 
is, subject to any limitations imposed by law, entirely within the discretion of 
the courts, but emphasised that justice is not a cloistered virtue and that the 
administration of justice is subject to criticism just like anything else in our 
free society. Thus, while we resist any attempt by the éxecutive to direct judges 
and magistrates what sentences to impose, we see no reason why ministers should 
not criticise the judiciary for. the severity or leniency of their sentences. Par- 
liament, being supreme, is under no inhibition about destroying thé discretion 
of the judiciary. The Road Traffic Bill, which has fallen by the wayside until 
the next session, sought to limit the discretion of the courts in various ways. 
We should use the interval to consider how far these proposed inroads on the 
independenee of the judiciary would be justifiable and why.—S.J. 
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{ °¢ DEVALUED LAWYERS 


So long as people were convinced that law and order provided the framework 
within which individual freedom could operate the prestige of the lawyers was 
high and so correspondingly were their rewards. Judges were not expected to 
queue for buses or wash up the dinner things. But nw that people care so 
much less for liberty than for the services supposed to be rendered to them by 
social scientists, statisticians, assorted technologists and members of thg mana- 
gerial class, the world in general has far less use for the lawyer and rewards 
him accordingly. This is true even of traditionalist England, where there is 
now a marked tendency to fly from the devalued legal profession into-the afflu- 
ence of business or industry. It is yet more true of revolutionary Russia. Thus 
a Scottish Queen’s Counsel in a recent travel book, while praising the conscien- 
tiousness and the technical efficiency of the Moscow lawyers, found the court 
buildings and appointments shabby and unimpressive and the clothes and gene- 
ral appearance of the lawyers suggestive of a conditjon of under-privilege. This 
state of affairs adds point to a recent complaint in a Russian newspaper of what 
is happening to law graduates expensively educated by the State. ‘‘ Wearing 
a stylish suit and carrying a snow-white napkin over his arm, a graduate from 
the Moscow Institute of Laws manceuvres among the tables. What a joy it is to 
watch the juridical politeness with which this waiter bows before the customer 
and the magnificent accomplishment with which he notes orders and calculates 
bills.’’? This is, no doubt, very good for the tourist trade, but it is a loss to the 
law to be deprived of such presence and precision. It is rather puzzling. No 
doubt all over'the West End of London there are hordes of well-tipped waiters 
far more richly rewarded than the average barrister or struggling junior soli- 
citor. But in officially tipless Russia what is the clue to the preference for the , 
restaurant tables over the tables of the law? One reason would seem, to be that 
newly trained specialists of all sorts are expected to be ready to be rocketed into 
the outer spaces of far-flung corners of the Soviet Union to ‘‘build communism’’ 
there, an unalluring prospect after five years of stimulating student life. Bet- 
ter stay in Moscow and be a waiter. He also serves—in a way. 

WEEN he has recovered from the surprise and satisfaction of having his bortsch 
laid before him by a potential publie prosecutor, the law-conscious tourist may 
be interested to discover that other problems of other peoples are paralleled in 
Russia, though always in the specialised Soviet style. For example, is France 
anxious about alcoholism? Do the Civil Guards in the Republic of Ireland 
engage much of their energies in protecting the people against the illicit produc- 
tion of poteen? The Soviet Union is so troubled by the social stigma of samo- 
gon (or as we would say, ‘‘moonshine’’) that the edge of the criminal law relat- 
ing to it has recently been considerably sharpened. Purchasers of six different 
types of home-brewed vodka are to be liable to fines equivalent to £20. Deal- 
ers in the stuff and those who provide them with transport risk three years’ 
imprisonment or a.fine equivalent to £120. Since a good drinking head of 
more than average stability is a traditional essential in exchanges of Russian 
hospitality, prosecutions have hitherto tended to be rather rare and almost 
reluctant. It will be interesting to see with what increased vigour the authori- 
ties wield this new weapon of the criminal code. 

Bur in the whole problem of prosecution and punishment we stumble against 
another strange similarity between Soviet problems and our own. Constantly 
made conscious of Soviet zeal for the suppression of political non-conformity, 
we are learning with some astonishment that in the field of simple non-heretical 
crime there „is in Russia precisely the same division of public opinion as to the 
legitimate limits of leniency which we find in England. Newspapers there, like - 
so many here, bitterly criticise ‘‘an acquiescent attitude towards hooliganism,’’ 
going with the ‘‘strawberries and cream’’ treatment of ‘‘hooligans’’ in prison, 
where confinement has all the compensations of ‘‘cultural cells’? providing the 
refining influences of books for reading and dominoes for relaxation. What 
they call ‘‘hooliganism’’ in Russia is roughly what we would regard as non- 


VOL. LXIV, |]: JOURNAL. | } 103 


poljtical ruffianism, behaviour there, as here,-devoutly deploeed py the serious- 
minded and defiantly delighted in by those who practise it, ‘‘Occupation: 
hooliganism’’ was an answer recently given by a teenage delinquent held up for 
questioning. And, what is worse, ordinary people in such cases often show 
signs of siding with #he delinquent against the policeman. ‘‘What has he 
done?” they ask. ‘‘Let him go his own way.” Even in cases of killing they 
ask: ‘‘Why should another ik be taken because one has been lost?’’ Alarm 
at ‘‘houtgeois kindness” and ‘‘lop-sided humanism” towards the criminal are 
not the sort of controversial topics of which one expected to hear the echoes 
blown to us on the biting east wind. It is almost as if the buried world of 
Chekov with its endless discussions and philosophisings were breaking surface 
again after several generations underground. A piece of pure Chekov was re- 
cently unearthed b} a newspaper investigator in a northern village, who dis- 
covered a leisurely well-dressed, middle-aged man with all the time in the world 
to diseuss foreign politics and space flights. His official title was ‘‘Director of 
the Local Stadium,’’ an instftution which on inspection was revealed to be an 
unfenced field decorated with a set of goalposts, but actually dedicated to the 
grazing of a few cows. Questioned about the situation, the secretary of the local 
party committee explained that Mitia was a good fellow who did no one any 
harm and enjoyed hokding an official position. ‘‘As for his salary, it is not 
that big; we won’t be much poorer for it.’’ Isn’t that pure nineteenth century 
Russia ?—S. i 


Games Near THe HIGHWAY i 

, ALTHOUGH the principles involved were already clearly established, the decision 
of Ashworth J., in Hilder v. Associated Poriland Cement Manufacturers, Lid. 

v (1961), The Times, 21st July, is of importance, especially to sports clubs, as it 
serves as a reminder of the risks inherent in the playing of ball games on land 
adjoining the highway. The defendants were owners and occupiers of a piece 
of open grassland separated from a busy highway by a low wall. Boys under 
ten years of age were allowed to play. there: they frequently played football and 
from time to time footb&lls went on to the road. On one of these occasions a 
football caused a passing motor cyclist to fall from his machine and he died as 
a result of the injuries that he received. His widow brought an action for 
damages for negligence and Ashworth,. J., said that he had to ask himself whe- 
ther the defendants were shown to have failed to take reasonable care and 
‘‘whether the risk of damage to-a person on the road was so small that a reason- 
able man in the position of. the [defendants], considering the matter from the 
point of view of safety,.would have thought it right to refrain from taking 
steps to prevent the danger’? (per Lord Reid in. Bolton v. Stone [1951] A.C. 
850). In the event his lordship was of the opinion that a reasonable man would 
have concluded that there was a risk of damage.to persons using the road, as a 
result of the children’s activities, and that it was not so small that it could be 
safely disregarded. Accordingly, he held that the defendants had failed to 
take reasonable care in all the circumstances, and that the widow’s claim in 
negligence should succeed. The House of Lords reached the opposite conclusion 
in Bolton v. Stone, supra, because there was evidence that a cricket ball had 
been hit out of the ground only six times during the, last thirty years, but in 
Castle v. St. Augustine’s Links, Lid. (1922), 38 T.L.R. 615, the plaintiff recover- 
ed damages in nuisance as it was shown that golf balls had frequently landed 
on or over the highway.—S.J. f : 


, REMOTENESS OF DAMAGE 
- AN interesting point arose in McCabe v. Russell and Others [1961] N.Z.L.R. 
385, a decision of the Supreme Court of New Zealand. With a view to clearing 
a small part of dry vegetation to enable the area to be ploughed, one of the 
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defendants lit affire’on her property, but it spread to and burnt an area of some 
20,000 acres. The plaintiff was one of a number of volunteers who, at the 
request of the ‘‘general body of neighbours,” attempted to beat out the fre 
but, when the fire had passed from the defendants’ land on to neighbouring 
properties, he was trapped in the flames and badly bufnt. The court found 
that the defendants had been negligent and the question arose as to whether 
the plaintiff, who had volunteered his services without any express or implied 
request by the defendants, was entitled to recover damages. Henry, J., held 
that he was as “‘the act of the plaintiff was the kind of act which the defend- 
ants might reasonably have anticipated as likely to follow the negligence which 
I have found.” In the words of the leading case of Hadley v. Baxendale 
(1854), 9 Exch. 341, the plaintiff’s injuries were ‘‘the natural and probable 
result’’ of the defendants’ breach of duty and there had begn no break in the 
chain of causation. Although Henry, J., denied that the case before him was a 
‘‘rescue case’? because there had been no ‘sudden emergency or acceptance of any 
unreasonable risk or the undertaking of an unduly dangerous task, there is 
obviously a close similarity between this decision and those in cases such as 
Haynes v. Harwood [1935]1 K.B. 146 and Ward v. T.E. Hopkins & Son, Lid. 
[1959] 3 All E.R. 225—S.J. 


DAMAGE BY FLOOD 


In our view the Government are right to reject the idea of a National Disaster 
Fund to deal-with distress caused by flooding and other disasters. Instead, 
insurance companies and Lloyd’s have assured the Government that they will 
in future be prepared, on request, to provide cover against flood on modest terms , 
for the contents of all dwellings, irrespective of their situation, so long as they 
are permanently occupied. They will also make flood cover more generally 
available than hitherto in the case of buildings or permanently occupied dwell- 
ings and the buildings and contents of premises of small traders where bugi- 
ness is carried on throughout the year. Insurance companies will publicise 
these arrangements and solicitors in areas afflicted or threatened by floods should 
draw the attention of their events to them.—8.J. 


“Mea CULPA 


Some insurance companies have been indecently hasty in advising their policy 
holders not to follow the example of Sir Parrick Drvury, who after his recent 
collision wrote a statement in a policeman’s notebook saying that the other moto- 
rist was in no way to blame. We realise that some motirists might admit liabi- 
lity when they. are not in the wrong at all but we do not believe that an admission 
in such circumstances would be fatal to their case. We all know the potential 
plaintiff who thinks that his strongest card is the statement of the other party 
admitting blame or even merely expressing regret; he is frequently annoyed 
when he is told that he must have some regard to the facts. We are happily 
far.away from the Law Reports as we write this on August Bank Holiday, and 
so we cannot look up and see whether any insurance company has successfully 
repudiated liability solely on the ground that their insured has made an ad- 
mission of liability. We wonder whether such a clause is not contrary to publie 
policy. In the meantime we all hope that in similar cireumstances we would 
have conducted ourselves exactly as did Sir Partick—_JS.J. 


UNLAWFUL INTERFERENCE 


Nuisance has been defined as ‘‘unlawful interference with a person’s use or 
enjoyment of land, or of some right over, or in connection with it’’: Winfteld on 
Tort, 6th ed., p. 586. Thus, the excessive ringing of a bell over a chapel (Soltan 
v. De Held (1851), 21 L.J. CH. 158), the crying of -negleeted children (Moy v. 
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Stoop (1909), 25 T.L.R, 262) and noise and vibration (Sturgesyv. Bridgman 
(1879), 11 Ch. 'D. 852) may constitute actionable nuisances, bué a novel inter- 
ferehce was alleged in a recent case in the Ilkeston County Court. The plaintiff 
alleged that the defendant company had installed special electrically driven 
machines which caused thigh frequency interference and that while these ma- 
chines were operating he was gable to obtain a satisfactory picture on his 
television, screen. The machines were ‘used twenty-four hours a day, five days 
a week, and His Honour Judge Braund agreed that the case should be adjourn- 
ed for six months on condition, inter alia, that the company undertook the 
complete sereening fof the machines. It seems that the plaintiff succeeded in 
showing sufficient interference, in the legal sense, and damage to support an 
action and it now remains to be seen whether others in other parts of the country, 
who are similarly alficted, will follow his lead—S.J. 


Wo Forsman Fruit 


THERE is no real fun in a rebellion against rules which no one is seriously 
trying to enforce, no courage in flouting conventions that carry no sanction. 
Maybe that is why so many of those youngsters who ‘‘live it up” (as the cur- 
rent saying is) with the most painstaking and conscientious contempt for con- 


siderate conduct are basically bored. Their revolt may have achieved a consider” 


able measure of success in being revolting, in the sense of getting on other people’s 
nerves, but there are no longer any great barriers of established belief in a 
particular sort of good behaviour to break down, so the immature insurgents 
are tantalisingly denied one of the supreme satisfactions of defiance, the enjoy- 
«ment of forbidden fruit behind the barriers. The poor beasts are reduced to 
smashing park benches or riding bicycles over flower beds, because that at least 
*is something expressly forbidden. Even sexual exhibitionism is not much use 
any more as a symbol of emancipation and defiance. In the nineteen-thirties 
when the Players’ Theatre first satirically exploited the popular appeal of poking 
fun at the Victorian way of life, there were still enough of the Victorian social 
and moral assumptions hovering about in the background of people’s minds 
to enjoy those contrasts which are of the very essence of humour in compari- 
sons between Victorian conventions and' current behaviour. The sense of actual 
escape added sharpness to the pleasure. But when a supposed emancipation 
is pushed at you with the incessant persistence of advertisements for detergents 
and brand cigarettes, well even if you reject it in an excess of infuriated sales 
resistance, it becomes about as interesting as just another cigarette, just another 
habit. It is quite something for this generation, by persistent over emphasis, 
to have almost turned even sex, the life stream of humanity, into a mere matter 
of habit and status and rather a bore, instead of a treat. 

Ir is odd that the English should have gone that way, beause it was a long- 
standing English belief that while foreigners, especially Latin foreigners, were 
shamelessly immoral, they themselves were solid, serious and self-restrained. 
Some foreign films, at any rate, encourage us to believe that Latin lubricity is 
more high-powered than our own. But, inspite of that, the Latins have not let 
themselves get confused or mentally fog-bound about what constitutes good 
behaviour, what is decent (in the old Latin sense of fitting or becoming), even 
when they actually indulge in bad behaviour. That is why the pathetically 
indiscriminate publie ‘‘necking’’ which is now so common as to be scarcely 
noticed in England is never seen, say, in Italy. It is with a start of surprise 
that English eyes’ read a headline like: ‘‘Too Voluptuous Kiss Sends Rome 
Lovers to Prison.’ The couple in that particular news item embraced in a 
busy square during the evening rush hour. In England they might conceivably 
have been prosecuted for creating an obstruction in kissing without due care and 
attention. In Rome a policeman arrested them on a charge of acting indecently 
in public.* The court has now found as a fact that their kiss was ‘‘too pro- 
longed and voluptuous’’ and passed a sentence of two months’ imprisonment. 
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It was on a siņila» charge, arising out of a total or partial ‘‘strip tease” in a 
Roman night alik, that a beautiful Turkish dancer was recently convicted, aléng 
with seven men charged with aiding and abetting. ° 

Ir would take a good many prosecutions to check ‘‘strip tease’’ in London in 
its triumphant advance towards status as a national iadustry. The English 
law, it is true, provides all sorts of theoretical and potential discouragements to 
kissing in public places. In some circumstances it can be described as behaving 
‘in a riotous and disorderly manner.’’ It can also be ‘‘offensive t@ public 
feeling’’ and a cinema manager can lose his licence for allowing that sort of 
thing. Tumbling in a hay field in the country can lead to a prosecution for 
damaging the grass, a tangible, practical offence which does not involve an em- 
barrassingly profound review of moral principles. But on simple points of 
behaviour, what the French would call ‘‘de la tenue,” the Ehglish have become 
curiously insensitive. They have travelled a long way since A. P. Herbert 
wrote that poem about ‘‘Love in the National Gallery,’’ describing lovers driven 
to do their courting in quiet corners of the art gaMeries, but do they now find 
uninhibited courting more interesting or less? All art is a matter of working 
within limitations and that includes the art of love, which thrives on overcoming 
the obstructions of law and convention. The Court of Chancery with its 
committals is half the attraction of Gretna Green.—S.J» 


INDECENT COMMUNICATIONS 

As would be expected, it is an offence to send a postal packet which encloses 
any explosive, dangerous, noxious or deleterious substance, any filth, any sharp 
instrument not properly protected, any noxious living creature, or any creature, 
article or thing whatsoever which is likely to injure either other postal packets 
in course of conveyance or an officer of the Post Office: s. 11(7) (a) 8f£ the Post 
Office Act, 1953. The sending of such a postal packet may be expressly per- 
mitted by Post Office regulations (ibid.), but it may not be so widely known 
that it is also an offence to send a postal packet containing, inter alia, any in- 
decent or obscene written communication (ibid., s .11(J)(b)). In this context 
‘postal packet’ includes a letter, postcard and telegram (ibid., s. 87(/)) and 
in a recent case at Newcastle upon Tyne Magistrates’ Court a man was charged 
with sending a postal packet containing an indecent written communication. It 
seems that the man wrote to complain to a cinema company about a visit to a 
cinema and, in the course of that letter, used three words and one expression 
which, he maintained, were good old-fashioned examples of the English lan- 
guage which were in everyday use. The court had to decide whether the words 
used were ‘‘indecent’’ within the meaning of the Act of 1953 and the magis- 
trates were guided by the Oxford English Dictionary, which defines the term as 
““anbecoming; highly unsuitable or inappropriate; contrary to the fitness of 
things; in extremely bad taste; unseemly.’’ In the event it was held that one 
of the words used was ‘‘indecent,’’ but the accused was given a conditional 
discharge. Of course, it is also an offence to send a message by telegram which 
is of an indecent character: ibid., s. 66(a)—S.J. 


EXPULSION or TRESPASSERS 


A PERSON may use reasonable force to expel anyone who is trespassing on his 
land (R. v. Hussey (1924), 18 Cr. App. R. 160), and some months ago (‘‘As- 
saults on Constables,’?) we drew attention to a case in Bristol Magis- 
trates’ Court in which it appeared that some police officers went to the defend- 
ant’s house to make inquiries about a road accident in which the defendant’s 
car was said to have been involved. The defendant requested them to leave 
but they did not do so and the defendant was charged with assaulting one of 
them. The charge was dismissed because, at the time of the alleged assault, 


the police officers were trespassers. A similar point arose recently at Hudders-. 
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field and the stipendiary’ magistrate, Mr. L. M. Pugh, helde that a policeman 
was a trespasser from the moment he was told to leave a house at which he had 
ealléd to make inquiries. It seems that the constable in question. was given 
little chance to leave before the alleged assault took place, but as he was a tres- 
passer and therefore not in the execution of his duty the charge of assaulting 
a constable acting in the exeqution of his duty was dismissed. The learned 
magistrate added thatthe fact that the constable was given little chance to leave 
when told to do so would have been a pertinent matter for inquiry if there had 
been a charge of common assault and that the constable would be entitled to lay 
information against the defendants for this offence. However, a trespasser need 
. be requested and therefore given the opportunity to leave only if he entered 
upon the land peaceably: if he entered with force and violence the person in 
possession may at ortge use force to expel him (Green v. Goddard (1704), 2 Salk. 
641). As Lord Denman, C.J., said in Polkinhorn v. Wright (1845), 8 Q.B. 197 
“there is a manifest distinction between endeavouring to turn a man out of a 
house or close, into which he Ras previously entered quietly, and resisting a for- 
cible attempt to enter. In the first case, a request is necessary; in the latter 
not.’—8.J. - 


Pouce: POWER OF ENTRY a 


In general, a police constable has no right to enter or remain on private pre- 
mises, save on the invitation or with the permission, express or implied, of the 
lawful occupier. If asked by an occupier to leave premises, a constable is not 
entitled to remain merely for the purposes of making inquiries, which cannot 
result in an arrest (Davis v. Imsle (1936) 2 All E.R. 213). In a case which 
came recently before the Stipendiary Magistrate at Huddersfield a police con- 
s stable went to a house to make inquiries about an assault, alleged to have been 
committed by the children of the occupier on a young girl. There was no evi- 
dence as to the nature of the assault, nor was it alleged to be one of an indictable 
nature. It appeared that the constable was just inside the door on the threshold 
of the house, and upon being ordered by the occupier to go away, he refused 
to do so. He was then Physically attacked by the householder and her son who 
were jointly charged with assaulting a police officer in the execution of his duty, 
contrary to s. 230 of the Huddersfield Improvement Act 1871. The learned 
Stipendiary Magistrate took the view that the police officer, in those cireumstan- 
ces, had no right to enter the premises without permission, and had no right to 
stay after he was told to go, and from that moment was a trespasser. According- 
iy, he was not acting in the execution of his duty, and the charge under s. 230 
of the Act of 1871 was dismissed. This decision tallies with that in Davies v. 
Lisle (supra), in which, on somewhat similar facts, a conviction of unlawfully 
assaulting a constable in the execution of his duties as such constable was quash- 
ed by the Divisional Court. It should be-added, perhaps, that in the present 
iistance there was no ‘alternative summons for common assault, of which the 
defendants might well have been found guilty had that been the charge. The 
decision has been inaccurately reported in some sections of the daily Press under 
such arresting headlines as ‘‘Rolling Pin Mother wins Right to hit Policeman’’. 
This is, of course, a complete misunderstanding of the legal position. The point 
at issue was whether the police officer ‘was acting in the execution of his duty, 
and the decision amounts to no more than that a case of assaulting the police 
ae in the execution of his duty as such constable had not been made 
out.— LJ. 


LIABILITY OF PASSENGERS 


JorsT tortfeasors are liable, jointly and severally, for the whole amount of 
damage cated by the tort and persons are joint tortfeasors ‘‘ when their respect- 
ive shares in the commissiqn of the tort are done in furtherance of a common 
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design. ..there musė be concerted action to a common end’’ (per Bankes, L.J., 
in The Koursh [1924] P 140). In Scarsbrook v. Mason, 105 S.J. p. 889, one of fhe 
occupants of a car which, three days previously, had been taken without the 
owner’s consent, was thus held to be liable in respect of injuries suffered by 
three pedestrians when the vehicle crashed in the course ef a journey to South- 
end. At the time of the accident the defendant was said to have been sitting 
in a back seat and Glyn-Jones, J., stated that it made no difference that he (the 
defendant) did not know how the car was acquired. In order to establfsh that 
two or more people are joint tortfeasors, community of design must be estab- 
lished and it would be difficult to contend that, if two or more people are travel- 
ling by car to a certain destination, they are not journeying with a common 
purpose. On the other hand, can it be said that a back-seat passenger ‘‘shares’” 
in the driving of the car, and what ‘‘action’’ is there on hi$ part? The well- 
known ease of Brooke v. Bool (1928) 2 K.B. 578, illustrates the width of the 
rule as to joint tortfeasors but, as far as we are aware, this is the first occasion 
on which it has been applied to a passenger ina car. The point is obviously of 
great importance and a decision of the Court of Appeal would be welcome. 
There is, of course, ample authority for the proposition that the owner of a car 
may be liable for the negligence of the driver if he is sitting at his side (Samson 
v. Aitchison [1912] A.C. 844) or even if he has got out of the car and allowed 
a*friend to drive it (Parker v. Miller (1926), 42 T.L.R. 408), but that is another 
matter. In these cases the owner’s liability depends upon whether or not he 
has abandoned his right to control the way in which the car is driven: see also 
Ormrod v. Crosville Motor Services, Ltd. (1953) 1 W.L.R. 1120—8s.J. 








SLANDER OF TITLE 


Tue elements of the tort of slander of title are well established. “They nor- 
mally consist of a false disparagement of the title of an owner of property, malice 
and special damage. We say ‘‘normally’’ because there are exceptions from 
the requirements of proving special damage. Modern instances of reliance on 
the cause of action in relation to conveyancing transactions seem rare, although 
in 1907 an action was brought for alleging that a hotise was haunted. The 
‘action, however, failed as no special damage was shown. Recently a plaintiff 
lessee has succeeded in such an action, based on a statement included by the 
landlord in a licence to assign the lease that by granting the licence the land- 
lord did not admit that the lease was validly granted or binding (Lover v. 
Pearce, decided by Buckley, J., on April 14, 1961). The proviso was included 
in the written licence, but the licence itself was not sent to the proposing pur- 
chaser’s solicitors, its contents being communicated orally to them by the ven- 
dor’s solicitors who, apparently, had communicated with the purchaser’s soli- 
citors on the similar terms of a draft of the licence. The sale went off as a result 
of the proviso, and malice was inferred since on the facts it seemed that the 
landlord was disparaging the validity of the lease with a view to obtaining some 
financial advantage from the plaintiff. Subsequently the leasehold was sold 
to another purchaser for less and the vendor brought an action against the land- 
lord for the difference. Perhaps the interest of this case lies in the circumstan- 
ces of publication. Since a licence to assign was a document which a vendor 
was bound to disclose to the purchaser, that disclosure was something which the 
landlord must have known would follow and thus was the landlord’s act. The 
lessee, therefore, recovered as damages the difference in price on re-sale—DL.J. 


MAINTENANCE: THE ‘‘Lumpe Sum’’ PAYMENT 


Can a man properly enter into an agreement with his wife or ex-wife to pay 
her a lump sum in consideration of her renouncing for all time any rights she 
may have to a claim against him for maintenance? Many such contracts have 
been made, and no doubt fulfilled, but, since no private agreement can oust the 
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cotirt’s jurisdiction to provide for a wife, they are unenforceable because they 
are against public policy: Hyman v. Hyman (1929) A.C. 601. However, if the 
court’s jurisdiction is not ousted, but the terms of such an agreement are incor- 
porated in an order of the court, then, once the capital sum has been paid, the 
wife is precluded from making any effective application to the court for main- 
tenance: Mills v. Mills (1940) P. 124. This was the position until June this 
year, when Marshall, J., held that a wife who had entered into such an agree- 
ment (sanctioned by the court), and had received the lump sum, was neverthe- 
less entitled to make a new application to the court for maintenance: L. v. L. 
(1961) 3 W.L.R. 544. The basis for this decision was s. 1 of the Matrimonial 
Causes (Property and Maintenance) Act, 1958, which empowers the court to 
make orders for neaintenance not only on a decree, as formerly, but at any time 
thereafter. If this’were the true effect of the 1958 Act, it seemed that many ex- 
husbands might find themselves threatened by the ghosts of financial responsi- 
bilities which they had long thought safely laid, perhaps by an act entailing 
considerable sacrifice on their part. But before the courts could be overwhelm- 


„ed by the rush of ex-wives wanting to jump on the L. v. L. bandwagon, the 


ease has been reversed by the Court of Appeal, and the position is now 
as it was following the decision in Mills v. Mills. Since leave to appeal to the 
House of Lords has been refused, this is the last word on the subject. Thisds 
a happy result: it would be inconvenient and unjust for husbands and wives, 
and create difficulties for their legal advisers, if they could not enter with im- 
punity into contracts, for their mutual advantage, to settle the question of 
maintenance once and for all by a lump sum payment. But it must be borne 
in mind that such a contract is still unenforceable per se; only if it is embodied 
in a court order can it be of any protection to the husband.—S.J. 
: J 


DisHasn CONTRACTED AT WORK 


Tue question whether a workman has contracted an industrial disease when in 
employment does not u&ually present any difficulty; but it may in some circum- 
stances be a matter of doubt, only capable of being resolved by inference. The 
appellant in Gardiner v. Motherwell Machinery and Scrap Company, Limited 
had been employed by the respondents for a few months on work likely to cause 
dermatitis, and he contracted that disease. The case came before the House of 
Lords (Lords Reid, Cohen, Hodson and-Guest) on appeal from Scotland. The 
Lord Ordinary held that the respondents had failed to provide proper washing 
facilities and that the appellant’s disease and disability must be attributed to 
this failure. Damages were assessed at £3,000. On appeal to the First Divi- 
sion of the Court of Session, which was allowed, the respondents did not dispute 
the failure of duty or the assessment of damages, but contended that the disease 
was not caused by the appellant’s work. The case appears in the current All 
England Reports. 

The House of Lords restored the judgment of the Lord Ordinary, substan- 
tially in the light of a presumption formulated by Lord Reid in these terms: 
‘“In my opinion, when a man who has not previously suffered from a disease 
contracts that disease after being subjected to cogditions likely to cause it, 
when he shows that it starts in a way typical of disease caused by such condi- 
tions, he establishes a prima facie presumption that his disease was caused by 
those conditions.” That presumption could be displaced in many ways, but 
the facts proved in this case, his lordship said, established such a” presumption. 
Lord Cohen agreed with this reasoning and conclusion. Lord Hodson found 
this a most puzzling and difficult case and was not satisfied at the conclusion 
of the hearing that, on consideration on the whole of the evidence, the appellant 
‘had made out his case. He was, however, persuaded by Lord Reid’s speech that 
the appeal should be allowed for the reasons he had given. Lord Guest did 
mot express any view on the existence of the presumption but agreed that the 
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appeal should*be allowed. This decision, which may be compared with that of 
the House in Bonnington Castings, Limited v. Wardlaw ((1956) 1 All H.R. 
615), will be of considerable assistance to the courts confronted with a similar 


problem in the future.—JL.T. è 


. 
LEASING TO ONESELF š 


“A man cannot lease to himself”. In the ultimate analysis of prolonged 
litigation it is occasionally, possible to state pithily the result. This is. so, from 
the practitioner’s point of view, in the case of Rye v. Rye ([1962] i Al E.R. 
146), where the House of Lords had to decide the effect of s. 72 (3) 
of the Law of Property Act 1925. Two solicitors in partnership, who were en- 
titled in unequal shares to the profits but were entitled beneficially in 
equal shares to the firm’s premises, purported to grant a tenancy to them- 
selves at a yearly rent, as a means of reconciling the difference between 
the inequality of their respective shares in the profits and the equality 
of their interests in the property. A majority of the House of Lords has decided, 
contrary to the view of the Court of Appeal, that s. 72(3) does not enable one 
person or several persons to grant a tenancy to himself ar themselves. Judicial 
*iews on this matter are in conflict. Mr. Justice Buckley and three Lords 
Justices took contrary views, and it is only by a tenuous majority in the House 
of Lords that the true interpretation of s. 72(3) on this issue is decided. It 
‘was decided on the ground that the contractual element posed in the conception 
of a lease by a man to himself, and the impossibility of remedies such as distress, 
led to a more fanciful result than could be the consequence of the true inter- 
pretation of the enactment. The true interpretation of s. 72(3) was that it* 
enabled in certain circumstances a vesting of a legal term of years tô be effected 
by a person in himself, but not that it enabled a contractual tenancy to be created * 
by a man with himself —ZL.J/. 


ASSESSMENT oF DAMAGES: A UNIQUR CASE 


Tue difficulty of assessing damages in personal injury cases has been shown 
recently in the decision of the Court of Appeal in Wise v. Kaye (The Times, 
December 1, 1961). In this unique case the plaintiff had been injured in a 
motor car accident. She had been unconscious for three and a half years, and 
was expected to remain so for the rest of her life. Should damages be assessed 
on the basis that she was dead, or that she had lost all the joys in life but had 
also been spared the sorrows, or should any other basis be adopted? In addition 
to agreed special damages the Court, by a majority, awarded her £15,000 by 
way of general damages, £1,500 for. loss of future earnings and £400 for loss 
of expectation of life. Sellers, L.J., thought that the soul or inner life could 
not be taken into’account in assessing damages. Loss of amenities did not 
always bring unhappiness. The matter should be treated objectively. She was 
ineapable of living any real life at all which would imevitably have its vicissi- 
tudes and unhappiness. Upjohn, L.J., concurring said that it was wrong in 
principle to deny damages to a person because his needs were nil. In a dissent- 
ing judgment, however, Diplock, L.J., said that he would have awarded £1,500 
for loss of expectation of life, £1,500 for loss of future earnings and £1,500 for 
lack of amenities. He thought that the consensus of opinion in the present case 
was that the damages should be in the region of £20,000. Yet this sum would 
have included damages for pain and suffering, realisation of her condition, an- 
xiety and similar matters; but by reason of her unconscious state she would 
not have been able to appreciate these. Leave to appeal to the House of Lords 
was given. The plaintiff died, however, early in the present year (The ‘Times, 
January 8, 1962).—Z.J. 
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4 f MUTÚAL DESERTION s j5 

Sue problem of mutual desertion confronted Wrangham J. in Wevill v. Wevill 
(The Times, 15 February). The learned judge would not say that it was 
imposible in law for a husband and wife to desert each other, but observed that, 
such a finding could only be made, if at all, on very special facts, as appeared 
from ditta of the Court of Appeal in Lang v. Lang (Lhe Times, 7 July 1953). 
In that%ase Jenkins L.J. described the conception of mutual desertion as one 
which, he found it hard to understand, and Hodson L.J. as one which he was 
unable to, appreciate. ` Desertion, Wrangham J. said in the recent case, con- 
sisted of the deliberate abandonment of cohabitation by one spouse without the 
consent of the other and without cause. Mutual desertion could only arise 
where the act of ea#th spouse was outside the knowledge of the other so that no 
conduct could give tise to an inference of consent. This did not mean that a 
spouse must regard his or her abandonment by the other as unwelcome. 

But his lordship went on,*the matrimonial cohabitation must have ended on 
the initiative of one spouse without any coercion by the other in the taking of 
that initiative. The fact that one spouse helped the gther to carry out a deter- 
mination already formed did not amount to consent. A spouse who had deter- 
mined so to arrange matters that cohabitation was likely to be brought to an 
end was the true cause of its termination, even though the other spouse behaved 
in a manner which, in other circumstances, would make him or her a deserter. 
In the case before him the learned judge found that the motive behind the 
husband’s taking another flat and asking the wife to accompany him there, be- 
lieving that the wife, who had lived for a very long time in the place from which 
he was proposing to move, would refuse to go with him, was vital. Matrimonial 

‘cohabitation came to an end as the result of his scheme. The wife was accord- 
ingly entitled to a decree on ground of his desertion. We know of no case in 

* which the court has arrived at a finding of mutual desertion, which is not | 
surprising, for, while the requisite animus deserendi might be formed by each 
patty unknown to the other, it would be -impossible to attribute to either of 
them that absence of consent to the other’s leaving which is also necessary 
factor. Such a case, i would seem, .would be one of mutual agreement to 
separate.—L.T. a 
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Clerk & Lindsell on Torts. By A. L. ARMITAGE, M.A., LL.B., General Editor, 
and eight other. learned Editors. Lonpon: Sweet & Maxwell Limited, 
11, New Fetter Lane. Bompay: N. M. Tripathi (P) Ltd., Princess Street. 
Twelfth edition. 1961. Roy 8vo. Pages coxxvr-+ 1094. Price Rs. 122.00. 
Tms magnificent and monumental work’ on Torts has achieved unique repu- 

tation wherever English Law has laid its foundation. This edition has been 

revised by a team of learned editors, and they have overhauled the whole work. 

Some of the Chapters are re-arranged to facilitate the work of ready reference. 

Chapters dealing with Vicarious Liability, Damage, Inducing Breach of Con- 

tract, Intimidation, Conspiracy, Trade Disputes, Negligence, and Breach of 

Statutory Duty have undergone complete and careful revision. The chapter 

on Oceupiers’ Liability is a new chapter based on Occrfpiers’ Liability Act, 1957. 

The case law has been carefully brought down to July 1961. Courts and lawyers 

will find the present edition extremely useful owing to numerous changes made 

in the arrangement of the matter. There is no better work on the Law of Torts 
than this well-known and valuable treatise. 


Commentary on the Constitution of India. Volume IL. By Durea Das Basu, 
Meniber,, Law Commission of India. Cancurta: S. C. Sarkar & Sons (P) Ltd., 
Ete vues Square. Fourth edition. 1962. Roy 8vo. Pages cxxxu + 842+ 12. 

rice £ 4. = 
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Tis Volume deals with Articles 20 to 117. Articles 20 to 35 present the im- 
portant topic of Fundamental Rights and they are of particular interest to the 
‘practising lawyer in so far as they include the subject of constitutional safeguards 
in criminal law and law of preventive detention. The book also treats of the 
executive and legislative organs of the Union and theif working. The topic of 
Parliamentary privilege and practice and procedure in Parliament, is elabo- 
*rately discussed. The learned author carefully examines how far the English 
practices and precedents are applicable in India. Tha comment under each 
article has been divided under two heads: (a) Other Constitutions, (b) India. 
Such a systematic comparison of different Constitutions has not been attempted 
in any other work. The object of this work is to present a juridical interpreta- 
tion of the Constitution of India as may be of use in Coyrts. This volume is 
pound to be highly useful to statesmen, parliamentarians and students of poli- 
tical science. 


A Commentary on the Negotiable Instruments Act. By Rai Sahib JANTI PRASAD 
GUPTA, M.A., LL.B., Advocate. Meerut: The Hindustan Law Publishing Co., 


i .., -° Krishna Para. 1962. Demi 8vo. Pages xrv + 488. Price Rs. 14. 


. Tae Negotiable Instruments Act is highly useful to the business community. 

e This Act has made the law on the subject uniform in the whole country. In 
India, even prior to the passing of the Negotiable Instruments Act, the Hundi, a 
form of indigenous bill of exchange, was in vogue. Indian and English decisions 
up to date have been copiously referred to in explaining the various provisions 
of the Act. Important subjects such as the definitions of various legal terms, 
Negotiation, Presentment, Discharge of liability on Notes, Bills and Cheques, 
Notice of Dishonour, Noting and Protest presumptions, relating to Negotiable 
Instruments are exhaustively dealt with. There are ten appendicts giving the 
provisions of cognate enactments. The scope and principle of every section havé 
been clearly explained. Courts and lawyers will find this commentary very help- 
ful in understanding some of the intricate provisions of this Act. : 


Bibliography of Medico-Legal Works in English. By Rosert P. BRITTAIN, B.S6., 
B.L., M.A., LL.B., M.B., CH.B., D.P.A. LONDON : Sweet & Maxwell Limited, 11 New 
Fetter Lane. Pompay: N. M. Tripathi (P) Ltd., Princess Street. 1962. Roy 
8vo, Pages xx + 252. Price Rs. 42.00. 

Tus bibliography is only a preliminary portion of a large project which deals 
with the history of legal medicine. This history: will trace the inter-relationship 
of law and medicine from earliest time until the present. Particular considera- 
tion is given to the part which medicine has played in the administration of 
justice. The learned author has endeavoured to test every work in English on 
Law and Medicine. He has recorded every publication on the subject which 
has an independent existence, even pamphlets and thesis. Translations. into 
English of foreigh works are included. The number of authors represented is 
1432. Every author’s name, date of birth, academic qualifications and the 
title of his work have been given. This Bibliography is the first of its kind 
attempted in the medico-legal field and is bound to prove extremely useful for 
purposes of reference. 


Hand Book of Determinations U/S 52 [of the Bombay Sales Tax Act, 1959]. By 
C. N. SANGHAVI, B.COM., F.c.A. and R. J. JASANI, B.A., B.com. Bompay: Vipul 
Publications, Ebrahim Mansion, 366/68, Kalbadevi Road. 1962. Roy 8vo. 
Pages vi-+ 104. Price Rs. 3. 


In this booklet the learned authors have gathered together thousands of com- ` 


modities in respect of which the Commissioner of Sales Tax has given decisions 
under section 52 determining the rate of tax thereon. The decisions are arrang- 
ed commodity-wise in alphabetical order for the purpose of quiek reference. 
This booklet will prove useful to those who are concerned with sales tax matters, 
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SALIENT FEATURES OF THE NEW INCOME TAX ACT.* 


“When a person ‘aequires and holds wealth, he pays wealth tax. When he 
spends it, he pays expenditure tax. When he invests it and earns income, he 
pays income-tax. When he gives it away to any one, he pays gift tax. At death 
the estate duty becomes payable”. 

Prof. Nicholas ‘Kaldor. 


No State can be administered and developed without incurring expenditure 
and to meet such expenditure taxation is necessary. No particular tax has 
become so enduring in ù country’s fise as income-tax. In fact, income-tax has, 
now come to be the corner-stone of the fiscal arch as nearly one-half of the 
total revenue of- India comes from this source. 

History of Income Tax Acts in India.—In India, income-tax was imposed for 
the first time in the year 1860 to meet the financial burdens of the so-called 
Sepoy Mutiny of 1857. This was a modest measure levying a tax of only 2 per 
cent. on the income between Rs. 200.00 to Rs. 499.00 and only 4 per cent. on 
higher incomes. This Act was to last for five years but was extended upto 1886 
for one reason or another. Then came the Income-tax Act of 1886 which brought 
within its fold incomes from salaries and professions which had hitherto been 
exempt from taxation. The minimum tax was fixed at 4 pies in a rupee for 
incomes between Rs. 500 to Rs, 1,999 and at 5 pies in a rupee for those of 
Rs. 2,000 and above. This Act remained i in force unchanged till 1903 when the 
taxable limit was raised to Rs. 1,000. The next important change in the Income- 
tax law took place in 1916 when, as a result of the First World War, the rate 
of tax for income above Rs. 5,000 was raised. Super-tax on income over Rs. 50,000 
was imposed for the first timé in 1917. Increasing importance of taxation led 
to a demand for a more accurate assessment procedure and the Jaw was, there- 
fore, substantially recast by the enactment of the Income-tax Act of 1918, one 
peculiar feature of which was to tax the income in the year of accrual. But by 
passing of time, this Act proved inadequate and required a substantial revi- 
sion. An All-India Committee -was accordingly appointed in 1921 to make 
recommendations in this behalf and the result was the Income-tax Act, 1922, 
which remained in force till March 31, 1962. During its existence of 39 years, 
the Act of 1922 was amended for about equal number of times. By numerous 
and hurried amendments the Act of 1922 became so complicated, illogical and 
obscure that the Government of India decided in 1956 to refer it to the Law 
Commission for its simplification without changing its basic structure. The 
report of the Law Commission was received by the Government in September 
1958 but in the meanwhile a committee called the Direet Taxes Administration 
Enquiry Committee was appointed by the Government to consider measures 
designed to minimize inconvenience to assessees and to prevent evasion of tax. 
The recommendations of the Law Commission and the Direct Taxes Adminis- 
tration Enquiry Committee was examined by the Central Board of Revenue in 
consultation with the special committee of senior officers of the Ministry of 
Law. This committee also took into consideration suggestions and criticisms of 
the Chambers of Commerce, Associations of income-tax practitioners, legal pro- 
fession, and* chartered accountants and the members of the public. Thus the 


*By Burjor z. Antia, Solicitor, High Court, ‘Bombay. 
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Income-tax Att, of 1961 is the outcome of such examination and follows* the 
pattern recommended by the Law Commission. The point to note in this çon- 
text is that barring a few changes, the new Act is nothing but the logical and 
systematic arrangement of the old Income-tax law in a more convenient manner. 
Other purposes in enacting the new Act are: (i) taxing sources of income which 
have been left out previously; (ii) preventing® loopholes in the law. through 
which tax escapes; and (iii) tightening the machinery to collect taxes. 

Keeping in view this criteria of' the new Act, the main changes appearing in 
the new Act are as follows: 

Charitable Trust.—The law relating to the exemption of charitablé trust has 
undergone drastic changes. The definition of ‘charitable purpose’ is amended 
so as to exclude the trust carrying on activities of profitsefrom exemption of 
income-tax. The new Act also prohibits accumulation of intcome of a trust over 
the limit of Rs. 10,000 or 25 per cent. of its income, whichever is higher. Thus 
under the new Act, accumulation of income of æ trust beyond the limit men- 
tioned above is liable to tax even if the money is accumulated for a bona fide 
charitable purpose authorised by the trust deed. To mitigate the rigour of 
this provision, the Act provides accumulation of income for a period not ex- 
ceeding 10 years after taking prior permission of the ,Income-tax Officer and 

«specifying to him the purpose of the accumulation. The new Act gives statu- 
tory recognition to the principles laid down in Breach Candy Swimming Bath 
Trust,' J. K. Trust,?2 and Dharma Vijay Agency? eases and exempts from 
tax income from a business undertaking held for charitable and religious pur- 
poses. Another important change regarding the charitable trust is that a new 
trust created after April 1, 1962, for the benefit of any particular religious 
community or caste or the family members of the author of the trust or if such 
founder is a Hindu undivided family, for any member of such fanfily, will not 
be entitled for exemption from income-tax. The point to note in this respect” 
is that this provision is applicable only to trusts created after April 1, 1962,. 
and it does not disqualify existing trusts from exemption and they will ton- 
tinue to enjoy the same. 

It can be seen that the provisions regarding charitable trusts in the new Act 
are unfair, unjust and unreasonable, as they will come in the way of charitable 
trusts doing silent but meritorious service to the members of their caste or 
community. One can understand the needs of the Government so as to tap all 
possible resources for revenue but the Government should not tax in a way 
which is against the principles of equity, good conscience and fair play, parti- 
eularly when the Government could not meet the needs of homeless, sick or 
illiterate people and public charitable trusts are doing their best in alleviating 
such cases of distress. 

Bad Debts.—In regard to allowances for bad debts the new Act incorporates 
a big concession to the assessee in that if bad debt is written off by the assessee 
in any particular-year but the Income-tax Officer holds it to have become bad 
in any earlier year, the assessment for such earlier year is to be reopened and 
will be allowed as bad debt for such earlier year. 

Development Rebate—The new Act continues to give concession to the com- 
panies by way of development rebate but with less restrictions that the assets 
eannot be sold for eight years from the date of instalment instead of ten years 
under the old Act. Ben&fit of development rebate is also extended to the public 
companies succeeding firms as in the case of private companies so succeeding. 
In case of merger of subsidiary companies in holding companies, the benefit 
of the development rebate will be given to the holding company, if a subsidiary 
company is a hundred per cent. Indian company. 

Capital Gains.—The new Act abolishes taxes on capital gains of the companies 
in liquidation but holds liable the shareholders receiving the capital assets from 
such companies to be assessed on the difference between the market value of 


1 (1955) 27 L'T.R. 279. ‘ 8 (1960) 88 L.T.R. 392. 
2 (1957) 82 I.T.R. 535. 
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the.assets on the date of distribution and costs of the acquisition of the shares 
by them. Any distribution of capital on the dissolution of à firm and any 
trafisfer of a capital asset under an irrevocable trust are not regarded as trans- 
fers for the purpose of capital gains tax under the new Act. Moreover the 
new Act abolishes the distinction between assets acquired as a result of a parti- 
tion of a Hindu undivided family or by way of gift before and after April 1, 
1956. A uniform procedure is prescribed, according to which, for assets ac 
quired before January 1, 1954, either the market value on the date of acquisition 
or the market value on January 1, 1954, at the option of the assessee is adopted 
whatever be the mode of acquisition. The exemption from capital gains tax 
which was available in the case of purchase of another property for one’s own 
residence has been extended to the construction of house property for the pur- 
pose of one’s own residence within a period of two years from the date of the 
transfer of one’s house property. Another long needed change by the new Act 
in this respect is that the lgss under the head of income -will not be set off 
against income under the head ‘capital gains’ if the assessee so desires. 

Unexplained Cash Credits & Investments—To tighten the loop-holes in the 
old law so as to prevent escape of tax, the new Act provides under s. 68 that 
unexplained cash credits appearing in the books of account of an assessee will 
be treated as the inconte of the assessee. Similarly, s. 69 empowers the Income- 
tax Officer to tax the value of the investments not appearing in the books o 
the assessee and not explained by him satisfactorily as income of the financial 
year in which the investments have been made. 

Penal Super-tax—tThe law relating to additional super-tax on undistributed 
profits (s. 23-A Companies) is now set out in ss. 104 to 109. Some relief is 
given to the assessee by the new provisions which give the assessee an opportu- 
nity to make good the shortage in distribution, fix a time-limit for the passing 
of an order to pay penal super-tax, take into account donations to charitable 
institutions and incomes accruing outside India in a country, the law of which 
prohibits remittance of money to India, while working out distributable income. 
The new Act also clarifies the position that the reserve includes depreciation 
reserve. 

Submission of returns.—The new Act makes sweeping changes in regard to the 
submission of returns of income. The provisions requiring Income-tax Officer 
to issue, through newspaper advertisements, a general notice calling for sub- 
mission of returns, having no parallel in the tax laws of the other countries and 
entailing a huge expenditure and labour has been deleted on the recommenda- 
tion of the Law Commission (12th Report of the Law Commission at page 406) 
and the Direct Taxes Administration Inquiry Committee (its report for the 
year 1958-59 at page 10). Instead, a primary obligation has been laid on the 
tax-payer himself for automatic and voluntary submission of returns of income, 
if he is assessable under the Act. Under s.-22 of the Act of 1922, it was doubt- 
ful whether a person had voluntarily to submit a return in regard to the income 
of another person in' respect of which he was chargeable to tax. Section 139 
now removes this lacuna and imposes a statutory duty on the person who is 
chargeable on the income of another to submit voluntarily a return in respect 
of the total income of that other person if it exceeds the maximum amount not 
chargeable to tax. 

A definite statutory time limit has been placed for the submission of returns 
which is June 30 of the assessment year. If the total income includes business 
income, then the return must be submitted before the expiry of six months from: 
the end of the previous year or if there is more than one previous year, from the 
end of the previous year which expires last before the commencement of the 
assessment year or before June 30 of the assessment year whichever is later. 
The Income-tax Officer has a discretion under certain circumstances to extend 
the date for furnishing the returns, on an application made in prescribed manner 
to the Income-tax Officer. If the return is not filed before the extended date 
the assessee is liable to pay interest at the rate of 6 per cent. per annum from 
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the extended date *to the date on which the return is Torneg on the amqunt . - 


of tax payable. * 

Under the new Act the Income-tax Officer may call upon a person to submit 
a return not only in regard to his total income but also in regard to the total in- 
come of any other person for which he is liable. But thi€ notice for filing the re- 
turn must be served before the end of the relevant assessment: year ‘and the 
Gefinite time of thirty days fromthe date of service of the notice must be given 
within which a return must be furnished. Under the new Act, a timélimit of 
four years is set within which a person may voluntarily submit a return before 
any assessment is made by the income tax department. The new Acé also, pro- 
vides for the submission of returns regarding capital loss to be carried forward 
and set off similar to the returns of business losses. 

Income Escaping Assessment.—In case where income egtapes assessment by 
reason of the omission or failure on the part of an assessee to make a return 
or to disclose fully and truly all material facts that are necessary for his assess- 
ment, the normal time limit to issue notice for assessment is eight years from the 
end of the relevant assessment year. If the escaped income for the relevant 
assessment year amounts to or is likely to amount to Rs. 50,000 or more then 
the notice may be issued within sixteen years from the relevant assessment year. 
fo cases where there has been no such omission or failure 6n the part of an asses- 
see, notice for re-assessment is to be issued within four years from the end of the 
_ relevant assessment year. When ‘an assessment of an assessee or any other 
person is re-opened in pursuance of an order in appeal, reference or revision, 
there is no time limit. But this does not permit the re-opening of an assessment 
which had been barred at the time of the order appealed against was made. 
The new Act prescribes the time limit for assessing escaped income which is 
fixed at four years from the end of the assessment year in which the notice was 
served, in the case where the income escapes assessment by reason of: the omis- . 
sion or failure on thè part of the assessee to make a return or to disclose fully 
and truly all material facts. In cases where there has been no such omisgion 
or failure on the part of the assessee the time limit is the same but it is to be 
computed from the end of the assessment year in which the income was first 
oo or the expiry of one year from the date of sevice of notice whichever 
as later 

Liability of the Legal Representatwves—The Law Commission was of the view 
that s. 24-B of the Act of 1922 which dealt with liability of legal representative 
in regard to the tax payable on income of the deceased up to his death was not 
direct enough to bring out in proper perspective the main idea behind the sec- 
tion ‘and that it did not deal step by step with the various stages at which the 
proceedings might stand at the time of the death of the deceased. Section 159 
of the new Act emerges in the new form and deals under separate sub-sections 
with (i) liability ôf a legal representative to pay any sum which the deceased 
would have been liable to pay if he had not died; (ii) continuity of the proceed- 
ings; (iii) legal representative to be deemed an assessee; (v) his personal 
liability if he disposes of or creates a charge on the deceased’s assets; (v) his 
right to recover or retain tax paidiby him; (vi) the department’s right to 
proceed against the deceased’s property ; and (vii) the limitations on his liability. 

Succession to the Busimess—Under the new Act the predecesosr of a business 
is liable to ‘capital gains tax, and when the predecessor cannot be found, the 
suecessor would be liable to pay capital gains tax. This provision was enacted 
to counteract the decision in the Express Newspapers Case that the successor 
was not liable to be taxed on the capital gains of the predecessor under s. 26(2) 
of the Act of 1922. 

- Partition of Hindu Undivided Family—The new Act defines partition and 
its provision applies to partial partitions also. The new Act also casts 
liability on an assesseé to make a claim for partition and on the Inceme-tax 
Officer to inquire about the partition and to record his findings whether the 
partition—complete or ‘partia}—has occurred or not-and, if so, from what date. 
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The new Act also lays dowx that so long as complete pinon not recorded 
the family will be deemed to continue to be joint. If any partial partition is 
recorded then the income from the property covered by the -partial partition 
will be excluded from the total income of the family. In relation to the period 
before partition, penalty, interest, fine, ete., may be levied on the members of 
the joint family as if no partition had taken place and thereupon they would 
be liable*jointly and severally to pay the same. 

Liability of the Direetors—Section 179 of' the new Act makes a violent de- 
parture from the well established principles that a limited company is an entity 
with limited liability. This is the principle universally recognised and followed 
jn all Indian statutes and till today no exception has been carved out from it. 
But for the first time in the history of the Indian laws, s. 179 shatters this 
fundamental principle and holds not only the directors of a private company 
in liquidation personally liable for the arrears of taxes of such companies but 
their heirs also to the extent vf the estate inherited by them from the deceased 
directors if the non-recovery of taxes is due to gross neglect, misfeasance or 
breach of duty on the part of the directors. This provision in the new Act is 
deterrent to the growth of private companies as they are reduced under s. 179 
almost to a state of partnership. Section 178 casts liability on the liquidator 
or the receiver of a company in liquidation to notify their appointments to thes 
Income-tax Officer within 30 days from their appointments and to set apart 
amount for tax liable to be paid by such company in liquidation. If the liqui- 
dator fails to set apart the amount, the new Act holds the liquidator personally 
liable to pay the taxes of the company. Another revolutionary change of the 
same type has been introduced in the new Act by s. 79 under which a controlled 
company would no longer be entitled to set off past losses against profits of the 
previous yedr unless 51 per cent. of the shares carrying voting rights were bene- 
“ficially held by the same persons in the year in which income was earned and 
in the year in which losses were incurred except when the Income-tax Officer is 
sati$fied that the change in the shareholding was not effected with a view to 
avoiding or reducing any liability to tax. 

Registration of Firms.e-One of the most redeeming features of the new In- 
come-tax Act is the simplification of the procedure for registration of firms. 
The relevant sections are ss. 184 to 186. Sub-section (2) of s. 184 now provides 
that an application for registration of the firm may be made even after dissolu- 
tion of the firm. Sub-section (3) provides that an application for registration 
is to be signed by the partners personally of an existing or an already dissolved 
firm. Sub-section (4) of the same section simplifies the provisions of r. 2 of 
the Income Tax Rules, 1922, and instead of specifying different time limits for 
making of an application for registration, it provides that an application shall 
be made before the end of the previous year, with a proviso that the Income-tax 
Officer may entertain a belated application if he is satisfied that the firm was 
prevented by sufficient cause from making the application in time. Sub-sec- 
tion (7) of the same section does away with the procedure under the Act of 
1922 by which a firm was required to renew registration every year by making 
a fresh application. Now the registration granted once has effect for every 
subsequent assessment year unless there is a change in the constitution of the 
firm or re-adjustment in the shares.of the partners. To continue the effect of 
registration once granted to a firm, it is now sufficient if the firm furnishes 
along with its return, a declaration that there was no change in the con- 
stitution of the firm or in the share of the partners. Under the new Act 
the Income-tax Officer is not entitled to reject an application for registration 
merely on the ground that it is not in order. Now he is under a duty to bring 
the defect to the notice of the firm and to give it an opportunity to rectify the 
same. Only if the defect is not rectified within one month of the notice, the In- 
come-tax Officer can reject the application for registration. Before registration 
of a firm can be cancelled on the ground that it is not genuine, a reasonable 
opportunity of being heard should be given to the firm and that too with the 
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previous E N of the Inspecting Assistant Commissioner. Moreover régis- 

_ tration of the firm cannot be cancelled on the ground that it is not genujne, 
after the expiry of 8 years from the end of the assessment year in respect of 
which registration was granted. In this context it is worthwhile to note that 
the new Act casts liability upon the registered firm to retain out of the share 
ef each partner in the income of the firm, a stim not exceeding 30 per cent. 
thereof, until the partner pays the tax levied upon him, failing whichethe firm 
shall be liable to pay the tax to that extent. 

In this context it is worthwhile to note that s. 182 of the new Act, continues 
the old unjust levy of double taxation on registered firm. Unlike a company, a 
partnership firm is not a separate legal entity from the partners consisting 
it and taxing the same income twice over—once in the name*of a firm and other 
in the name of individual partners constituting the firnt—is an unjust and 
inequitable provision unparallel in the taxation laws of the world. This is an 
unfortunate and distressing aspect of the new Act, but it is more unfortunate 
and distressing because the Law Commission strongly recommended the aboli- 
tion of this double taxation but the Government thought fit to discard this 
valuable advice given by the learned, members constituting the Commission 
which was in fact appointed by the Government itself so as to perpetuate this 

“grossly unjust and unfair levy under the new Act. Moreover, discarding of the 
suggestion of the Commission by the Government and continuance of unjust 
provision in the statute book create doubts in the minds of the general public 
about the bona fides of the Government and utility of appointing such Com- 
mission. 

Recovery of Tax—One far reaching change made by the new Act is in re- 
gard to the recovery proceedings. Under the old law tax dues were to be 
recovered as arrears of land revenue. This led to varying procedurd in different 
States as the law relating to recovery of land revenue varied from State to State.” 
Moreover this meant that the Income-tax Act of 1922 was not a self-contained 
statute. To overcome these shortcomings, the new Act, on the recommendation 
of the Law Commission, incorporates exhaustive provisions in chapter XVII D 
read with Schedule II for the recovery of taxes. Sectien 220(/) now provides a 
uniform and definite time limit for payment of tax demanded which is fixed at 35 
days from service of the notice of demand. The new Act also provides that if the 
amount demanded is not paid within the time specified, the assessee will be 
liable to pay interest at 4 per cent. per annum on the amount mentioned in the 
notice of demand. The Income-tax Officer is authorised to extend the time for 
payment of tax if an application is made before its due date. The Income- 
tax Officer can also allow the payment of tax demanded by instalments 
on such conditions as he thinks fit. As already observed the new Act 
is a self-contained code for recovery of taxes; it has created a new category 
of tax recovery officer, who can recover the arrears of tax by (i) attachment 
and sale of the assessee’s moveable and immoveable properties; (ii) arrest of 
assessee and his detention in prison; and (iii) appointment of a receiver for 
management! of the assessee’s properties. Rules have also been laid down in 
Schedule II in -regard to these modes of recovery of arrears of taxes. Under 
the new Act the Income-tax Officer’s power of attachment is extended to the 
joint account. The new, Act also empowers the Income-tax Officer to apply to 
the Court holding money belonging to the assessee for payment of an amount 
sufficient to discharge the arrears of taxes due by him. 

Refund.—The new Act makes long needed changes in respect of refunds. 
Under’s. 288(2) guardians are now allowed to claim refund due to their wards. 
In cases where modification in asséssment has been made as a result of the 
order passed in appeal or other proceedings under the Income-tax Act, the In. 
come-tax Officer has to make refund without any express claim by the assessee. 
The Income-tax Officer may withhold the refund where the order giving rise to 
the refund is subject-matter, of an appeal or any other pending proceeding 
and he is of the opinion that the grant of the refund is likely to affect the 
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revenue adversely. But to withhold the refund under such ĉircymstances, pre- 
vious approval of the Commissioner of Income Tax is necessary who will also 
detérmine the period for which the refund may be withheld. Under the new 
Act the Government is liable to pay interest at the rate of 4 per cent. per annum 
on the refund due after*three months from the date on which the total income of 
the assegsee is determined and which does not consist solely of income from 
interest on securities and after six months in‘any other cases. If as a result 
of an order in appeal or any proceedings under the Act, refund is due to the 
assessee and not paid within six months from the date of the order, the govern- 
ment will be liable to pay interest at the rate of 4 per cent. per annum to the 
assessee from the expiry of the said period of six months till the payment of re- 
fund. 

Provisions Regarding Appeals.—The new Act gives statutory recognition to 
the powers of the Appellate Assistant Commissioner in considering any matter 
arising out of the proceedings in which the order appealed against was passed, 
notwithstanding that such matter was not raised before him by the appellant. 
The provision barring an appeal against a levy of penalty for default until the 
tax has been paid is omitted by the new Act. In case of appeal to Appellate 
Tribunal the new Acti provides a right to file a memorandum of cross-objection 
within thirty days of the notice of appeal to both the Income-tax Officer and the 
assessee for which no fees are to be paid. The Appellate Tribunal has power™ 
to permit the filing of memorandum even after the expiry of the period of thirty 
days, if sufficient cause is shown. Under the new Act the Tribunal has power 
to allow an application for the statement of a case to the High Court presented 
after sixty days but within a further period not exceeding thirty days, if it is 
satisfied that the applicant was prevented by sufficient cause from presenting it. 
With regard to the provisions of reference to the High Court on question of law, 

ethe new Act lays down that when there is a conflict in the decision of various 
High Courts in respect of any particular question of law, the Tribunal may make 
a reference direct to the Supreme Court so as to save BA ONAEY expenditure 
and delay in disposal of the reference. 

Fraudulent Transfers; —Section 281, of the new Act ‘places a very important 
tool in the hands of the Income Tax Department on the lines of s. 53 of the 
Transfer of Property Act but, unlike that section, the transfer can be challeng- 
ed even when it is during the pendency of the income-tax proceedings and before 
an assessment has been made. 

Pardoning Powers.—Like pardoning powers of the Crown under s. 337 of 
the Code of Criminal Procedure, the new Act gives power to the Central Gov- 
ernment to grant immunity from penal proceedings or prosecution to those who 
having abetted an offence under the Act, come forward to give evidence against 
an assessee. 

Authorised Representatives.—In regard to the authorised representatives the 
new Act preserves the existing position, but officers of the Income Tax Depart- 
ment are debarred from practising before any income tax authorities for a period 
of two years from the date of their retirement or resignation. Similarly a person 
who is convicted of an offence connected with any income tax proceedings or 
on whom a penalty has been imposed under the Act is disqualified from repre- 
senting an assessee for such time as the ae ad of Income Tax may 
determine. 

‘Miscellaneous Provisions—Now let us see in brief other changes scattered 
here and there in the new Act. The definition section has been enlarged con- 
siderably and as against 29 definitions in the old Act, we have now 48 definitions. 
The definition of ‘‘assessee’’ has been made more comprehensive so as to include 
all possible categories, for example, persons who are themselves liable to pay 
the tax on income belonging to them, persons liable to pay tax on income belong- 
ing to other persons, persons deemed to be assessee under certain provisions of 
the Act or assessee in default. The new Act inserts á new definition of ‘‘assess- 
ment’’ on the lines of the Canadian Income Tax Act, 1948. The definition of 
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the word ‘‘diyideftd’’ is widened so as to include the bonus shares distribyted 
by a company to its preference share-holders and a loan by a company to its 
member who has a substantial interest in the company. Scope of the total in- 
come under the new Act is narrowed down in a way as the tax on remittance 
is abolished. The Law Commission was of the view th&t taxing an assessee in 
respect of remittance from abroad out of foreign income of past years would 
only have the effect of preventing the flow of capital into our country at a time 
when we needed it most. The new Act also simplifies complicated and cumber- 
some law relating to residence. The ambiguity caused by the phrase ‘‘other- 
wise than on an occasional or casual visit’’ appearing in s. 4(a) (we) -of the old 
Act has been removed by specifically prescribing a period of 30 days or more as 
being necessary for rendering a visit to be other than a casyal one. In the long 
list of exemption from income-tax and super-tax under thg old law are added 
remuneration to foreign technicians for the first six months of their arrival in 
India and gratuity to employees in private employment. Notifications of the 
Finance Department exempting income of University, educational institutions 
and of the members of the Schedule Tribes from taxation are given statutory 
recognition by the new Act and are incorporated in the list of exemption from 
taxation. 

One of the most important points to note in respect of new Act is that it is 
“applicable to the returns filed after April 1, 1962, and returns filed before 
April 1, 1962, and income tax proceedings pending on the said date will be 
disposed of under the provisions of the old Act. The same principles will apply 
to re-assessment proceedings, penalty proceedings and to s. 23-A Companies. 
But the matters regarding interest on refund and recovery of taxes will be 
governed by the new Act even in respect of the assessments ashes before 
April 1, 1962. 

In conclusion, barring some unjust provisions, on the whole, the new Income- 
tax Act of 1961 deserves to be welcomed by the tax payers, administrators and 
practitioners of income-tax as it simplifies the old cumbersome law on income- 
tax and makes it easy and convenient for all to follow. 


GLEANINGS. 


DISHONOUR oF CHEQUES 


WE were interested to read that a customer of a bank is claiming damages 
from the bank for libel and breach of contract in respect of the dishonouring of 
one of his cheques, While damages are invariably awarded in respect of the 
claim for breach of contraét, it is a libel to write that a cheque has been dis- 
honoured if there are sufficient funds to meet it, because such statement im- 
parts insolvency, dishonesty, or bad faith on the part of the drawer: Browne v. 
Bank of Australasia (1881), 2 N.S.W.L.R. 325. However, it has been sug- 
gested that the words ‘‘refer to drawer’’ written on a cheque do not amount 
to a libel on the drawer unless there is proof of facts and circumstances leading 
to the reasonable belief that the cheque has been dishonoured through want of 
funds: Gatley on Libel and Slander, 5th ed., p. 29. In any case, it seems to be 

‘‘immaterial whether the plaintiff claimed or recovered damages for breach of 
contract or for libel or for both, as in any event the damages would be identical?’ 
(per Coleridge, J., in Allen v. London County, ete., Bank (1915), 84 L.J.K.B. 
1286). Unless special damage is alleged and proved, nominal damages only are 
recoverable (Gibbons v. Westminster Bank Lid., [1939] 2 K.B. 882), but if 
the plaintiff is a trader, he is entitled to substantial damages although no-special 
damage is alleged or proved : Rolin v. Steward (1854), 14 C.B. 595 —S8.J. 
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P _ ANIMALS ON THE Highway . 


Tue law relating to animals on the highway was described by Holroyd 
Pearce L.J. in Gomberg v. Smith (The Times, 23 January) as ‘‘unsatisfactory, 
archaic and uncertain?’ Davies L.J., in the same case recalled that the Com- 
mittee on the Law of Civil Liability "for Damage done by Animals (of which 
he was.a member) had considered the question raised by the present case in 
1952, agd indicated that most of the argument would have been avoided if 
appropriate action had been taken following its report (Cmd. 8746: see The 
Law Times, Vol. 215, p. 68). The decision in this case turned on the distinction 
(which tlie committee would have abolished) between an owner’s liability for 
an animal brought on to the highway and one which escapes. In the former case 
the owner is undewa duty to take care that the animal does not cause harm to, 
or interfere with, other persons: see Deen v. Davis (153 L.T. 90; (1935) 2 K.B. 
282) ; in the latter no liability attaches: Searle v. Wallbank ((1947) 1 All E.R. 

"12; (1947) A.C. 341). The defendant’s dog in the present case had collided with 
a van driven by the plaintiff and caused him some injuries. The county court 
judge found that the dog had escaped and dismissed the action, but, in the 
opinion of the Court of Appeal (Holroyd Pearce, Harman and Davies, L.JJ.), 
the dog had been taken out on to the highway by the defendant and the plaintiff 
recovered damages in the sum provisionally assessed by the county court judge 
if his decision should be reversed.—L.T. 


NEGLIGENCE: MEASURE OF DAMAGES FOR PERSONAL INJURY 


In Wise v. Kaye, 102, L.J. 104, the Courr or APPEAL decided that in assessing 
damages fer negligence causing personal injuries :— 

(a) the fact that the injured person was unlikely to live to enjoy personally 
the damages awarded was not a ground for reducing the amount of general 
damages awarded (dicta of Lorp PARKER, C.J., and Hotroyp PEARCE, L.J., in 
Oliver v. Ashman [1960] 2 All E.R., at p. 680, and [1961] 3 All E.R., at pp. 
327, 828, approved). 

(b) the injured person’s lack of knowledge of his or her condition was no 
ground for reducing the amount of general damages awarded to him or her, 
save in regard to the factor of pain and suffering which may be excluded thereby 
(McGrath Trailer Equipment Pty. Co., Lid. v. Smith [1956] V.L.R. 788, and 
Hayman vy. Pike [1958] S.A.S.R. 72, applied). 

By reason of the negligent driving of the defendants, the plaintiff, a girl 
aged twenty, was rendered unconscious and received serious injuries to her 
brain, which lessened her expectation of life. She was still unconscious three 
and a half years after the accident, and was not expected ever to recover con- 
sciousness, At the time of the accident she was in employment and she was 
engaged to be married. The trial Judge awarded £879 8s. 11d special damages, 
being loss of earnings to the date of trial, £2,000 general damages for loss of 
probable future earnings which was based on probable earnings during the 
period the plaintiff might have been expected to live but for the accident, £400 
damages for loss of expectation of life, and £15,000 general damages for her 
physical injuries and the resultant loss of the amenities of life. It was unlikely 
that she would be able personally to enjoy the damages awarded or that they 
would be used to maintain her. On’ appeal against this assessment, it was un- 
disputed that the basis of the award of £2,000 could not be followed in the 
Court of Appeal in view of the subsequent decision in Oliver v. Ashman ([1961] 
3 All E.R. 823), and the award of £400 was not questioned. 

It was held (i) (Dienocg, L.J., dissenting) that the award of £15,000 gene- 
ral damages, which in truth was an award for loss of amenity, since pain and 
suffering and medical expenses and expenses for future care could be excluded 
and loss of earnings and of expectation of life had been separately assessed, 
should not be disturbed, for in relation to a living person it was not the Court’s 
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duty to measure tHe damages according to the loss of happiness occasioned. by 
the injury but 'aĉcording to the physical injury and consequent loss of amenity, 
the factors (a) and (b) stated above being irrelevant to the extent ‘there stafed, 
and (ii) the award of £2,000 for loss of probable future earnings should be 
reduced to £1,500, because, in assessing damages for loss of probable future 
earnings, the loss to be assessed was that during she curtailed period for which 
the plaintiff was expected to live after the accident (Oliver v. Ashman [1961] 
3 All E.R. 323, followed). 

Per SELLERS, L.J.: Benham v. Gambling ([1941] 1 All E.R. 7), Flint v. 
Lovell ({1984] All E.R. 200) and Rose v. Ford ([1937] 3 All E.R. 359) 
are no authority in relation to a claim for loss of earnings as distinct from a 
claim for damages for loss of expectation of life-—L.J. š 





Roap TRAFFIC, ALCOHOL AND TESTS 


In recent years the question of the relationship of alcoholic intoxication to the 
safe driving of motor vehicles has become a matter of public concern in almost 
every country in the world. Under English law, cases where this question has 
een in point, have been decided by the Courts having regard to the evidence 
as a whole, although medical evidence of opinion of the condition of the ac- 
cused driver has become common form in such cases. In the Road Traffic Bill, 
at present before Parliament, an amendment to introduce some form of com- 
pulsory chemical limit on the percentage of alcohol in the breath or body fluids 
of the suspect has been rejected in spite of a publicised preference of the pre- 
sent Minister of Transport for such a method. It is, however, interesting to 
note that in certain countries, notably Scandinavia and certain Stetes of the 
United States, such chemical tests are accepted as conclusive proof of a car - 
driver’s incapacity to drive safely, due to alcoholic absorption. We have re- 
cently received a booklet, entitled Alcohol, Drivers and Traffic Safety, written 
by Rune Andreasson and published by an insurance company in Stockholm, in 
which blood percentage tests in cases of alcoholic incagacitation are advocated. 
It is well known, however, that the degree of tolerance of alcohol, as of any 
other drug, varies with the individual, and one eminent forensic pathologist 
in this country referred in an address to a case where a person habitually drove 
without accident with a percentage of alcohol in his blood stream greatly in 
excess of that which is deemed, in those places where such a test is obligatory, 
to be conclusive evidence of incapacity. The whole question of tests for aleoholie 
intoxication has been discussed in an article published in April, 1960 (110 L.T. 
232), but for protagonists and antagonists of those tests alike Alcohol, Drivers 
and Traffic Safety will be a publication of considerable interest. The problem 
of compulsory tests will come before-the third International Conference on Al- 
cohol and Road Traffic, which is to be held at the B.M.A. House, London, in 
September next.—L.J. 


‘“Waces’’? IN Liev or NOTICE 


- Ir is firmly established that, in the absence of an obligation to provide work, 
a master commits no breaeh of contract by paying wages in lieu of notice [see, 
e.g., Konski v. Peet (1915) 1 Ch. 530], and in such circumstances a domestic 
servant has no right to sue for additional benefits lost, such as board, clothes, 
tips, commissions or other perquisites which would have fallen to his lot had 
he been allowed to work out his notice: Batt’s Law of Master and Servant, 4th 
ed., p. 191. These principles were applied and considered in McGrath v. de 
Soissons and Others, a recent case in the Bloomsbury County Court, in which 
it appeared that an architect’s contract of employment could be determined, 
under an express term of that contract, by one month’s notice. The*defendant 
employers terminated the plaintiff architect’s contract of employment by the 
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payment of one month’s luts in lieu of notice, but counsel for the plaintiff 
contended that as the plaintiff’s contract of service. stated tHat he would re- 
ceive luncheon vouchers to the value of 15s. per week the plaintiff was entitled 
to the sum of £3 in Ijeu of vouchers as well as to one month’s wages in lieu 
of notice. It was not disputed that luncheon vouchers would not be given to an 
employee who was’ away ill er on holiday and the question before the court 
‘was whether the dismissal of the plaintiff became wrongful because he was not 
paid compensation for the luncheon vouchers he would have received if he had, 
in fact, been allowed to work for the month for which he was entitled to notice. 
His Hondur Judge G. F. Leslie thought that the matter was not free from 
difficulty but he took the view that it was an implied term of the contract, to 
be inferred from ell the circumstances of the employment, that the plaintiff 
‘was entitled to luneheon vouchers only for the days he was actually working 
for the defendants. The defendants were not obliged to find the plaintiff work 
during the period for which he was entitled to notice and, for these reasons, 
the learned county court judge held that the plaintiff was not entitled to 
vouchers during the period for which he was paid salary in lieu of notice. As 
far as we are aware, this is the first decision on this point and, in this con- 
nection, it would seem to be reasonable that the principles which apply to con- 
tracts of oe and menial servants should extend to other contracts of 
service.—. 


RESTRICTED STREETS AND THE WAITING PASSENGER 


A mororisT, who had only one lung and was a slow walker, stopped his car in 
a restricted street in London by his home, got out, took a parcel home, fetched 
his wife artd two parcels from his home and returned to drive off. This happened 
during restricted hours, at 10.30 a.m., and took five minutes. On returning to 
the car, a traffic warden pointed out his offence. The motorist had infringed reg. 
3 of the London Parking Zones (Waiting and Loading) (Restrictions) Regu- 
lations 1960, S.I. 1960 No. 594, which forbids causing a vehicle to wait in a 
restricted street, save fgr ‘‘so long as may be necessary to enable any person 
to hoard or alight from the vehicle” [reg. 4(a)]. His vehicle had waited longer 
—and so the Divisional Court held (see Clifford-Turner v. Waterman, reported 
L.J. Vol. 111, p. 757). The Court refrained, however, from accepting the prosecu- 
tion’s submission that the regulations required, in substance, the wife to be 
waiting on the pavement, ready to board the vehicle. Even. so, this is hard legis- 
lation, and, as in the realm of road traffic is not uncommon, subordinate legis- 
lation at that. The regulation has since been replaced [see S.I. 1961 No. 2004, 
reg. 6(1)], but the word ‘‘necessary’’ and its absolute obligation remain. Yet 
justice and the requirements of traffic control would both, we suggest, be satis- 
fied if ‘‘necessary’’ were qualified by ‘‘reasonably’’. That would leave to the 
Court the question what was reasonable, and would temper, the legislation with 
an element of equity.—L.J. 


Contract: REPUDIATION 


Ir one party to a contract repudiates it, in the sense of making it clear to the 
other party that he refuses to carry out his part ofthe bargain, what are the 
remedies of the innocent party? It is well settled that repudiation by one of 
the parties to a contract. does not discharge it, but the other party has the option 
of either treating the contract as at an end, or of waiting until theetime of per- 
formance has arrived, before making any claim for breach of contract. The im- 
portant question whether the innocent’ party, by not accepting the repudiation 
and by performing his part of the contract, can, in a suitable case, sue for the 
contract price was canvassed by the House of Lords in White & Carter (Coun- 
ceils), Lid. v. McGregor [(1961) 3 All E.R. 1178] and led to a remarkable con- 
flict of judicial opinion. The House decided, By a majority of three to two, 
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that it was open té the innocent party to sue for the contract price. It should 
be stressed that fhe contract was one which the innocent party could fulfil com- 
pletely, without any co-operation of the other party, and it might be thought 
that the majority view is really confined to contracts which have this pecu- 
liarity. Indeed, Lord Reid said that he could see no justification for the pro- 
position that ‘‘because in most cases the circumstances are such that gn inno- 
cent party is unable to complete the contract and earn the contract prige with- 
out the assent or co-operation of the other party, therefore in cases where he 
can do he should not be allowed to do so’’. His Lordship, added, however, a 
refinement to his view by conceding that ‘‘it may well be that, if it can be 
shown that a person has no legitimate interest, financial or otherwise, in per- 
forming the contract rather than claiming damages, he ough not to be allowed 
to saddle the other party with an additional burden with noebenefit to himself’’. 
Lord Hodson, with whom Lord Tucker concurred, came to the same conclusion 
as Lord Reid, and based his view on the propositjon that repudiation, unless 
accepted by the other party to the contract, was of no effect, and, consequently 
the contract survived so that the innocent party can choose to await the per- 
formance by the guilty party, and if there is failure in performance, the rights 
of the innocent party are preserved —L.J. 


e 
UNIQUE 


ONE of the attractions of the English tourist trade is the number of beds in 
which Queen Elizabeth I slept or is supposed to have slept. A tenacious traveller 
could also make a colossal collection of buildings up and down the British Isles 
confidently connected by tradition with King John from King John’s Castle at 
Limerick to King John’s Hunting Lodge at Wraysbury. All the ‘ascriptions 
may, indeed, be accurate. The Virgin Queen was never regarded as a particu- 
larly somnolent sovereign, but in the course of her royal progresses and State 
visits her repose must have honoured and blessed innumerable bedsteads. As 
for King John, that highly mobile monarch and swift cavalry leader, it is more 
than possible that he should have provided himself with a pied a terre in any 
place to which his enormous energy was likely to lead him. A human being 
may live or sleep all over the place. But there is an event) which few of us 
are privileged to experience more than once or in more than one place. True, 
by a miraculous interposition or, in modern times, by some masterpiece of 
medical manipulation, a privileged few may be said to have died and been 
brought to life again, but, for the ordinary run of mankind, including the rich, 
the learned and the brave, one death-bed only is our allotted allowance, if 
some spectacular fate does not rob us even of that. For each of us there is 
a terminus ad quem which can only be one spot. 

All this lends a particular interest to a most unusual action in the Paris 
courts to determine, after almost a century and a half, which bed it was pre- 
cisely in which the great Napoleon died. In the military museum at Les Inva- 
lides, visitors to Paris have hitherto unquestioningly read the simple inscription 
proclaiming an austerely simple piece of furniture as ‘‘Lit de mort de 
Napoleon.” Now, however, a Major Raoul Retif has not only challenged its 
authenticity but is seeking to enforce its removal by injunction, claiming that 
as a purchaser of an admission ticket he has a right not to be misinformed. But 
he has a profounder and more personal interest in the matter, for he too is the 
possessor of an identical bed which he maintains is the one and only genuine 
death bed. At his home he has made it the centre-piece of a reproduction of 
Napoleon’s bedroom at St. Helena, complete with a waxwork effigy. ‘‘He is at 
home here,’’ declares the major simply, ‘‘and I feel as if I were his host.” 

Well, the issue is a simple one, even if the evidence is as complex as expert 
opinion can make it. * 

‘‘Cowards die many times before their deaths; 
The valiant never taste of ‘death but onee.’’ 
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Napoleon was no coward. A recent medical analysis of his? physical condition 
has informed us that he suffered from recurrent malaria, scåbies, neuro-der- 
matitis, pleurisy, pyelitis, occasional fainting fits and Frolich’s syndrome, 
dystrophia adiposo-genitalis, that he was hampered by conjunctivitis at Aus- 
terlitz, by dysuria at *Borodino and during his invasion of Russia, by some 
gastric disorder during his Saxon campaign, by cystitis during his advance 
through, France after escaping from Elba and by haemorrhoids at Waterloo. 
Cancer developed on St. Helena and there is a further suggestion that he may 
have been poisoned by arsenic. Doctors are indomitable in their diagnoses, and 
one is left wondering how such an unhealthy little man can have found the 
energy to conquer all Europe. His list of disorders, not to mention the perils 
of battle, would eytitle him to half-a-dozen death beds but even the Man of 
Destiny could not transcend the established limit, though, besides the two con- 
tending beds in the Paris law suit, there is a third in the Caillou Museum at 
Waterloo. Counsel for the Invalides eloquently traced the genealogy of the bed 
there back to Napoleon’s mother and his sister Caroline. The plaintiff’s counsel 
traced his client’s relic back to the testamentary executors. The matter is further 
confused by the fact that Napoleon had two identical camp beds at St. Helena. 
The arguments were marked by a splendidly emotional recapitulation of the 
glories of the Napoleonic epic, counsel apologising for lingering so long on a. 
theme which was infinitely agreeable. Stunned by eloquence and by the memory“ 
of the tropical hurricane which swept over the island at the hour of Napoleon’s 
death, uprooting trees and accompanying his soul out of this world, the court 
reserved judgment.—s.J. . 


FACTORY ‘‘JoKERS’’ 


Fr seems that employees at a factory in Yorkshire are being subjected to 
practical ‘‘jokes’’ and it is said that a chargehand found his cup of tea full 
of rivets, a fitter was a, target for rivets ‘‘fired’’ across the shop floor and a 
stud-fixer found a lighted cigarette in his pocket. The foreman has warned those 
concerned that the ‘‘joking’’ must cease or they will lose their jobs and there 
can be no doubt that he was wise to take such a firm stand. At common law an 
employer is under a duty to take reasonable care for the safety of his servants 
and this includes the duty to provide a competent staff of men [Wilsons and 
Clyde Coal Co. v. English (1988) A.C. 57]. Hudson v. Ridge Manufacturing 
Co., Lid. [1957] 2 Q.B. 348, is an example of a case where an employee re- 
covered damages from his employers for breach of this duty. For some four 
years one of the defendants’ employees persisted in tripping up his fellow em- 
ployees, including the plaintiff. The plaintiff was injured as a result of this 
skylarking and his action for damges succeeded because the defendants had 
failed to take effective measures to put an end to the skylarking and, if it 
happened again, to remove the source of it. However, an employer is not liable 
in respect of injury resulting from an isolated practical ‘‘joke,’’ as in such 
a case there is no negligence on his part: Smith v. Crossley Brothers, Ltd. 
(1951), 95 Son. J. 655.—8.J. 


DANGEROUS DRIVING: MECHANICAL DEFECT j 

THE case of Reg. v. Spurge (The Times, 19th May, 1961), which was heard 
towards the end of last term by a Full Court of the Court of Criminal Appeal 
(Lord ‘Parker, C.J., Hilbery, Gorman, Salmon and Stevenson, JJ.), raised for 
the first time the question whether a mechanical defect in a motor car could ever 
be relied on as a defence to a charge of dangerous driving, and, if so, in what 
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circumstances.. THe court answered the first question in the affirmative, but 
held that the defence was not available to the appellant here. Salmon, J., who 
delivered the judgment of the court, indicated that for this purpose no dis- 
tinction was to be drawn between a man being suddenly,deprived of all control 
of a motor car by some defect suddenly manifesting itself in the vehicle and 
ą driver being overwhelmed by some sudden affliction to his person—-such as 
an epileptic fit, a blow on the head from a stone or an attack by a swarm of 
bees—which constituted a defence to such a charge: see Hill v. Baxter (1958) 1 
All E. R. 193), with which the court entirely concurred. If, for example, a man 
driving in a safe manner turned the steering wheel to negotiate a gentle bend 
but, because of a mechanical defect of which he could have, no knowledge, the 
steering suddenly failed completely so that the car careered across the road 
into an oncoming vehicle, it was clearly the car which endangered the safety of 
a member of the public driving the oncoming vehigle, and it could not be said 
that the danger was created by the manner of the driving of the car which had 
got out of control. 


But the court emphasised that the cases in which a mechanical defect could 
be successfully relied on as a defence to a charge of dangerous driving must be 
rare indeed. It would have no application where the defect was known to the 
driver or should have been discovered by him and he exercised reasonable pru- 
dence. The essence of the defence was that the danger had been created by a 
sudden total loss of control in no way due to any fault on the part of the driver. 
Where, however, the defence was available, the burden of proof did ‘not shift 
to the accused. In cases where dangerous driving was in issue the burden never 
shifted to the defence. But that did not mean that, if the Crown proved that 
a car driven by the accused had endangered the public, the accused could success- 
fully submit at the end of the prosecution’s case that he had no case to answer on 
the ground that the Crown had not negatived the defence of mechanical deftct. 
The court would consider no such special defence unless and until it was put 
forward by the accused. Once, however, it had been put forward it had to be 
considered with the rest of the evidence in the case. If the accused’s explana- 
tion left a real doubt in the jury’s mind then the accused was entitled to be 
acquitted; if the jury rejected the accused’s explanation the jury should 
convict. 


The appellant in the recent case, who had been convicted at quarter sessions 
of dangerous driving contrary to sect. 11 of the Road Traffic Act, 1980, and 
been fined £50 and disqualified from driving for twelve months, was driving a car 
round a sharp and dangerous left-hand bend when his car went over the double 
white lines in the middle of the road and collided with an oncoming scooter. It 
appeared that the appellant had taken delivery of the car only a few days before 
and had been told that the brakes had been overhauled. He noticed, however, 
during his 20 mile drive home that the brakes had what he described as a slight 
tendency to pull the car to the right. On the evidence of this case, Salmon J., 
said, it would have been impossible for the defence based on a mechanical defect 
to have succeeded. The*appellant admitted that he was aware of the car’s 
tendency to pull to the right when the brakes were applied, and it was, or should 
have been, obvious to him that the more vigorously the brakes were applied the 
stronger that tendency would be. The appeal was dismissed, both against con- 
viction. and the sentence, which the Court of Criminal Appeal described as very 
lenient.—L.T. 
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ELEPHANT IN Lucca Z . 

P mave always remembered my first walk round the ramparts of Lucca. In a 
grassy field below them I suddenly saw an unattended elephant. Could this 
be a descendant of sofme of Hannibal’s elephants lost on his march through 
Italy? Further investigations revealed that it was one of the stars of a small 
cireus pgrforming there that night. The quality of international culture, which 
is one of the chief charms of a circus, was emphasised when the clown sang a 
song in Italian which went to the tune of ‘‘Two Lovely Black Eyes.’’ Wild 
Africa and the British music-hall met in mediaeval Tuscany. That is the right 
sort of international culture, enriched by variety. The wrong sort of inter- 
national culture flatters, as when some ‘‘Tin Pan Alley” triumph manages: 
to get itself simultaneously selected as a “‘top pop” in Australia, Iceland and 
Hong Kong, or when the same dreary traffic jams are multiplied in London, 
Paris, New York and Tokio. ‘The wrong sort of traveller wants to find the fami- 
liar wherever he goes. The right sort of traveller wants to be startled by 
surprise. Otherwise why leave home at all? 


But, stay, is it not as good as a holiday to meet the unfamiliar on your own 
door-step? Then the holiday has, in effect, come to you. Under a regime o% 
private enterprise it is extraordinary that such enlivenments should not enter- 
tain us every day. But, on the contrary, the provision of them lies on the 
borderline of being a criminal activity. It was sad, for example, to hear of a 
recent case from New York in which a professional lion tamer was in trouble: 
in a magistrate’s court for leaving one of his lions on the back seat of his auto- 
mobile in Manhattan while he went to lunch. In animal-adoring England it is 
by no means impossible that he might have been prosecuted for cruelty in not 
having taken his lion to the restaurant with him, instead of leaving the poor 
creature lunchless and alone, an experience calculated to make it feel frustrated, 
deprived and unwanted and fit only for several prolonged sessions on the couch 
of some animal psychiaérist. But, strangely enough, that was not the line of 
complaint followed in New York. 


The charge was one. of bringing a wild animal to town and leaving it un- 
attended, and what was emphasised was the frightened reaction of the average 
citizen on seeing it. There was no suggestion that it had escaped or done anyone 
any injury. It is true that there is no denying that a lion is in law an animal 
ferae naturae, but the defence put up was that in a civilised atmosphere it had 
become completely civilised, which, after all, is precisely the effect which, we 
are told, sympathetic handling has on juvenile delinquents ferae naturae. This 
lion was the-sort which would far more happily lie down with a lamb than with 
a lamb chop. In the picturesque and almost poetic language of the defendant, 
“he wouldn’t snap at a butterfly,’’ evidently one of the stadńard tests of leonine 
docility. This was the sort of lion, fit for an earthly paradise, of which Blake 
dreamed :— 


‘And there the lion’s ruddy eyes 
Shall flow. with tears of gold, 
And pitying the tender cries 
Pi . And walking round the fold.’’—S.J. 
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Indian Company Guide. ee Caie C. CaowpHourt, Advocate, Calcutta High 
Court. Canourra: S. C. Sarkar & Sons (P) Ltd., LC College Square. Second 
edition. 1962. Demi 8vo. Pages xxxvii + 830. Price Rs.. 21. 

.. Tus is a guide which imparts practical knowledge of Company Law to its 

, Teaders enabling them to avoid legal pitfalls in the formation and conduct of 
companies. It is written in a lucid style and contains a number of specimen 

‘ forms which will-be found extremely useful. The general principles are very 

ee stated and they are supported by legal decisions. The learned author 

has indicated the procedure to be followed in regard to matters that come up ' 
for solution in day to day administration of joint stock coynpanies. The book 
has been divided into chapters dealing with the different stages in a company’s 
life from registration to winding up. This edition has been carefully revised 
and some portions have been re-written and two new chapters have been added. 

t Promotors, secretaries and directors of companies as well as lawyers will find 

the book very helpful in dealing with the affairs of company. 


Juvenile Delinquency and Borstals. By B. K. BHATTAOHARYA, M.A., LL.B., 
e PHD. (Lonp.), Judge, Calcutta High Court. Caucorra: S. C. Sarkar & Sons ` 
(P) Ltd., 1-C College Square. 1962. Demi 8vo. Pages xii + 160. Price Rs. 10. « 
Tur eminent author of this book has compared Indian Borstal system with 
the English Borstal system. In common with the rest of the world juvenile 
delinquency is on the increase in India. A comparative study of the condi- 
tions in India and England is carefully discussed. In the Introduction causes 
and conditions of crimes are briefly described indicating the immensity of the 
problem. A short note on the Criminal Tribes of India has been included in 
the Appendix. The distinguished author complains about the lack of co-ordi- 
nation and a carefully thought out policy in certain States. He has fully 
pointed out the deficiencies in the Borstal system in vogue in several States in 
India. This is a highly illuminating study in respect of Borstal systems. 


Digest of B. I. R. Cases. By N. N. AKRUWALLA, B.A., LL.B., Advocate, and B. R. 
SHAH, B.A., LL.B., Advocate. AHMEDABAD: Industrial Law Publishers, 1741, 
Khadia Police Gate. 1962. Roy 8vo. Pages xxviii -+ 289. Price Rs. 15. ‘ 
Tas book provides a comprehensive digest of cases relating to the Bombay | 

Industrial Relations Act, 1946. It also contains various industrial topics such‘ 

„as bonus, gratuity, dearness allowance, wage scales, domestic inquiry, discharge, 

dismissal, suspension, transfer, victimisation, promotion, superannuation ete, 

Cases decided by the Supreme Court, different High Courts, Labour Appellate 

` Tribunal and Industrial Court of Maharashtra and Gujarat have been carefully 

referred to. The various decisions have been arranged sectionwise and subject- 

- wise for facility of-reference: The facts of various cases have been concisely 
stated, and important extracts from judgments have been given. Litigants en- 
gaged i in industrial disputes, their legal advisers and Industrial Courts will find 
this book highly useful. 





“Law of Municipal Prosecutions, Suits, Injunctions and Writs. By Daurat Raw . 
Prem, Advocate, Suprethe Court of India. Derm: Arora Law House, Ajmeri 
Gate Extension. 1962. Demi 8vo. Pages 164. Price Rs. 20. 

‘|. Municrpan law is an important branch of law and administration of justice. 
-‘Municipalitits are granted powers to frame bye-laws and regulations to enforce 
them, The learned author has carefully surveyed the municipal laws of differ- 
ent States in India and deduced general principles which are applicable to 

. every State. This book contains municipal law regarding prosecutions, , suits, 
injunctions and writs, and will be found very useful, to the Municipal Coun- 
cillors, Courts, lawyers, and those who have to deal with municipal regulations. 
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JUSTICE, EQUITY AND’ GOOD CONSCIENCE IN INDIA.” 


Ir is not the intention of this paper to enter into the history of the formula.' 
Briefly, it is a group of references to the sources of law recognised by civil 
lawyers of the European, world, trained in Roman and Canon laws, which act 
as residual sources of law in default of written law and custom. It was in- 
troduced into India by the Hast India Company under the influence of the 
theory that Civil law was suitable to the Company’s Courts in the, presidency- 
towns, since the Common law was not suited to the conditions in the settle> 

. ments there. Much later Sir Elijah Impey introduced it into the Administra- 
tion of Justice Regulation (Bengal), 1781, ss. 60 and 93, as a result of the 
discovery that the Company’s Courts could not function in proximity with the 
King’s Court at Caleutta without protection from the process of the latter. 
Under the influence of an apt suggestion, apparently, from Mr. &. O. Ives, 
who had had experience of this process, he set out as the residual law of the 
Company’s* Courts the basic, fundamental sources of western jurisprudence, 
in order to avoid the application to them, or by them, of the common law. 

In course of time the function of J.E.G@.C. (as I shall for convenience ab- 
breviate the formula) came to be misunderstood. Throughout the centuries, 
however, repeated glimpses have been provided of the.true meaning and pur- 
pose of that residual source. If we refer back to them we realise that, though 
numerous Judges have not always been aware of it, its function has not been 
lost sight of. J.E.G.C. is as much a part of the law of India as it was in 
1781, though naturally the scope for its employment is very restricted. The 
‘vast development of statute law and case law, and the progressive diminution 
of the realm of custom due to the Shariat Act, 1937, and the Hindu Code have 
restricted the need to call upon Justice, Equity and Good Conscience. But 
when it must be called upon, as not infrequently happens from time to time, 
it’is essential to know what it means. The function of this paper is to supply 

- references, sorted out according to a somewhat rough and ready plan, to enable 
the advocate to find authorities which may help him. A complete list of all 
references to J.H.G.C. in the Indian cases could be compiled, but it would be 
`a lifetime’s work. In those cireumstances.it would be useless to ask for a list 
of ‘the sileni references to J.H.G.C. which occur every day. The Courts are 
‘habituated to refer to principles of equity and justice, and to consult English 
and American cases, and gradually and imperceptibly supplementation and en- 
richment of Indian law goes on without any overt appeal to J.E.G.C. Yet it 
is by: virtue of that formula that such growth can oceur. It is important to 
wateh how the’ process got under way; and to attempt to correct movement in 
an unsound direction. 

' At the outset I should state plainly what I aim to show. There will be no 
conclusion to this paper, and it is convenient to summarise the intended con- 
clusions at this stage:— 


*By Dr. J. Duncan M. Derrett, Reader in Africa, will -appear in J.N.D. Anderson, ed., 
Oriental Law, in the University of London. Changing Law in Developing Countries, 1962, 
. The history of the formula, traced from under the title “Justice, Equity and Good 

ine’ canonists of the 16th century to modern Conscience.” 


. 
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1. There ig no scope for J.E.G.C. whem the case-Iaw is clear, when the 
point is covered by statute,? or where the principles of the system of personal 
Jaw in question can be found out by the personal law’s own system of inter- 
pretation,S or by the normal methods of construing stagutes: . 

2. There is no such thing, outside the Punjab, as repugnancy on the ground 
of contravention of J.E.G.C. Even in the Puħjab, the reference tothe for- 
mula is an error of draftsmanship.4 What was meant was that customs should 

_ not be contrary to ‘natural justice’, which is a somewhat different matter. No 
rule of the personal laws, still less any statutory rule, can be set aside by an 
appeal to J.E.G.C. The doctrine that rules, for example, of Hindu law 
would not be enforced if contrary to J.E.G.C., which seems to have emanated 
from a misunderstanding by J. D. Mayne, is totally false. «Cases on the point 
merely deny. that the impugned rule’is contrary to J.E-@.C., and no genuine 
example of setting aside a rule of. personal law for repugnancy with J.E.G.C. 
can be found.© Such examples as appear, to beein that direction deal with 
another problem., : - ; 

3. Where the rights of parties are not clearly governed by a particular per- 
sonal law, where the personal law is silent, where a Code has a lacuna, and 
where the source fails, or -requires to be supplemented, J.E.G'.C. may pro- 

eperly be referred to. It-may also’ be referred to where the sources are irre- 
concilably conflicting, or some choice must be made between authorities which 
are equally applicable, but inconsistent. Thus where the doctors of the Islamic 
law differ, or the smritis are in conflict, as not infrequently happens, J.H.G.C, 
may indicate which should be followed.® 

4. Once reference to J.H.G.C. is indicated, the Court must apply itself 
to the source. It is about the identification of this source that the great pro- 
blem arises. J.E.G.C. is any developed system of law suitable to*the circum- 
stances of the case.” If the case is in the realm of commercial law, wills,® 
trusts, charities, or guardianship the English law will normally be Iooked to. 

5. If J.#.G.C. must be applied and the problem is in none of the chapters 
of law referred to in the previous paragraph, there is no rule that English law 
must be consulted. The Court, -which naturally must do the best it can with 
the material at its disposal, is obliged to consider all developed systems of law 
which could be helpful in providing a rule consistent with J.B. and G.C. Be- 
tween about 1850 and 1925 Judges consulted not merely English law but alse 
American and continental laws. Judges such as Holloway of Madras? and 


2 See’ Ram Cooma Coondoo y. Chunder 


Canto Mukerjee, (1876) 4 I.A. 23, 60-1. Bai-- 


Dahi v. Bai Sada, [1961] A.I.R. Guj. 105, 109, 


col. a. . i 
3 See the angry words of Chandavarkar, J., 


in Kalgavda Tavanappa v. Somappa Tama- 


_ ngavada; (1909) 33 Bom: 869, s.c._ 1l- Bom- 


L.R. 797. He objected to attempts to Romanise 
Hindu law, when general Hindu, principles 
were available. The Hindu law texts contain 
their own, appeals to, and provisions for, 
equity: Peramanayakam v. Sivaraman, [1952] 
A.LRB. Mad. 419, 472-3, F.B. 
_ 4 Punjab Laws Act, Act IV of 1872, ss. 5, 6. 
5 This is not-fo say th&t between 1772 
and 1840 numerous rules of the personal lew 
were not refused application on the ground that 
' they were unenforceable for various reasons, 


, including natural justice: but this process is - 


very poorly documented, and the personal laws 
became virtually settled by the middle of the 
century. 7 

6 See Aziz Bano v. Muhammad Ibrahim, 
Husain, (1925) I.L.R. 47 All. 823, 837, 848 
(Muhammadan law); Rakhalraj Mondal v. 
Debendra Nath, [1948] A.I.R. Cal. 356, 358 col. 


a (Hindu law). ' 


7 In the article cited at n.1 above will be 
found references to remarks by Sir Fredenck 
Pollock, Sir James Fitz James Stephen, Mor- 
ley, Stokes, Sir George Rankin and others ‘as 
to the meaning of J. E. G. C. I do not find 
myself entirely satisfied with their efforts at 
definition, though much of thew statements 
as to the usage of ‘Courts in the earlier days 
must be correct. Mr. Justice Asutosh Mooker- 
jee, on the other hand, I find entirely reliable. 
There are useful references to J. E. Œ. O. in A. 
S. Nataraja Ayyar’s Mimamsa Jurisprudence 
(1952), pp. 71f, and in U. C. Sircar’s Hpochs in 
Hindu Legal History (1968), at p. 376 and 
elsewhere. 

8 Sir Ernest Trevelyan in his book on Him- 
du wills frequently makes use of the formula, to 
allow English rules, or the rules of the Indian 
Succession Act which are not specifically 
applicable to the Hindu will, to be relied upon 
in appropriate cases. $ 

9 Mr. Justico Holloway’s extraordinary 
career as & judge is detailed in my “Role of 
Roman Law and Continental Laws iñ Indig”, 
(1959) 24 Zeitschrift fuer auslaéndisches und 
internationales Privatrecht (RabelsZ), 657-685. 
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Sir Ashutosh Mookherjee in Caleutta10 did not hesitate to comstlt Roman law 
wherever it might throw light on a disputed and unclear passage of Indian 
law. Since 1925 such learning has been called upon less and less frequently, 
and the skill and familjarity with the books required have vanished together.'0# 
But it is not too late to. recreate this skill. Familiarity with American and 
Commonwealth statutes and c&se-law has revived with the development of con- 
stitutional law, industrial law, and fiscal law. Comparative law, an academic 
study hardly upon its feet before 1925, is now equipped with experts and handy 
‘research materials in English. There are journals devoted entirely to it. 
Within a short space of time bibliographies upon the treatment of a particular 
Problem or chapter of law can be supplied from almost any English-speaking 
country, The natwral inclination to look first to English law, because Judges 
and advocates were*trained in England or in English legal ways; and know 
how to handle English books easily, should not cut out the possibility of con- 
sultation of other systems of law. 

6. Where the Court consults English law to determine whether the English 
rule would be consistent with J.E.@.C. there is no obligation whatever to con- 
sult only the Common law. Numerous cases have in fact done this. On the 
other. hand others correctly consult the English law as it stands, modified by 
statute, and apply, if they think it consistent with J.E.@.C., the combined» 
effect of Common law and statute. Naturally this must be preferable. The 
common law may be the residual system for some purposes on the Original 
Sides of the presidency High Courts, but where’the charters refer to ‘justice 
and right’, which is identical with J.E.G. C., reference may be made first to 
any. developed system, and this may well require reference to the complete 
English law. This cannot be the undeveloped Common law, with many of 
‘whose featitres the Courts have repeatedly disagreed, as unsuited to Indian 
“eonditions. 

‘Before passing to an analysis of the cases we should pause to pay tribute to 
therole played by J.E.G.C. in the past in the formation of the Anglo-Hindu 
law. It has been recognised repeatedly that the case-law contains numerous: 
silent additions and modifications due entirely to the application of English 
equitable principles.11 The law relating to alienation of undivided interests, 
the law permitting the attachment of an undivided interest, the law relating 
to the protection of the alienee from a limited owner, much of the law relating 
to the ‘pious. obligation’: in all these cases the contribution of J.E.G.C. has 
been subtle and profound, and it is not open at this hour of the day to refer’ 
to , eaa Hindu authorities in the nee of undoing this work. 


. I 
THE ‘REPUGNANCY’ Mare’s Nzst 


In Moonshlee Buzloor Ruheem v. Shumsoonnissa Begum’? it had been sug- 
gested that rules of the Muhammadan law relative to'a Muslim husband’s right 
to restitution of conjugal rights should be abandoned in deference to J.E.G.C. 
The Privy Council objected:— 

“The passages just quoted. (from the Calcutta High Court's ideie of 1862), if 
understood in their literal sense, imply that cases of this kind are to be decided without 
reference to the Mahomedan law, but according to what is térms, ‘equity and good con- 
Science’, ie. according 'to that which the Judge may think the principles of natural justice 


10 To the examples given in the article 
mentioned in the previous note I ought to have 
added Mookerjee. J.’s. amazingly thorough 
survey of Roman and continental legal think- 
iog with reference to the posthumous son m 

Kusum Kumari Dasi v. Dasarathi Sinha, 
[1921] A.I.R. Çal. 487, s.c. 67 I.C. 210. 

10a Though, to be fair, one must note 
that awareness of contmental-type law is 
sometimes indicated’ in the Supreme Court 


and that Japanese banking law wag cited there, 
as we see from Kuruvilla v. Reserve Bank, 
[1962] K.L.T. (8.C.) 69, 92, along with Ameri- 
can law. 

1l Ramchandra Shrinivas v. Ramkrishna, 
(1951) 54 'Bom. L.R. 636, 641; Sheonandan 
Prasad v. Ugrah Sao, [1960] A.I.R. Pat. 66, 74; 
Amrit Lal v. Jayantilal, [1960] A.I.R. S.C. 964, 
970, col. b, s.c. [1960] 3 S.C.R. 842, 

12 (1867) 11 M.I.A. 551, 614-5. 
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require to be done if the particular case. Their Lordship most emphatically dissent from 
that conclusion. "It is in their opinion opposed to the whole policy of the law in British 
India, and particularly to the enactment (Reg. IV of 1798, s. 15)... The judges werè not 
dealing with a case in which the Mahomedan law was in plain conflict with the general 
municipal law, or with the requirements of a more advanced fnd civilized society—as for 
instance if a Mussulman had insisted on the right to,slay his wife taken in adultery.” 
“The dictum suggesting that there might be cases where the personal lọw might 
be departed from was taken up in Mahomed Abid Ali Kumar Kadar v. Ludden 
Sahiba,’ a case of a muta marriage. Ameer Ali, who appeared for the wife, 
contended that under J.E.G.C. consent was required before the «wife could 
be divorced. The Calcutta High Court pointed out that what the Privy Coun- 
cil had in mind in Buzloor Ruheem’s case was inhumanity or barbarity. In 
Vidya Varuthi Tirtha v. Balusami Ayyar,'+ Mr. Ameer Ali, now a Judge of 
the Privy Council, took occasion to doubt the interpretation or adjustment of 
personal laws to meet the requirements of anyother system. He said, ‘‘It 
would...be a serious inroad into their rights if the rules of the Hindu and 
Mahommedan laws were to be construed with the light of legal conceptions bor- 
rowed from abroad, unless perhaps where they are absolutely, so to speak, 
in part materia.” ; 

In Guru Gobind Shaha Manlal v. Anand Lal Ghose Mazumdar Hobhouse 

” J., made the curious remark that the practice of adoption had justice, equity and 
the fitness of things to support it. He evidently thought that the institution 
was under fire, or that an attempt was being made to narrow down its force 
under a claim to some overriding considerations of J.E.G.C., but he repudiated 
this. i 

Mayne, at p. 153 of the 10th edn., says that where archaic rules of Hindu 
Jaw very plainly transgress the rules of J.E.G.C. they cannot be enforced. He 
had in mind the marriages of impotent persons and lunatics. This is cited 
by Collister, J., in Bhagwati Saran Singh v. Parmeshwari Nandan Singh.’ 
Reference to Mayne 7th edition shows that this was a genuine notion of Mayne’s 
and not an importation from his editors.1? From Mayne the notion has spread 
elsewhere; but it is totally unfounded.’® If lunatics may marty (which was 
always doubtful) no rule of J.H.G.C. could set aside the rule. In Chandulal 
v. Bai Kashi’? it was alleged that where a woman died without blood relations 
it would be contrary to ‘natural justice’ that her husband’s heirs should suc- 
ceed. Much stranger things have happened, and the allegation was repudiated. 
In Krishna Mudahar v. Marimuthu Mudaliar®° Patanjali Sastri, J. (as he 
then was), considered the claim that according to J.E.G.C. persons resembling 
gotraja sapindas should dislodge atmabandhus as if they were indeed true 
gotrajas. In his view the text (Yajn. II, 136) could not be outweighed by 
analogical reasoning. In Valliammal Achi v. Ramachandra?" it seems to have 
‘been urged that under the Madras-Agriculturists’ Relief Act, 1938, it was in- 
consistent with J.E.G.C. that an assignee from a puisne mortgagee should 
‘be liable if he purchased the mortgagor’s interest in the property to pay a de- 
cree lying against both. The contention was repudiated. 

The position in the Punjab is indicated in the rather old edition of W. H. 
Rattigan’s Digest of Cwil Law for the Punjab (11th edn., 1929) by K. J. 
Rustomji, pp. 41-5. Two instances are given of a custom being held not con- 
trary to J.E.G.C., ands one instance only of a custom being held bad as re- 
pugnant to J.E.@.C. Instances of customs being bad as contrary to natural 


18 (1886) I.L.R. 14 Cal. 276, 286-7. 

14 (1921748 I.A. 302, 310, s.c. 24 Bom, 
.L. R. 629. 

15 (1870) 5 Beng. L.R. 15, 21. 

16 [1942] All. 518, 551. 

17 This seems to be the effect of a state- 
-ment at p. 281 of that edition. 

18 Since the law in Africa ıs modelled on 
-that of the Punjab and not that of India 
generally in this small respect the citation of 


Eshugbayi v. Govt. of Nigeria (a Nigerian case), 
[1931] A.LR. P.C. 248, s.c. 61 M.L.J. 975, 18 
not quite apposite. The reference to J.H.G.C. 
at p. 10 of Raghavachariar’s current edition of 
Hindu Law Principles and Precedents seems 
to be sound. 

19 [1939] A.LR. Bom. 59, 61 col. a, 3.0. 
[1939] Bom. 97, s.c. 40 Bom. L'R. 1262. 

20 [1939] 2 M.L.J. 423, 434, 

21 [1959] A.I.R. Mad. 433, 436. 
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justice, as being inclined to foster bad morals, and the like are "nfifetinguishable. 

Such cases have no bearing on the general Indian law. 

We may now consider Ibrahim Saib v. Mum Mir Udin Saib.??, This was the 
rather celebrated case where the Islamic law of preemption was ‘unsuccessfully 
sought to be enforced in the mufassil of thẹ then Madras Presidency. Holloway 
J. held, after a review of continental law of preemption, particularly German: 
law and ¢ts history, that preemption was not a good thing, and he refused to 
apply the Islamie law of preemption in the mufassil. ‘‘It cannot be equity 
and good conscience,’’ he said ‘‘to introduce propositions which’ the history of 
similar laws shows ‘by experience to be most mischievous.’’ This is not an 
instance of a chapter of the personal laws being held void as repugnant to: 
J.E.G.C. The posftion was this, that in the mufassil the topie of preemption. 
was not one of the lisfed topics, upon which the personal laws were to be applied. 
Hence if it was to be applied it would be (as was normal then) under the head- 
ing of the residual source, J.E.G.C. But the law of preemption tendered did 
not seem to be consistent with the best law then available for consultation, hence 
it was not ‘introduced’ there. 


II © 
J.E. & G.C. AS A SOURCE OF Law 
A. The Scope for English Law 


J.E.G.C. comes to the Judge’s aid (i) where.there is no specific source of 
law indicated; or (ii) where the indicated source fails. These two contexts 
are closely similar, and often overlap, but we shall find it convenient to divide 
the cases where it was used as a source from those where it merely supple- 
mented a known and established source. In the former cases the Judges were 
more free to look around them and consider what system or systems were appli- 
cable, than in the latter case where the principal system was already before them 
and revealed distressing gaps or uncertainties. We consider first those in; 
stances where English law was turned to, and the doubts as to the status of 
Common law, pure and simple, for our purpose. Chronological order may not 
be unsuitable. get 

In B. Churn Mitr v. Jykishen Mitr, & C23 the Sudder Diwani Adalat of 
Caleutta expressed the opinion that the law of England was most conformable 
with justice and right reason, and this was applicable in the mufassil; ten years 
later the same opinion was expressed. It is known that during that period (the 
mid-19th century) books on Civil law and-natural law as well as English law 
were studied and utilised, and it is evident that the advantage of English law 
lay only in the case of contact which the Judges in India might have with its 
development, and the certainty with which they could acquaint themselves with 
its rulings. In Culltandoss Kirparam v: Cleveland?4 a proklem in easements 
was solved by reference to English law because it was derived from the Civil 
(Roman) law and had no peculiarities debarring its application to British sub- 
jects in India. In Varden Seth Sam v. Luckpathy Royjee Lallah®5 an appeal 
to the Privy. Council was solved by the application of English law, not because 
the parties were English, for they were not, but- because the contract was made 
an Madras, the general law of which was' English law. e English law respecting 
equitable mortgages applied, and therefore an equitable mortgage by deposit of 
title-deeds gave rise to a lien over the land. This was an application of the 
rule under Madras Reg. II of 1802, s. 17, which made J.E.G.C. the residual 
law. In Dada Honaji v. Babaji Jagushet2© there was a dispute about the effect, 
of oral additions or alterations of a written contract. The English rule of 
equity was administered because although English law was not binding on the 


22 (1870) 6 M.H.C.R. 26. See Bhim Rao 1140; 16 LD. (O.S.) 139. 

v. Patilbua. (1959) 62 Bom. L.R. 574, 586. 24 (1862) 2 I.J., O.S., 15. 
23 (1847) 8 LD. 226, at p. 238. Seo (1847) 25 (1862) 9 M.I.A. 303. 

7 Sel. Rep. 431; aad (1857) 13 8,D.A.R. (Cal.) 26 (1865) 2 B.H.C.R. 38, 38. 


134 THE BOMBAY LAW REPORTER. [VOL. LXIV.: 
` 

Courts in the mafassil they ought in proceeding according to J.E.G.C. to be 
governed by the principles of English law applicable to a similar state of eir- 
cumstances. Here Couch J. went a little too far, and he repeated this over- 
wide proposition in Webbe v. Lester®? where, after all, the problem was joint 
speculation in improving land, a topic well within the scope of equity, though 
perhaps rules of Roman law might have been consulted with profit. Rroblems 
ih estoppel arose in Mussamut Edun v. Mussamut Bechun?® and later én Byro 
Dutt v. Mussamut Lekhranee Kooer.22 In both cases the English law was 
applied. This is not surprising as in matters of evidence English law was on 
the point of ousting the mixed English and Islamic law of India on’ that sub- 
ject, and the Hindu law of evidence had long since disappeared. In Degum- 
buree Dabee v. Eshan Chunder Sein? Sir Barnes Peacock C.J., a very emi- 
nent Judge in Calcutta and at the Privy Council Board, dealt with the problem 
of a co-debtor who purchased the decree under which he was a debtor and 
wanted to levy the whole amount against his co-debtors. He said, 


“Now, having to administer equity, justice, and good conscience, where are we to 
look for the principles which are to guide us? We must go to other countries where 
equity and justice are administered upon principles which have been the growth of ages, 
and see how the Courts act under similar circumstances; and, if we find that the rules which 

they have laid down are in accordance with the true principles of equity, we cannot do 
wrong in following them.” 
And he proceeded to cite English cases. We have noticed the much less cau- 
tious approach of Couch J. in Bombay. When Chief Justice there he held in 
Mancharsha Ashpandiarj: v. Kamrunissa Begam®1 that Parsis in the mufassil 
having no specific law J.E.G.C. must be applied to them, which, with certain 
necessary modifications, amounted to the practice of the Courts of equity in 
England. We note that the problem was as to the rights of a mortgagee in 
possession to the cost of necessary repairs to the property. 

In Vaman Janardhan Joshi v. The Collector of Thana and the Conservator of 
Forests, 32 J.E.Q.C. was referred to, correctly, as embracing a consideration 
of the public good. The rule of English law relative to the construction of 
grants to the subject was the proper rule to be applied in construing grants 
from native governments. Melville J. said: 

“The British government, having bound itself to respect all grants made by former 
governments, the application of this rule would be oppressive if it involved a harsher 
mode of construction than would have been applied under the native governments, by 
whom the grants were made. And if this be not the case, it is still not such a rule as 
should be applied if it be in any way opposed to justice, equity and good conscience.” 
The English rule turned out to be just. In Mollwo, March & Co. v. Court of 
Wards? it was asserted by the Privy Council that, though the usages of bùsi- 
ness people in India ought to be borne in mind, 

“In the absence of any law or well-established custom existing in India on the sub- 
ject, English law may properly be resorted to in mercantile affairs for principles and 
rules to guide the Courts in that country to a right decision.” 

In Rajah Kishendatt Ram v. Rajah Mumtaz Ali Khan®+ the Privy Council pro- 
posed to apply a rule of English equity to the rights of redemption of a mort- 
gagor whose property had received accretions through certain mergers by the 
mortgagee in possession? Their Lordships opined :— : 

“_,.If the principle invoked depended upon any technical rule of English law, it 
would of course be inapplicable to a case determinable, like this, on the broad principles 
of equity and good conscience. It is only applicable because it is agreeable to general 
equity and good conscience. And, again, if it possesses that character, the limits of its 
applicability are not to be taken as rigidly defined by the course of English decisions, 


27 (1865) 2 B.H.C.R. 52, 56. 31 (1868) 5 B.H.C.R., A.C.J. 109, -114. 
28 (1867) 8 W.R. 175, at p. 179. 32 (1869) 6 B.H.C.R., A.C.J.°191, 193-4: 
29 (1871) 16 W.R. 123. 33 (1872) I.A. Supp. Vol. 86, 100. 

30 (1868) 9 W.R. 230, 232. 34 (1879) 6 L.A. 145, 159. 
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although those decisions are undoubtedly valuable, in so far as they recognise the general 


equity of the principle, and shew how it has been applied by the Co of this country.” 


Th all matters of trusts the Hindu in India must resort to English law: In re 
Kahandas Narrandas,*° a principle now well-established and recognised re- 
cently in, for example, Fulchand v. Hukumchand®® Where statute and case- 
law fail, the rules of English aquity are applicable. If American equity differ- 
ed and both came before the Judge there would be a choice, that being pre- 
ferred. which was nearest, in the Judge’s view, to J.H.G.C- 

The general applicability of English law to Parsis in the mufassil was re- 
asserted by Bayley, J., in Mithibar v. ILimji Nowroji Bamaji8™ but he. em- 
phasised that there must be a similar state of cireumstances before it can be 
applied. In Moothera Kant Shaw y. The India General Steam Navigation 00.38 
the English common law was applied with reference to the liability of com- 
mon carriers because the Indian Carriers Act, 1865, did not affect it. The case 
of Mollwo was cited. In Altgool Hye v. Mir Mahomed Mozaffer Hossein, the 
Privy Council applied the common law as J.E.G.C. when transactions were in 
question which were intended to defraud creditors. In Waghela Rajsanji v. 
Shekh Masludin*° the Privy Council uttered the famous dictum about J.E.G.C. 
which has caused much misunderstanding, and has rightly been doubted. We 
should note. first that the matter was a guardianship matter, and the question 
the might of the guardian: to impose liabilities upon his ward. ` 


..In point ‘of fact, the matter must be decided by equity and good conscience, 
ae interpreted to mean the rules of English law if found applicable to Indian 
society and circumstances.” 

Not long afterwards in In the matter of Saithri,*1 the rules of a Court of 
equity were applied in a guardianship case under ‘justice and right’ (cl. 33 
of the Charter of the Supreme Court, Bombay, December 8, 1823). In Chunilal 
Vithaldas v. Fulchand,*? . Bayley C.J. applied the English doctrine of mar- 
shalling of securities in reference to mufassil mortgages. Once again the 
applicability of English equitable rules under J.H.G.C. seemed inevitable. 
. English law was meanwhile applied as the source of law on easements of neces- 
sity. It was just, equitable, and free from local peculiarities, and therefore 
appropriate to Indian needs: Chunilal Mancharam v. .Mamnshankar 
Aitmaram,*3 a principle later followed in Wuitzler v. Sharpe,+4 where an 
English statute was actually applied. -When a limited company was being 
wound up there was a question whether secured creditors were entitled to a 
general preference over others: the English rule, applicable since 1875, was 
applied in The Mussoorie Bank, Limited. v. The Himalaya Bank, Limited.4® 
To return to a guardianship topic, in Lalla Sheo Churn Lal v. Ramnandan 
Dobey,46 the question was whether gross negligence on the part of a next friend 
in conducting a suit would be a ground for allowing the minor to institute a 
fresh suit. It was settled by reference to the rule of English equity under 
J.E.G.C. In reference to the English practice the Transfer of Property Act 
was relied upon in Kader Moideen v. Nepean,’ (a case on mortgages), even 
in a situation where the Act was not literally applicable. The same principle 
is widely used even in more recent times (but compare the exceptional Namdeo 


35 (1881) I.L.R. 5 Bom. 154, 163, 172-4. 

86 (1959) 62 Bom. L.R. 308, 313 (and cases 
there cited). The same case is reported sub 
nom. Phulchand v. Hukumchand at [1960] 
AIR. Bom. 438. 

37 (1881) I.L.R. 5 Bom. 506 527-8. See 
Fardunji M. Banaji v. Mithibat, (1897) I.L.R. 
22 Bom. 355. 

38 (1883) I.L.R. 10 Cal. 106, 189. 

39 (1883) 11 I.A. 10, 17-8 

40 (1887) 14 I.A. 89, 96. 

41 (1891) I.L.R. 186 Bom. 307. On ‘Justice 
and right’ see also Mool Chand v. Alwar Cheity, 
(1915) LL.B. 39 Mad. 548, 551, 553. - 


42 (LEOS TLB, 18 Bom. 180, 168, 170-1, 


2. 

43 (1893) LLR. 18 Bom. 616, 623, 627, 
629-30. Compare Charu Surnokar v. Dokouri 
Ohunder Thakoor, (1882) I.L.R. 8 Cal. 956 
(discussed by Peacock on Easements (1899) 
361-2, 383-4). 

44 (1893) I.L.R. 15 All. 270, 299. 

45 (1893) I.L.R. 16 All. 53. 

46 (1894) I.L.R. 22 Cal. 8, 12. 

47 (1898) 25 LA. 241. s.o. 26 Cal. 1, 6. 
Also in Singamma v. Sri Kantiah (1945) 27 
Mys. L. J. 85. 
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Lokman v. Narmadabai,® where the Supreme Court reviewed cases which attri- 
buted to the Trahsfer of Property Act a character consistent with J.E.G. C.). 
And in Alabi Koya v. Mussa Koya,*9 the provisions of s. 123 of that Act wêre 
held more suited to J.E.G.C. than the Muhammadan law on musha, which 
was in any case not prima facie applicable in the mufas8il. i 

A necessary corrective of the unduly wide dicta in Bombay is provided by 
Batchelor J. in Shapurji v. Dossabhoy®° which was concerned with the ques- 
tion whether the Parsi husband had any rights over his wife’s personalty. He 
said (p. 362), 


“...It is true that in such cases the practice of English Equity Courts would also be 
followed with necessary modifications (see Mancharsha v. Kamrunisa Begum), but I take 
it that the reference to those Courts would be not for the purpose af introducing special 
or peculiar doctrines of English law, but rather with the purpose of elucidating the prin- 
ciples of equity and good conscience.” 

The English law as to forfeiture of a tenancy weve held applicable to India 
in Nizamuddin v. Mamtazuddin,®' and the Privy Council expressly approved 
this in Maharaja, Jeypore v. Rukmami®2 

Perhaps the most learned judgment dealing with J.E.G.C. is that of 
Mookerjee, A.C.J. in Satish Chandra Chakravarti v. Ram Doyal DeS? in 
which he held that there was no absolute privilege for defamation in India. 

e threw some doubt as to whether the Privy Council meant the very compre- 
hensive rule attributed to them in Waghela’s case. In practice, he admitted, 
the law of torts under J.H.G@.C. was substantially common law. 


“.,.the only justice, equity and good conscience which judges steeped in the prin- 

ciples of English jurisprudence could and did administer in default of any other was so 
much of English law and usage as seemed reasonably applicable in this country.” 
The grave limitations of English law even in the realm of guardianship was 
adverted to in Victor Justin Walter v. Marie Josephina Walter,54 but no refer- 
ence was made to any other system, probably because counsel had no other 
information available. Clogs on the equity of redemption were considered in 
Mehrban Khan v. Makhna where Lord Tomlin incautiously said that 
J.E.G.C. was English law, under the dictum in Waghela’s case: however, in 
view of the subject-matter the slip was venial. 

A good example of a lacuna filled by J.H.G.C. which amounted to English 
common law adjusted to Indian conditions (there being no statute law to con- 
sider) is the rule that an advocate has a lien for his costs over property re- 
covered: S. Kuttikrishna Menon v. Cochin Mercantiles Lid.5& When English 
law came to be consulted in reference to a claim for slander, in fact imputing 
unchastity to a woman, without proof of special damage, in Narayana Sah v. 
Kannamma Bai" it is to be noted that the pre-1891 English law was not appli- 
eable, but the contemporary English law was applied. English law was uti- 
lised somewhat more modestly in Muhammad Raza v. Abbas Bands Bibi,e8 where 
the Privy Council considered the effect of an agreement not to alienate property 
out of the family: partial restriction of alienation was held to be binding under 


J.E.G.C., upon which English law threw some light. This was almost 
f 


a ‘“‘eommon sense’’ case (see below). 


As in A. D. Narayana (above) a sensible view was taken of the residual 


48 (1953) 55 Bom. L.R. 917, 522, 523-4. 
The case is of great academic interest on the 
question how far English law is utilised in 
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Krishna Shett? v. Gilbert Pinto (1918) LL.B. 
42 Mad 654. 

49 (1901) LL.R. 24 Mad. 513. 519, 521. 

50 (1905) I.L.R. 30 Bom. 359, s.c. 7 Bom. 
L.R. 988. : 

50a (1868) 5 B.H.C.R. (A.C.J.) 109. 

51 (1900) L.L.R. 28 Cal. 135, s.o. 5 C.W.N. 
263. 

52 [1919] A.I.R. P.C. 1,4, s.o. 21 Bom. 


L.R. 655. But see the discussion in Namdeo 
(cited at n. 48 above). 
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56 [1961] K.L.T. 968. s 

57 (1931) LL.B. 55 Mad. 787, 740, 746. 

58 (1932) 59 I.A. 236, s.c. LL.R. 7 Luck. 
257, 267-8, s.o. 34 Bom, L.R. 1048. 
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source in Secretary of State v. Rukhminibai.£° There Stone, C.J : said (p. 367), 

“...in considering what is to-day consonant to justice, equity and good conscience 
one should regard the law as it is in England to-day, and not the law that was part of 
the law of England yesterday. One cannot take the common law of England divorced 
from the statute law of England and argue that the former is in accordance with justice, 
equity and good conscience and thaj the latter which has modified it is to be ignored....” 
Accordingly the doctrine of ‘‘common employment’’, which was at length ejec- 
ted from the English law of torts by statute, was held no part of the law of 
India. It is a pity that such a sensible view has not been taken in more recent 
eases. Meanwhile the tort of seduction was introduced into India as another 
piece of English common law in Baboo v. Subanshi®° (if not much earlier), In 
the absence of legiglative enactment on the subject it was necessary to con- 
sult English cases and the opinions of English jurists on the question of the 
duty of the assured in a fire-insurance to disclose material facts of which he 
is ‘deemed’ to have knowledge: this is a good example of the silent use of 
J.H.G.C. which might be exemplified from almost any volume of Indian law 
reports: Vijayakumar v. New Zealand Ins. Co.S1 Similarly where, in Chin- 
naswamt Chettiar v. Sundarammal,®? a fire’ had spread to a neighbour’s pro- 
perty and done ‘damage the Indian Court sought, under J.E.G.C. (explicitly 
referred to), law from abroad. What was eventually applied was the common. 
law as modified by the Fire Prevention (Metropolis) Act, 1774. It is notable 
that the English law relied upon was not mere common law, which would not 
have been a developed system of law. 

Most unfortunately, in Philomena Mendoza v. Dara Nussarwanji, 3 where 
the problem was whether a Parsi father was liable in a civil action to main- 
tain his illegitimate child, reference to the common law was made as the resi- 
dual law for Parsis, and again as the source under J.H.G.C. Chagla J., as 
he then was, had the following misleading remarks to make, which have had 
an unfortunate effect on subsequent jurisprudence in India, which has on the 
whole taken an incorrect and damaging view of the rule of J.E.G.C. on the 
rights of illegitimates to maintenance (see Pavitri v. KatheesummaS* and com- 
pare Sadu Ganajt v. Shankerrao)®® :— 

“The principles of equity and good conscience which our courts administer are those 

principles which have been embodied in the common law of England and to which the 
English Courts have given effect. I am not aware of any principles of justice, equity, and, 
good conscience which are contrary to or not recognised by the common law of England. 
If according to the common law of England an illegitimate son is not entitled to claim 
maintenance from his putative father, it is very difficult for me to hold that, apart from 
the common law which applies to the respondent in this case, on general principles of 
justice, equity and good conscience he is liable to pay maintenance to his illegitimate 
child”, 
One need scarcely add that the proposition that an illegitimate child has no 
right to maintenance is as shocking to an Englishman as to an Indian, and 
the artificiality of this judgment would have been avoided if J.H.G.C. had 
been properly explained to the learned Judge. 

Equally strange, but not equally alarming is the instance in Ameer-wn-Nissa 
Begum v. Mahboob Begum®?’ where common law was applied in preference to 
English statute law on the subject of the repeal of statutes. The assertion that 
J.E.G.C. meant the common law of England turns Wp again, without any ex- 
planation or justification, in Varkey v. Thresia,S® where the problem was the 


69 [1937] A.I.R. Nag. 354, 367-8. 65 [1955] A.I.R. Nag. 84: discussed at 
60 [1942] A.LR. Nag. 99, s.c. [1942] Nag. (1955) 57 Bom. L.R. (Jour.) 89f° Í 
650. 66 Seo Ghana Kanta Mohanta v. Gerch, 
61 (1953) 56 Bom. L.R. 341. (1904) I.L.R. 32 Cal. 479, disapproved fn 
62 [1955] 1 M.L.J. 312, 315. Chakko vy. Daniel, [1953] A.I.R.T.C. 61; cf. 
63 [1943] LL.R. Bom. 428, [1943] ALR. Lingappa Goundan v. Heudasan, (1903) I.L.R. 
Bom. 338, 4§ Bom. L.R. 687. 27 Mad. 13. 
64 [1959] AIR. Ker. 319, where the his- 67 [1955] A.LR. S.C. 352, 362. 
tory of vaccilations as to the effect of J-E.G.C. 68 [1955] A.LR. T.C. 255, 257, col. a. F.B. 


in this connexion is clearly shown. 
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husband’s dutyto maintain his wife. Fortunately- this did not have the sad 

results of Philéshena’s case. References to English and (happily to relate) 

American law also appear in the instructive judgment in Rudota Chinnamma - 
v. Sanapareddi Subbareddi}©2 where the rights of a Christian wife to main- 

tain a suit for maintenance were established. . 

‘In Manmi v. Paru,’° the Kerala High Court had ‘the advantage of comparing 
the common law of England and the statute law “which we have followéd for a 
quarter of a century. Their Lordships came to the conclusion that the com- 
mon law was better, and more consonant with J.E.G.C. It is very difficuls 
to say whether this was correct. One is, perhaps, entitled to choose.a rule of 
common law which is obsolete in England if it is in fact followed in some other 
part of the world. There are very few places where the common law rule (on 
the presumption of survivorship when two persons die in a common disaster, 
ete.) is in force. It is possible that the Court might take the view that the 
common law rule was in force in India prior to 1925 (when it was abandoned 
in England), and that therefore it could not be changed except by statute,71 
but that was not the drift of the judgment. In a case from Rajasthan a ques- 
tion arose of the right of dependants to obtain damages for the death of a per- 
son killed in a collision between buses. Unable to apply a statute of local appli- 
cation the common law was referred to, but it was the common law, naturally, 
as modified’ by English statutes enabling this right of action to survive for 
the benefit of dependants: Kotah Transport Lid. v. Jhalawar T. Service.?? 
A similarly awkward problem arose in Orissa, where the Indian Easements Act 
had not been extended. In Keshab Sahu v. Dasaratha Sahw,’> the question 
was whether the plaintiff had an easement of privacy. The common law was 
looked to for information and also the Indian statute under J.E.G.C. A long 
series of cases has determined that in cases not within the Contract, Act, 1872, 
the English common law as modified by the Carriers Act, 1865, is applicable 
to determine the liability of common carriers in India: National Tobacco Co. 
v. Indian Airlines Corp.?4 

Apart from this vexed question of the applicability of common law. where 
it has been modified in England by statute, we cannot end this section. without 
examples of the regular application. of English law even in these days in matters 
of contract and quasi-contract. In ‘Nellie Wapshare v. Pierce Leslie & Co,76 
the English law was incorporated in a matter of ‘‘unjust enrichment’’ by an 
effort of creative judicial interpretation. In Joti Parshad v. Kartar Singh,7’® 
the principles of English law, applied formerly by the Privy Council, were con- 
sulted to determine the starting point of limitation in an indemnity question. 


[To be continued]. 
GLEANINGS. 


Exempring SERVANTS: F'URTHER THOUGHTS 


~ Tum problem of whether a contracting party can successfully exempt his own 
servants from the consequences of torts committed by them in the course of the 
performance of his contract, considered in an earlier article (‘‘Exempting Ser- 
vants: Can It Be Done?’’, 105 Sol. J 1959), was one of the points dicussed in 
the recent House of Lords decision in Scrutions, Ltd. v. Midland Silicones, Lid. 
[1962] 1 W,L.R. 186; p. 34, 106 Sol. J. The facts in that case were not in dispute. 
The respondents were consignees and owners of goods shipped to them c.i.f. 


69 [1958] An. W.R. 197. Mad. 269, 278. 

70 [1960] A.I.R. Ker. 195, 196. 72 [1960] A.LR. Raj. 224, 231 col. a. 

71 Agha Mir Ahmad v. Mudassir Shah, 73 [1961] A.I.R. Orissa 154, 155. . 
[1944] A T R. P.C. 100, s.o. 71 I.A. 171, [1844] -74 [1961] A.I.R. Cal. 383. « 
2 M.L.J.. 354, 47 Bom. L.R. 691. Compare 75 [1960] A.I.R. Mad. 410. 
Manorama Bai v. Rama Bat, [1957] A.I.R. 76 [1960] A.LR. Pun. 425, 427. 
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London on a bill of lading which limited-the carrier’s riabitity - to 500 dollars, 
except where a greater value had been declared (which here it had not). The 
cartiers employed the appellant stevedores to unload the goods in London, and in 
the course of this operation damage was done amounting to more than 500 
‘dollars. The question for decision was whether the appellants could claim the 
benefit of the limitation of liability contained in the contract between the carri- 
ers and ‘the respondents. 

The decision of four of their lordships (Lord. Denning diening was that 
the appellants were strangers to the contract of carriage and could not therefore 
take the benefit of any of its terms. This exactly accords with the decision in 
Adler v. Dickson [1955] 1 Q.B 158 (discussed in the previous article), where 
exemption from liapility for negligence was refused to the contractor’s servants 
who were personally.sued: 

The interest lies in the discussion of tis earlier decisions which appeared to be 
‘at variance with this principle, notably Elder, Dempster & Co. v. Patterson, 
Zochoms & Co. [1924] A:C. 522, a decision of ‘the House of Lords where ship. 
owners successfully claimed the benefit of an exemption clause in a bill of lading 
incorporating a contract between charterers and cargo owners. This decision, it 
is now clear, is not to be. regarded as establishing any general principle at all. 
Indeed their lordships were'in difficulties to ascertain any precise ratio decidendi. 
Viscount Simonds ([1962] 2 W.L.R., at p. 192) cited with approval remarks of 
Viscount Dunedin (in Great Western Railway Co. v. Mostyn (Owners); The 
-Mostyn [1928] A.C. 57, at p. 73): ‘‘.. if it is not clear, then I do not think it 
' ‘is part of the tribunal’s duty to spell out with great difficulty a ratio dectdendi 
in order to be bound by it.” 

Similarly, the decision of Devlin, J., in Pyrene Co., Lid. v. Scindia Steam 
Navigation’ Co. Lid. [1954] 2 Q.B. 402, where the shipowners took the benefit 
of a contract between the buyers and the sellers of goods, was confined by Vis- 
-count Simonds to its particular facts, ‘‘which may well have senga the impli- 
-cation of a contract between the parties” (p. 194). 

Lord Denning, in a learned and persuasive dissenting speech, pointed out that 
-there was a line of ‘‘through transit’’ cases which were at variance with this 
principle, where the owner of goods contracted with a carrier to send his goods 
on a route over which they were carried first by that carrier and then by 
-another one, but the courts had given the second carrier the benefit of exemption 
clauses contained in the contract to which he was a stranger. This was even 
„applied to personal injuries to a passenger: Hall v. North Eastern Railway Co. 
(1875) L.R. 10 Q.B. 437. 

It is to be regretted that the majority of the House did not deal with these 
-cases.~ Lord Denning himself, however, drew attention to the effect of Dono- 
ghue v. Stevenson [1932] A.C. 562, on this branch of the law, and it may well 
“be that the changed attitude after that décision explains the different modern 
view. He felt that the Elder, Dempster decision only looked anomalous and 
contrary to principle ‘‘through the spectacles of 1961 and not those of 19247’ 
(p. 208). May it not be that the clarification of the law of negligence has made 
-all such earlier decisions suspect, if not unreliable? A number of cases have 
shown that the courts now demand the clearest possible words if a contract is 
‘to exclude liability for negligence (e.g., White v. John Warwick & Co., Lid. 
[1953] 1 W.L.R. 1285), and it may well be that the through-transit cases would 
-have been decided otherwise if they had been considered after 1932. 

What assistance is to be gained from the Scruttons case on the problem of 
whether the employer can contract to exempt his servants? lLofd Reid ad- 
mitted (at p. 196) that the argument that strangers to the contract could be 
‘exempted if one party contracts as agent for them would have a possibility of 
success if four conditions were satisfied. Considering the position of servants, 
the conditions are: first, that the contract makes it clear that it is intended that 
‘the servants should benefit ; secondly, that the employer contracts for himself 
.and as agent for the servants; thirdly, that he has authority so to contract 
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(although ratifiehtioa would normally be possible) ; and fourthly, that any diffi- 
culties about consideration moving from the servants are overcome. 

This is the only reference to the problem of consideration (which was not 
necessary to the decision). The only consideration’ givgn by the servants is 
their performance of the master’s contract, which presumably they are already 
bound to the master to perform. The question of whether the performance of 
an obligation already owed by contract to a third party is sufficient cowsidera- 
tion to support a binding contract has not yet been satisfactorily answered. 
There seems to have been. no case in this century, and the older cases do not pre- 
sent any clear line of principle. } 

It may well be that this is a case where a decision untramelled by direct au- 
thority would depend upon where justice seemed to lie on tle particular facts. 
Lord Denning considered (at pp. 211-2) that the Scruttons wase opens the way 
to suing servants wherever there are exemption clauses: ‘‘You have only to sue 
the servants of the carrier for negligence and you can get round all the excep- 
tions and limitations that have hitherto been devised.” Perhaps ‘‘hitherto liti- 
gated’’ would have been a better expression, in view of the condition imposed 
by British Railways examined in the previous article. He strongly emphasised 
the commercial chaos that may result. From the legal standpoint the case should 
have settled any doubts there may have been on questions of privity of contract: 
the rule is still with us, but the agency principle will avoid it. The considera- 
tion position remains untested—S.J. 


Cheque—Recovery or AMOUNT WHERE STOLEN CHEQUE CASHED IN Goop Farru 


Q. A cheque was drawn by A in favour of B and sent to her by"post. The 
cheque was stolen by C, who took it to D (a shop manager) and requested him 
to cash it, falsely pretending that the payee was C’s mother and that she was 
ill. In D’s presence C endorsed the cheque in the name of the payee and “in 
good faith D cashed the cheque, which was subsequently cleared through his 
employers’ bank. C was later convicted of stealing the cheque, forging it with 
intent to defraud and obtaining the amount of the cheque from D by means of 
a forged instrument with intent to defraud. A has claimed the amount of the 
eheque from D’s employers, who have disclaimed responsibility and referred A 
to D personally. D contends that he is not liable as he acted in good faith and 
without notice of C’s crime. In your opinion can A successfully sue D for the 
amount of the cheque? 

A. In our view A cannot sue D to recover the amount of the cheque, although 
such amount may be recoverable from D’s employers: see London and River 
Plate Bank, Ltd. v. Bank of Liverpool, Lid. [1896] 1 Q.B. 7, and Imperial Bank 
of Canada v. Bank of Hamilton [1903] A.C. 49. If such an action is success- 
ful, D’s employers may be able to sue D for damages for breach of his con- 
irctual obligation of care: see Iaster v. Homer Ice amd Cold Storage Co., 
Ltd. [1957] A.C. 555.—S_J. 


An UNLAWFUL ARREST 


WHERE a policeman arrests a person on reasonable suspicion of any crime 
for the arrest of which the law does not require a warrant, the person arrested 
must normally be told, not necessarily in technical or precise language, the 
true ground. of his arrest. In the words of Viscount Simon in the leading case 
of Christie v. Leachinsky [1947] A.C. 573: “Tf a policeman arrests without ’ 
warrant upon reasonable suspicion of felony, or of other crime of a sort which 

. does not require a warrant, he must in ordinary circumstances inform the per- 
- son arrested of the true ground of the arrest. . . If the citizen isnot so in- 
formed but is nevertheless seized, the policeman, apart from certain exceptions, 
is liable for false imprisonment.’’ His lordship added that, even if circum- 
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stances exist which excuse the giving of the necessary infofmd ion at the time 
of the arrest, the policeman must give that information at the first reasonable 
opportunity thereafter. These principles were applied in a recent case in the 
Middlesbrough County Court in which it appeared that a ‘‘zealous young 
police officer with a very good record” arrested a man but neglected to tell him 
the gropnd of the arrest. -Ineview of this, His Honour Judge Comen held that 
the arrest was unlawful and awarded the man damages of £75 for pain and 
suffering, loss of dignity and injury to his feelings. In English law a person 
cannot be detained unless he is arrested and he cannot, as a general rule, be 
lawfully’ arrested unless he is told the true ground of the arrest. Of course, it 
would be a defence for the police to prove that the plaintiff freely consented to 
be taken into custedy, because in such circumstances there would be no arrest: 
ef. Meering v. Grakame-White Aviation Co., Lid. (1919), 122 L.T. 44—8.J. 


Lfasmity ror Guard Does 


Tre recent incident in which nine Dobermann Pincher guard dogs broke 
out of a parked coach and bit eight people in a London street raises the ques- 
tion of the liability of the owners of such dogs if, when guarding a building 
site or similar establishment, the dogs attack and injure a trespasser. Sur- 
prisingly, perhaps, the position is far from clear. It seems that a person is not 
liable to a trespasser in respect of damages done by a dog known to be danger- 
ous (Brock v. Copeland (1794), 1 Esp. 203) or a savage horse (Lowery v. Walker 
[1911] AC. 100) but, it has been suggested, he would be liable if he deli- 
berately adopted a means of defence against trespassers liable to cause grievous 
bodily harm: Winfield on Tort, 6th ed., p. 61. A distinction has been made 
between ‘‘gdeterrent’’ dangers, i.e., those whose sole purpose is to emphasise 
that a person’s property is private and to show that it is not worth while tres- 
passing, and ‘‘retributive’’ dangers, i.e., those created for the purpose of in- 
juring trespassers: Salmond on Torts, 12th ed., pp. 517-18. It may be thought 
that, applied to guard dogs, the distinction between a ‘‘deterrent’’ danger and a 
*‘retributive’’ danger is easier to state'than to apply, but the answer may be 
that if a dog is likely to cause serious bodily injury to a trespasser its owner 
will be liable unless he is able to show that the trespasser was warned of the 
danger: cf. Bird v. Holbrook (1828), 4 Bing. 628, and Ilott v. Wilkes (1820), 
3 B. & Ald. 304. However, if the trespasser was a young child, it may be 
doubted if the mere provision of warning notices would provide a sufficient 
defence—S.J. 


WARNING SPEEDING MOTORISTS 


Waan two building workers noticed a police radar speed check in operation 
they waved to motorists to warn them of their peril. They did this because they 
believed that the radar speed check was ‘‘a mucky trick’’ but, in a recent case 
at Sheffield, they were each fined £3 for obstructing two policemen when in the 
execution of their duty contrary to s..2 of the Prevention of Crime Amend- 
ment Act, 1885. A similar point arose in Betts v. Stevens [1910] 1 K.B. 1, 
where it appeared that an A.A. patrol man warned members of the Auto- 
` mobile Association that constables were on duty obserying and timing the speed 
of motor cars driven along a certain road with a view to the prosecution of the 
drivers of such cars’as should be travelling at an illegal speed. There was 
evidence that at the time the warning was given the cars were being driven at 
an illegal speed, and that the drivers upon receipt of the warning slackened their 
speed and proceeded over the measured distance at a lawful speed. It was 
held that the defendant A.A. man had been rightly convicted of obstructing 
the police in the execution of their duty, and Lord Alverstone, C.J., said: ‘‘In 
my opinion a man who, finding that a car is breaking the law, warns the driver, 
so that the speed of the car is slackened, and the police are thereby prevented 
from ascertaining the speed-and so are prevented from obtaining the only evid- 
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ence upon AAi according to our experience, courts will act with confidence, 
is obstructing the police in the execution of their duty.’’ However, the mere 
giving of a warning to a passing car that the driver must look out as there is 
a police trap ahead does not amount to an obstruction of the police in the 
execution of their duty: thére must also be evidence that the car was going 
at an illegal speed at the time at which the warnthg was given. This point was 
established in Bastable v. Little [1907] 1 K.B. 59, where Darling, J.,¢thought 
it was ‘‘quite easy to distinguish the cases where a warning is given with the 
object of preventing the commission of a crime from the cases in which the 
crime is being committed and the warning is given in order that the commis- 
sion of the crime may be suspended while there is danger of detection.” In 
the recent case at Sheffield there was evidence that the defehdants’ acts caused 
eighteen motorists suddenly to reduce their speed to less than 30 m.p.h.—S.J. 


LIFE SENTENCE 

THE appellant in Reg. v. Foy, who had escaped from prison when serving a 
life sentence, had been convicted on two counts of (a) office-breaking and 
larcency and (6) robbery with violence and sentenced to 14 years’ imprison- 
ment concurrent on each, these sentences to run consecutively to the life sen- 
tence. The Court of Criminal Appeal (Lord Parker C.J., Ashworth and 
Hinchcliffe JJ.) held that this was wrong. The Lord Chief Justice, delivering 
the judgment of the court, said that the trial judge, Gorman J., seemed to have 
felt that the appellant was a man who ought to be shut up for a very long 
time and his lordship was evidently worried that the man might be released’ 
from a sentence of life imprisonment after a moderate number of years. The 
judge’s object was no doubt to secure that if there was a chance of that happen- 
ing the prisoner would have a further 14 years to serve. Life imprisonment, 
‘however, meant imprisonment for life. No doubt many people came out while 
they were still alive but, when they did, it was only on licence and the sentence 
remained until they died. Accordingly, if the court made any -period of years 
consecutive to life, it was passing a sentence which was no sentence at all in 
‘that it could not operate until the prisoner died. The appellate court could 
not substitute any sentence in the present case because the appeal had been with- 
drawn. But the Lord Chief Justice thought it was right for the court to say 
that the sentence passed was wholly invalid, and that the proper sentence would 
have been one of 14 years’ imprisonment concurrent with the sentence of lite 
imprisonment.—L.T. 


REVIEWS. 


Offenders As Employees. By Dr. J.’ P. Martin, Assistant Director of Research, 
Cambridge Institute of Criminology. Lonpow: Macmillan & Co. Ltd., St. 
Martin’s Street, W.C. 2. 1962. Demi 8vo. Pages xi -+ 178. Price 35 s. 


Tus Cambridge enquiry is based on actual conditions prevailing in a parti- 
cular town, but many of the conditions are of general application. This is the 
first enquiry of its kind throwing light upon the problem of re-employment of 
former offenders. The qyestion of reabsorbing into the community those whose 
delinquency had led to their confinement is a very difficult task. Offenders after 
they are released from prisons should be taken special care of in order that they 
may not fajl agaim into evil ways. After-care of prisoners after they are re- 
leased is a very difficult problem. The eminent author has discussed this pro- 
blem in a clear, and systematic way. Many of his suggestions require very 
careful consideration for the improvement of the lot of those who are released. 
from prison. This report embodies the results of the enquiries into the social 
consequences of conviction. The learned author discusses the serious pro- 
blem of rehabilitation in a most sensible manner. He clearly . indicates the 
method of improving those who have suffered imprisonment. He has collected 
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‘a.large amount- of evidence to solve this intricate problem. de is a thought 
‘proyoking production on the extremely difficult and complicated problem of 

improving the social conditions of convicted persons. 


3 - e 

‘Contribution to Synthetic Jurisprudence. Edited by M. J. SHETHNA, PH.D., 
BARRISTER-AT-LAW. BomBay: N. M. Tripathi (P) Ltd., Princess Street. 
Lond®u : Sweet & Maxwell Ltd. 1962. Demi 8vo. Pages xtv + 273. Price Rs. 20. 


.. THE main object of the Indian School of Synthetic Jurisprudence is to deve- 
‘lop jurisprudence in all its branches and forms and to promote the enrichment 
of law on a synthetic basis. “The papers in this volume have been contributed 
by eminent scholarg who have studied the subject from different angles. The 
.work is divided into, three parts. Part I deals with Legal theory and uses of 
the Law; Part II covers Papers on International Law and Jurisprudence con- 
cerning international problems; and Part III has been devoted to psycho- 
legal, medico-legal and criminological jurisprudence. This collection of papers 
‘by eminent Jurists covers both the abstract and the concrete aspects of legal 
‘thought. There dre several other legal topics pertaining to the subject. This 
work shows what the- founder and the other members of the Indian School of 
Synthetic Jurisprudence have done by way of research in synthetic juris- 
prudence. The topics in this volume contain research papers on one or two 
aspects of synthetic jurisprudence. The learned author has promulgated 
several theories worthy of deep consideration by lawyers interested in the 
science of jurisprudence. His criticism on various legal topics bearing on juris- 
prudence is very illuminating. Lawyers interested in synthetic jurisprudence 
will find this work extremely thought provoking. 
Law of Trade & Merchandise Marks iv a nut-shell. By Rustom R. DADA- 
- CHANJI, Advocate, Higli-Court. Bomsay: Published by the Author at Rabia 
Manzil, 23/25, Ghoga Street, Fort. 1962. Roy. 8vo. Pages 263. Price Rs. 30. 


-.Tats latest ‘addition to the author’s very useful nut-shell series deals with 
the technicalities of the law of trade and merchandise marks in India in a 
simple and easy language. The legal principles, rules and concepts of the law 
are éxplained ‘in the light of English and- Indian edse law. Apart from its 
usefulness to legal and trade mark practitioners, the book will be of great help 
to traders and manufacturers. ‘It will guide the latter in the selection and 
successful registration of a trade mark and explain to them as to how to register 
a trade mark, how the. Trade Mark Registry will deal with the same and what 
constitutes: a trade mark and. becomes. entitled to registration. In addition to 
this the book- deals lucidly with provisions relating to textile marks, defensive: 
trade marks, certification trade marks and registered users, opposition pro- 
ceedings, rectification proceedings- and matters relating to infringement and 
passing-off. Thé book which-is a -vade-mecum of trade mark law and practice 
is neatly got up and is dedicated to the author’s late father, Mr. R. K. Dada- 
chanji, who at one time was a‘doyen of the Small Causes Court Bar. ; 


Administrative Procedure followed in Conciliation Proceedings. By Dr. A. T. 
Marxose, Research Director, Indian Law Institute New Delhi. BOMBAY: 
N: M. Tripathi (P) Ltd., Princess: Street. Lonpon: Sweet & Maxwell Ltd. 
1962. Demi 8vo. Pages 50. Price Rs. 5.50. -> j 


Tus booklet deals with the administrative procedure followed in tonciliation 
proceedings under the Industrial Disputes Act, 1947. The. matter discussed 
kere is divided into several parts. First, the relationship of Central and 
State Industrial Disputes Acts, under the Constitution of India is discus- 
sed. This is followed, by the provisions’ of the Act and, case law concerning 
the procedure adopted by the Conciliation Officers and: Board of Conciliation. 
‘hen comes the, discussion of the organisation of the Central Industrial Rela-. 
tions Machinery, which is entrusted with the administration of Industrial Dis- 
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putes Act, 194. "The procedure followed by Conciliation Officers is thereafter 


discussed. A chapter is devoted to suggestions and recommendations made by 


the study team relating to the topics under discussion. Three hundred and - 
seventy three cases of failure of conciliation and four hundred and twenty one’ 
cases of settlements are taken into account in arriving at conclusions arrived at ` 


in this book. Labour Tribunals, Labour’ Officers, and industrialists «will find 


‘ 


this a valuable and useful guide. l ° 


The Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961, By D. H. 
CHAUDHARI, B.SC., LL.B., Advocate. Poona: N. R. Bhalerao, 492, Shanwar, 
Near Shanwar Post Office. 1962. Roy 8vo. Pages 331. Price Rs. 14. 


Tus Act effects the decentralisation of powers of the State Government in 
respect of important subjects and entrusts the administration of those subjects 
to the Zilla Parishad. Except law and order, administration of justice, re- 
venue and few other matters, all other administfative work and development 
schemes in the district are entrusted by this Act to the Zilla Parishad. This 
Act enables the villagers to take part in the administration and development 
schemes. -It contains 290 sections and 11 Schedules. The provisions of the 
Act are carefully explained in lucid style. Cases under parallel provisions in 
other Acts have been freely referred to. Part I of the book contains the Act 
with commentary and Part II, the Rules, Orders and Notifications. This is a 
very useful guide explaining clearly the provisions of the Act and is bound to 
be helpful to members of Zilla Parishads. The general get up of the book 
leaves nothing to be desired. 


Bonus. By G. B. Pat, Advocate. Bompay: N. M. Tripathi (P) Istd. Princess 
Street. 1962. Roy 8vo. Pages xniv-}+ 517. Price Rs. 25. 


WE welcome this unique publication on a novel subject. The learned author 
has fully discussed the whole subject of Bonus given by industrial orgathisa- 
tions. More than five hundred leading cases on the subject have been care- 
fully examined and digested. Extracts from Indian and Foreign statutes, re- 
lating to Bonus have been referred to: Several authorities bearing on the sub- 
ject of Bonus have been cited. Cases decided by the Supreme Court on the 
subject of Bonus, reported as well as unreported, have been carefully considered. 
Commercial institutions will find this book of great value. 


Directory of Law Colleges and Law Teachers in India. By A. T. MARKOSE, 
Research Director, Indian Law Institute, New Delhi..Bompay: N. M. Tripathi 


(P) Ltd. Princess Street. 1962. Demi 8vo. Part I Pages n -4- 120. Part II 


Pages 42. Price Rs. 7.50. 


Tuts directory gives useful information relating to legal education in 
India. It is divided into two Parts. The first Part contains university-wise 
information with regard to organisations of Law Faculty, law degrees, syllabi, 
examinations ete. The second Part gives alphabetical list of law teachers in 
different law colleges in India. The publication of this Directory was under- 
taken at the request of the Indian Law Teachers’ Association. Institutions 
interested in promoting legal education as well as students taking up the study 
of law will find this book as a useful guide, and we congratulate the Indian Law 
Institute, New Delhi, on the production of this valuable book of reference. 


The Yearly Digest of Indian and Select English Cases. By N. RAMRATNAM, 
M.A., B.L. Mapras: Madras Law Journal Office. 1962. Roy 8vo. Pages xx+-1878. 


We heartily welcome this admirable annual digest which is of paramount im- 
portance to every lawyer in India. The arrangement of titles and subtitles 
leaves nothing to be desired. This annual digest has become a favourite 
with the legal profession. The printing and general get up are excellent. 


. l. 
: nog The” 
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JUSTICE, RQUITY AND GOOD CONSCIENCE IN INDIA.* 
[Continued from Journal p. 138] 


s TII 
J. E. @. 6. AS A SOURCE OF LAW 
B. The Scope For Laws Other Thai English Law 


Naturally, the search for J.E.G.C. was not always confined to English law, 
and decisions are still given where the rule is taken from some other quarter. 
Those. decisions, which may be called ‘‘common sense’’ decisions in that the 
Judge applies what seems to him to be just and proper, without relying upon 
any “particular authority are properly within the seope of this section, but we 
may keep them separate as it is rather.convenient to emphasise how often this 
rather lazy method of discovering the residual law is employed. Occasionally 
the two categories overlap. We shall find a similarity of pattern between cases 
in the presegt category, where J.E.G.C. serves as a source of law, and those 
in the next, where it serves to supplement an existing source, though it is not 
as striking a similarity as one might expect. 

_ Eyen from the first quarter of “the nineteenth century it was evident that 
J.E.G.C. would mean in: many cases reference to the personal laws where 
they were not actually laid down by the Regulations as the prima facie source 
of law. Baillie’s Digest of Muhammadan Law (introd., p. xxi) was written 
precisely on this understanding. Where Hindus and Muslims had for long en- 
tered into transactions upon the mutual understanding that particular insti- 
tutions would apply, it would not be in accordance with J. E. G. C. to apply 
any foreign. system to them. Indeed this is exactly why s. 9 of Reg. VII of 
1832 was passed :— ; 

“Where parties are of different persuasions the laws of the religions'shall not deprive 
a party of property to which, but for the operation of such laws, he would have been 
entitled. In all such cases, the decision shall be governed by the principles of justice, 
equity and good conscience, it being clearly understood, however, that this provision 
shall not be considered as justifying the introduction of the English or any foreign law, 
or the application to such cases of any rules not sanctioned by these principles.” 
Instanees of the application of J.E.G.C. in this early period show the prin- 
ciple at work. In Zohorooddeen Sirdar v. Baharoollah Sirear,’’ the Court were 
considering a problem in the mw of gifts. This was not a listed subject for 
the mufassil. It was an invariable practice in such contexts to apply the 
Muhammadan law of gifts between Muslims, so that thé gift was invalid where 
the donor has agreed to remain in possession for his lifetime. In Meenakshi 
Ammal v. Rama Azyar,’® a case from the mufassil of Madras, a Hindu was 
sought to be made liable to maintain his daughter-in-law out of his separate 
property. The claim (now valid) then failed. If it had been. a claim out of 
the estate of a‘deceased Hindu it would have come under succession, which was 
a listed subject. As it was, the appeal to Hindu law would have been valid 


*By Dr. J. Duncan M. Derrett, Reader in 78 (1912) LL.R. 37 Mad. 396, 399, s.c. 
Onental Laws in the University of London. [1914] A.I.R. Mad. 587. 
77 (1864) Gap No. W.R. 185, 186. 
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if, in consulting J.H.G.C., Hindu law. could have been the source. Precepts 
of Hindu law might be entitled to great respect in deciding the rule of justice 
in such eases, but Benson and Sundara Ayyar, JJ., felt that conditions of 
modern society and ‘conceptions of equity and justiée wotld weigh heavily. One 
may have doubts ‘‘about the desirability, of fettgring the inducement to acquire 
property. by burdening the acquirer with‘the maintenance of persons Who take 
no part in the labour of acquiring.’’’2 . A somewhat curious case was that of 
Sibnarain Ghose v. R. Chander, Neoghy,®° in which it was held that a Bengali 
mortgage, even though unaccompanied with possession, gave a lien upon the 
lands. Grant J.-studied the Hindu law, though it was not applicable in the 
mufassil as a source of law, and declared that it was deyived from the laws 
of nature and nations.: He: cited Grotius, French law, and the laws of ‘Holland 
and Germany. When applying ‘ ‘equity, justice and good conscience’’ in the 
nen-usted cases, ai g 

..They (the Courts) act not‘arbitrarily nor under the unsafe guide of the uncon~ 
trolled discretion and private judgment of each presiding judge, .but under the rules 
which confine thé-othérwise uncertain direction of proceeding according to the dictates 
of equity and: good! conscience within definite limits of the like nature, tho’ perhaps not 
equally certain with those which now bind the decisions of English Courts of Equity, 
and to act consistently’ with good conscience, it must frequently be necessary for these 
Courts to ascertain by what Law or what usage the contracting parties meant their 
contract to be interpreted and under what Law to operate: incidentally then they must 
decide on that law: and if:the parties have contracted with reference to usage, and ‘not 
_ the written Law, it must in like manner bè necessary to ascertain and act upon’ that 
usage. ‘Thus both the written Law and the'practice and usages of thé Hindoos may and 
frequently ‘do require to be ascertained in-such cases as foundations on which the decisions 
of these Courts are to rest, and in such cases by their very ‘constitution and by the very 
terms of the Regulation they are bound to their adoption. In such cases as well as in the 
cases wherein ‘they are expressly directed to adopt the -Hindoo Law by the Reguletion. 
before referred to, they consult their Law Officers, and their decisions...are in my judg- 
ment as much judicial expositions, and ‘therefore, evidence of that Law and of those usages 
in the former class of'cases as!in the latter.”"' 
Hence,’ when seeking’ for J. E. G. O.’ one might, be obliged to consider native, 
laws' as well as foreign laws. ' 

In Raj Bahadur v. Bishéh Dayal®" the family were neither Hindus, nor 
Muhammadans, and therefore J:E.G<C. niust'be applied. In accordance with 
the doctrine stated above (and perhaps that of the Abraham case to which we 
shall refer below) the Court discovered that the Hindu law of inheritance had 
always been followed in the family, and determined that it would be in accord- 
ance with J.E.G.C. to apply. that law to-the suit. ` 

. In -Gopeekrist. Gosaiw v: Gungapersaud Gosain,82 the Privy Council -arrived 
at a momentous decision. Whenra-father buys property in: ‘the name of his son 
the prestumption:in English law is that he: is making a gift: it is called the: 
presumption: of advancement.. Seeing that: the personal law had nothing -to 
say: on the subject and it was a matter of evidence which should be: decided by: 
the law of the forum, it would have been naturaé to-import the English law in 
default of evidence-of the.father’s intention. “However, it was fortunately de-. 
termined that in-India*the presumption is of. benami. The English law, not 
being a rile of natural justice, was.not applied. Whence the Indian rule comes,’ 
for it doesinot appear toibe peculiar to Hindu law or Muhammadan law, is not 
known: but it is certainly a rule of Indian custom and usage. 

In Ramratan Kapali: v. Aswini Kumar Dutt, the question was whether the 
release of one joint tortfeasor released the others. Mookerjee and.Teunon Jd., 
“ examined the English law on the-point, but rejected it. It had not been ap- 


79 Meenakshi Ammalv. Rama Aiyar, (1912) 81 (1882) LL.R.4 All. 34% 349-51. 
I.L.R 37 Mad. 396, at 402. 82 (1854) 6 M.I.A. 53, 75, 76. 
- 80 (1842) 1 I.D. (0.8.) 666, at p- 683; 3(1842) 83 (1910) LL.R. 37 Cal. 559, 572. 
Fulton 36, 66. 
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proved in America, and was not consistent with the principles of J.E.G.C. 
The*American rule was then applied. 

The maxim quicquid _plantatur solo, solo cedit aa been held not to apply 
to India as far back as°1866. It was sought. to be applied in Narayan Das 
Khettry y. Jatindra Nath Roy Chowdhuriy,24 where the Privy Council rejected 
the idea. It is not a rule of universal jurisprudence, as one might suppose: 
Mammunhs’ v. Kunhidi®5 The. equity of. redemption is imported into many 
Indian arrangements which are in the nature of a -whortgage, but in Gokuldoss 
v. Kripar am,89 á conditional sale received this construction not as a result 
of reference to English law direct, but by applying the Bengal Regulation XVII 
of 1806, which ‘was,actually not applicable as.such’ in the provinces in ques- 
tion. ‘Here it was an Indian law which’ was the source. The perverse dicta 
which disfigure Markby J’s. judgment in Secretary of State v. Administrator 
General, of “Ben gal,87 do not altogether destroy it as an authority of value on 
J.E.G.C. The historical portion of the judgment is useful. The decision it- 
self would not be repeated, we hope, today. An Englishman had an illegiti- 
mate ‘son by a Muslim woman. He died intestate. The mother and her illegi- 
timate issue. were claiming his estate against the Crown. The learned Judge 
held that the territorial Jaw of, the land, which he believed was English law, 
gave the estate to the Crown; this appears to have been because he preferred 
to evade the requirement to ‘apply J.H.G.C., which might have brought in 
foreign laws, with their more favourable attitude to the claims of illegitimate 
children at any rate in competition with.the State. 

In Chinnaswanity Koundan v. Anthonyswamy®® ‘the question was whether 
Tamil Vaniya Christians were governed by Hindu law in matters of the joint 
family., They were, as a matter of fact, governed by the Hindu law of succes- 
sion by custom-—the Indian Succession Act never having been applied to them. 
It-was held that the pious obligation applied to them, and that there was nothing 
in the pious obligation which-was contrary-to the conceptions of equity and gool 
conscience. “Thus the nearest source of law, ‘the Hindu law, was chosen as appli- 
cable under J.E.G.C. ca 

A curious problem arose in Kuppammal v. Rukmani Aol 89 A passenger 
had’ ‘been killed in a railway disaster, and the company had paid voluntarily 
Rs. 2,500 to his widow. At that time she had a daughter and a son. After 
providing for the dangliter’s marriage and increasing the value of the property 
she died in 1987. There was later a dispute between the son and the daughter 
as to the division of the mother’s estate. The daughter.claimed all of it as 
stridhan. The son claimed that in view of the source of the property. all the 
family had an ‘interest in it. No rule of Hindu law as such governed the dis- 
tribution of the Rs. 2,500. '` The statute (Fatal Accidents Act) provided for 
the distribution amongst dependants in the Court’s discretion. Accordingly 
the Court held that it belonged at the’ time of payment (twenty-six years be- 
fore) to the mother, son and daughter in the following proportions :—mother 
and son in equal shares by analogy from the Hindu Women’s Rights to Pro- 
perty. Act, 1987; to the-son and daughter.in such proportions that the son 
should have twice as much as the daughter, following the Muhammadan law, 
‘“which. is ‘supposed to be the most equitable system of distribution amongst the 
relations.’? Thus the mother was deemed to have taken two-fifths, the son two- 
fifths, and the daughter one-fifth.- The daughter’s share was adeemed by her 
marriage-expenses, and the son was entitled to mesne profits on this share, 
namely one-half, of the residue in his sister’s hands. ‘Here J.B. G.C. did not 
require any reference to English law. G 


84 (1927) Be F.A. 218, pp. 223-4, S. a pn 87 (1868) 1 Beng. L.R., OC, 87, 93. 97-8, 
AJR. P.C. 135, 8.0. 29 Bom. LR 100. ae ery Pe 
85 [1961] A-I. ‘R. Ker. REYR ; 88 [1961] A.LR. Ker. 161, 165. 
86 (1873) 13 Ben. L.R. 1205, 213 P.C. 89 [1946] A.LR. Mad. 164. 
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Cpe E g IV - 
J. E. G, C. TO SUPPLEMENT THE LAW * 


In Mayna Bai v. Uttarain, 20’ the Madras High Court, enot knowing what rule 
of Hindu law to apply to the heritable relationship between the descendants of 
a Hindu woman who had been’ living as mistress, of a non-Hindu, considered 
the English law, rejected it and applied the Roman law as more consorfant with 
the general analogies of the Hindu law and J.E.G.C. In Gatha Ram Mistree 
v. Moohita Kochin Atteah Démconee,?" the question was whether (lecrees for 
restitution could be enforced. by compulsory process. At, English law they eould. 
Markby, J., ‘considered the ‘laws ‘of! Germany, Austria and France, and also 
America. He and Mitter, JJ,, held ‘that such enforcement’ was not possible in 
India. They commented "that if the law'of the parties Goes not provide the 
rule, Courts need not hecessarily resort to the English law for guidance when 
that law is opposed to the general ‘trend of the laf in civilised countries. 

Akshay Chandra ‘Bhattacharya v. Hari Das Goswami,2? is a probably incor- 
rect case in Dayabhaga' law, which has not yet been overruled. Mitra J. was 
anxious to fill a gap in Dayabhaga’ law by referetice to law which had not the 
spirit of the Dayabhaga behind ‘it. 'He alleged that spiritual benefit was ‘not 
always the guiding principle; -propinquity also had some place. Then he re- 
ferred to principles of natural justice. Then ‘he asserted that in the absence 
of texts under Dayabhaga law recourse ‘should 'be had to the Mitakshara law, a 
doctrine which is not nowadays ‘regarded as' accurate. However, it was-an in- 
stance where a gap was filled: by ‘reference,’ under J.E.G.C., not to English 
law or any. foreign law, but to:the next nearest indigenous ` system. Exactly 
the same is constantly. happening in Kerala. It is not convenient to refer to 
the numerous times in which the Kerala High Court has succeeded in applying 
the patrilineal Mitakshara law to matrilineal marumakkattayam people. The 
best citation is Parameswaran v. Ramkrishna,23 when Sankaran J., vigorously, 
but ineffectually, protests against this strange (but inevitable?) ‘process. 

The case of the. devadasis is:perhaps: not so peculiar. Given that they are 
bound by the Hindu law so far as they cannot prove customs to the contrary, 
the customs that can be proved are so startlingly at variance with Hindu law 
that the introduction of. Hindu law:rules to fill gaps. in proved custom must 
produce a queer patchwork effect. Nevertheless that is what has happened in 
the name of J.E.G.C. in Viswanatha Mudali v~ Doraiswami Midalt,24 -and 
Venkata Challanuna, v. Cheekate, 94 , There was never. any question of applying 
English law, or any further analogy than from the Mitakshara system. , The, 
attraction of the personal’ law in.all ‘cases of defective customs is undeniably 
strong, and it can be expected to increase, and that of the Hindu Code (in the 
reserved contexts, ‘where. custom ‘ean, still. ‘be proved), not less SO. 
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ne É COMMON, SENSE’ 7 AS J. E. G. C. 


The only | excuse. for having this separate ‘section is that the J ose did not 
bestir themselves to look for authorities.’ . This was not entirely satisfactory. As 
we have seen J.E.G.C. does ‘not mean: uncontrolled judicial discretion. It 
means law, but law tha? the Judge can'seek from a suitable séurce. It is better, 
therefore,- if the advocate who. demands resort.to J.E.G.C. should come ready 
armed with examples from systems which, he feels are readily suited to the. case. 

In Charotte, Abraham v.. Francis ‘Abr aham,28 the Privy. Council were content 
to leave the usages of the family as the chief guide, when J.E.G.C. was appli- 
cable. In Isaac Pandah v. Surbomongola Dossec,?7 a Hindu and his wife were 


90 (1864) 2-M.H.C.R. 196, 203-4. 94, (1925) LL.R. 48 Mad. 944, 962. | 
91 (1875) 23 W.R. 179,181, 182. * . + 98! [1953] 1 M.L J. 358. ° 
92 (1908) I.L.R. 35 Cal. 721, 726-7. ~~ 96 (1863) 9 M.I.A. 195, 239. 


93 [1955] A.I.R. T.C. 55, ¥.B. See Mayne, 97 (1864) 1 W.R. 22. 
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converted to- Christianity: What wêre the husband’s rights 4n fre wife’s pro- 
perty?, It was held most consonant with equity:.and good conscience to refer to 
the usages of the clasé.to which the convert attached himself; and of the family 
to.which he may have ‘belonged. In Sheikh Kudratulla y-Mahini Mohan Shah,28 
an. effort was. made to allow Muslims to enforce preemption upon Hindu pur- 
chasers from ‘a Muslim. ‘The learned judges examinéd the Islamic’ law, found it 
to be weak and technical, and rejected it on the ground that it had nothing to 
recommend it upon the bare abstract ground of Ji-E':G.C., whence it followed 
that it could not, be applied. to non-Muslims.” So’ im Braja Kishor Kurma v. 
Kirti Chandra Surma,2° there appeared to be-a gap: in the Islamice law. It was 
held-not consistent with J.E.G.C. that a plaintiff who refused to purchase’ when 
the-property was, offered to him, and who inducéd another to purchase it, should 
be allowed to undo his renunciation and demand to preempt. Where a plaintiff 
claimed that the contract. was entered into by him under duress, but he did not 
offer to return the purchase money the Court; in Charles Seton Guthrie v. Abool 
Mozuffer,'0° considered Engfish law, Muhammadan law, and ‘‘the general rule 
of equity. and good conscience, which was.the law! of the.forum’’, and held that 
this position was impossible. -This. case is perhaps the: best of the present series, 
for although.no citation was offered under J.E.G.C., which was treated as dis- 
tinct ‘from‘the othér two sytems mentioned, citations were offered for the posi- 
tion under each of them.: In Venkamma v. Savitramma,'°1 the Court, under 
J.E:G.G..refused to give an infant to the.custody of a natural guardian living 
an immoral. life. - In Mussumat Fanny Barlow v. Sophia Eveline Orde,'°? the 
law applicable to succession’ to: the propositus was the personal law, or if no re- 
ligion could be, determined,. then! J.B. G.C.“ Under. the latter it would not be 
inequitable. to interpret the word. ‘children? as including illegitimate children, 
when it appeared in'the will. The appeals to natural justice in this judement 
should have served as a.source of inspiration for the.many instances when the 
Court had to consider the plight of illegitimate:children. . 

“In: -Mussumat Thukrain Sookraj v. Government, 103 J. E. G. C. was 
held. to- protectfan equitable owner from.an.order of confiscation made against 
her trustee.. In; Moung Hinoon Htaw x: Mah Hpwah,'°4 there appeared to be 
a gap in. Burmese Buddhist law, and reference: was made to J. E. G. ©. The 
rough-and-ready solution that a: wife maintaining herself had no right to sue 
for maintenance emerged, apparently upon a priori reasoning. Not dissimilarly 
in’ Maung Po Nyun.v. Ma Saw Tin,'°®;the gap in the Buddhist texts and case- 
law was filled by a suggestion in the nature of J.E.G@.C. which fitted the cir- 
cumstances‘ of: the particular case. ‘ Vague impressions derived from the general 
character of the Burmese Buddhist law ae ree the! ‘Court i in arriving at that 
conclusion. = ' Progar 

A stalwart refusal to apply ‘English. dey) occurred: in Gokuldoss Gopaldoss v. 
Rambux Seochand.106 The purchaser of an equity òf redemption in reference 
to immovable property in Hyderabad paid off the first mortgage thereon with 
notice of the second mortgage.. It was held that. he.must be assumed, accord- 
ing to J. E. G. Ç., to have intendéd:to-keep' the first-mortgage alive, and that 
therefore he was “entitled to stand:in the place of the first mortgagee and to retain 
possession ‘against the second mortgagee until. repayment. In Chathunni v. 
Sankaran, 107 there arose 'a. question fof rights.ofsuécession where the married 
couple belonged to different systems of law. : English %ustoms were, it is true, 
cited. as parallels, but they barely support the: ‘practice and natural justice’ 
anru non; namely that the childr en could inherit „according to both systems. In 
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Bai Narmada 4 Bhagwantrai,'°8 no authority was given for the proposition that 
it would be cdutrary to equity and good conscience to allow the heir to recover 
property: from‘ possessors of his inheritance without permitting them to reeoup 
themselves out of it for their expenses on the funeral and in paying the debts 
of the deceased. J.E.G.C. is a-rule of common sense Ih Robert Watson & Co. _ 
v. Ram Chand Dautt,199 and in Raghubans Narain Singh v. Khub Lal Singh, 110 

where one of several shareholders was protected against the interferénce and 
greed ‘of the other shareholders. 

In Radha Kishen v. Raj Kuar,'1’ a Brahmin had lived with a Bania widow 
and was outeasted. - The widow and her illegitimate sons by the Brahmin wanted 
to. remain in possession of the father’s property, which he had acquired: by his 
own: exertions. The deceased’s brothers who remained in gaste wanted to oust 
them. Manu and other Hindu sources appeared to be silent. It was held that 
J.E.G.C. protected the widow and her sons against the eupidity of the brothers, 
whose claim was entirely without merit. Should one who holds an estate and 
` pays the revenue in respect of it-and takes such ofher steps as are necessary to 
prévent its being sold be entitled to recover those expenses when the land is re- 
covered from him by: the actual owner by judicial process? It is in accord with 
J.E:G.C. that-he should be: Dakhina Mohan Roy v. Saroda Mohan: Roy.112 
Not altogether dissimilar from Radha’s case was Musammat Maharana v. Thakur 
Peérshad, 5118 svhere an unchaste widow acquired for her maintenance property 
trom the brother of her paramour. It was not stridhana as that is usually un- 
dérstood:- She had an illegitimate child, who claimed the property against mem- 
bers of the husband’s family. - After she began to live with the paramour the 
widow naturally lost all her own ‘claims upon her husband’s family, and it was 
believed to:be contrary to J.E.G@.C. that the illegitimate child should be de- 
prived'of the property by these relations: In Budansa Rowther v. Fatima Bai,''4 
orice again, there was a conflict-of personal laws. A:Hindu-woman had married 
‘a Hindu, became a convert to Islam and married a Muslim. A daughter: of 
the second marriage claimed a share in’ the estate of her father’s father., It 
was held that she ‘was illegitimate. J:E.G.C. was not helpful to her. TE. 
Gi C., without citation, is used as‘the last reason why a Sudra should succeed 
to his dasiputra in the (probably incorrectly decided) Subramania Ayyar v. 
Rathnavelu Chetty.!15 A plea ‘for illegitimate children was turned down in 
Meenakshi v: Muniandi,118 where Seshagiri Aiyar J. refused to admit that 
J.H.G.C. would allow the illegitimate daughter oE an adultress to'share with 
‘her legitimate son. 

In Chinna Pichu Iyengar v. Padmanabha Teaser 117 (a case no longer good 
law), Sadasiva Ayyar J. held that in those days there was no claim in .justice 
or equity to inherit from remote relations, and the law appearing to admit the 
great-grandson. of the paternal aunt could not be authentic. This attitude is 
not commonly met. On thé: other hand we accept as accurate the decision in 
Kenchava v. Girimallappa Channappa,''® that even if the Hindu Jaw was not 
precisely against the inheritance of a man’s estate by his murderer, J.E.G.C. 
excluded him. In Aziz Bano v. Muhammad Ibrahim Husain,'19 where J.E. 
G:C: was let in by a divergence of opinion amongst the authorities, it was held 
that it would be contrary to all rules of equity or justice to force an abhorrent 
marriage on a girl: the minor’ has, according to J .&.G.C.-an option whether 
the marriage was performed -by her father or. grandfather. The liberal view 
was in accordance with J.E.G.C.' and the requirements of the times. ‘Justice 
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and right’ iù Hirabai Jehangir: v. Dinshaw' 'Edubji,1?0 gave' thefplaintiff dama- 
ges for slander without proof of special- damage: In Jagarnath Gir v. Sher 
Bahadur Singh,’?' the. mother was allowed. to succeed to her illegitimate son, 
in. competition with the, Crown, because: J.E.G.C. :would require that she 
should. In Vithal Tukaram v, Balu Bapu,'®? the widow died leaving stridhana 
but no heirs in her husband’s family. . Brothers and sisters were ‘allowed to 
share equally. J.E.G.C. covlld find no distinction between them. So in 
Sudarshin v. Suresh,'23 the learned Judge recently allowed an illegitimate son 
and illegitimate daughter to share their mother’s property equally,, for ‘equality 
is equity’, and that must be test of J.E.G.C. Much along the same lines 
the Supreme Court had, in Saraswathi Anmmal v. Jagadambal'24 allowed 
daughters to succeed togéther’ to théir' mother’s - property on the ground of 
their equal propinguity, which was: a-consideration iof J.H.G.C. ‘in succession 
eases, though some Were, dasis (and thus of their mother’s community) and 
some were ‘not, having married respectably. : Naturally in these days when an 
illegitimate son of a predeceased; daughter of.a woman: competes with her hus- 
band, so that a questionable relation competes with. an undoubted heir, J.E.G.C. 
cannot be stretched in Dip favour, and the husband will take: Sadu "Ganaji v. 
Shankerrao. 128 Ez SEER 

J ..G.C. supports the solani that alee a ‘power of adoption comes to an end 
it cannot be revived.. .Here’ perhaps ‘logic’ would: be'as ‘powerful a weapon as 
the heavy. guns of J.H.G:C..' but that. was’ how. the. Supreme Court put the 
matter in Gurunath v. Kamalabai.128 1). has 

In Robasa Khanum v: Khodadad Boman. ji27 a Zoroastrian wife was converted 
to'Islam. She sued: for dissolution. from her ‘Zoroastrian husband shortly after 
her conversion. Beeause of the conflict -of personal laws J.E.G.C. must be con- 
sulted, or rather ‘justice and right’, which ave-have-seen is the same thing in 
practice. . The English law ‘was out òf the. question since it deals only with 
Cheiseee marriages The Shariat Act applies: only: to Muslims. 

. Theréfore' we must decide according to’ justice and right; or equity and good 
conscience! !independently’ of any provisións: of the English law.’ We must do substantial 
justice between the parties and in doing'so hope that we have indicated, the principles 
of Joie and right or equity ‘and’ ‘good conscience. her 

“It would” be' patently ‘éontrary to justice and right that onë party to a solemn 
pact dou be allowed to‘repudiate it by a ‘unilateral’ act.” 

Accordingly it was held that’the Muslim wife’s attempt to dae the marriage 
at Islamic law was invalid: ` In‘ A’ yesha’ Bibi v.” Subodh Ch.’ Chakravarty128 
Ořmond J. applied Muslim ‘law in“a similar ‘situation as in conformity with 
J.E.G.C., to enable a, Hindu wife who had embraced Islam to be divorced from 
her Hindu’ husband. Other authorities ` were against’ this. In Farooq Lewwers 
v. Adelaide B. M.,12° a Pakistani case, it was held that'a Muslim husband who 
pronounces talak and sues for a declaration that his former wife, a Christian, 
is-no longer his ‘wife cannot take advantage of Islamic law. J8.G. C. was against 
the decree, and the talak was invalid. - A. ‘quotation ` was made from the Prophet 
that “divorce is most hated by Allah”, ra 

Finally we may note Malkan Rani x, Krishan. Kuna 100 a case under the 
Hindu Marriage Act. It was, held under. J E.G.C. that the Court has inherent 
power to stay ‘proceedings till the husband pays the maintenance pendente lite. 

It is evident that, whether the Courts enter upon elaborate research or not, 
J.H.G.C still has a considerable function in.a country where codification of the 
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personal laws i$ still incomplete, where there are lacunae in statutes, where the 
recourse to foreign law is admitted in certain important chapters, and where 
interpersonal law problems arise. The growth of the study of comparative claw, 
should on this ground alone be of service to India, not to speak of its obvious 
usefulness when the Indian Civil Code comes to be drafted. ` 


[Coneluded.] e 


GLUEANINGS. 


Does on tun HIGHWAY 


That dogs may constitute a potential danger to motorists and pedestrians in 
modern traffic conditions has been recognised for some time. It is not surprising 
therefore that there has at last appeared a case, Gomberg v. Smith ((1962] 1 All 
E.R. 725), where a driver of a motor car has sued the owner of a dog which col- 
lided with his van while running across the road. The actual collision caused 
damage to the van, the driver of which suffered shock. 

When considering the law of civil liability for damage occasioned by animals 
(other than wild animals), it is important to bear two principles firmly in mind, 
namely, the common-law rule of cattle trespass and the law appertaining to high- 
way. If that is done many apparent anomalies and fine distinctions are explain- 
ed, though whether they should exist today is a matter of opinion. 

Actions for damage done by animals are either founded on trespass or on 
negligence. The law with regard:to animals trespassing was thus stated by 
Williams, J., in Cow v. Burbridge ( (1868) 13 C.B.N.S.): “If I am the owner 
of an animal in which by law the right of property can exist, I am bgund to take 
care that it does not stray into the land of my neighbour and I am liable for any 
trespass it may commit and for the ordinary consequences of that trespass’’. 
This is really a statement of the old cattle trespass rule which was expressed 
in another way by Brett, J., in Ellis v. Loftus Iron Co. ((1874) L.R. 10 C.P. 10) 
by saying that the mere act of an animal belonging to a man may be a trespass in- 
somuch as the same act, if done by himself, would have been a trespass. There 
are three aspects of the cattle trespass rule that must be remembered: (i) it 
only applies to cows, horses, sheep, poultry and the like, and not to domestic 
animals like cats and dogs; (ii) the liability of the owner arises when the ani- 
mals wander and cause damage on the land of another; (iti) the damage for 
which compensation is recoverable must be the ordinary consequence of the tres- 
pass. i : 

The rule of cattle trespass must, however, be considered in relation to the law 
appertaining to the English highway when highways were in many cases rough 
cart tracks, and instances of injury.caused on them by animals were very few. 
For this reason the owner of an escaping animal on to the highway was never 
liable for any damage so caused. 

In 1916 an attempt to establish such liability was made in Heath’s Garages, 
Lid. v. Hodges ({1916-1917] All E.R. Rep. 358) by a motorist who was injured 
by the defendant’s sheep wandering on to the highway. The Court of Appeal 
upheld the decision of the Divisional Court, that the old common-law rule must 
prevail, although, if the character of domestic animals with regard to high- 
ways had come to be considered for the first time when roads were tarred and 
motor traffic abounded, it was possible that a different view might have prevail- 
ed with regard to their harmlessness on the highway. 

A series of cases following Heath’s Garages, Lid. v. Hodges and culminating 
in Searle v. Wallbank ({1947] 1 All E.R. 12) established now beyond contro- 
versy that an oceupier is under no duty to fence his land so as to prevent his 
animals escaping on to the highway and injuring passers-by. None of these cases 
have concerned dogs although Neville, J., in Heath’s case and Vistount Mau- 
ghan in Searle v, Wallbank treated the rule as applying to dogs. 
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iin Gomber g ¥. Smith (supra) both Holroyd Pearce and Dabjes L.Jd., con- 
sider ed that the rule did-not apply to dogs, but Harman, L.J., dissented from this 
view. Davies, L.J., observed that ‘the rule arose from the fact that horses, cows, 
pigs, sheep and poultry which might loosely be called farmyard animals were, in 
- the ordinary course-of farming, left by themselves in the open for long periods 

without supervision, but the keeper of a dog might be expected to ‘maintain 
a more immediate control over it than he would over his farmyard animals and 
poultry, and:that whilé there were dicta in the case which prima facie applied 
the rule to dogs and domestic animals as a class, he thought the Judges had 
in. mind the, general classification of animals into domestic animals or those 
manusuetae -naturae on the one hand those- ferae naturae on the other, for 
the purposes of the scienter rule. 

The cases where damages have been recovered fon injuries caused by animals 
on the highway are those where. the, animal had not strayed on to the highway 
but had been brought there,by the defendant. _ Only one concerns a dog, that 
of Pitcher v. Martin ([1937] 3 All E.R. 918). ‘Theré the defendant, walking 
with a dog on a long lead, held the lead’so loosely that the dog escaped ‘from her 
control. The lead became entangled with a pedestrian, an elderly woman, who 
was thrown to the ground ‘and suffered-injuries.’ The most important decision 
is that of the Court. of Appeal in Deen v. Davies ([1935] All E.R. 9) where 
ihe defendant, the owner of a quiet. horse, rode it, from the country into a town. 
He fastened’ it in a stable so ‘negligently, that. the horse broke loose and escaped 
ori to the highway where it caused the plaintiff to fall and sustain injuries. The 
Court held that the owner of'a domestic animal who brought it on to the high- 
way, owned a duty to usé reasonable care that it did no damage to others lawfully 
using the highway, and- in the ‘instant case the duty had not terminated when 
the’ defendant tethered the horse in ‘the stable. What was reasonable care de- 
pended on ‘the circumstances of each case; what might be reasonable care in the 
country might not be reasonable care in a ‘large town, ` = 

The priùciple laid down’ in Deen. v. Davies was followed; by Lathall v. A. 
j oyce & Son~({1939] 3 All E.R. 854), where a bullock which was being deliver- 
ed from a lorry escaped through a gap ‘inthe barriers provided, and Aldham 
v. United Dairies (London), Ltd. _({1989] 4 All E.R. 522) where a horse which 
was harnessed to a milk cart was left’ unattended for half an hour in a main 
thoroughfare, became restless.and bit: the plaintiff.. In both cases it was found 
that there was. no evidence of scienter: The defendants in Lathall’s case, al- 
though: they were negligent in allowing the.bullock-to escape, were not, how- 
ever, heldto be liable for‘the injuries which the plaintiff suffered when the bul- 
lock -ran straight into him, since the ‘attack was a deliberate one, and in the 
absence of ‘proof of scienter deliberate.attack upon a human being is not to be 
reasonably expected in the-case ofra domestic animal. In the Aldham case 
the Court arrived at a different conclusien ‘since it was established that the 
horse-had become restless by reason of thé length of time for which it had been 
left, that the defendants were negligent in leaving the horse so long unattended, 
and that the plaintiff’ s dnjnries were directly caused by that negligence of 
the: defendants. 3 

One of the cases reterved to in ‘Gomberg v. Smith. (supr a), was Carmarthen- 
shire County' Council v. Dewis ([1955] 1 All E.R. 565). There the House of 
Lords held that there was a breach of duty on the'partsof an education authority 
in charge of a-nursery:school, in not preventing 4 young child being unattended 
in a busy street at.a time when he.was in tHe care of the authority, since it was 
fareseeable that the presence of the child.on the street might cause injury to 
others: The -plaintiff-recovered damages for the death of her husband, a lorry 
driver, who swerved’ to'avoid the child and was killed. 

~ In Gomberg v. Smith the defendant. came out of his shop adjoining a high- 
way with a large St. Bernard dog which was not'on a‘lead and which ran across 
the: roadway and collided with the: plaintiff’s van. The Court of Appeal held 
that the defendant was liable in-nesligenee for the damage to the van since the 
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proper inferenck, Raving regard to the dog’s emerging at the same time as the 
defendant and other admitted facts, was “that ‘the defendant had deliberately 
brought the dog on to the highway; and accordingly the law applicable to esfape 
of animals on the highway was inapplicable, and under the principle of Deen v: 
Davies the defendant owed a duty to take care, which hé had not observed. :As 
was indicated previously, on the question whether an owner’s immunity from 
the duty of care.to prevent escape of animals, viz., cattle and poultry, qn to the 
highway extended to dogs, there was a conflict of judicial opinion. Holroyd 
Pearce and Davies, L.JJ., inclined to the: view that the owner’s immunity did 
not extend to dogs, whereas Harman, J., saw ‘‘no escape from ‘the: rule that ` 
there ig :no such liability. having. regard to the decision in Hughes v. Williams” 
([1943] 1 All E. B 585.—L.J. © o 
: i es 


Lenu: Strriciency or INNUENDO ' é 


In Grubb y. Bristol, United. Press Lid. the.Courf or Appean decided that in 
an action for ‘defamation (i) ‘an. innuendo properly so ealled, which was an al~ 
legation that words were used in a defamatory sense other than their ordinary 
meaning, and which provided a separate cause of action, must be supported by. 
extrinsic facts or matters and could not be founded only on interpretation, be- 
cause if the words bore the interpretation imputed to them they were defama- 
tory in their natural and ordinary meaning; unless, therefore, an innuendo had 
the support of extrinsic fact (which should’ be pleaded in accordance with R.S8.C. 
Ord. 19 r. 6 (2)), it should not go to the jury but should be struck out, in the 
interlocutory stages of the action; (ii) (per Hovroyp Pearce and UPJOHN, 
L.JJ,) ‘a plaintiff who pleaded part only of an article as being a libel may not 
use another part of it as the sole support for an innuendo, and (ili) there was 
nothing to prevent a plaintiff alleging that a particular defamatory inference 
was borne by words in their natural and ordinary meaning, though such, an al- 
legation was not a true innuendo (Capital and Counties Bank v. Henty (1882) 
7 “App. Cas. 741, applied; Doughans v. Odhams Press, Lid, [1962] 1 All ÉR. 
404, distinguished and observations criticised) —L.J. f 


Tur ADMISSIBILITY or Tapa REGNE 


_ ALTHOUGH tape recordings have now been in commercial use for many years, 
it is surprising that the question of their admissibility as evidence has not so far 
come before the Court of Appeal. A cognate issue, however, was recently raised 
before the Court:of Criminal Appeal in R. v. Mills; R. v. Rose. In these conso- 
lidated appeals, the accused were appealing from a conviction for burglary. and 
larceny, and the question was whether the trial judge had erred in permitting 
a police officer who gave evidence of, conversations between the accused while 
in detention to'refresh his memory from notes which in turn were based on tape 
recordings made by him at the time. The Court of Criminal Appeal held that the 
officer’s evidencé had been: properly received on the ground that the tape re- 
corder had merely performed the function which otherwise would have been 
produced by a pencil in the officer’s hand, but expressly reserved its opinion on 
the question whether the tape recording itself could have been admitted in evi- 
dence. Whilst the court’s reluctance to anticipate a question which was not ac- 
tually before it is underséandable, it is a pity all the same that it should have 
missed an opportunity to express its opinion on a point of such practical impor- 
tance, having regard especially to the fact that a tape recording was admitted 
in evidences by HILBERY, J., in RE. v. Burr [1956] Crim. L.R. 442, and by the 
High Court of Justice in Hopes v. H.M. Advocate 1960 S.L.T..264. The most 
frequent ground of objection to its admissibility—a ground which was also 
raised i in the instant ease as a reason for disallowing it for the purpose of refresh- 
ing one’s memory—is the danger of thé recording being tampered with. As 
Lawton, J., pointed out, ‘however, in the course’ of the- argument, this danger 
exists just as much in- the ease of photographs (and, one might add, of other 
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scientifically produced evidence), but does.not in itself affect thel probative value 
of such evidence. It only: affects the weight to be attached to it. A more genuine 
feat, which was also voicéd during the argument, is'that the free admissibility 
of tape ‘recordings: ‘may encourage snooping and-unjustified encroachments on 
individuals’.privacy.. Only time can tell to what extent this fear is justified, and + 
to what extent: it neutralizes the undoubted advantages, both in criminal and 
eivil prgceedings, inherent in their admissibility. In any event, it may be felt 
that abuses in the use of tape recordings are best dealt with by statutory means 
(as has already. been done in parts of North America) than. by blanket veto on 
their total use introduced from a judicial source—SWJ. ` : 


. 
roves ae 


ie 48 Lire IMPRISONMENT 


‘In recent times tħere has been much criticism of the fact that persons sen- 
tenéed to life imprisonment have been detained for an average period of about 
nine years, and towards the 8nd.of the last session “of Parliament some Conserva- 
tive backbenchers launched a campaign for, Jegislation to ensure that murderers 
sentenced to life imprisonment should be kept in prison for not less than twenty- 
five years, unless a court in its discretion should order otherwise. It would seem 
that the Government are not likely to accept this proposal and in a letter to 
Mr. Epwarn GARDINER, Q.C. (see The Times, Tth J uly), the Home SECRETARY 
stressed that ‘‘no prisoner serving a life sentence is released unless the Home 
Secretary is satisfied that there is unlikely to be a risk of his repeating his of- 
fence or being,a danger to the public ... In an extreme case it may be necessary 
to detain a prisoner until he dies.” The nature of a seitence of life imprison- 
ment was explained in R, v. Faulkner _(1961), The Times, 18th Angust, and 
Gurn-Jonrs, J., described it as a “more. merciful sentence” than one of a term 
of years: while it was in the publie interest that the applicant should be kept 
indefinitely i in eustody if there was'an improvement’ in his mental condition, the 
prison ‘authorities could or der his release at some appropriate future time ane, J. 


TAKING A SLEDGEHAMMER 


‘WE were interested to, read a news item that a Lord of Appeal and a county 
court judge had to be sworn in as Hove borough magistrates on Monday in order 
to*hear one motoring ease.’ The need for the constitution of-such a highpowered 
court, manned-by LORD Dennine and Judge Harotp Brown, judge of Brighton 
County Court, arose from the fact that the deputy chairman of the Hove Bench 
was a prosecution witness.and this prevented any of his colleagues from being 
able to'adjudicate. It was alleged thatthe accused had driven across a major 
road’ and forced the’ ‘deputy chairman’ to brake suddenly. The motorist was 
fined “£15, ‘An ‘appropriate tongue-in-cheek moral to draw from the incident 
would appear to be that; tò further the smooth running of the judicial machine, 
magistrates should endeavour to avoid being witnesses to incidents in areas over 
whieh they exercise jurisdiction. —S. Je 


' A |, „HERS TO THE AGES 

cN was, I suppose, evitate that the age:of the Gohan Man should, by a 
natural process, develop'-into the age of “the Commoa Child, who, if current 
trends are not misleading; has emerged as the ultimate heir to all the ages with 
an absolute estate vested in possession. It-has been a lengthy lawsuit, longer even 
than Jarndyce v. Jarndyce, but at last the former possessors, the venerable an- 
cients and the once revered ancestors have been. put in their proper places on a 
not very prominent shelf; they are old or (what is worse) dead, so what use can 
‘théy.be? In a sense they have been the-contrivers of their own destruction, for 
the. fall of every regime has in it something of the character of an abdication. 
Parents and elders lost belief in.their divine right and mission; they became 
obsessed with guilt complexes; they made an act of faith in the Freudian canon 
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of psychiatry; Na&ic words like ‘‘repressions’’ or ‘‘frustrations’’ would cow 
them into an uneasy and ingratiating mildness in the face of any sort of beha- 
viour by their young. The young, hearing themselves discussed in the:impressive 
phraseology of. psycho-analysis, soon picked up the idea and the terminology and 
- used them with devastating effect. Thus, what was to our high and heavy-handed 
grandfathers mainly the manageable problem of ethe naughty child. has been 
transformed in our time into the polysyllabic problem of juvenile delinqyency i in 
a world. in which the juveniles, -whether delinquent or not, now blazing in the 
lustre of hitherto unimaginable pocket money, are triumphantly conscious of be- 
ing monarchs of all they survey. . 

To those forward- looking reformists -who saw in an unlimited production and 
supply of milk and honey “and sugar, and-spice- and all that’s nice an infallible 
panacea for what obseurantist persons had called wickednesg, it is very puzzling 
to note a steady rise in juvenile crime every year since 1955. But this curious 
phenomenon 1s not exclusive to England In the United States of America where 
the delinquency displays all the extra zest, vitality and zip associated with the 
trans-Atlantic way of life, a Senate investigating committee observed with some 
alarm, not only that there was a rise of 175 per cent. in teenage crime Since 1958, 
but also that an appreciable amount of the increase was “in ‘the better class 
suburbs where ‘‘white collar’’ parents seemed to be producing ‘‘posh kid gangs,’’ 
who had.no reason at all (appreciable to their elders) for committing, crimes 
except for the thrills. ‘Is,it an instinctive revolt against a world which ‘has be- 
come too mechanical and too predictable? Or is it the new affluence? After all, 
historically it has been somewhat exceptional for’ princes and kings and the aff- 
luent generally not to exhibit alarming tendencies to delinquency. Are the pre- 

sent heirs of the ages only following established precedent? ` 

All the’ same, even those who are most sympathetic to the idea that the young 
should . enjoy the pleasant springtime of their days, unfrustrated by carping eri- 
ticism; feel that ‘‘something must be‘done.’’ Gentle middle-aged reformers are 
as distressed as gentle middle- aged Wordsworth (writing in a slightly different 
context) to see— 

‘Shades of the prison-house begin to close 
Upon the: growing: boy.’’ ae 
Under their refining and kindly-intentioned influence what used to be the prison 
house has evolved into, the approved school (approved of. by whom?), all 
sweetness and light, where the expense of maintaining a boy is greater than at 
Eton or Harrow. Delinquent parents will no doubt soon be putting their delin- 
quent children down, at birth to ensure their admission, or entrance scholarships 
Will only be granted on the results of a severe competitive examination in ad- 
vanced. delinquency, practical and theoretical. The sole defect in these otherwise 
admirable institutions, from the point of view of the beneficiaries, is the unfor- 
tunate preponderance of antiquated ‘squares’? among those who manage them. 
Surely only youth understands youth, so youth should have the management of 
theni. Yes, perhaps that is right, but I am not sure that the juvenile delingments 
would not get a nasty shock if they were handed over for treatment to their own 
contemporaries or near-contemporaries. By no means all juveniles are delin- 
quent and some interesting attitudes were revealed lately in a daily newspaper 
which makes a feature of questioning the under-twenty-fives on controversial 
issues of the day. Of six consulted on the problem of corporal punishment, a 
sixteen-year-old typist had the rather disillusioned view that crime would go on, 
flogging or no flogging. A twenty-one-year old labourer thought that if you had 
hanging you might as well have flogging, too A twenty-one-year-old girl artist 
said | that flogging ‘fis not permanent enough’’. (What had she in mind? Brand- 
ing, perhaps.) Two young men,: twenty and twenty-one years old respectively, 
were expressly in favour of violence for the violent. A seventeen-year-old sales- _ 
girl wanted publie floggings. So maybe the delinquents had better settle down 


to tolerating the sentimental kindness of their elders. —S. d: : 
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PRECEDENCE FOR PEDESTRIANS 


‘Every - foot-passenger' on’ the carriage within’ the limits of an uncontrolled 
crossing has precedencg within tliose limits over any vehicle and the driver of 
the vehicle must accord ‘stich precedence to .the ‘fodt-passenger, if the foot- 
passenger is ‘on the carriageway’ within those ‘limits’ before the vehicle or auy 
part thereof has come on to the carriageway within ‘those limits: reg. 4 of the 
Pedestrian Crossings Regulations, 1954. ‘ Although ‘a finding of no negligence 
on the part of the drive may be an answer to a charge of contravening this 

regulatiow (Leicester v. Pearson [1952].2 Q.B. 668), the driver of the yehicle 

must approach ‘the crossing so that he can give’ precedence to pedestrians if 
they are there (Gidbons_v.' Kahl [1956] 1 Q.B. 59)..'In Gibbons v. Kahl the 
earlier decision wasereferred to as ‘‘a very special case’’ and this description 
might also be applied to Wishart v. Macdonald 1962 S.L.R. 1. The driver of 
a-motor van drove his veichle over a pedestrain crossing while a blind pedes- 
train was walking over the crossing. The pedestrian’s progress was not impeded 
and he was‘in fact not ‘aware that the van had passed in front of him. The 
Sheriff-Substitute (Hook) thought that ‘‘the words’ ‘shall have precedence’ 
mean that [the blind man} was' not prevented by the [accused] from crossing 
and «was not refused precedence” and, applying ‘this ‘construction, upon the 
facts ‘of the case, in particular that the blind man was neither apprehensive of 
dispute nor likely to encotinter the accused’s’ vehicle, and passed over the cros- 
sing normally, he held that the charge of contravening reg. 4 of the Pedestrian 
Crossings Regulations, 1954, was not, proved, —S. J, 


AT “Watoss Risk ons 


“Aw inerat and important point arose in. a recent action in the Kildare 
Cifcuit Court. The parties entered into a contract for the supply of a new car 
and agreed that the buyer should ‘‘trade in” his old one and pay the balance 
of the purchase price in cash. Before the new car was delivered and before the 
old one was ‘‘traded in,’’ the old one was involved in an accident and the seller 
purported to repudiate the contract. Judge Deale held that he was not en- 
titled to do so and he thought it was’ probable that at the moment at which the 
contract was concluded the buyer had parted with the property in his old car. 
It seems that an English court might well have reached the same conclusion. 
Where the ‘eoisidéerdtion for a transfer ‘of ‘goods consists partly of the delivery 
of goods which, are regarded as the equivalent of a sum of money, and partly 
of the payment, of money, the contract is a'contract' of sale: Aldridge v. Johnson 
(1857), 7 El. & BL 885: 'In view of this, the contract is governed by the Sale 
of Goods Act, 1893; 'and, 'in the case of a contract for the sale of specific and 
ascertained goods, the property in them ‘passes to thé buyer ‘at such time as the 
parties to'the contract-:intend it to pass' (s. 17(1) ). Unless a contrary intention 
appears, the property in the goods passes to the buyer when the contract is 

_made, and it is immaterial whether’ the time “of payment or the time of- deli- 
very, or both, be postponed (s. 18, r: 1); and'when the property therein is trans- 
ferred to the buyer, the goods are at tlie buyer’s risk; whether delivery has been 
made or not (s. 20). ‘Assuming that the contractual’ obligation to deliver the old 
car is a ‘‘coutract for the'sale ‘of specific or as¢ertained goods, ” it would appear 
that; in the absence of a contrary intention, the property in it passes at the 
moment at- which the ‘contract is ‘concluded, and, therefore; that as from that 
moment the vehicle is at the risk of the person who has undertaken to supply a 
new one. However, the person who remains in possession of the old car would 
seem to be ‘in the position of a gratuitous bailee (ef. Wiehe v. Dennis Brothers 
(1913), 29 T.L.R. 250) and, for this réason, is required to use ordinary dili- 
gence in taking care of it: Bullen v. Swan Electric Engraving Co. (1907), 
23 TUR. 258.—S.. 


` 
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WHAT Is CRUELTY? 


Tur presumption of law that a man must be taken to intend the natural and 
probable consequences of his actions opened up a wide door when it was applied 
to matrimonial cases by the Privy Council in Lang v. Lafig [1953] A.C, 402. It 
made it possible to argue that almost any course of undesirable conduet could 
amount to legal cruelty, and the law had become uncertain because so much 
depended on ‘the attitude of the individual judge. The new President of the 
Divorce Division has not-been slow to clear the air: In Gollins v. Gollins, 
S. J. Vol. 106, 313, he and Cairns, J., made a valuable analysis of the autho- 
rities du the necessity for ‘intention’ in eruelty, and restored the principle laid 
down in Kaslefsky v. Kaslefsky [1951] P. 38—that merely negative conduct 
such as neglect or sluttishness, where derived from a defec} of personality and 
not specifically aimed at the other spouse, cannot be cruelty. In Collin’s case 
the complamts were entirely of the husband’s neglegt, and the justices’ findings 
that these amounted to eruelty were overruled. It is clear from the judgment 
in the Divisional Court that this does not mean that in every cage of cruelty 
there must be shown to be a desire to cause gratuitous pain, since the intent 
may be inferred in many cases ; but where the conduct is negative it cannot be 
eruelty unless ‘‘it is in some measure prompted by the wish to cause pain, misery 
or injury.’’ It would be going too far to say that mere defects of temperament 
ean never amount to cruelty, since the persistence in such conduct when it is 
known to be causing injury to the other spouse must be a matrimonial offence, 
but in such a case the desire to hurt may be inferred. There is no single test 
in these cases, but perhaps the most useful one is to ask the question: does the 
conduct complained of make it -virtually impossible for ordinary married life 
to continue? If it does, and the offending spouse knows that it daes, then it 
amounts to cruelty. Leave has been given to appeal to the Court of Appeal ; 
- if there is an appeal, perhaps Lord Denning will have an opportunity of con- 
firming his own judgment in Kaslefsky.—_S. J. A 


REVIEWS. 


Principles of Customs Law & Procedure. By W. KRAFT, LL.B., ATTORNEY, 
Calcutta High Court, and A. F. MEYER, B.A., LL.B. Cauourra: $. ©. Sarkar 
& Sons (P) Ltd., 1-C, College Square. 1962. Demi 8vo. Pages xxviii + 502. 
Price Rs. 25. 

. Tuis is altogether a novel publication in ‘legal literature. It is based on an 
intimate knowledge of how the Customs Service and Foreign Trade actually 
operate in, practice. The Indian Sea*Customs Act, 1878, has been the principal 
statute on the subjeet of customs for a very long time. A large number of other 
Acts have been passed from time to time as commercial], necessity arose, such 
as Import and Export (Control) Act, 1947, and the Foreign Exchange Regula- 
tion Act, 1947. Customs law has become a difficult and complex subject com- 
prising a diversity of enactments both fiscal and commercial. This book contains 
all Acts pertaining to commercial transactions and decisions of the Supreme 
Court and the High Coutts have been carefully collected and analysed. The 
learned authors have, therefore, done an immense service to the commercial 
world in bringing out this production. The joint collaboration of the two learned 
authors, ong of whom possesses vast experience of commercial transactions, in 
bringing ont this book is unique. There is no other work explaining so lucidly 
and pertinently the intricacies of Customs Law and Procedure. The legal and 
commercial world will both highly welcome this production. The increase in 
international trade of this country has created a demand for publication of such 
luminous treatises on commercial laws and practice. 
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Charlesworth on Negligence. By R. A. PERCY, M.A. PARRISTER-AT-LAW. 
Lpnxpon: Sweet. & Maxwell Limited, 11, New Fetter Lane. BOMBAY: N. M. 
Tripathi (P) -Ltd., Princess Street. Fourth edition. 1962. Roy 8vo. Pages 

. exxxili + 666. Price sBs. 84. °°. 

.THs edition of the well-known work of Charlesworth on Negligence is pre- 

‘pared by his distinguished pupil the present learned author. Since 1956, when 

the third edition was published, several important changes have taken place in 

the Law of Negligence. The most important change is created by the Occupier’s 

Liability Act, 1957. Much of the old law on the point is rendered obsolete by 

this Act. “The portion dealing with this topic has been carefully revised and 

re-arranged, ': Considerable development has taken place in the law of master 
and servant during*the last six years and this has necessitated the rewriting of 
that part of the work. Several other changes made by recent enactments, such 
as the Road Traffic Act, 1960 and the Highways (Miscellaneous Provisions) 

Act, 1961, have been fully discussed.’ This well-known work has been revised 

by a scholarly hand and is bound to maintain its great reputation without 

diminution. 


The Companies Act, 1956. By RANJITLAL H. PANDIA, B.A., LL.B., BARRISTER-AT- 
Law. Bombay: N. M. Tripathi (P) .Ltd., Princess Street. Second -edition. 
1962. Roy 8vo. Pages 826 + 22 + 394 +. 42, Price Rs. 33. 

TH Companies Amendment Act of 1960 has introduced“ a large number 
of changes in, the companies enactment of 1956. The work in the present 
edition is divided into three Parts. Part I contains a detailed commentary on 
the Companies Act, as amended up to date. Part II embodies the text of the 
Companies *Acti of "1956 as amended by the amending Act of 1960. Part III 
gives the Companies Rules and miscellaneous ancillary Acts, Rules and Regula- 
tions, connected with Company Law and Administration. "All throughout the 
- work the changes made’by the Act of 1960 are clearly pointed out. The com- 
mentary is car efully revised in the light of the new amendments. Decisions of the 
High’ Courts in India and of the ‘Supreme Court. have been fully examined 
and noted up to date. Some chapters in-the commentary relating to ‘‘ Practice 
and Procedure” at' company meetings have been: newly inserted. Various 
Chapters have been fully revised; re-written and readjusted. For the sake of 
convenience, the Forms relating to the Companies Act made by the Supreme 
Court and the Central Government have been given separately in Vol. II. The 
work is sure to prove a very useful and valuable guide to Directors and officers 
of companies in their daily routine work. Courts-and lawyers dealing with 
company law will find it very helpful in tackling with some of the intricate pro- 
visions of the Companies Act. 


Dickens and Crime. By PHILP COLLINS, Warden of ‘Vaughan College, Univer- 
sity of Leicester. Lonpon : Macmillan & Co. Ltd., St. Martin’s Street. 1962. 
Demi 8vo. Pages xiii + 371. Price 35s. 

Tus is a unique production in the history of legal literature. Dickens was 
an eminent and illustrious novelist and in órder to invest his stories with real 
life he used to mix himself with every kind of character highest and lowest. His 
. stories are concerned with crimes. Long familiar with London’ s Criminal rook- 
eries, he visited the scene of several famous crimes, witnessed executions and 
toured prisons in various countries. His familiarity with police officers was 
phenomenal as appears from his stories. This book is based on his writings in 
periodicals, travel books, letters, novels and memoirs of his friends. Dickens 
suggested in his writings various reforms in prison life and police administra- 
tion. Mis views on erime and punishment are noteworthy. This sociological 
study will*be found interesting not only to lawyers but also to keen social 
reformers. 


1 
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` The +Negotiabke’ Instruments Act. By J. S. KHERGAMVALA, up. (Lonp.)} 
‘BA, LL.M. (Bon.), BARRISTER-AT-LAW...BOMBAY: N. M. Tripathi .(P) Tytd., 
Princess Street. Twelfth edition. 1962. Roy 8vo. Pages xx ++ 226. Price Rs. 10. 
We welcome a new edition of this well-known book. : Students preparing for 
different law examinations have found it a very useful and valuable guide in 
studying the principles of the Negotiable Instruntents Act. The present edition 
has been carefully ‘and. thoroughly revised and important case law Bas been 
brought up to date... English decisions have been referred to in order to explain 
the points not covered. by Indian decisions.. .All important and latest decisions 
have been given. Amendments to the Act made after.the: publication ‘of the last 
edition have: been carefully noted. Students. of law will find this an 
excellent guide in studying the complicated provisions of thé Negotiable Instru- 
ments Act and pr actitioners will find it a. useful work of ready reference. 


Modern Equity. "By HAROLD n EE E Q-C., D.C.L., Vinerian Profes- 
. sor `of English Law in the University .of Oxford. LONDON : Stevens & Sons 

Limited, 11 New Fetter Lane. Bompay: N. M. Tripathi (P) Ltd., Princess 

Street. Eighth edition. 1962. Demi 8vo. Pages xlviii + 717. Price Rs. 67.20. 

We welcome a new edition of this well-known work, the last edition of which 
was published five years ago. In the course of that period four new statutes 
affecting equitable principles have been promulgated, namely the Recreational 
Charities Act, 1958, the ‘Variation of Trusts Act, 1958, ‘the Charities Act, 1960, 
and the Triistee ‘Investments Act, 1961. ‘In course of the last five years several 
important decisions dealing with equitable’ principles have been given by vari- 
otis Courts.’ The eminent author- has' rewritten several parts of the old edition. 
~ The treatment of every topic ‘is’ exhaustive and illuminating. This monumental 
_ Work is sure to prove very helpful to" Courts and pees dealing with equitable 
; principles. 


An Introduction to Evidence. By G D. Nowa LL.D., Biman E Law, Profes- 
- sor of Law in the University of London. LONDON :! ‘Sweet & Maxwell Ltd., 11 
New Fetter Lane. Bompay: N.:M. Tripathi (P) Ltd., Princess Street. Third 

edition.-1962. Demi 8vo. Pages xlii 527. Price Rs. 46. 

„Iy this edition a good deal of old matter has been much miwa Bevem 
topics have. received a fresh treatment, for, instance, enlargement of the topics of 
nature and sources .of evidence, relevancy, convictions, opinions, privileges, es- 
toppels, hearsay evidence, admissions,’ declarations by deceased persons, state- 
ments by absent persons, witness, documents, burden of proof and cogency. The 
whole compass of evidence. is carefully. and elaborately: Macunieg for the guidance 
of Courts and lawyers. ; p ; g 


Where to'look for your Law. By C. W. RinarosE. LONDON: Sweet & Maxwell 

Limited, 11 New Fetter Lane. Bompay: N. M. Tripathi (P) Ltd., Princess 
- Street. Fourteenth’ edition. 1962. Demi-8vo. Pages vii -+ 237. Pricé Rs. 10: = 
. Wi highly welcome the fourteenth edition of this very useful publication. 
The layout of the volume remains the same ds in former editions. The list of 
Command Papers: has beer brought up to date.. It is arranged under the names 
of the Chairman .by which the Report is generally known and the subjects 
appear indexed in the firgt part of the book. Lawyers will find it an extremely 
valuable and. useful! ‘helpmate in the course’ of their daily av ocation. a. 


Judicial Review through Writ Petitions, Prepared by Dr. A. TS Marxosr, Re- 
search Dfreetor, Indian Law Institute, New Delhi. Bompay: N. M. Tripathi 
. (P) Ltd., Princess Street. 1962,’ Roy Svo. Pages xxiv + 183. Price Rs. 15. 
Tus treatise gives a historical and critical account of the extraordinary re- 
medies ‘as developed by the Indian Courts in controlling administrative action. 
References to English precedents and comparisons with American aw are care- 
fully made. ‘Lawyers who have td deal with writ petitions will find it a most 
valuable and helpful guide. 


a. «Bombay Law. Reporter. 
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October . 1962. 


a '* LITERATURE, AND. OBSCENITY.* 


-WHILE.writing in the Bombay Law. Reporter onthe subject of Law and Obs- 
cenity,’; the present,.writer 8tudiously. avoided any intrusion -of the subject of 
literature in the discussion.. Certain references to works of art were undoubtedly 
made, but the problem from the standpoint of literature was definitely eschew- 
ed.. It: was then thought—and. the view of the writer is still the same—that to 
propound any general principles applicable to literary works with regard to 
obscenity is an extremely difficult proposition. However, on the publication 
of the.judgment of our High’ Court in the case of Ranjit Udeshi v. The State? 
(the case of Lady Chatterley’s Lover), an endeavour'is made to cover this part 
of the topic here. ‘ ; . 

, Basis of human progress has always been .dependent on human thought. It 
may be admitted that accidental factors have also contributed to this progress— 
but that to the extent only. of generating in the inquiring mind a desire to solve 
the problem thus suddenly posited by the accident. Freedom of thought (which, 
however, necessitates no constitutional guarantee), in order to be of use to man, 
must have,its,complementary freedom, that of speech and expression. If speech 
and expression are muzzled, then the stream of thought will either stagnate or 
will try.to over-reach the impositions by: revolutionary activities, Neither posi- 
tion is beneficial to the society. . í 

- In India; art. '19(7)(a) of our Constitution states: 

“All citizens shall have the right— 

(a) to freedom of speech: and expression;” 

For the progress óf-society it is necessary to have widest possible dissemination 
of thought.: This thought must necessarily include ‘‘the freedom of the intel- 
lect to 'entertain unorthodox or even unpopular ideas... °S In Roth v. United 
States;+ Mr. Justice Brennan observed: 

“All ideas ‘having even the slightest redeeming social importance—unorthodox ideas, 

controversial ideas, even idéas:hateful'to the prevailing climate of opinion—have the full 
protection of: the guarantees, unless excludable because they encroach upon the limited 
area of mofé’.important interests.” 4 , ' 
So, even in America, a ‘‘limited area of more important interests?’ is recognised. 
In Near v. Minnesota Ex Rel. Olson® it was stated: Liberty of speech, and of 
the Press, is also,not an absolute right. Freedom of expression cannot be abso- 
lute: there is a.right in the individual to express himself fully and freely; there 
is algo an obligation not to scandalise the society, publish defamation, propagate 
sedition, or: commit contempt of Court. Thus, in our Constitution, art. 19(2) 
states: P aT M a Te i e 

“Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, 
or, prevent the State from making any law, in so far as such law imposes reasonable res- 
trictions on the exercise of the right conferred by the said sub-clause in the interests of 


*By Amiya K. Sarkar, M.A, LL.B, 3 Abrams v. United States, (1919) 250 U.S. 
Ad te, High Court, Bombay. 616, at p. 630. 

l a2 Bom LRI. 97. = . 4 (1957) 1 Law ed. 2nd 1498, at p. 1507. 

2 (1962) 64 Bom, L.R. 356. , ** 5 (1981) 283 U.S. 697, at p.708, 
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e 
the security of the State, friendly relations with foreign States, public order, decency or 
morality, or in the relation to contempt of Court, defamation or incitement to an offence”. 
(Italics mine). 
As the group of sections, s. 292 onwards of the Penal Code, dealing with obscene 
matters, were already on the statute book, they must he regarded to fall within 
the category of ‘‘existing law” in art. 19 (2) of the Constitution. $ 

Re constitutional validity of s. 292, Indian Penal Code-—A questioh which 
could have been raised challenging the validity of s. 292 has, however, 
mever been raised in India, so far as the present writer can see. In 
Amerita, many State and Federal statutes have been challenged on the 
ground of infringement of constitutional guarantee provided by the 14th Amend- 
ment to the Constitution.6 Can the restrictions imposed. by” s. 292 of the Penal 
Code be called ‘‘reasonable restrictions’’ on the face of the fact that the subject 
is not aware as to what will be considered obscene in a given case or given set of 
circumstances owing to the absence of the definition ‘of the offence in the statute? 
It is an elementary doctrine that penal statutes which curtail the liberty. of ‘the 
subject (in our case of s. 292 to the extent of three months), render him liable in 
fine and make his property liable to confiscation and ultimate destruction, must 
precisely set forth the.crime or misdemeanour for which he is being made liable. 

The obvious answer will be: 

(1) that: the expression ‘reasonable restriction’ seeks to.strike a balance be- 
tween freedoms guaranteed by art. 19(7) and social control necessary in. every 
organised society and permitted by art. 19(2); 

(2) that the limitations imposed should not be arbitrary or of an excessive 
nature; ;? 

(3) that the restrictions ought to have a reasonable relation tq the object 
which the legislation seeks to achieve ;® 

(4) that the reasonableness should be judged in an objective manner from 
the standpoint of the interests of the general public and not from the stand-. 
poni of the persons on whom restrictions are imposed ;9 and 

(5) that who else but the judiciary can be entrusted with this task in deter- 
mining what in a given case is obscene or not? . 3 ° 
In other words, the argument will run that the bona fides : are clearly proved in 
leaving the matter in the hands of the most objective judge, the. judiciary, who 
will come to an impersonal decision in regard to the question in each case. 

The question, however, remains. The substantial matter is whether the State 
can penalise the doing of something without defining in strict terms what that 
something is. In cases of theft, fraud, riot, affray, ete. the Code defines the 
offence and scrupulously lays down all the ingredients that go to constitute it. 
In eases .of obscenity, however, it leaves the matter at large. It is only when 
a book comes out that a prosecution may be launched. It is then and only then 
that the subject becomes aware, after the decision is delivered by the Court, 
that he has committed an offence. It cannot be any defence that in most of the 
cases the matter impugned is decidedly pornographic to the simplest of souls; 
the deciding factor must be the borderline cases. The argument is all the more 
applicable in eases of matters of literary merit, 

Another point also may be noted in this connection: Hicklin test, to which we 
shall ‘come to later on, tatks of depraving and corrupting those whose minds are 


6 See Kingsley Books v. Brown, (1957) 354 State of California, impeaching Selovant 
U.S. 486 (involving ‘state regulation); Inthe sections of California Penal Code and Samuel 


Matter of Orlands Jackson, (1878) 96 US. 
727 (involving federal regulation); Uneted 
States v. Chase, (1890) 135 U. 8. 255 (involving 
federal regulation); Æx Parte Rapier,. (1892) 
143 U.S. 110 (involving federal regulation); 
Near v. Minnesota: Ex Rel. Olson,(1931) 288U.S8. 
697; Winters v. New York, (1948) 333 U.S. 507; 
Beauharnais v. Illinos, (1952) 343 U.S. 250; 
and Roth v. United States, (1957) 1 Law ed. 
2nd 1498 (where two cases, David S. Alberts v, 


Roth v. United States of America, impeaching 
a federal obscenity ` statute were heard 
together). 

7 Messrs Dwarka Prasad Tammi Narain, 
v. The State of Uttar Pradesh, [1954] S.C.R. 803. 

8 Chintaman Rao v. State of * Madhya 
Pradesh, [1950] S.C.R. 759; Arwiachala Nadar 
v. State of Madras, [1959] A.LR. S.C. 300. 

9 M.H. acide State of Behar, [1958] 
A.LR. S.C. 
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` open to such immoral influences. Now the question.is how does the impugned 
literature corrupt.or,deprave? If the answer is: by raising in the minds of the 
readers lascivious thoughts, the problem of testing it becomes enormous. Which 
literature. will provoke gvhat thought in which person or persons under what 
cireumstances is something which, it: is submitted, with -respect, cannbt be 
gauged ewen bythe most astute of men ; because it is the thought and not any 
overt actewhich has to be found: out.. Can it be said with any degree of cer- 
tainty what thought will be raised in the mind of a person at the sight of a 
nude picture: will the thought be one of appreciation of art or of an erotie 
interest in it? And yet, a, nude picture per se is not obseene.1° The question 
is an involved one and it is, submitted not clearly ascertainable if the test is to 
find out the though? process in ‘individual minds when confronted with a lite- 
rary work. Thus the problem of dominant interest comes to the fore-front. 
This point, will be dealt with later. . ee 

Lhe test.—In India, a long line of judicial decisions! have approved of the 
test of obscenity as'laid down in The Queen'v. Hicklin.12 It is as follows: 

'“Thé test of obscenity is this, whether the tendency of the matter charged as obscenity 
is to deprave and corrupt those whose minds are open to such immoral influences, and 
into whose "hands a publication of this sort may fall” ` 
We can split up the test into three component parts: 
(A) There must be people whose minds should be open to such immoral in- 
fluences. ; 


‘(B) The publication may fall in their hands. } 
(C) The publication must have tendency to deprave and corrupt their minds. 


to . 


(A) People whose minds are open to such immoral’ influences—We shall 
start by quoting from Ranjit Udeshi v. The State,13 and see how far the Judges 
have, travelled, consciously: or unconsciously, from the days of Cockburn C.J. 

“,..The test, it seems to us on review of all these authorities, would be as to whether 
or not looking to the present day standards of morals and thoughts, the tendency of the 
book would be to deprave public morality; in other words, the question is, has it got the 
tendency to corrupt or deprave the mind of an ordinary man into whose hand the book 
is likely to fall by raising in ‘him lascivious thoughts” (p. 358). (Emphasis added). 
|  «. - Circumstances always differ and the’ Court has to' take into account all thé factors 
before ‘it comes to the` conclusion as to whether' or not a publication is an 
obscene publication, Authorities clearly indicate that while judging’ the character of a 
publication the Court must ‘consider the effect that it would produce on the mind of an 
average person’ in whose hand ’ the book is likely to fall. While so judging, neither a 
man of wide culture or superb character nor a person of depraved mentality only should 
be taken as a reader of such publication. The ‘standard of readers is neither one of 
éxceptional susceptibility nor one: without any susceptibility whatsoever” (p. 360). (Em- 
phasis added). ` f 
. Two things seem to be clear from the above: (a) the standard to be applied 
is the standard of today and not’ of 1861, the days of Cockburn C.J.—this is 
precisely. what was stated by Mr. Justice Stable ‘in’ R. v. Martin Secker War- 
burg, Ltd.14 (b)' Secondly, the person to be affected is an ordinary person, a 
man in the ‘street: see, Sukanta Halder v. The State.1° He is not the person 
whose mind is open to such immoral influences of Hicklin test. 


10 See Sree Ram Saksena v. Emperor, . 952; The State v. Dina Nath, [1956] Cr. L.J. 415; 
[1940] I Cal. 581, per Henderson-J., at p. 582.- State-v. Thakur Prasad, [1959] Cr. L.J. 9; 
. 11° See Empress of India v. Indarman, | C. T. Prim v. State, [1961] A.I.R. Cal 177; and 
(1881) I.L.R. 3 All. 887; Queen-Empress v. Para- ` Ranjit Udeshi v. The State, (1962) 64 Bom. L.R. 
shram Yeshwant, (1895) I.L.R. 20 Bom. 193; 356. Š 
Sarat Chandra,Ghosh v. King-Emperor, (1904) 12 (1868). L.R. 3 Q.B. 360, at p..367. 
LL.B. 32 Cal. 247; Kailashchandra Acharjya v. 13 (1962) 64 Bom. L.R. 356. 
Emperor, (1932) I.L.R. 60 Cal. 201; State v. 14 [1954].2 All E.R. 683. 
Qirdharlal Popatlal, (1954) 57 Bom. L.R. 15 [1952] A.T.R. Cal. 214, 
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- : Thertest -hgs been roundly condemned in America: f : 

_© “The Hicklin test, judging obscenity by the effect of isolated’ passages upon the, most 
susceptible persons, might .well. encompass material legitimately treating with sex, and 
so it- must.:be. rejected as unconstitutionally restrictive of the freedoms of speech and 
press;.the proper test is whether, to the average person, applying contemporary community 
standards, the dominant theme of the. material in question. when taken as a wae appeals 
to prurient interest.” (See Roth v. United States) 

It ‘may: be seén'from the passages quoted above that ‘‘present day diaii 
of- morals’’ of: Patel J. is almost the same as ‘‘eontemporary community stan- 
dards”? sof. Roth’s ease; and ‘‘average person’’'is the common factor in both. 
It is submitted, with due respect, that though Hicklin test has been accepted 
in ‘India: through a-series of cases, down to ‘date, the Jufdges, consciously or 
unconseiously,. have adopted 4 progressive view, and have ‘wrought a change by 
bringing in an average person in place of a ‘person whose mind is open to 
such immoral influences’, '. 

(B)- The publication may fall in their hands.—A. literary publication 
may fall in any one’s ed Generally speaking, they are not for circula- 
tion to a limitéd number of readers or to a ‘special ‘class of readers, such as 
legal, scieiitific, or medical journals, ete,, ñor are their sale restricted in any 
way whatsoever. Herein lies the diffculty of protecting the young and the 
adolescents, a task which the Judges will never readily give up, and afford- 
ing liberty ‘to the citizen, to the writer, to express himself fully and freely 
and to have his views widely circulated. 

There are two schools of thought in this sphere, one propagating the theory 
that:even the. young and the adolescent, the innocent and the unwary do form 
a part of the reading public, and so long as the publication has any deleterious 
effect on: them .by -bringing in their minds lascivious thoughts it should be 
debarred ; the other standing ‘for the right of the artist, writer- and thinker to 
express himself fully and freely not being immured in, the shackle of what 
is, good for an -ayerage well-bred pogr : 

‘On the side of. the writer—-In R. v. Martin Secker, Warbur g, Ltd.17 Mr. 
Justice - Stable said:, 

. -3%.5. Are wé to take. our literary. stins as being the level of something that is suit- 
able. for ‘the decently brought up young female aged fourteen? Or do we go even further 
back than, that and are we to be reduced to the sort of books that one reads as a child 
in; the nursery?, The answer to that is: Of course not. A mass of literature, great litera- 
ture, from- many, angles, is wholly unsuitable for reading by-.the ‘adolescent, but that 
does not mean ‘that a publisher is guilty of criminal offence for making those available to 
the-general public.:.The function of.the novel is not merely to entertain contemporaries; 
i¥ stahds ‘as a record or'a picture: of the society when it was written, 

-> dn the ‘world in which we live today it is equally important that we. should have an 
understanding of how life is lived and how the human mind is working in those parts of 
the world which are not separated from us in point of time but are separated from us 
in point, of space;.. 

There can be no, TA argument for the proposition that literature should not 
be made out of bounds because it may fall in the hands of the young-and 
the adolescents.- There is also: the necessity of knowing the world of today as 
it-is -actually-lived in® different parts. Insularity in the domain of human 
thought will generate stagnation in any country. . 

In Butler v. Michigan,'® a case which arose in the Recorder’s Court of the 
city, of Detroit, Michigan, the accused being convicted of violating.a Michigan 
statute, which made it an offence to make available tothe general publie a book 
that is-found to have potentially deleterious influence upon the youth, it was 
tatad a Frankfurter J. (414): 

..The State insists that, by thus ee rae the general reading public against. 


16 (1957) 1 Law ed. 2nd. 1498, at p. 1509. 18 ' (1957) 1 Law ed. 2nd 412. 
17 [1954] 2 All E.R. 683, at p. 686. 
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' books not too rugged for. grown men and women in order to shield juvenile innocence, it 
is exercising its power to promote the general welfare.’ Surely, this is to burn the house 
to roast the pig...The incidence of this enactment is to reduce the adult population of 
Michigan to reading only what is fit for children.” : 

What is more, when, you take the average man, the ordinary man, the man on 
the Clapham omnibus, as the proper person‘of your test, you cannot also bring 
in ees „as the person (surely, he belongs to a group by itself) of 
your test. : fe ` : 

On the side of adolescents. and the young—The other side also has strong 
points, particularly so, as they are of long standing, sanctified by age-from 
the days of R. v. Hicklin at least, if not older. What is more, the points are 
such that they appéal to the grow-up. In C. T. Prim v. State19, Mr. Justice 
Bhattacharya after reviewing the judgments of Cockburn C.J. in R. v. 
Hicklin, of Bovill C. J. in Steele y. Brannan2° of Chatterji J. in Kherode 
Chandra Roy Chowdhury v. Bmperor?', and of Mukherjee J. in Sukanta Halder 
v. The State#2 said (p. 179): 

“...The criterion of youth may not be the only or the decisive factor but young 
persons no doubt are included in the category of the general, public.” 

Further on the learned Judge said (p. 179): ‘ x 

“...it is difficult, in myiopinion, to subscribe to the theory of eliminating altogether 
the effect of a publication on the minds,of young persons, for they also constitute the 
public.” ; ; f - 

Mr. Justice Patel in Ranjit Udeshi’s case stated : (p. 360): 

“,, After all, it depends on the question as to who are likely to read the book. If the 
book is likely to be read-by adolescents, there can be no reason to exclude the conside- 
ration of effect on their minds.” f , f 

Section 180 of the Police Offences Act, 1958, ‘of the State of Victoria (Aus- 
tralia) is in the following terms: J “ay 

“The provisions of this Part (Pt. V—Obscence ‘and Indecent Publications) shall not 
apply to the printing, publishing, delivery, distribution, posting, keeping or possession of 
any work of recognised literary or artistic merit or of any bona, fide medical, political or 
scientific book, pamphlet, magazine or periodical unless the Court is satisfied that notwith- 
standing its literary or its artistic merit or its character as a medical, political or scientific 
book, pamphlet, magazine or periodical, the printing, publishing, delivery, distribution, 
posting, keeping or possession thereof was not justified in the circumstances of the parti- 
cular case having regard, in particular, to'the persons or age groups into whose hands 
it was intended or likely to come.” (Italics mine). ; $ 

Section 5 of the Objectionable Literature Act, 1954, of the State of Queens- 
land (Australia). defines ‘objectionable’ inter alia thus: 

“In relation to literature or any part of any literature, regard being had to the nature 
thereof, the persons, classes of persons, age goups to or amongst whom the literature is 
or is intended to be or is likely to be distributed and the tendency of that literature or 
part to deprave or corrupt any, such persons (notwithstanding that persons in other classes 
or age. groups may not be similarly affected thereby), objectionable for that it— . 

(1) Unduly emphasises matters of sex, horror, crime, cruelty, or violence; or...” 
(Italics mine). ' 
Provisions of statutes of many other States both of Aŭstralia and of America 
may be quoted to show that many States have enacted legislations to safeguard 
what they consider the interests of age-groups who are at an impressionable 
age and are vulnerable to the least onslaught of unscrupulous writers: and 
authors. x 

Society is interested in seeing that individual freedom with regard to 
thought and expression is not curbed so as to create impediments to the path 
of progress:,it is equally interested in seeing that the young and the impres- 

19 [1961] A.LR. Cal. 177. 21 (1911) LL.B. 39 Cal. 377. ` 

20 (1872) 7 C.P. 261, at p. 266. 22° [1952] ALR. Cal. 214. - 
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sionable are guarded against subtle machinations of pseudo-artists. The ques- 
tion is not whether this should be done; the question is how it should be done 
so that there is a harmonious conciliation between divergent claims. ° 

(C) The publication must have a tendency to deprave and corrupt their 
minds.—-This portion of the topie divides itself into two parts: as to who 
shall judge and how shall he judge? . 


The first part questions the right of the judiciary to judge whether in a 
given case a literary publication is or is not obscene. There is no special merit 
in the judiciary to be recognised as experts in the domain of art and litera- 
ture. Undoubtedly, some of the legal luminaries in the past as well as in the 
present, both in India and abroad, have excelled in literary writings. That, 
however, so the argument runs, is no reasonable ground to give carte blanche 
to the judiciary to assume the mantle of judgeship in the matter of apprecia- 
tion of merits and demerits of literature or work of art. 

In Kingsley Corpn. v. Regents of U. of N.Y. 23 a ease in which New York 
Education Department, Motion Picture Division, denied a licence to the 
appellants to show their picture (this, incidentally, was also Lady Chatterley’s 
Lover) to the public, Mr. Justice Black stated (1517): 


“So far as I know, judges possess no special expertise providing exceptional compe- 

tency to set standards and to supervise the private morals of the Nation.“ In addition, the 
Justices of this Court seem especially unsuited to make the kind of value judgments—as 
to what movies are good or bad for local communities—which the concurring opinions 
appear to require. We are told that only we can decide whether a State or municipality 
can constitutionally bar movies is for this Court to view and appraise each movie on a 
case-by-case basis. Under these circumstances, every member of the Court must exercise 
his own judgment as to how bad a picture is, a judgment which is ultimately based at 
least in large part on his own standard of what is moral, The end result of such decisions 
seems to me to be a purely personal determination by individual justices as to whether 
a particular picture viewed is too bad to allow it to be seen by the public. Such an in~ 
dividualized determination cannot be guided by reasonably fixed and certain standard. 
Accordingly, neither States nor moving picture makers can possibly know in advance, 
with any fair degree, what can or cannot be done in the field of movie making and 
exhibiting.” , 
These remarks have been quoted exhaustively because they apply equally well 
in the case of judging of literary publications and the last sentence may verily 
be read thus: Accordingly, neither the State nor the writer can possibly know in 
advance, with any fair degree, what can or cannot be written in the field of lite- 
rature. This is not to say that Judges come to their conclusions whimsically or 
arbitrarily. Indeed, if a matter is to be decided in the most objective manner, 
judieuery, seems to be the best forum for it. But to quote Chief Justice Chagla?6 : 


.. We,also realise that it is for the Legislature to lay down the policy, and it is for 
the Judges to interpret that policy. But the outlook and the approach of the Judge must, 
to a large extent, help him to mould the law by interpreting it in one way or the other... 
Because, however much a Judge may try to be objective, he is human, and his outlook 
and his approach cannot be eliminated from the consideration of the matter before him... 
The Judge's personality is his upbringing, his outlook, everything that went to make of 
him a man.” (Italics mine). 

In Kingsley Books v. Brown?® Mr. Justice Brennan said: 


“I believe the absence in this New York obscenity statute of a right to jury trial is 
a fatal defect.. 

The jury tepresents a cross-section of the community and ‘has a special aptitude for 
reflecting the view of the average person. Jury trial of obscenity therefore provides a 
peculiarly competent application of the standard for judging obscenity which, by its de- 


60 Bom. L.R.J. 153. e 


23 (1959) 3 L. ed. 2nd. 1512. 25 
26 (1957) 1 Law ed. 1469, at pp. 1477, 1478. 


24 But, see, the case of Lady Chatterley’s 
Lover, judgment of Tanaka, C.J., of Japan. 
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finition, calls- for an‘ appraisal -of ‘material according, to the average person’s application 
of contemporary community standards.” 

It may be noted that expert evidence is not barred in trials in India though, 
in the absence of -a statute: as in England (Obscene Publications Act, 195927) 
broad categories of exémptions are alsò not available to the accused. 

The great publicity given tọ the case of Ranjit Udeshi in papets and jour- 
nals, nymerous letters written by various people to the editors of reputed news- 
papers, and,’ of course, the natural-hub-bub in the literary circle over the de- 
cision, -gave an undue importance: to: the: book, the Lady Chatterley’s Lover. 
The Lady; as is generally the case-with ladies, ereatéd a lot of controversy in 
her sojourn through the..different continents and caused some mild flutter in 
legal dovecotes. Ins England, she was accepted by the jury; in America, she 
was-not only: accepted, . but her. creator Lawrence was described as ‘one of the 
great-writers of -the era’; in Canada, too, she passed muster’ (Canadian Sup- 
reme Court, decision; dated: March 11, 1968, five to four2®). In Japan2° and in 
Indias, she was denied entry. Hence the question, who shall judge? The judi- 
ciary, it seems, have judged the same book differently in different countries. 

An ‘explanation seems to be necessary. It must be noted that because a pub- 
lication- is.accepted under a- judicial ‘decision in one ‘country. and rejected in 
another, it does not necessarily mean that there is something inherently con- 
tradictory in this, nor does it lead to the hasty conclusion that there must be 
something wrong in entrusting the judiciary with the task of determination of 
the.obsceng’ nature of any publication. It was stated by the present writer in 
the previous’ article: `: 

.: “The problem’ of definition of what is obscence is aot easy to solve. Social changes, 
changes ‘ii thé behaviour and outlook ‘of the people from age to age bring in a variation 
ini the’ idèa of obgcenity. These changes may be in terms of region, in terms of time and 
in terms of persons. It may even be that with the same individual the same thing may 
rot be’obséene at'all stages ‘of his life” - 
Mr. ' Justice. B. .P: Mookerjee is Sukanta Halder v. The State?’ said: 

The’ idea as to what is to be deemed to be obscene has varied from age to age, 
for ‘region. to region, dependent upon particular social conditions. There cannot be an 
immutable standard of moral .values.” 

Chief Justice Tanaka, of the Supreme Court of Japan, in the case of Lady 
Chatterley’s Lover has stated? ; 

. “The social concept regarding sex is not the same Pai on time and place; and 
even in the same society, it changes from time to time.. 
Later- op. the learned Chief, Justice says®S: 

“,..In final analysis, law and the judiciary do not necessarily ' conform to social rea- 
lities' at ‘all times; they must approach social pathological phenomena ‘with a critical 
attitude and perform the.role of a clinical doctor” 

This raises some fine discussion about the felt necessities - vis-a-vis the real 
necessities of time,.a topic of absorbing interest both to the law-maker and the 
Judge. However, the topic is not pursued here, though it must be stated that 
if the Judges evaluate literary writings with the ‘idea of a clinical doctor, the 
idéa of the standard of the average man, the contemporary community standard, 
ete. will have’ to abandon the field. It will then become a judgment in confor. 
mity with ‘social conscience’ (‘transmuted and sublimated essence’ of Hegelian 
theory) as envisaged by the Judge. 
‘ ve bas been said that: 

.sex and obscenity are not eyoonymnone: Obscene material is material which deals 


27 7 & 8 Eliz. II, Chap. 6 30 (1962) 64 Bom. L.B. 356. 
+ 28 Pioneer; dated, March Sis, 1962. 31 [1954] Cr. L. J. 575, at p. 576. 
29 Judgment of the Supreme Court of 32 See Basu’s Constitution of India, 
Japan (Unréported); Parts thereof can be 4th edn., Vol. I, p. 555. 
found‘in Basu’s Constitution of India, 4th edn., 33 I bid. 
Vol. I, at page 555. : 
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with sex in a mianner appealing to prurient interest. The portrayal of sex, e.g., in art, 
literature and scientific works, is not itself sufficient reason to deny material the con- 
stitutional protection of freedom of speech and press. Sex, a great and mysterious motive- 
force in human life, has indisputably been a subject of absorbing interest to mankind 
through ages; it is one of vital problems of human interest and human concern”. (See 
Roth v. United States”). 

It is not the matter but the manner of depiction that invites judicial gurb. In 
any event, so long as it is necessary to find out whether or not the tendency 
of a particular publication is to deprave or corrupt the mind of an ordinary 
person—whether or not there is any statute in existence—there must be some 
agency which will have to détermine the issue. It may be determined by the 
judiciary alone, or with the help of competent assessors, or with jury. The last 
two contingencies do not arise in India at the moment. But, even supposing 
that the matter is left to the hands of some expert committee in each case, it 
eannot be guaranteed that the result will always be unanimous. We know, to 
our cost in many cases, that the employment of several experts have resulted 
in too many opinions. It would be particularly so in the ease of literary pub- 
lication when the vdlue judgment will be dependent on the appreciation of 
each individual. So ‘also in case of jury. Even if an Act, like the Obscene Pub- 
lications Act, 1959, of England, is put on the statute-book, —and, it is suggest- 
ed, it should be—the problem of judgment will still remain and some agency or 
authority will have to be entrusted with the task. 

The whole argument boils down to this: Can the Judges be left to choose 
for themselves what in a given case will or will not be the effect of a particular 
book on an ‘ordinary man’, or, to put it in the accepted term of America, can 
the Judges be left to themselves to find out what is the contemporary commu- 
nity standard? In the opinion of the present writer, the very fatt that the 
Judges in different countries have differed in evaluating the same book proves 
to the hilt their objective approach: they have not followed each other blindly, 
they have argued the whole thing in a dispassionate manner and have edme 
to their conclusion. Many may not agree with their ultimate finding; so also 
many will not agree with the ultimate finding of a special committee in which 
the result may be arrived at by a majority of five to four. It is not here sti- 
pulated that expert opinion will be shut off; actually, they never have been, 
Nor is it advocated that the Judges should not have the help of assessors; but, 
in. that event also the opinion of the assessors may be divided. The best thing 
seems to be to leave it to the judiciary to arrive at their own conclusion aided 
by expert opinion. 

Coming to the problem, how shall he judge, one cannot in this domain lay 
down some sure-find test. Circumstances will always vary, and what may be 
obscene in one instance will not be so in the other. There is no rule of thumb, 
no talismanie formula. The exercise of judicial function will have to be dis- 
charged on a case-by-case basis, and howsoever onerous or ungrateful the task, 
the Judge cannot escape an instance-by-instance examination of the cases 
brought before him. 

Some rules were framed in my last article after examining a number of 
cases, Indian and foreign: these rules govern to the extent that the particular 
publication fits in, and to that extent only. The rules ragarding the doctrine of 
mens rea, the existence of similar other publications, ete. will hold good in the 
domain of literary publications also. But, on mature thought, one of the rules 
formulated, there, and which, incidentally, finds support from the judgment in 
Ranjit Udeshi’s case, seems to be inapplicable in cases of literary publication. 
The rule was stated in the following terms: 

‘Rule VIN(b). Doctrine of partial obscenity is not available to the accused. If a 
part is obscene, the whole publication may be held to be obscene.” 
The rule was deduced after examining Empress of India v. Tidarman®®, 


34 (1957) 1 Law ed. 2nd 1498, at p. 1508. 35 (1881) I.L.R. 3 All. 837. 
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> Emperor v. Thakar Datt®6, Paget Publications v: Watson®7, State v. Gir- 
dharlal Popatlal®8 and Archbold, 34th edition, para. 8837. Mr. Justice Patel, 
a gone Udeshi v. The State, forcefully stated the case when he observed 
Dp. oor 

“There also lurks a danger in this doctrine of the ‘book as a whole’. The application 
of this ‘dgctrine would mean if ins a book some portion, say, a few pages, are clearly 
obscene agd the rest innocuous, the book can pass muster, good overshadowing the bad. 
The fact will, however, remain that despite the large portion of the book being innocuous, 
the obscene portion thereof would have the effect to deprave the mind of the reader.” 

As agairtst this, it may be submitted that there are many judgments in 
U.S.A. where the test of ‘book as a whole’ has been accepted. Sub-section(1) 
of s. 1 of the Obscene Publications Act, 1959, 7 & 8 Eliz. II, Chap. 66, states: 

“For the purposes of this Act an article shall be deemed to be obscene if its effect or 
(where the article comprises two or more distinct items) the effect of any one of its 
items is, if taken as a whole, such as to tend to deprave and corrupt persons who are 
likely, having regard to all relevant circumstances, to read, see or hear the matter con- 
tained or embodied in it.” (Italics mine). 

American Law Institute’s‘ Model Penal Code, Tentative Draft No. 6 says: 

“A thing is obscene if, considered as a whole, its predominant appeal is to prurient 

interest.” (Italics mine). 
It is impossible to stipulate that the tendency of a literary publication can be 
judged by reading one chapter or one passage: the very word ‘tendency’ con- 
notes ‘‘inclination, direction, drift.’’ Furthermore, life as lived by most of 
us is not the life of a saint. In depicting a war can a writer be asked to shut off 
narration of devastation and rapine, the horrors and abysmal depths to which 
jt throws hyman values, the putrid stench, the horrible groans, the mangled 
bodies that once breathed and lived, the degradation of sex, the famine and 
hunger, just because they are obnoxious to some gently brought up creature? 
Tf life itself is an intermixture of good and evil (even these are relative terms), 
of light and shade, it is impossible, nor even desirable, to ask the writer to 
show the bright and gloss over the shady. If there is dirt for dirt’s sake, 
even a literary publication cannot be exonerated. But, otherwise, the publi- 
cation must be judged as a whole. 

The rule should, therefore, be modified by adding the following: 

‘(In eases of literary publication, however, the article should be judged ‘as 
a whole’ ”. 

It is pertinent to point out that the conclusions hereinafter mentioned refer 
only to literary publications. 

CONCLUSIONS : 

(A) (I). Freedom of expression is a sacred right. Its genesis lies in the in- 
herent human urge to articulate itself. Its moral ethos lies in making available 
to the individual realisation of his right self: in an organised, society its raison- 
de-etre is the progress of society through individual contribution. 

(A) (II). This right, however, is not absolute. It can be over-ridden in cases 
of necessary social control. The control should always be minimum. 

(B). So far as this control arises on ground of obscenity, the law in India 
js the same as was laid down in Regina v. Hicklin: but the person who is ad- 
versely affected should be taken to be an ‘ordinary man’, a person of ordinary 
susceptibilitiés, 

_ It is desirable that a comprehensive legislation is undertaken in this branch 
of law. . 

(C). In cases of literary publication, the effect of it on the young and ado- 
lescent should not be the criterion. They, undoubtedly, form part of the so- 
ciety; but to take them as persons of test will unjustifiably curb the freedom 
of the Writer. 


36 (1917) 18 Cr. LJ. 126, at p. 128. 38 (1954) 57 Bom. L.R. 952. 
37 [1952] 1 All E.R. 1256. 
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The problem of shutting off circulation to them should be tackled from vee 
executive side. 

(D). From the conclusion at (A) (II), it logically follows that shensi a 
portion of a literary publication is deemed offensive, that particular portion 
should be pointed out by the presiding officer and: the publication. should be 
allowed expunging the offensive. passages. The whole publication shoyld never 
be disallowed; the control should be seldom imposed, and when imposed, it 
should be minimum. 

(E). The judiciary should be left the judge of the question whether or 
not a, particular publication is obscene. Expert evidence should ‘always : ‘be 
permitted. 

. (F). The assessment can only be on a case-by-case basta. *No law- of universal 
application can be, formulated.. 

(G). In eases of literary publication, the tendency of die article to depne 
or corrupt should be found by reading the matter ‘as a whole’. 

Both (D) and (G) are not good law in India; (C) is doubtful: 


‘© AN ANNOUNCEMENT AND NOT A PROSPECTUS. as 


THE Department of Company Law Administration has, as is well mown, ex- 
pressed its disapproval of the existing practice of publishing advertisements 
about impending public issues under the caption ‘‘This is an announcement and 
not a prospectus’’. Rather than incur the wrath of the powers that be some 
choose to publish a full prospectus in newspapers. While thus the position 
remains one of choice—whether to run a risk or not—the implications of such 
announcements and the views of the’ Company Law Administration Department 
might be usefully examined. 

An advertisement was held to be a prospectus which required registration in 
Prem Nath Sanyal v. Kalikumar Dutt.’ An argument not unlike the one which 
would be raised in the case of these announcements was raised in that case. It 
was contended that since the advertisement specifically referred to a prospectus 
a copy of which was admittedly filed with the Registrar it was not necessary 
under the law to file a copy of the advertisement with the Registrar, the argu- 
ment being that such an advertisement did not constitute a prospectus within 
the meaning of s. 2, cl. (74) of the Companies Act, 1913, which runs :-— 

“Prospectus means any prospectus, notice, circular, advertisement or other invitation, 
offering to the public for subscription or purchase any shares or debentures of a com- 
pany:” 

The issue, there, it seems turned on the question whether the advertisenient 
contained an offer to the public. A passage from Stibel’s Company Law was 
cited to suggest that an advertisement which says that it was meant for informa- 
tion only and that applicants must apply to the company for the full prospectus, 
is not unlawful. The Court, however, questioned the authority of this propo- 
sition (at p. 525). It seems that the safer view would be that the question 
whether an offer has been made or not has to be judged by the nature of the 
advertisement. From the ` view that the Court took it would appear that merely 
by saying that this Was for information only, would not make it any 
the less a prospectus. It should follow that the mere statement that 
this is only an announcement and not a prospectus would not make it any 
the less a prospectus. The better test would be whether what has been stated in 
the announcement is likely to lead people to subscribe for or purchase the 
securities or not. Going by many of these announcements, it would be diffi- 
cult to’argue that no offer is contained or can be implied in them. Quite nearly 
all the good points of the proposed venture find a place in them together with 
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a list of prominent names in business as.directors and some points about foreign 
collaboration are also mentioned. All this is headed by the dates of opening 
and closing of the subscription lists in darker and bigger print. A suggestion 
to subscribers or purchasers to get ready with their cash is not difficult to per- 
ceive. It is true that some of these announcements say that applications are 
invited on the basis of prospectus, copies whereof may be obtained from the 
Registered’ Office of the Company and the application forms provide that the 
subscriber agrees to accept the shares in terms of the prospectus. But must the 
subscriber treat only the copy that he obtains from the company as a prospectus? 
Perhaps the company might have succeeded in tying the hands of the suhscriber 
but whet about the purchaser? What is the likely effect of the advertisement 
on his mind? His hands certainly are not tied. A representation certainly 
has been made to him and it may not be supposed that he is totally without 
remedy. He may be foolish enough not to read the prospectus but fools are 
entitled to be protected against rogues. (Indeed it is they who need protection 
most). The question there would of course be how long does the effect of such 
an advertisement last—whether the purchase from the market was recent enough 
10 connect the advertisement with it. The burden is purely one which the 
subscriber will have to ‘discharge. Once that is done he has the usual remedy 
of damages for fraud and rescission. Damages for fraud, however, cannot be 
claimed until the contract has been rescinded (Houldsworth v. City of Glass- 
gow Baik): But the contract which the market purchaser has is with the one 
by’ which he bought the shares i.e. with the seller. 


‘In these circumstances it is difficult to see how either damages for fraud or 
rescission can be his remedy against the’'company. It is the directors and those 
responsible for the advertisement he has a remedy against. 


‘The Department of Company Law Administration has so far cireulated two 
proformas one after the’ other for these advertisements and has invited views 
of various chambers of commerce and stock exchanges. The first one involved 
the giving of a considerable number of details regarding the proposed issue. 
The Board of Directors, names and addresses of foreign collaborators, the 
amount of the capital which has been agreed to be taken up by the promoters, 
directors and their- relatives ete. (showing the extent of support that this ven- 
ture has) ‘are among these details. Of all the details required to be given 
which one may affect the mind of the subscriber or purchaser, it is difficult to 
say. Clear- it is that the more the details required to be given by such a pro- 
forma the greater would be such a chance. With a view to minimise this, a 
second proforma has been circulated asking for less details to be published. 
The idea perhaps is to draw the attention of the subseriber to the impending 
issue and to make him read the prospectus. In this, it is submitted the depart- 
iment is quite right. The second proforma is :— 


| Announcement regarding the proposed issue of Capital. 


1. Name of the Company and the address of the Registered Office. 
2. Existing and. proposed activities. ‘ 
3. Location of the Industry. 
4. Board of Directors. 
5. Managing Director/Managing Agents/Secresaries and Treasurers/ 
Managers. 
6. (a) Authorised Capital. 
(b) Subscribed Capital. è 
(e) Proposed issue to publie (whether at par, discount or premium). 
7. Dates of the opening and closing of the subseription list. 
8. Application forms along with copies of the prospectus can be had from 


the Registered Office of the Company or from the Underwriters/Bankers/ 


2 (1880) 5 App. Cas. 317. 
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Brokersewhose names and addresses are given below. 
UNDERWRITERS: 
BANKERS: 
BROKERS: ° 


From these items 4 and 5 should be deleted. The advertisement should be neu- 
tral which just gives the information that A (one) publie issue of securities is 
about to be made and nothing more. 


Secondly, the definition of prospectus in the Companies Act should be amend- 
ed so as not to include an advertisement on the lines suggested above. That 
would ‘free the situation from the present doubts and controversies. The re- 
action from some quarters to this second proforma has been ¢hat if the present 
practice is objectionable any proposal whereunder even less information is to be 
given to prospective shareholders is even, more objectionable. This’ attitude, 
one might say, completely misses the point. The objection lies not so much in 
the shortness or rather brevity of the information but in the one-sidedness of 
it. Another reaction has been that the proposed proforma should be recom- 
mendatory and not mandatory. Where would this take us? What earthly 
good would a recommendatory proposal of this sort do? It would give pro- 
tection to neither those who advertise about public issues nor to prospective 
shareholders. As for the advertisers the present controversy, as has been shown, 
involves risk for them. As for the prospective shareholders the present prac- 
tice might continue. Only if the proforma is made compulsory and uniform 
and the necessary amendment to the definition carried out, the protection of 
those most concerned would be effective. 


Throughout this controversy, one gets a feeling that too much attention has 
been paid to the provisions of the Companies Act (as is generally thé case) and 
not enough to the large body of law that exists outside it, one consequence of 
which has been that the market purchaser of securities has not been paid, suffi- 
cient attention to. Quite apart from the second proforma, it is worth coñsi- 
dering whether the rights of the subscriber or purchaser under the general law 
would be abrogated by introducing.a particular form for these advertisements. 


One more observation seems pertinent here. The Department of Company 
Law Administration now and again issues ‘‘clarifications’’ and expresses views 
on various matters concerning the Companies Act and those concerned mostly 
in the business world take in as Gospel these pontifications which fall from on 
high. In view of the length and complexity of the Companies Act laden with 
threats for those who digress from the straight and narrow,, they must bring a 
lot of manna to the worried and confused heads in business houses. It does 
of course say that the final interpretation of the Act lies with the Courts but 
the frequency and wide publicity of. these views coupled with the powers that 
the Department has, creates an impression that such an interpretation lies with 
itself. That these views are not law is obvious—their only use would perhaps 
be that in a judicial inquiry the Department cannot take a different stand. The 
opinion of eminent counsel might be equally if not more competent and a 
realisation of the authority of Courts would benefit all concerned. 


VOL.’ LXIV.) . ’ ` JOURNAL. 178 


GLEANINGS. : . 


‘+ JEWELLERY ĪNSURANOE: ‘‘UNATTENDED CAR” . 


; AN example of the application of the contra proferentem rule is to be found 
in the recent case of Starfire Diamond Rings, Ltd. v. Angel (The Times, May 
22, ‘p. 59. Here a clause in'a jewellery insurance policy exempted the under- 
writers’ from liability in the case of theft or disappearance of the goods from 
vehicles which ‘‘not being garaged are left unattended’’. A locked car contain- 
ing the jewellery was left in a lay-by while the driver went about 40 yards away. 
He kept the vehicle under observation all the time, and noticed a man walking 
near it on its far sifle carrying a suitcase. He gave chase but did not catch him, 
and then discovered’ that the jewellery had been stolen. In an action on the 
policy the underwriters repudiated liability on the ground that the car had 
been left ‘‘unattended’’, sinte there was no one in charge of it near enough to 
observe any attempt at theft and to'take immediate steps to recover the jewel- 
lery. Barry, J., held that this contention failed. Much more stringent words 
would have: to be used in the policy for the term: ‘‘unattended’’ to have that 
meaning. He considered that no sensible person would say that the vehicle 
had been left ‘‘unattended’’ in the circumstances of the case. Judgment was 
accordingly given for the insured. This seems to’ be the only case in which the 
word ‘‘unattended’’ has had to be interpreted... The case which perhaps is the 
nearest is Winicofsky v. Army & Navy General Assurance Association, Ltd. 
((1919) 88 L.J.K.B. 1111) relating to the meaning of the word ‘‘unoceupied’’. 
In this case the insured had taken out a burglary policy in respect of a shop in 
the East End of London. One of the questions contained in the proposal form 
was:'‘“Are*the premises occupied at night, during. holidays, ete., and if so, by 
yourself or by whom?” The answer given by the insured was ‘‘Yes’’. During 
an air raid at the end of January, 1918, the insured: went with his family to a 
shelter and left the premises unattended. After thé raid was over he went 
back and discovered that’ burglary had taken place. The ‘insurance company 
repudiated liability on the policy on the ground that the premises were ‘‘un- 
oceupied’’, and that the effect of the statement in the proposal form was that 
the insured'had warranted that they would not be deserted at night. Bray, J., 
held that this contention failed, and that the company was liable, observing 
that ‘‘whether there was a warranty or ‘not, I am clearly of opinion that the 
mere going away from the premises to an air raid shelter for an hour or two 
during ‘an air raid did not make the premises unoccupied at night’’.—L.J. 


y 


` „Tarak TODAY 


THE magic is going out of marriage in England. Once upon a time we could 
safely advise that by simply having the foresight to celebrate their union in our 
green and pledsant land any happy couple would both confer. jurisdiction on 
our courts to annul it and also preclude us from recognising its ‘‘polygamous’’ 
dissolution. Ah, lack-a-day! Just three weeks ago we commented with regret 
that the House of Lords had not only-restricted the former consequence to void 
marriages ‘but were equally divided on its complete qbolition. Now Scarman, 
J., would remove the latter consequence. In'Ross v. Ross (S.J. Vol. 106, p. 137) 
a husband had thrice declared ‘‘Talak’’ in the presence of his wife, witnesses, 
and an officer of the appropriate Egyptian court. By the laws of the husband’s 
religion’ (Mohammedan) and‘ domicile (Egyptian), ‘the effect’ was a divorce, to 
which his lordship extended recognition despite the marriage having taken place 
in England. We welcome this result, but fear it was reached by a strictly un- 
tenable, route. In principle, once the jurisdictional requirement of domicile is 
satisfied; the methods of divorce should be as immaterial to our recognition of it as 
the grounds for it. In fact, the Court of Appeal has:‘stated the law differently 
(in R. v. Hammersmith Register [1917] 1 K.B: 634), refusing recognition to 
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a ‘‘talak divoree’’ ùn two equal grounds. ‘First, a marriage solemnised accord- 
ing to English law in England, being necessarily Christian (i.e., monogamous), 
cannot be subject to an ‘‘infidel’’ method of divorce (i.e., one appropriate only 
to polygamous marriages). Secondly, only a divorce ollowing judicial pro- 
ceedings can be recognised. Hitherto, both writers and the courts have regard- 
ed the first of these grounds as: the ratio decidendi and have not followed the 
second. Scarman, J., has reversed this trend by treating the first ground as 
purely obiter. - He then paid lip-service to the requirement of judicial proceed- 
ings by holding sufficient the mere formality of the presence of a court officer 
io record the declaration. However, the result is in accord with prirciple even 
though dependent on the most dubious distinguishing of a binding precedent. 
Aid. : ° $ 





SPOUSE v. SPOUSE . 


f As a ‘general rule, a wife- may not sue her husband for damages in tort, but 

s. 12 of the Married Women’s Property Act, 1882, allows a wife to sue her 
husband for the protection and security of her own property. We were in- 
terested to read that in a recent action in the High Court a woman recovered 
agreed- damages of £2,250 from a man who, at the time of the accident which 
gave rise to the cause of action, was her fiancé.’ The parties were married after 
the accident, but this fact did not bar the wife’s action against her husband, 
presumably because the cause of action was part of the wife’s property which 
she was entitled to sue to protect. Indeed, a similar point arose in Curtis v. 
Wilcox [1948] 2 K.B. 474, where the Court of Appeal decided that the wife’s 
claim arose from a ‘‘thing in action’’ within s. 24 of the Act of 1882 and there- 
fore formed part of her property. Of course, a husband who has bten injured 
as a result of his wife’s negligence, whether ante-nuptial or post-nuptial, is 
without a remedy (see Baylis v. Blackwell [1952] 1 K.B. 154), and he- cannot 
even obtain an injunction to restrain his wife from pledging his credit because 
such a claim is in the nature of a tort: Webster v. Webster [1916] 1 K.B. 714. 
Husbands, it seems, must hope that the Law Reform (Husband and Wife) 
Bill, which would give effect to the recommendations contained in the Ninth 
Report of the Law Reform Committee (Cmnd. 1268) and was read a second 
time on 9th February, will reach the statute book. Subject to two qualifications, 
this Bill would allow spouses to sue each other for tort and it would supersede 
the: wife’s rights under s. 12 of the 1882 Act. Whether it is wise to amend the 
law in this respect is, of course, another matter, but the Bill would enable the 
court to stay any action if it appeared that no substantial benefit would accrue 
to either party.—S.J. 


PEDESTRIAN CrossiING: PRECEDENCE (1) 


“Ir is the duty of motorists to be able to stop before they get [to a pedestrian 
crossing] unless they can see that there is nobody on the crossing’’, Lord God- 
dard, C.J., said in Gibbons v. Kahl((1955] 3 All E.R. 345). This duty, im- 
posed by reg. 4 of the Pedestrian Crossing Regulations 1954 (as amended), is 
unqualified, and its breach confers a right of action on an injured party. Ab- 
sence of negligence on th part of the motorist is no defence (Hughes v. Hall, 
[1960] 2 All E.R. 504), but that decision was not followed in Levy v. Hockey 
((1961) 111 L.J. 273) where Nield, J., came to the conclusion, obiter, that where 
owing to a latent defect it was impossible for a driver to accord precedence to 
foot-passengers at a pedestrian crossing there would be no breach of the sta- 
tutory duty such as to give rise to a right to damages. In the very recent case 
of Kozimor v. Adey, decided on May 3, Megaw, J., considered the standard of 
care which is.to be required of users of pedestrian crossings to protect them- 
selves. ‘In that case the plaintiff had: darted across a zebra crossing and collided 
with a car driven by the defendant who was not guilty of negligence. Since 
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the obligation imposed by'reg. 4 is absolute, the: defendant “was*in breach of 
that regulation, but, as Megaw, J., observed, the Court had to consider how far 
the breach. was to be truly-regarded as the cause of the plaintiff’s injuries. The 
eriterion is subjective: èf the victim is a child or an infirm person, or a blind 
man, the care of himself which is to be required of him is related to the age 
or; physieal or mental condition, and the driver’s liability is not lessened or 
eliminated because a normal individual,would not have run into danger. In 
the present case, the defendant’s responsibility, in. view of reg. 4, would have 
been total if he ought to have seen that there was a pedestrian about to launch 
herself on fhe crossing; but ‘as the plaintiff’s dart on .to the crossing was amex- 
pected and unforseeable, the major part.of tlie responsibility rested on her, and 
Megaw, J., held her tesponsible as to 75 per cent. for her own misfortune.—L.J. 


ou se ‚į 


_ Bamment: Loss or LUGGAGE” 


_ A USEFUL re-statement, of the law relating to bailment is to be found in the 
decision of the Court-ofAppeal in Houghland v. R. R. Dow (Luxury Coaches), 
Lid: {{1962]. 2 AN .R. 159)... The “plaintiff, was. a passenger.in a motor coach 
travelling from Southampton to Hoylake. His suit-case was locked in the foot 
of the coach, and was transferred to a relief coach when the original coach 
suffered engine failure during the trip. On arrival the suit-case was missing, 
but there was .no-explanation how-the loss ogcurred., As- Denning, L.J., said in 
J. Spurling, Ltd, v. Bradshaw ([19567 2 All-E.R., at p. 125), “a bailor, by 
pleading and presenting his case properly, can always put'the burden of proof 
on, the bailee. In the case of non-delivery, for instance, all he need plead is the 
contract and,a failure to deliver on’ demand. That puts on the bailee the bur- 
den of proving loss without his fault, which would be a complete answer at 
common law”. In thé case under review the claim-was put in two ways: in 
détinue for the delivery of thé suit-case and its contents, and’in the alternative 
for damages for negligence: The case proceeded on the footing that the bail- 
ment was a gratuitous bailheht, the bailee contending that the high degree 
of negligence required inthose circumstances had not been established. Differ- 
ent! degrees of negligence are'not,-however, recognised in the law of torts. It is 
true that''in'Coggs v. Bernard ((1708) 2 Ld. Raym. 909) an attempt was made 
to introduce into English law a misconception of the Roman law, received by 
the civilians, that there are three degrees of negligence: ordinary, gross and 
slight. Subsequent decisions, such as Grill v. General Iron Screw Collier Co. 
((1866) L.R. 1 C.P. 600) and Giblin v..McMullen ((1868) L.R. 2 C.P. 317) 
have shown, however, that theré is no difference ‘between negligence and ‘‘gross 
negligence’’, and the sole form of negligence is the failure-to exercise reasonable 
care. Whether the claim is one in negligence or in detinue, once the failure of 
the bailee to hand over, the articles in question has been.established, the plaintiff. 
had made out a prima facie.case, open, however, to rebuttal —L.J. 


zi ' REVIEWS. 


ee 
A Century Completed (The Madras High Court 1862-1962). By V. C. Gopan- 

Ratnam, Advocate. Madras: Madras Law Journal Office. 1962. Demi 8vo. 

„Pages viii.-} 476. Price: Rs., 12.50., ~ f nee . *. 

Tus book gives ‘a dlear historical account -of the origin and growth of the 
Madras High Court in the course of the last one.hundred years. It contains valu- 
able:.sketches of‘ eminent Judges -and distinguished legal practitioners of the 
Madras: High Court. It also embodies short and interesting accounts of famous 
legal trials. Therarticle on the ‘‘Growth of.the Madras Bar”’ is very interesting. 
There are learned and thought provoking contributions by eminent personali- 
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ties. There are articles by eminent lawyers on legal institutions in the State of ` 
Madras. On the whole this is a very interesting historical account of the growth 
of the Madras High Court and is bound to be popular in legal circles. 


The Maharashtra Agricultural Land (Ceiling of Holdings) Act, 1961: By D. 
M. PARULEKAR, LL.B., Advocate, Supreme Court, High Court of *Bompay. 
1962. Roy 8vo. Pages viii + 172. Price Rs. 10. 


In ‘this book the learned author has clearly explained the principles of the 
variotis provisions of the Act in a simple and lucid style. This Act, being a new 
one, there are nodecided cases to explain some of the provisions of the Act. 
India i is predominantly an agricultural country and its national wealth con- 
sists of agricultural land, Agrarian land reform forms an important part of 
Indian administration. The first decisive step in land reforms was taken by the 
enactment of the Tenancy Act of 1939. The principle of ceiling was made com- 
pulsory by the Amending Act of 1956. The Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1962, has a very wide scope. The present commentary 
is bound to be of practical value to those who have tio refer to the provisions of 
this Act. 


Private Companies and the Companies Act, 1956. By K. M. Guosu, Advocate, 
Calcutta High Court and Supainpra Kumar Paur, Advocate, Supreme 
Court of India and Calcutta High Court. Caucurra: Eastern Law House 
Private Limited, 54, Ganesh Chunder Avenue. 1962. Roy 8vo. Pages xii + 
691. Price Rs. 16. 


Tus work gives in a concise and intelligible form all legal provisions and 
information in regard to the formation and working of private companies. Spe- 
cial features of private companies are fully discussed and taken into account. 
Complete text of the Companies Act, 1956, as amended up-to-date, with the 
Companies Regulations, Companies General Rules and Forms, Capital Issues 
(Control) Act and Rules and several other allied enactments, have been ap- 
pended to enhance the usefulness of this book. Persons concerned with private 
companies will find this publication of great practical value. 


Banking Law and Practice in India. By M. L. Tannan, M.COM. (Bmu.), Bar- 
rister-at-Law. Bomsay: Thacker & Co., Ltd., Fort, Tenth edition. 1962. Roy 
8vo. Pages xxviii -}- 626. Price Rs. 16. 


Tue learned author has completely and carefully revised this edition in the 
light of new amendments. Matters such as provision of Hire-Purchase finance, 
Bill Market Scheme, giro transfers, etc., have been fully and carefully discuss- 
ed. The chapter dealing with foreign exchange control has been revised and 
brought up-to-date. A new chapter dealing with recent banking activities has 
been added. This edition has undergone a thorough and careful revision and is 
bound to be of great utility not only to students but also to lawyers, business- 
men and banking personnel. 


£ 


T he Concêpt of Bonus. By S. B. Rao, M.B.A. ALLAHABAD: Law Publishing House, 
39, Sheo Charan Lal Road. 1962. Crown 8vo. Pages 80. Price Rs, 7.50. 


Tus book attempts to make out a theory from the existing practice on the 
subject of payment of bonus out of the profits. The learned author has made:a 
careful survey of case law on the subject and has deduced important principles. 
Industrial organisations will find this book of great practical value. 
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ENFORCEMENT OF SOCIAL LEGISLATION IN DEMOCRACY." 


Inpia is a Sovereign Democratic Republie. One of the. objectives of our 
Constitution is to secure to All its citizens social justice. 

What is social justice? Justice is either natural or positive. The foundation 
of natural: justice is ethics, while the foundation of positive justice is often 
‘expediency: ‘The former “is ‘the ideal; while the latter isthe real.. The essential 
element of justice is equality. Russeau in his Social Contract declared that 
man is born free, but everywhére He is in:chains. In the mediaeval ages the. 
dominant principle was authority, in the modern age it is freedom. Under 
the strain and stress: of- circumstances. the doctrine ‘of the right of individual 
judgment was evolved. Liberty, equality and fraternity are the Three 
Musketeers created and let loose by the French Révolution who are firing rounds 
at the conscience of the civilized man since their birth to keep it forever awake 
and. alert.” Dignity of labour and equality. of man became the watch-words of 
the reformists. They were animated by. a. zeal to create a new social order 
wherein all are alike. Hobbes held that it is man’s ethical duty to seek his 
own happiness. , The American Constitution also declared that one of its ob- 
jectives was pursuit of happiness. Happiness is not possible without removing 
unhappiness, that is the causes thereof like poverty, ill-health ‘and illiteracy. 
Happiness cannot be realized without equality of opportunity to strive for it. 
No equal opportunity is conceivable without‘faith in the innate equality of man. 

. Thus social’ justice is rooted in social equality. In 1888 in the Century 
Magarine. wrote Bryce: 


_- “Social. equality denotes the kind of mutual courtesy and respect which men .show to 

one another when each feels the other to be. ‘as good as himself’, a respect which stands 
‘between condescension ‘on the one hand and submission on the other.” 
This social outlook applied to the political and economic fields gave ‘rise to 
the new kind of philosophy known as’ socialism. , The Industrial Revolution 
in England threw up`in its trail new problems regarding the improvement of 
the working conditions of the workers. Awareness of the existence of class con- 
flict grew and with it the awareness of class-consciousness. Bitter critics of these 
new-fangled | ideas of artificial equality were not slow to come. Stephen had a 
jibe: at’ the equality-obsessed reformist, Said he: 


` “To try to make men equal by, altering social arrangements’ is trying to make the 
cards of equal value by shuffling the pack. ' Men are fundamentally unequal and this 
inequality will! show itself; arrange society as you like” ° 
Even Judge: Holmes’ ridiculed’ the idea. “In one of ‘his flashing epigrams he 
‘observed, ‘The notion that with sdcialized property we should have women free 
‘and a piano: for céverybody seems to me.an empty hum-bug.’3 

- The idea of social justice, no matter ‘the sneers of the critics, has come to stay. 
‘It consists in’ granting,'so far as: possible; to each individual the opportunity 


* By H.S: Ursekar, M.A., LLB., Presidency f 2 Titejames Stepben : Liberty, Equality & 
Magistrate, Bombay. - Fraternity. 

1- , Bryce, Century Magazine, July 1888, 3 Holmes : Collected Legal Papers, 1920, 
“Equality”. page` 306. 
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for a realization of his highest ethical self and this is founded upon the general 
duty of all, in the pursuit of their own ends, to recognise others as individuals 
who are striving for, and have a right to strive for, the realization of their own 
ends. Thus there is a sort of an ethical mandate to treat others as ends, never 
as mere means to one’s own end. Thus justice to an individual eonsists in render- 
ing to him all possible services, and creating ardund him conditions which are 
required for the development of his personality, for the realization®of these 
desires which in his judgment are good. Poverty and privation, the toils and 
tears of the less happy brethren have always appealed to the right thinker. 
Suffering and inequality of man was taken for granted in the mediaeval ages. 
A philosopher like Shankar tried to recohcile man to his suffering by the doctrine 
of Karma, However, men with enlightened minds tried to meet the problem 
more rationally. Attempts were made on the religious plain to alleviate human 
suffering, but it was like a sleeping pill. No attention was paid to the root cause 
of suffering and inequality. The industrialisation “created a class which united 
in suffering. Thus it is the machine which brought them together in stronger 
bonds of unity. The united voice of the down-trodden could not go unheeded 
for long. The conscience of society was pricked and the idea of distributive 
justice thrived. Thus, social justice arose out of a sense of obligation which 
society owes to its members. This sense of obligation was both emotional and 
intellectual. The push and pressure of circumstances transferred the idea 
of social justice from religion to politics, from the Church to the State. 


. Social justice is linked with social reform, social welfare and social legisla- 
tion. Social justice furnishes the ideological basis for social reform and wel- 
fare. Reform and welfare are no doubt akin but not -identical. Reform in- 
volves making a person better by removal of imperfections, Thus social re- 
form means eradication of practices or dogmas hindering the progress of the 
country. Welfare is the satisfactory state of health or prosperity, well-being. 
Reform implies the idea of progress, welfare implies the idea of better preser- 
vation. Hence by welfare work we generally understand efforts to make life 
worth living for workers ete. According to Cordozo: 

“Social Welfare is a broad term. It is used to cover many concepts more or less 
allied. It may mean, what is commonly spoken as public policy, the good of the collective 
body. In this sense its demands are those of mere expediency or prudence. Secondly, 
it may mean the social gain that is wrought by adherence to the standards of right con- 
duct, which find expression in the mores of the community. In such cases its demands 
are those of religion or ethics or of the social sense of justice. In a word social welfare is 
kultur.”* A j 

The American Supreme Court has observed : 

“The public welfare is a broad and inclusive concept. The moral, social, economic 
and physical well-being of the community is one part of it, the political well-being 
another.”* 

Social legislation is the legislative expression of the will of the people in 
translating their ideas of social justice into enforceable laws. History, tradi- 
tion and sociology are not the only causes of law. The fourth and most signifi- 
cant cause of law is the welfare of society. According to Cordozo, welfare of 
society is becoming the*greatest directive force of law in modern times. 


The idea of social welfare of citizens gave rise to the concept of Welfare - 
State. Sych a State provides for national health, insurance and other social 
services to the people. The right to live and the right to the pursuit of 
happiness are fundamental. The right to live is more than mere police pro- 
tection. The right to life means the right to a job. It also means the right to 
good health, since good health is fundamental to a full life. It includes right 
to receive education, since ignorance is the arch enemy of full life The right 


` 4 Cordozo : Nature of Judicial Process, 5 Day-Brite Lighting v. Missouri, (1952) 
p. 71. 342 U.S. 421. : 
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` to security in old age when the body is too weak to work is also a necessary con- 
comitant of full life. 


These can ‘be secured only by state action and this realization enlarged the 
ambit of governmental*action. Thus in a Welfare State the idea of greatest 
good of the greatest number flourished. The old ideal of the government that 
governs fhe least is the best is difficult to meet the needs of the time. Ina police 
state the*State obligation was limited, while in a Welfare State it is practically 
unlimited. Freedom of contract is the soul of the former, while planned econo- 
my of the Jatter. Mill said, self-protection and prevention of harm to others 
are the only grounds justifying State interference with the liberty of the indi- 
vidual. In one the,rights of individual are paramount while in the other the 
social well-being is the supreme consideration and hence an individual has 
to surrender a portion of his, if I may say so, individual sovereignty to the 
society and thé State, in retyrn of social services offered by the State. Hence 
a Police State is liberal while a Welfare State is benevolent, and benevolence 
underlies the concept of justice. It is interesting to see the role played by 
law in a Police State qua a Welfare State. 


Law in Police State is static, while it is dynamic in a Welfare State. In 
the former the purpose of legislation is to preserve the existing social order, 
while in the latter it is to create a new social order. Laws in the former are 
aimed principally at protecting property, life and liberty of the citizens. Thus 
the society under a Police State is like a naturally developed city, while in a 
Welfare State the law is an instrument of reforming and securing well-being 
of the society and hence society under such a State is like a well-planned city. 
The nature of legislation is, therefore, piecemeal, without any blue prints, in 
a Police State; while in the other type of government blue prints of legislative 
pattern are essential. In the former, law relates by and large to the rights 
of the citizens, while in the latter it enjoins duties also upon them. The law 
plays a negative role in a Police State like a Court Receiver who collects the 
assets and runs the show, while law plays a positive, constructive and almost 
a creative role like an enlightened trustee in a Welfare State. In one, law is 
preserver like Lord Vishnu, in the other, it is Creator like Brahma. Thus law 
is a potent instrument of social reform in a Welfare State. This functional 
role of law is missing in a Police State. 


India’s goal is to build up a socialist pattern of society. Article 38 of the 
Constitution provides that the State shall strive to promote the welfare of the 
people by securing and protecting, as effectively as it may, a socia) order in 
which justice, social, economic and political shall inform all the institutions 
of the national life. Article 39 enjoins the State to direct its policy towards 
securing inter alia an adequate means of livelihood for citizens, equal pay for 
equal work for men and women, to see that the health and strength of workers 
is not abused, that children and youth are protected against exploitation. Pro- 
vision is made for raising ‘the standard of living, level of nutrition, for secur- 
ing just and humane conditions of work. This glorious ideal has its roots in 
India’s pristine past. . 

wast afta: ag wat ag free: | 
aa waft eg a aa gana, 1 
This is our ancient Utopia af a happy and healthy society: £ 

It is well-known that the science of one age’ is the commonsense of the next. 
The idea of social legislation has similarly undergone a change from decade 
to decade. | - 

The expression social legislation, may cover three types of statutes : (A) 
social reform legislation, mainly ‘pertaining to the personal law of Hindus, 


Muslims, ete., (B) labour legislation, and (C) social welfare legislation. His- 
torically speaking social legislation under the British covered by and large 
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the first two Categories of statutes the third being mainly a post-independence 

product, 

(A) Social Reform Legislation—In this sense social legislation covers 
socio-religious reforms. Reformation is the key to thie type of social legisla- 
tion: The first British statute in this category was Regulation No. 17 of 1829 
prohibiting Sati in Bengal. It was copied in’ Bombay and Madras in the 
next year. Lord Bentink had to pass this regulation to meet the public de- 
mand raised by Raja Ram Mohan Roy. Sati was considered as a religious 
usage violating the paramount duty of justice and humanity. Thys this was 
the fitst legislative triumph of social justice. It was followed by the Indian 
Slavery Act, 1843, abolishing slavery, the Caste Disabilities, Removal Act, 1850, 
the Hindu Widow Re- -marriage Act, 1856, the Child Marriage Restraint: Act, i 
1929. Recently the following Acts have been passed covering a major portion 
of ‘Hindn law, viz., the Hindu Marriage Act, 1955, the Hindu Succession Act, 
1956, the Hindu Minority and Guardianship Act, "1956, and the Hindu Adopt- 
sions and Maintenance Act, 1956. 

(B) Labour Legislation.—In this sense social legislation means the labour 
legislation, regulating conditions of employment, resolution of industrial dis- 
putes, state insurance and labour welfare schemes ete. One of the earliest 
measures in this category is the Fatal Accidents Act, 1855, to be followed by a 
number of enactments to secure peaceful relations between the employer and 
the employee, e.g. the Workmen’s Compensation Act, 1928, the Payment of 
Wages Act, 1936, the Employer’s Liability Act, 1938, the Industrial Disputes 
‘Act, 1947, the Minimum Wages Act, 1948, the Employee’s State Insurance Act, 
1948, ete. In this type of social legislation reform and welfare play a com- 
bined part, In the U.S.A. social legislation is generally understpod to cover 
labour legislation. 

(C) Social Welfare Legislation—It means social welfare legislation for 
bringing about the all round well-being of society, by improving health, by 
providing for education and other social services. It deals with current and 
permanent social problems. The principal Indian Acts under this category 
are Drugs (Control) Act, 1950, the Untouchability (Offences) Act, 1955, the 
Prize Competitions Act, 1955, the Khadi and Village Industries Commission 
Act, 1956, the Employees Provident Funds Act, 1952, the Suppression of Im- 
moral Traffic in Women and Girls Act, 1956, "the Working Journalists Act, 
1955, the Slums Areas Act, 1956 (for Union territories only), the Prevention 
of Food Adulteration Act, 1954, the Wealth Tax Act, 1957, the Gift Tax Act, 
1958, and the Estate Duty Act, ete. 

The States have also -their social enactments. Important provisions in this 
direction are found in the local police and municipal Acts and also in the 
‘children Acts. Bombay Prohibition Act, 1949, is an important piece of social 
welfare legislation. It seems the Bombay State (the present Maharashtra) 
passed about twenty-eight enactments during 1948 to 1961 falling under this 
category, out of a total unrepealed 458 Acts found in the Bombay Code. The 
principal pieces of social legislation in post-Independence period are, the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, the Bombay Housing Boards 
Act, 1948, the Bombay Shops and Establishments Act, 1948, the Bombay Rent 
Control Act, 1947, the ‘Bombay Prevention of Excommunication Act, 1949, the 
Bombay Labour Welfare Funds Act, 1953, the Bombay Village Industries "Act, 
1954, the, Bombay Hindu Placés of Publie "Worship Act, 1956, the Bombay Vil- 
lage. "Panchayats Act, 1959, the Bombay Prevention of "Begging Act, 1960, the 
Bombay- Khadi and Village Industries Act, 1960, the Maharashtra Co-operative 
Societies Act, 1961 and the Maharashtra Agricultural Lands (Ceilings on 
Holdings). Act, 1961. : 

. The primary aim of this type of social legislation is to secure social justice 
for the citizens by creating social equality. For this levelling process the exist- 
ing. jnequalities between’ classes and sexes had to be removed. “For this pur- 
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pose social legislation is being used to bring about equality “between the sexes, 
Women are being clothed with equal rights like men. This is in keeping with 
the spirit of arts. 15, 16 and 39(a)(d) ofthe Constitution. 

: Equality between ‘the touchables and untouchables is being secured by making 
discriminatory treatment punishable under the Acts like the Untouchability 
Offences Act,,1955, to implement arts. 17 and 15(2)-of the Constitution. Equa- 
lity between rural classes like the landlords and tenants or tillers is being 
realized through land legislation passed by various State Legislatures abolish- 
ing absentee landlordism and the privileged classes such as the Khots, Taluq- 
dars ete (See art. 39(b), (c) ). Equality between urban classes like ‘the em- 
ployers and employees is: being implemented by arming workers with a num- 
ber of rights and by improving their standard of living and by providing con- 
‘ciliatory: machinery for settling the disputes between the owners and the work- 
ers (see arts. 42, 43, and 39 (e)'). Equality between haves and have-nots is 
being gradually effected by tax:legislation like the Estate Duty Act, the Wealth 
Tax Act, the Gift Act, etc. in answer to art. 39(b), (c). 

It is better to start a discussion by defining the content of the materia] terms. 
I am inclined to accept this wider connotation of the expression social legis- 
lation so as to include all the above three categories. A peculiar feature of the 
present social legislation is that the same Act creates civil as well as criminal 
liabilities, e.g. Bombay Money-Lenders Act, 1946. A money-lender carrying 
on money-lending business without licence is liable to be punished under s. 5 
read with s. 34 ‘of that Act, while he is also likely to get his civil suit dismissed 
(s. 10). 

,We are considering the enforcement or implémentation of social legislation, 

The’ term ‘anforeement’ is also taken here in the broader sense of giving effect 
to the ideal of social justice through the three limbs of the State viz. the Execu- 
‘tive, the Legislature and the Judiciary. 
. Lastly, the expression democracy is well-known. As Bryce says it is a 
government by discussion and persuasion. The emphasis in democracy is on 
consent of the governed and hence public opinion cannot be. overlooked, while 
in a totalitarian State there is the strong element of compulsion and mass 
coercion and hence public reaction is immaterial. Thus, in a democracy the 
process of reform is necessarily evolutionary and slow, while in a totalitarian 
State, it is revolutionary and fast. Further under a ‘totalitarian government 
it’is mainly the executive action that brings about the reforms, while in a 
democracy it is only a united, if not joint, effort, of the Executive, the Legis- 
lature and the Judiciary that can bring about a -change for the better and hence 
‘it is said that the the rule of law and not the rule of rod.is the sine qua non of 
Oray 

‘Now the enforcement (in the larger sense of the term) of social legislation 
in a democracy has to face a four-fold difficulty : (A) Legal, (B) Executive, 
(C) Judicial and (D) Popular. 
© (A). Legal difficulties —By difficulties I mean’ the embarrassment felt by 
the Legislature, flowing from the rule‘of law. This difficulty has a two-fold 
aspect :—(1) Fundamental Rights, and (2) Mens rea. 

1.. The paramount difficulty in the way of both the Union and the State 
Government is the Fundamental Rights as guaranteed by the Constitution. 
By reason of art.. 13 no law inconsistent with the fundamental rights can pre- 
vail. The State is enjoined’ not to make any law which takes away er abridges 
these rights., Any law made in contravention of the fundamental rights, shall, 
‘to the extent of the contravention, be void. Many a social legislation is chal- 
lenged successfully or otherwise in law Courts as offending against some funda- 
. mental -rights, e.g. Suppression of Immoral Traffic in Girls and Women Act, 
1953,” is challenged off and on as violating the freedom of profession (art. 19(/ ) 
OD ‘Some provisions of the Bombay Prohibition Act, 1948, affecting the 
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consumption, sale? ete. of medical and toilet preparations containing alcohol 
were held to be invalid as violating art. 19(7) (f), 19(7) (d), (e) or (g).8 

Section 4 of the C. P. Regulation of Manufacture of Bidis Act, 1948, em- 
powering the Deputy Commissioner to prohibit the magufacture of bidis dur- 
ing agricultural season was held to militate against art. 19(1)(g) of the Con- 
stitution. The object of the Act was to take measures for the supply of ade- 
quate labour for the purposes of agriculture in bidi manufacturing ateas.7 

The Working Journalists Act, 1955, a social legislation, was also challenged 
but it was held to be a beneficient legislation.8 Acquisition of private property 
by goyernment for public purposes is also impugned on the ground ‘that either 
it is not a public purpose or on the ground of inadequacy of compensation. 
The Courts held that though the Constitution did not provide for payment of 
just compensation in art. 31, yet ‘compensation always meant just or adequate 
compensation. Having regard to these judicial pronouncements cl. (2) of 
art. 81 had to be amended by the Fourth Amendment, 1955. But surely a 
nation cannot go on changing, its Constitution frequently. Thus the funda- 
mental rights do present an appreciable difficulty in the way of ‘enforcement’ 
of social legislation. . 

Now these fundamental rights are sacrosanct as characterized by Mr. Justice 
Bhagawati. What is the remedy? It is true that this problem is conspicuous 
by absence in a totalitarian State, as all fundamental rights are perpetually 
suspended there, as a state of perpetual emergency is supposed to prevail. 
Surely that is not the alternative. Nor can we go on changing the Constitution 
flippantly. Equally emphatically we cannot accept the suggestion of the Joint 
Parliamentary Committee (Sapru Committee) to bifucarte these rights into 
justiciable and non-justiciable. The committee observed: We are alive to the 
danger of too much interference with the executive government on the part 
of judiciary. The remedy lies in reasserting our faith in the democratic prin- 
ciple and in reconciling ourselves to them with understanding that the funda- 
mental rights may ‘drag the progress of the society but certainly they prdtect 
the progress of the individual by safeguarding liberty. They signify the 
triumph of the individual over society which is the quintessence of the demo- 
eratic ideal. Political freedom without individual liberty is an illusion. 

(2) Mens rea: à 

According to the traditional jurisprudence in order to establish the guilt of 
the accused it must be shown that the act must go with the guilty mind. Three 
well-known limitations are recognized to this principle: (1) Cases not crimi- 
nal in any real sense of the term but are acts which in publie interests are prohi- 
bited under a penalty, for example, under a Revenue Act; (2) publie nuisances; 
and (3) cases criminal in form but which are a summary mode of enforcing a 
civil right e.g. cases of quasi-criminal nature.10 Chief Justice Chagla has 
observed in Macmul’s case that only a limited and exceptional class of offences 
can be committed without a guilty mind. In case of social welfare offences the 
proof of guilty mind is often slow to come. Hence I have suggested that mens 
rea may be dispensed with in social welfare offences. (Vide my article on Mens 
Rea and Social Welfare Offences, 63 B.U.R. Journal, p. 166). 


(B) Executive: 

The responsibility of @nforcement, not only of social legislation, but of every 
kind of legislation lies with the executive. Primarily it is the duty of the exe- 
cutive to maintain law and order. For general criminal law generally the 
enforcing agency is the police. But for the social legislation, apart from police 


6 State of Bamtay v. F. N. Balsara, [1951] of the State of Uttar Pradesh, [1952] 2 All. 48; 
8.C.R. 582, s.o. 53 Bom. L.R. 982. State of West Bengal v. Mrs Bela Banerjee, 
7 Chintaman Rao v. The State of Madhya [1954] S.C.A. 41. 


Pradesh, [1950] S.C.R. 759. 10 Emperor v. Isak Solomon, Macmull, 
8 Exprese Newspapers (Private) Lid v. (1948) 50 Bom. L.R. 190; Shrinivas Malt 
The Union of India, [1959] 8.C.R. 12. Bairoliya v. Emperor, (1947) 49 Bom. L.R. 688. 


9 Raja Suryapal Sing v. The Government 
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agency, sometimes a special detecting and prosecuting machiñery «is set up, e.g. 
under the Money-lenders Act, 1946. There is a separate machinery to super- 
vise*the working of the Act. Under this Act certain prosecutions cannot be 
launched without the Registrar’s prior, sanction. Similarly, for offences under 
s. 71 of the Bombay Housing Board Act, 1948, complaints are to be lodged by 
the Board or by somebody authorized by it. These special establishments no 
doubt axe vigilant in bringing offenders to book for breaches of these enact- 
ments. It is, however, doubtful if this can be said about the police in general 
in respect of enforcement of social legislation. We find the policeman very 
promptly arresting a pick-pocket ora murderer. It is also necessary that he 
must show the same zeal and promptness in cognizable cases in bringing to book 
the offenders against social legislation. The police force must be rubbed into 
this social consciousness. It is submitted that the Maharashtra Police Com- 
mission may consider this suggestion. f 

(C) Judicial: ° ` 

One of the significant functions of the judiciary is to interpret the law. 
Interpretation may be liberal or literal. Everybody has an underlying philo- 
sophy of life said William James. The construction of statutes thus neces- 
sarily depends on the view which might appeal to the Judge whenever two views 
are possible and such cases are not infrequent. There is an eternal struggle 
in law between constancy and change which largely is a struggle between his- 
tory and reason, between past reasons and present needs. Patanjali Shastri 
C.J. has pointed out (p. 258). 

“...IĪn evaluating such elusive factors and framing their own conception of what is 
reasonable, in all the circumstances of a given case, it is inevitable that the social philo- 
sophy and the scale of values of the judges participating in the decision should play an 
important part,...’" + 
The Bombay High Court has in a number of cases shown an awareness of the 
felt necessities of the time. Judges can do a lot by stretching a point in favour 
of social legislation, but if a Judge adheres to the form and not to the substance 
enforcement of social legislation may be difficult. Sir George Jessel has obser- 
ved that there is this paramount public policy that we are not lightly to inter- 
fere with freedom of contract.12 Acceptance of this laissez faire philosophy 
may also hamper successful implemeritation of social legislation. . Of course, 
nobody suggests that Judges are legislators but there are ‘gaps in law’ (as 
called by a foreign jurist) which can be filled by the interpretative function. 
Social welfare should be also one of the directive forces of law. As observed 
by Cordozo 

“when they are called upon to say how far the existing rules are to be extended or 
restricted, they must let the welfare of the society fix the path, its direction and its 
distance,” ° f ~* 
(D) Popular: 

The last but not the least factor is the vigilant co-operation of the people. 
An educated and enlightened body of citizens is a great force in the enforce- 
ment of social legislation. But we always find a huge gap between law and 
public opinion. Law is sometimes far in advance of popular will. It -is true 
that two views are possible in this behalf viz. that no,social legisfation should 
be passed till the public opinion is ripe to welcome it. Or in the alternative 
public opinion being always conservative it is for the leaders of the Government 
to shape public opinion by legislative reforms by bold action. It is a vicious 
circle like the egg and the hen. But it is certain that law helps a good deal 
in moulding public opinion. Law by itself is not enough to bring about social 
equality. Education of the people is equally important. Kipling has said 
that the iron in the soul in the shape of a vice cannot be removed by the lead 


1l State df Madras v. V. G. Row, (1952) 12 Printing and Numeral Registering 
6.0.0. 253. Company v. Sampson, (1875) L.R. 19 Eq. 462. 
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of punishment. Tt is true however that for bringing about successful enforce- 
ment of social legislation both the coercive method of law and the pursugsive 
method. of education must go hand in hand. : 


After all we must bear in mind what Chief Justice Cħagla has observed: 


“In India, democracy and freedom are.empty words, if they do not eliminate poverty 
and ‘destitution, give food and shelter to our people and raise their standard of living.”™ 


. l GLEANINGS. 


e 
Inranr: Cusropy: Motusr’s Conpuor 


THE mother of two girls, then aged five and three years, left the matrimonial 
home, having some time previously admitted to the father that she had com- 
mitted adultery. The father, whose conduct had been blameless, took out a 
summons in the Chancery Division to make the children wards of court and to 
have their care and control awarded to him. Plowman, J., awarded their care 
and control to the mother, saying that nothing could be said against the mother 
aS a mother, and the care and affection that the children were getting both 
from their father and their aunt, who were looking after them, was no sub- 
stitute for the love and affection which they would get from their mother, and 
that it was his duty to put considerations of the conduct of the mother and 
father on one side and to look at the matter from the point of view of the 
children. The father appealed. Lord Denning, M.R.; [Harman & Rus- 
sell, L.JJ., agreeing] said that, whilst the welfare of the children was the 
first and paramount consideration, it was not the sole consideration. No doubt 
this mother was a good mother in the sense that she looked after the children 
well, giving them love and, so far as she could, security. “But to be a good 
mother involved not only looking after them, but bringing them up in the love 
and security of a home with both parents. In so far as she herself had by her 
conduct broken up that home, she was not a good mother. No stronger case for 
a father could be found than in the present case, and if the mother’ were to be 
entitled to the children it would follow that every guilty mother who was other- 
wise a good mother would always be entitled to them. It would be an exceed- 
ingly bad example if it were thought that that were so. He would allow the 
appeal.—S.J. 


Motion PICTURES As EVIDENCE 


Motion Pictures, when relevant’and properly authenticated, are admissible 
in evidence to help establish the scenes or events they depict. They are com- 
petent evidence, not subject to the objection that they are hearsay or that their 
admission violates the best evidence rule. Their admission is a matter within 
the discretion of the trial court. He may decide that they will confuse, rather 
than aid, the jury, or that they are prejudicial to an extent which outweighs 
their usefulness in proving an issue. -On the other hand, an improper exercise 
of this discretion to excfude such evidence may be ground for reversal. 


Motion pictures, like any other evidence, must be relevant to be admissible 
in evidence; they must tend to prove or disprove some issue in the case. - Where 
a film contains irrelevant and prejudicial matter, the trial Court is generally 
under no duty to separate the good from the bad, and in its discretion may 
exclude the entire film. . 


A motion picture is not admissible in evidence unless a witness identifies the 
persons, objects or places pictured and testifies that the film fairly and acen- 


13 An Ambassador Speaks, p.25. 
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rately depicts a scene or events that he personally observed. This- extrinsic evi- 
dence is the indispensable. authenticating element necessary ‘for ‘the admission 
of motion picture films.. In addition, it is customary to show ‘the circumstances 
of the taking, developing and projection of the films as part of the authentica- 
tion, In this connectidh; there may: be evidence ‘of the skill and experience of 
the :photographer ; the position, of the camera; the type, adjustment (i.e., lens 
settings, ʻete.) and functioning of the equipment used; the lighting and weather 
conditions in which the pictures were taken; the custody of the film; the man- 
ner. of. development and printing; and the- equipment used and conditions of 
its exhibition to the jury. 

The extent of-the authentication’ required in any given case varies with 
the'form and subjegt matter of the films to be shown, the purpose behind their 
introduction, and the willingness of the trial judge to exercise his discretion to 
admit such evidence. Detailed testimony of the matters outlined above is not 
always necessary, -but is often presented nevertheless in order to avoid quib- 
bling and to impress the jury with the importance and accuracy of the motion 
picture evidence. 


It has been said that the preliminary proof required for the authentication 
of motion pictures is similar to that required for still photographs. (As to the 
authentication of stills, see Photographs, Am Jur Proof of Facts; also 9 ALR 
2d 899.) On the other hand, it has been contended that the possibilities of dis- 
tortion, misrepresentation and prejudice are greater in the case of motion pic- 
tures, through control of camera speeds and “editing, and that therefore more 
detailed authentication should be required for the admission of motion pictures 
than for still photographs. 

Motion picture evidence may be put to a variety of uses in both civil and 
criminal caSes, Except in litigation where the motion picture itself is the sub- 
ject matter of the action (suits for infringement of copyright, libel and inva- 
sion of privacy, and prosecutions for obscenity, none of which are within the 
scope of this article), it must be remembered that the motion picture speaks 
as a witness. The picture describes, or redescribes, more fully and accurately, 
something that a witness could deseribe, or has already described, from the 
witness stand. 

The primary use of the motion picture is to describe an event as it actually 
eccurred,.or to show a scene as it- existed at the time of the events in contro- 
versy. No matter how well a witness recalls and describes a place or action 
that he has viewed, he may overlook some of the details. No matter what words 
he uses, they will not conjure up in the mind of the listener the precise picture 
that the witness wishes to paint. It is true that the camera does not record on 
film the same picture that the eye transmits to the brain, but it is also true that 
less distortion is likely to inhere in a photographic representation of a scene 
than in a verbal,one. In this respect the métion picture has advantages over the 
still photograph, for it may travel, like the eye, over the scene. It is not limited 
to the representation of 4 single instant in time. A motion picture camera may 
pan over the scene of an accident showing the positions and relationships of 
various objects and the nature of the, terrain; it may show the activities of 
persons, such as pickets involved in a-labor dispute; or it may picture the plain- 
tiff participating in activities which negate his claims of serious personal in- 
jury. In the criminal field, a sound motion picture of an accused confessing a 
crim? not only is a record of that confession as reliable as a signed writing, but 
also indicates the conditions under which it was made and the physical and 
mental state of the maker in a way more convincing than would be thé testimony 
of persons present during the confession. 

Motion pictures may also be used .to show a scene or action as it exists or 
occurs at a time different from the time at issue in the litigation. Thus, the ap- 
pearance of an intersection to an approaching vehicle; the manner in which 
machines operate and are customarily operated ; the field of vision available to 
a person in a moving locomotive cab; and a voluntary re-enactment of a crime 
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by the accused mey all be shown by motion picture evidence. Re- enactments, 
posed pictures and depictions made at a different time from the time in issue, 
when used as direct proof of conditions and occurrences, are viewed with esus- 
picion and received with caution. Not only must there be testimony that the 
film is än accurate representation of places or events actfially observed by a wit- 
ness. but there must also be proof that those places and events are the same 
or similar to the places and events in issue at the trial. If there are apy diffe- 
rences, they must be fully explained. However, such later views and reconstruc- 
tions are valuable in giving the jury a clearer idea of the places and occurrences 
in question and in testing the accuracy of eyewitnesses to the crueial events. 


On ‘a different footing are motion pictures taken of experiments conducted 
by an expert and explained by him. Experiments illustrate and prove, to a 
level of scientific certainty, a number of valuable facts, and make intelligible 
the testimony of expert witnesses. It is, therefore, often desirable for an expert 
witness to conduct an experiment for the benefit of the jury. However, the 
lawyer will recognize the impracticality and danger of conducting such ex- 
periments in the courtroom. It is diffieult to move and assemble the equipment 
often required, and disruptive to orderly procedure. Worse, mechanical or 
human failure, in the tension of a trial, held in a courtroom designed for other 
purposes, may cause án experiment to backfire—with disastrous results. It is 
more practical, and equally impressive, to show a motion picture of an experi- 
ment conducted elsewhere. The foundational requirements for motion pictures 
of experiments are the same as for films generally. The experiment must be 
relevant to the issues, helpful to the jury and not unduly prejudicial. The film 
must be a fair and accurate record of the experiment.as it was actually con- 
ducted by the expert. 


It has been said that motion picture evidence will have its greatest effect if 
shown to the jury at the end of the trial day. Testimony, no matter how im- 
portant, given after the showing of a film will not receive the full attention of 
the jury. Further, the jury will look forward to the variation in trial routine 
and their close attention will be assured. If cross-examination pertaining to the 
film is begun the next day, this will serve to re-enforce the impression made on 
the jury. 

The attorney should strive for a smooth presentation of the motion picture. 
To this end, the film may be first exhibited to the judge and opposing counsel 
to eliminate all objections that might interrupt the showing of the film to the 
jury. The opponent’s experts may also view the film at this time, giving them 
a basis for commenting on it, Even though it is decided, in the in-chambers 
showing, that the moving picture is admissible, the attorney should still go 
through the steps of authentication before the jury in order to provide an in- 
troduction to the film, to increase their attention, and to impress them with its 
scientific accuracy as a reproduction of the matters shown. An effective pre- 
sentation will be enhanced by close cooperation, based perhaps on a rehearsal, 
between the witness explaining the film, the projectionist and the attorney 
proposing its admission. 


‘When the film has been received in evidence, depending on loéal practice, 
the trial court may allow the jury to take it with them for further viewing 
during their deliberation§. Counsel should see that the projector and sereen also 
go into the jury room. This may create a problem—one trial judge is known to 
have required the screen and projector to be qualified and admitted as evidence 
—hbut the court should recognize that the projector and sereen are merely me- 
chanical aids for viewing the evidence just as are a juror’s eyeglasses. A projec- 
tionist will not be allowed to accompany the jury, but counsel can set the 
film on the projector and should be allowed to show a juror how to focus it and 
how to run and rewind the film.—C. and C. s 
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Tas ABC’s or TRAL . * 


Every lawyer knows the importance of properly conducting a trial. He must 
keep ,a complex grouping of activities and attitudes going at once. Unfortu- 
nately, the bright wisdom of retrospect, after the jury retires, often uncovers 
mistakes which could have been avoided. ` i 

An ingyperienced lawyer may. have an adequate knowledge of law, procedure 
and ae but the ABC’s ate what distinguish him from experienced 
counsel. - ; : 

Action. Counsel must strive to overcome inertia through his own con- 
trolled energy. It cannot be asswmed that the Judge, the jury and thg non- 
party witnesses are vitally interested in your case. They couldn’t care less. 
You must awake their attention through strong advocacy, at the same time 
maintaining a pleasing attitude. 

Bench. Remember that the Judge wants justice, but he wants it in con- 
formity with his view of the way it should be administered. Be sensitive to his 
thoughts, attitudes and requirements, and conform to them. 

Courtesy. Courtesy to adverse witnesses on cross-exanvination can be 
more cutting and cogent than contempt. Courtesy. is money in the bank for a 
business and success in court for a lawyer. Remember, too, that your job as a 
lawyer is to communicate; speak to be understood by those you are addressing. 

Desire. Many a case, otherwise well tried, is lost because no important 
reason is supplied why you should win it. An advocate must create a desire in 
the judge or jury to decide in his favor. 

Effort. Advocacy is salesmanship. One of the major tenets of .salesman- 
ship is enthusiasm. Not only must you clarify and simplify the facts, you must 
brand them to call to action by the sheer energy of your own enthusiastic effort. 

Fairness.eThe most effective trial counsel are those with an aura of inno- 
cent fairness. Your facial expressions are important in showing fairness. They 
are also important tactically. Don’t lose your case by your face. Take a lesson 
from Maverick; maintain an: unconcerned countenance when damaging or un- 
expected testimony comes in. And be sure to school your client in this art, Fle- 
xibility is also important. The very nature of trial demands it. 

Goodness. You can’t win unless good is on your side. This is a relative 
thing. If your facts are bad, perhaps the other side can be made to look worse, 
and thus you are, relatively, good. If you were bad when the facts happened, 
you are certainly good now. Or perhaps the other side has made the mistake 
of calling you bad names in its pleadings. If you’re not quite this bad you are 
good relative to what they say you are. 

Honor. The jury must be convinced of your complete candor and honesty. 
No more than an unfortunate grimace can make them suspect otherwise. And 
this type of evaluation concerns juries sometimes more than proven facts. You 
must be humble and humane. Being otherwise cannot possibly accomplish any- 
thing for your client. i 

Interest. With inteligence and imagination you can inspire the jury 
with ideals and thus ins#ilJ in them the inclination to interpret the issues in 
your favor. Ideals are important to people. 

Justice. This is one of the ideals -which may be utilized to move the jury. 
Objections which may seem technical to the jury are all right so long as you 
relate them to justice rather than the incisiveness of *your legal mind. 

Knowledge. Nothing will substitute for your knowledge of the facts and 
the law relating to your case, but you must display your knowledge in a kindly 
and humble way. You cannot assume that the judge knows all the law. Assime 
that he does not, and thoroughly communicate it to him. ; 

Language. The art of advocacy is the art of communication, and the 
tool is language. People reject things they don’t ‘understand. Everything 
necessary to be said in a trial can be stated either pedantically or clearly and 
simply. Don’t speak down to the jury, but speak to communicate ideas. Your 
pace of speaking should be governed by. the flow of ideas and your choice of 
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words should.aid ather than inhibit this flow. Resort to levity only when it 
will serve your purpose, to discredit the other side or to show that you | are 
human ‘and not a complete grump. . 

Manner. A pleasing manner will impress the jury,,the Judge and your 
client, whereas an unpleasing manner ean turn people against you. Paint an 
exalted and moral picture of mankind and relate your cause to this ideal. Be 
modest and methodical in your presentation. 

Naturalness. For the most part juries do not grasp the wicetias and 
nuances of legalistics but rely on their notions about people. Your personality 
is as much a part of the jury’s view of the case as the facts themselves. A natu- 
ral and relaxed approach will make it easier for a jury to rule in your favor. 

‘Organization. Good ,organization will free your mindefor the important 

things you must control. Be open and aboveboard at all times. Nothing will 
offend a jury quicker than an effort on your part to be cagey or secretive. Make 
objections only when they will serve a real purpose. Know your opponent. Size 
him up and govern your case according to his strengths and weaknesses. 
- Preparation. Like knowledge, nothing will substitute for preparation. 
But remember at all times that you are dealing with people. This means that 
vou cannot predict with certainty and prepare a rigid pattern for your presen. 
tation. Don’t fear to be philosophical without pretention. 

-Question.. Formulate your questions so that they will be legally unobjec- 
tionable, but make them clear to the witness and to the jury. Emphasize to the 
jury the distinction between quality and quantity of evidence. 

Right. Appeal to reason in showing the rightness of your position. Respect 
the rules; don’t fight them. Remember that reality is a subjective and not an 
objective thing. Reality is what each person thinks it is. You cannot take your 
view of reality regarding the facts and rely on it alone but must go a step fur- 
ther and decide what your strongest juror’s view of reality is and give your pitch 
from that standpoint. 

Truth. You use truth as one of the lofty moving idealg of your cause 
and give your interpretation of the facts the ring of truth itself. If opposing 
witnesses tamper with truth, even on minor matters, the crowning ideal of truth 
can be raised like a bludgeon and smashed against the whole body of their testi- 
mony. Think hard yourself but make the jury’s thinking as easy as you can 
without offending them. Juries like to think they are thinking very hard, but if 
things are too complicated they will reach a wrong result. 

Understanding. Present yourself as a kindly and understanding profes- 
sional man, not as a sharpy. Be unassuming and modest. Show the wncompromis- 
ang and unfair attitude of your opposition and the unreasonableness of their 
contentions. Show that your side is unselfish, asking only its just rights and no 
more,'and create an urgency that these rights be satisfied here and now. 

Victory. Enter trial with victory in mind, your firm goal being a favor- 

able verdict. People admire virtues, big or small. Your client’s virtues may be 
small, but if properly emphasized they may bring victory. 
- Words. You will find certain words in the Court’s instructions and in the 
testimony which, if interpreted your way, will necessarily win your case. In your 
final argument work on these words relentlessly. Take one word at a time as if it 
were a needle and thread and carefully weave it through the fabric of the case, 
drawing it taut here with a wise analogy, re-entering there with a worthy ideal, 
working it for all it is worth until your point is strong and clear. Caution the 
jury toconsider the whole case and the whole of the instructions so that your 
opponént ¢annot win on a narrow point which should not be controlling. 

X. X stands for the unknown quantity in trial, the mysterious unpredictabi- 
lity of.jury verdicts, the reason why you will seldom find an experienced law- 
yer laying a wager on the outcome of a case: 

Yes. Strong advocates with good cases want jurors with a yes ‘quality about 
them. They want open-minded, positive thinkers who can receive their ideas. 
And even if you are on the tough side of a strong case, the closed, fearful, 
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negative type person is dangerous and unpredictable. If you learn nothing else 
aboyt a prospective juror, learn the yes or no quality and govern yourself 
accordingly. 

Zeal. Be zealous: ai if. your personality fits it be zestful. But ‘above all 
be yourself, There is no particular personality type required for successful ‘trial 
practice” Learn from other lawyers, but never mimie.—C. and C 
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ws RESTORATIONS OF Meee on METAL 


Most METAL products are identified by their manufacturers by serial num- 
bers or other identifying symbols, These symbols provide a means, often the 
only means, of identifying a particular object and establishing ownership and 
possession. 

Persons possessing stolen ‘property, or property which has somehow been in- 
volved in the commission of a erime, frequently try to prevent identification by 
obliterating or altering serial numbers or other identifying marks. In many 
cases these markings can be restored. ` 

Whether restoration is possible depends on the manner in which the mark- 
ings were applied to the metal, and the manner and completeness of their obli- 
teration. Most commonly, such markings are stamped or rolled into the metal 
or, in the case of castings, are stamped or rolled into the case so that they ap- 
pear as raised figures on the metal. When markings of the latter type are obli- 
terated, they cannot be restored. `. 

“When a number is stamped into metal, the granular structure in the area 
beneath the number is deformed. When obliteration is accomplished by filing 
or grinding, usually only that amount of metal is removed that is necessary to 
render the marking unreadable. “The deformed granular structure beneath re- 
mains, and this may be sufficient for restoration. If, on the other hand, oblite- 
ration is accomplished by chiseling or ‘like defacement, this causes additional 
deformation of the granular structure which prevents restoration. 
` Four techniques are used to restore altered or’ obliterated markings: heat, 
F etching, electrolytic etching, and magneti¢ processing. ; 
z When the métal from which a marking has been removed by filing or grind- 
ing is heated, generally by use of an acetylene torch, until it is red-hot, the de- 
formed area beneath the marking will glow darker than the surrounding mate- 
rial, The marking can then be read, but only so long as the metal remains red- 
hot. A permanent record, however, can be made by infra-red photography. In 
addition to only temporarily restoring markings, this method has the additional 
draw-back that it alters the material. 

In the chemical etching process, the area to be treated is polished, a dam of 
paraffin is built up around the area, and acid is poured over it. The acid reacts 
faster with the deformed metal than. it does with the unstrained metal, thus 
_etching into the surface the obliterated marking. Electrolytic etching is a simi- 
lar process ‘using a direct current to speed up the etching action of the acid. 

In the magnetic process, markings +.are restored on iron or steel objects by 
magnetizing the object and then coVéfing it with fine iron filings. The discon- 
tinuity in the granular structure of the metal where the marking was stamped 
in causes some of the lines of magnetic force to be deflécted to the surface in the 
outline of the marking. The metal filings will adhere to this outline. 

- Ari area in which identification by means of seria] numbers has had frequent 
application is the recovery of stolen motor ‘vehicles. Here can be seen an out- 
standing example of co-operation among federal, state, local, and private law 
enforcement and investigative agencies. * 

Both Congress aud the state legislatures’ have enacted laws in this field which 
complement one another. Congress, -in exercise of ‘its constitutional power to 
“regulate commerce, ‘enacted the‘ National Automobile Theft (Dyer) Aet (18 
US. C. 88 2311—2313), which makes it a federal ’ offense’ to transport a stolen 
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motor vehicle*in interstate or foreign commerce, or to receive, conceal, store, 
barter, sell, or dispose of a-stolen motor. vehicle which is a part-of or consti- 
tutes inter-state or foreign commerce. The states have enacted legislation mak: 
ing it unlawful to possessor sell a vehicle on ‘which thè manufacturer’s serial 
number or engine number has been omitted, obliterated, or defaced. 
The National Automoble Theft Bureau, a private, non-profit organization sub- 
sidized by the major casualty insurance companies, maintains files on all motor 
vehicles reported stolen in the United States, and co-operates closely with fede- 
ral, state, and local law enforcement agencies in their recovery. e 
Marmnfacturers have also cooperated with law enforcement agen¢ies, and have 
facilitated recovery of stolen vehicles by the manner of maykink vehicles with 
serial and engine numbers. .A so-called ‘‘public’’ motor and serial number is 
marked in a conspicuous place on the vehicle. These same numbers are also 
marked.in an obscure place on the vehicle, the location of which is not dis- 
closed to the public, but only to law enforcement officers and the National Auto- 
mobile Theft Bureau. Many stolen vehicles on which the ‘‘public’’? numbers 
have been obliterated have been identified and recovered by means of these 
“‘seeret’’ numbers. : l 
In the earlier days of the automobile industry this system was quite effective, 
but as car thieves became aware of the existence of these ‘‘secret’’ numbers, 
they began to search for and to find. and obliterate them. Perhaps aiding in 
making public knowledge as to the location of these numbers, is a California 
decision that a special agent of the National Automobile Theft Bureau who testi- 
fies to the identity of a stolen vehicle made by comparison of the motor number 
shown on a registration certificate with the ‘‘secret’’ number marked on the 
car, cannot refuse to state, in response to a question on cross-examinetion,, where 
on the car the ‘‘secret’? number is located on the ground that this is a privi- 
leged communication, being one made to a public officer in official confidence. 
(See People v. King, 122 Cal. App. 50, 10 P2d 89.) As a result of the lọca- 
tion of these numbers becoming public knowledge, they are frequently found 
to be obliterated on stolen vehicles. When this occurs, the processes described 
herein are often used to aid in identification. 

. Elements of proof—The following are important facts and circumstances 
which tend to prove identity of a metal object or product by means of mark- 
ings that have been restored after obliteration: 

—Mark stamped or rolled into metal 

—Obliteration by filing or grinding 

——Restoration 

—by acid etching bath 

—by electrolytic etching 

—by magnetic. processing . 

—by heat treatment : se 

—comparison of restored marking with authenticated copy of original—C. 
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Sanjiva Row’s Code of Civil Procedure, Volume I. By B. MALIK, BAR-AT-LAW, 
Ex-Chief Justice of Allahabad High Court, and J. P. Sinenau, Advocate. 
ALLAHARAD: Law Book Company, Sardar Patel Marg. 1962. Third edition. 
Roy 8vo. Pages lxii + 946. Price Rs. 72 for four volumes. 


Tris is a voluminous commentary on the Civil Procedure Code. In this edi- 
tion thé eminent authors have departed from the plan of the original learned 
author and have instead of digesting cases adopted that of explaining the princi- 
ples. Decisions of the Privy Council in England, the Supreme Coutt of India 
and several High Courts have been carefully referred to. In the present edi- 
tion, effort has been made to deduce principles from a string of decisions. 


a 
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Wherever there is a conflict of views between different High Courts the learned 
authors have expressed their own views. To facilitate reference long topics have 
been broken up into several heads. All amendments by different States in India 
have been noted. This & a most magnificent commentary on the Civil Procedure 
Code and Courts and lawyers will find it of great assistance. 


Prem’s Bepalen to Municipal Law (1957-1962). By Daurat Ram PREM, 

Advocate, Supreme Court of India. New Duar: Arora Law House, Ajmeri 

. Gate Extension: 1962. Demi 8vo. Pages vi-+ 176. Price Rs. 28. 

` Tms work has been divided into six parts. Part I deals with Law of Munici- 
pal Elections, Part H with Law of Municipal Taxation, Part III with Law of 
Municipal Servant ° and Executive officers, Part IV with Law of Municipal 
Building, Part V with Law of Municipal and Government Contracts and Part 
VI with Law of Municipal and Company Meetings. The whole subject has been 
carefully treated by the learned author and the book is bound to be useful to 
the profession at large for purposes of reference. 


Aiyer’s Law and Practice of Arms and Explosives. Revised by S. Œ. CONSUL, 
B.A., LL.B., Advocate. ALLAHABAD: Law’ Book Company, Sardar Patel Marg. 
1962. Fourth edition. Roy 8vo. Pages xxxii + 506. Price Rs. 16. 

THE first edition of this book was published twelve years ago and it became 
popular with Courts and the profession. The new Arms Act of 1959, which has 
repealed the old Act of 1878, came into force from October 1, 1962. The new 
Arms Rules of 1962 repealing the old Arms Rules, 1951, also came into force on 
the same date. The commentaries have been carefully revised. The text of the 
new Arms Rules of 1962 has been given in the present edition. All analogous 
provisions of different Acts have been taken into account. The Bench and the 
Bar will find the present edition highly useful. 


The.Suppression of Immoral Traffic in Women and Girls Act, 1956. By B. R. 
Brorra, Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1962. 
Roy 8vo. Pages viii -+ 388. Price Rs. 14: 

Prostitution and the accompanying evil of the traffic in persons for the pur- 
poses of prostitution are incompatible with the dignity of human person. This 
Act was passed by Parliament and received the assent of the President of India 
on December 30, 1956. It aims at social reform of very great importance. The 
various provisions of the Act have been clearly and lucidly explainéd by the 
learned author. Statutory provisions of the English law have been taken into 
account and case law has been fully considered. The rules framed by various 
States pertaining to the Act have been given. The book is bound to be useful 
to the members of the Bench and the Bar. 


Law of Foreigners, Citizenship and Passport. By S. C. CONSUL, M.A., LLB., 
Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1962. Roy 
8vo. Pages xiv +- 312. Price Rs. 12.50. 

In India foreigners are not entitled to any guarantee of fundamental rights. 
The statutory provisions are therefore essential for regulating the presence of 
a foreigner. The object of this treatise’ is to present all the enactments, Rules, 
and Regulations pertaining to citizens and foreigners The provisions of all 
the enactments pertaining to the foreigners have been clearly explained. in 
simple language. Decisions of the Supreme Court and various High Coufts 
bearing on the Act have been referred to. All Rules and orders pertaining to 
the subject have been included. Courts and lawyers who have to refer to these 
enactments will find the book very helpful. 


Disciplinary Proceedings against Government Servants. By Dr. A. T. MARKOSE, 

. Research Director, Indian Law Institute, New Delhi. Bompay: N. M. Tripathi 

(P) Ltd., Princess Street. LONDON : Sweet & Maxwell Ltd. 1962. Demi 8vo. 
Pages xiii -+ 149. Price Rs. 12.50. 
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Tus study forms part of a larger work undertaken by the Institute on ‘‘ Civil 
Servants in India under the Law and the Constitution”. Such a work.will 
necessarily have to include an analysis of the Constitution, statutes and the rules 
regulating public services, the case-law and the study df the actual working of 
' the internal procedures in government departments within the legal frame work. 
This book vividly describes how civil servants are disciplined in Indi, A de- 
tailed enquiry is made to find out how disciplinary proceedings are actually 
conducted in the department and how each procedural rule gives its objective 
in practical application. This is a very careful study of the complex problem 
of distiplinary proceedings of civil servants. 


The Motor Transport Workers Act. By M. R. ACHAR and®°T. Venxanna, Ad- 
_ voeates. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1962. Roy 8vo. 

Pages x +238. Price Rs. 8.50. 

THE motor transport business has greatly expanded since the rr eer) 
of the Republic of India. This Act is a piece of social and beneficent legisla- 
tion aiming at ameliorating the lot of the motor transport workers. It has to 
be administered for the legitimate interests of the workers. The learned author 
has lucidly explained the provisions of the Act in simple language. The Rules 
framed by Rajasthan and Uttar Pradesh States have been given in the Appen- 
dices. Courts and lawyers who have to deal with the provisions of this Act 
will find this book very helpful. 


The Partition Act. By B. R. BEOTRA, B.A. (Hons.), LL.B., Advocate. ALLAHABAD: 
Law Book Company, Sardar Patel Marg. 1962. Demi 8vo. Pages xi 4147. 
Price Rs. 6. 

Partition is either voluntary or compulsory. Voluntary partitien is a divi- 
sion of the property by the act of the parties themselves. Compulsory partition 
is a partition by judicial proceedings at the instance of one or more of the co- 
tenants without regard to the wishes of’ the others. The Partition Act.was 
passed to give discretionary powers to Courts to direct a sale of property where 
partition could not be reasonably made, and a sale would be more beneficial to 
the parties. The provisions of the Partition Act have been clearly explained 
in this book which is bound to be useful to the. profession. 


Progress of Law. Edited by M. J. SETHNA, PHD., Barrister-at-Law. Bom- 
BAY: N. M. Tripathi (P) Ltd., Princess Street. 1962. Demi 8vo. Pages 92. 
Price Rs. 5. 

Tuts is a work of the Indian School of Synthetic Jurisprudence. This book 
shows through research, the direction in which law progresses or retrogrades. 
Each of thé articles in this volume traces the modern trend of law in its diverse 
aspects. In the progress of law, natural law must necessarily come in. It des- 
eribes the evolution of law which at one time was pervaded by custom and cloth- 
ed in' tradition which took steps in the direction of progress through the vital 
force of legislation. An eminent scholar has contributed an instructive and 
interesting paper on-the Punishment of Public Opinion. Several important 
decisions have been carefully scrutinised, and discussed. Students of jurispru- 
dence will find this work of much interest. 


Sastri’s Child. Marriage’ Restraint Act. By S. N. Josui, Civil Judge. ALLAHA- 
BAD: Law Book’ Company, Sardar Patel Marg. 1962. Third Edition. Demi 8vo. 
Pages xvili +55. Price Rs. 5. 

Tur Child Marriage Restraint Act is an important socio-legal Act. In this 
edition the commentary is completely revised and re-written. -All cases bearing 
on the Act have been referred to and freely criticised. The present edition 
states clearly the law on the subject with greater aid of Hindu texts. The pro- 
visions of the Act have been discussed with reference to all the legislative 
changes and judicial decisions. The legal profession will find this book very 
helpful in understanding the provisions of the Act 
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* PERSONALITY OF A FIRM. * 


Wa may define a person as any entity to which rights and duties may be 
attributed. Salmond correctty holds that ‘‘a person is any being whom the law 
regards as capable of rights and duties’’. As such persons may be classified 
under two heads—natural and legal. A natural person is a living human being. 
In, the modern times normally legal personality is granted to all human beings 
living within the territory of the State. In early systems of laws, all human 
beings did not necessarily possess legal personality. Slaves, who were no doubt 
human beings, were regarded as mere chattels to whom neither duties nor rights 
could be ascribed. They were regarded as destitute of legal personality. 


A legal person, on the other hand, is any subject matter to which the law at- 
tributes legal personality. Legal personality being an artificial creation of the 
law, may be conferred on entities other than individual human beings. Corpo- 
rations are the outstanding examples where law confers personality upon enti- 
ties other than human beings. They enjoy very many rights like that of natu- 
ral persons though not all the rights which are enjoyed by individuals. 


Various jurists have tried to justify the legal personality of the corpora- 
tions with the help of various theories. Some hold that corporations are treat- 
ed as legal persons by a fiction of law; others hold that it is because of a con- 
cession from the State that the corporations enjoy legal personality. Besides 
fiction ‘and concession theory, realistic theory holds that a corporation is a re- 
presentation of physical realities which the law recognizes rather than creates. 
Organic theory however holds that the corporations enjoy legal personality be- 
cause its organs are natural persons. Space does not permit to justify the correct- 
ness of various theories; but one thing is certain—-whichever view may be ae- 
cepted to be true, the corporations are treated as different legal persons in the 
eyes of law. 


The law in creating legal persons always personifies some real things. It 
never personifies abstract things. Salmond’ correctly observes that ‘‘the law 
in creating legal persons, always does so by personifying some real thing’’. 
But he does not stop at this stage and goes ahead saying that ‘‘... Although 
all legal personality involves personification, the converse is not true’’. It 
simply means that all the legal persons are personified but all personifications 
do not give birth to legal persons. Thus when we speak of a club to signify 
compendiously the members thereof, we personify as a single entity the group 
of individuals who are the members of the club. But such clubs are not recog- 
nised as a legal person. Similarly unincorporated associations too are not call- 


ed legal persons.? 


*By D. C. Srivastava, B.Sc., LL.M., 
Lecturer in Law, Lucknow University. 

1 Saloman v. Saloman & Oo., [1897] A.C. 
22 


2 But'in Taffvale Railway v. Amalgamated 
Society of Railway Servants, [1901] A.C. 426, 
the House of Lords held that a trade union, 
even in the absence of incorporation and re- 


gistration under the Trade Unions Act, could 
be sued in an action of tort for the wrongful 
acts of its officials. This decision was a cruel 
disappointment to the labouring class and 
raised a storm of protest. The Legislature had 
to intervene. and pass the Trade Disputes Act 
of 1906 restoring the immunity of trade unions 
from liability for the torts of their servants. 


To take andther*illustration a group of partners in a commercial undertaking 
may be referred to collectively as a firm. : If the firm is a legal person, it means 
that there is one entity recognised by law as capable of representing the group 
of partners, an entity which is wholly distinct from individual members of the 
groups in the case of corporations.’ In law, however, the “firm has no existence 
apart from the members constituting it. But businessmen still treat,the firm 
in the same manner as a lawyer treats a corporation. No doubt strictly speak- 
ing law never treats a firm as a distinct legal entity yet under certain situations 
some concession is allowed where the partners are; treated in the same manner 
as the members of a corporation. ` It'is, therefore, proposed to analyse the true 
position of a firm in the eyes of law. 


To start with let us know-what is-meant by a.firm.,:Under the English law? 
as well as under the Indian law? it is settled that persons ‘who have entered, into 
partnership with one ‘anothér’ are called individually partners and collectively 
a firm. It is, therefore, amply clear that à firm*is nothing but’a convenient 
mode of calling partners collectively and. if.this: is so it can “be said that a firm 
has no serparate existence from'the ‘partners, . and: “as such it should not: ‘have a 
seperate legal personality. - Ce cr 


a Merchants and ldwyeis have ‘different ‘dlotiohs ‘respecting the’ nature’ of à 
firi. Commercial men take it in“the same sénse as. lawyers take of corporations 
ie. as a body distinct, from the members coinposing- it: ‘Merchants habitually 
show a firm as a debtor to each partner for what He ‘brings’ into the common 
stock-and all’ partners are. shown as debtors. for all that is taken out of this 
stock. :_Hence in accounts the firm is either debtor or creditor of ‘partners. 
-Partners are never. indebted to each.other. in respect of partnership transaction 
-but are always debtors to or creditors of the firm.’ Again, by infroduction of 
-new:partners their rights and liabilities: are uilaffected ; so also by their retire- 
ment. Notwithstanding such changes the fiim ‘is considered as continuing the 
rights and liabilities of the- old and are regarded as conp in- Hone of or 
„against the new. firm as if no.change has, occurred. 


-tOn the other hand if we Took<to''the lawyer’s notion respecting the Jati 
and personality’ of a firm, we find again a divergence of opinion. Some legal 
‘systems treat the firm as ‘a distinct: legal entity in the -eyes of law. They try 
‘to equate a firm with a corporation. | 


~ In Scotland a firm is a legal’ person distinct fio om “tie partners of whom it is 
composed. S There the firm is, and has long” been, a ‘‘separate person’’, not only 
.can-it sue and be sued-in the “social. name’ ’ but it may sue and be sued by its 
own members, and firms having one or more ’ members in common may sue each 
„ather apart. from any statutory authority.® Similarly, lawyers of France, ‘Haly, 
„Germany; Belgium and Russia too, treat a firm as a distinct legal entity. 


But other legal systems do not recognise a firm as a distinct legal person., In 
England, before the. Judicature: Act, 1875, neither the common law courts nor 
the equity courts recognised, a firm: asa. ‚Separate person. It was pointed out 
. that as no one can owe money to himself,, no debt could exist: between any mem- 
“ber of a firm and the firm itself. The Courts of equity, however,-in winding up 
. treated the firm as. the debtor or creditor of its members but this was only for 

book keeping purpose and in order, toarrive at the net balance to be paid. to or 
by each of the partners on settlement of accounts. 


Even after the amalgamation of the two systems English law refused” and 
still refuses to confer legal. personality tọ. a firm. .In law a partner, may, he a 
debtor or creditor of his co-partner ae ‘he ‘cannot be either debtor or creditor 


if 


-3 Vides. 4 1) òf ‘the En lish - Partnership | ` Act} 1890. f 
Act, 1890. - mn = 6 Bell, Pmvate Law of Scotland 357. 


nr: Vide a: 4: -of thér Indian Parinorship Act, Re be Meyer. d Co. v. Faber (Wor, 2)» H923]; 2 
: 11932. ‘la “49 , at pe apo.. ETR bs ee 
5 Section 4(2): ot the English Partnership ` oaoa anp ame, awin i: a 
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‘of the firm ‘of which he himself is'a member.8 Siiiilarly, a partner cannot be 
employed by his firm; for & man-cannot be his own employer.2 No doubt, the 


partner is’ a principal a as wall as an agent’ but: he catinot bé called: as surety of 
the firm.'° . nee ai 


` In: India ‘also a Sra is-not- regardéd as a- separate legal entity. The Courts 
have talfen the view that although in ‘mercantile sage a firm i is deèmied to havé 
an „existence distinct. fromthe members composing’ it; the ‘strict legal view is 
that.it is,neither a: ‘legal entity nor is it a person."! ‘It is true that for the sake 
pf convenience the firm name may be and is used ‘for: the purposes of bringing 
and defending suits or proceedings, but that alone cannot be a justification to 
call a firm a legal person.'®- But if we, accept this extreme position very many 
hardships arise as such., In. ‘legal. proceedings the firm could neither sue nor bé 
sued otherwise than in the name of thepartners. Similarly, no. action can be 
‘brought by, a. partner agaiyst the firm and vice versa for it is absurd to sue 
himself in the firm. . Again, if there arè common partners in different firms, 
one firm cannot bring, an action against. another. 


Besides this there are other consequences too which are the result of non- 
recognition of the firm as a separate. entity. Thus, if there is-a change in. the 
name of the firm, the legacy to a firm becomes payable; only to the original mem- 
bers and not to the successors, 13 Likewise, suthonty. to give advances toa firm 
“will not extend to a new firm.'4 . : 


It is because of these and similar aier difficulties that a firm has, in certain 
Situations, been treated’as a separate entity. We shall, therefore, concentrate on 
those situations where a limited personality has nea conferred on a firm. _ They 
are as ‘follows? f . 


‘1. Suits ‘by and against a firm:—-An action Berwen a partner and ‘a firm 
or between two firms having a conimon member ‘was impossible at Common law 
and until 1890 it remained open to doubt whether ‘such actions were possible 
sineé the Judicature Act. If any ‘suit was to be brought all the partners had 
‘to. be named im their: proper names as plaintiff and defendant as the case may 
‘be. ` But by order’ 48, rr. 2 and 5 of ‘the Rules of the Supreme Court a change 
‘has been made-as a! ‘result of which : persons carrying on business within the 
-Jurisdiction may sue or be sued’ ih the firm name.’® But this rule does not 
‘enable a. partner to be in substance both plaintiff and defendant.16 Similarly, 
‘judgments may also: be given“ against the firm and ïn that case: execution may 
“issue against the property of the partnership or against individual partners. 17 


In India also after the registration of a firm; ithe ‘firm is allowed to sué or 
‘be sued ‘in the’ firm name. Order XXX, Civil- Procedure Code, also allows such 
-suits to be brought by ‘or ‘against ‘a firm.18: On registration it is not only the 
‘outsiders who can sue ‘the firm, but à partnér ‘can also sue the firm or any .other 
-firm'can sue it?’ This view’has' been accepted: by the Privy Council in Bhag- 
— v. Alembic Chemical Works'?:and:by the Supreme Court.in Dulichand 


8 ‘Napier v.” * Wiltiäms, [1911] -1 Ch. 361; Nath Pyarilal & Co., (1927) 55 Cal. 551. See 


„Ellis vi Kerr, [1910] 1 Ch'529; Richardson, v. 
“Lhe Bank of England, (1838) 4 M. & Or. 165, 
, at pp..171-72. 
~ 9 Ellis v. Joseph itis & Oo», [1905] 1 K.B.. 
& ‘324, 
10 - Piddotkerv. Burt, [1894]: Ch. 343: 
- 11 -Seoda yal Khemka v. Joharmull Mannull, ; 
(1923) 50-Cai. 649, In the matter ot Jat Dayal 
' Madan Gopal, (1932) 5L All. '846; Brojo Lal’ 


“Saha Banikya'v.Budha Nath Pyarilal de*Co., °° 


(1927) 55 Cal. 551; Brij. Kishore Ram Sarup v. 
t Sheo Charan Lal, [19387 All. 100; at pp. 107;8; 
Bhaqwanji v. Alembic, Chemieal Works, [1948] 
‘ ALR. P.C. 200!" > 
12. Lukmidas Khimji v. Puratan Hin, 
- Oddhawji Wallji and Goculdas Jewanu, (8 
ê Bom. 700. Brojo Lal Saha Banikyd vi Budha 


a 


also Western National Bank of City of New York 
v. Perez Triana & Co, [1891] 1 Q.B. 304, at 314; 
Sadler v, Whiteman, [1910] 1 K.B. 868 at 889; 
Hienmann & 'Cosv. "Hale & O0., 11891] 2 Q.B. 
‘83. > 


+ 18 Greville’ v. Greville (No. 1), (1859) 27 
Beav. 594... 

-14 Smith v. Patrick, [1901] A.C, 282; In 
te Tucker: Pucker v. Tucker, [1894] 1 Ch. 724. 

16 . Meyer d. Co. V. ee eis 12), [1923].2 
Ch. 421; 93 LJ. Ch. 17C . 

16 Ibid, A eet 
oe 19 Davis v Byasa ¢ Oo., t1903) I K.B. 
854; a ‘ - 

18 Vide. OXXX, r9, Civil Procedure Code. 
©7919? [T9487 AR. B.C. 1007 8.0. 50. Bom. 

L.R. 499, P.O. ` -l 


‘ 


196 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


v. I-T. Commir.29 In the latter case S. R. Das C.J. has observed that the law 
of procedure has gone to the length of allowing a firm to sue or be sued by ano- 
ther firm having a common partner or even to sue or be sued by one or more 
of its partners as if the firm is an entity distinct from its partners. 


It is, therefore, clear that it is one instance where the firm is treated as a dis- 
tinct entity apart from the persons composing it. 


e 

2. Settlement of accounts :—In case of the dissolution of a firm the debts of 
the individual partners and that of the firm are differently treated. In taking 
partnership accounts and in administering partnership assets, the Iaw has to 
some extent adopted mercantile view and the liabilities of the firm are regarded 
as the liabilities of the partners only in case they cannot be met and discharged 
by the firm out of its assets. The creditors of the firm are in the first place 
paid out of the partnership assets and if there is any surplus then the share 
of each partner in such surplus is applied in payment of his separate debts if 
any or paid to him. Conversely separate property of a partner is applied first 
in the payment of his separate debts and the surplus, if any, is utilized in meet- 
ing the debts of the firm.?1 


3. Regarding incoming and outgoing partners :—It is true that under the 
law of partnership a firm has no legal existence apart from its partners but it 
is equally true that under that law there is no dissolution of the firm by the 
mere incoming or outgoing partners. A partner can retire with the consent of 
the other partners and a person can be introduced in the partnership by the con- 
sent of the other partners. The reconstituted firm can carry on its business in 
the same firm name till dissolution. The law with respect of retiring partners 
is to a certain extent a compromise between the strict doctrine of English Com- 
mon law which refuses to see anything in the firm but a collective name for indi- 
viduals carrying on business in partnership and the mercantile usage which re- 
cognises a firm as a distinct person or quasi corporation.2? 


4. Right to Indemnity and Contribution:—A firm generally indemnifies a 
partner in respect of payments made and liabilities incurred in the ordinary 
and proper conduct of the business and in doing such acts in an emergency for 
the purposes of protecting the firm from loss, as would be done by a person 
of ordinary prudence in his own case under similar circumstances.22 Simi- 
larly, a partner is to indemnify the firm for any loss caused to it by his wilful 
neglect in the conduct of the business.24 These provisions again show that the 
firm is treated as a separate entity for one cannot claim indemnity from himself 
nor can one indemnify himself. 


5. Under the Income-tax Act :—Under the provisions of the Income-tax Act 
a firm can be charged as a distinct assessable entity as distinct from its part- 
ners: under the said Act the firm can be charged as well as the partners. The ' 
-partners can be assessed individually.25 This further shows that a limited per- 
sonality has. been conferred upon the firm. 


It is clear from the foregoing discussions that the English as well as the 
Indian law have for some specific purposes, some of which are referred to above, 
relaxed their rigid notions and extended a limited personality to a firm. Never- 
theless, the general congept of partnership, firmly established in both systems 
of law still, is that a firm is not an entity, or person in law, but is merely a 
collective name of those individuals who constitute the firm. In other words, 
a firm name is merely an expression only, a compendious mode of designating 
the persons who have agreed to carry on business in partnership. It is in this 
view of the matter that a firm is not entitled as such to enter into partnership 


20 [1956] A.I.R. S.C. 354. 23 Vide s. 13(c) of the Indian Partnership 

21 Vide s. 48, Indian Partnership Act; also Act. 5 
Dulichand v. I. T. Commr, [1956] A.I.R. 8.C. A 24 Vide s. 13(f) of the Indian Partnership 
354. ` ct. 

22 I.-T. Commr. v. A. W. Figgis & Co., 25 I-T. Commr. v. A. W. Figgis œ Co., 
[1958] A.I.R. S.C. 455. [1953] A.I.R. S.C. 455. 
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with another firm or individual. Nevertheless in cases of* contracts between 
a firm and other persons, the Indian Courts have expressed the view that the 
firm is nothing but an association of individuals and that when such an asso- 
ciation under a firm name enters into partnership with another individual it 
is not the aggregate that combines with the individual but the individual com- 
posing that aggregate.*° The same principle can be applied when a firm enters 
into partnership with another firm. Here partners composing one firm join 
with partners composing another firm as individuals and thereafter all of them 
carry on business in some collective name.2? 


It is trut that the majority opinion is in favour of treating a firm as a non- 
legal entity; but in view of the above noted situations where the law of partner- 
ship confers a limited personality on a firm, it becomes difficult to stick to this 
strict view as well. -In presence of these relaxations, it is suggested that it is 
better to call a firm as a quasi-persona. These relaxations are to be found in 
ease of legal persons as welleand as such there is no harm in calling a firm as a 
quasi-persona. 


GLEANINGS. 


THE LAWYER 


Or thé three learned professions, says Ruskin, it pertains to the minister to 
teach, to the physician to heal, and to the lawyer to give peace and order to 
society. 


The lawyer has performed this function as the family has developed into the 
tribe and the tribe into the Nation. 


If civilization is to live, he must perform it as nations merge into the world 
community. 


His duty is to develop legal institutions which will give form and content to 
the rules which arise out of international relationships and provide for their 
enforcement in such a way as to preserve the peace and order of the inter- 
national society which has come into being. 


The time is ripe for the effort.—C. and C. 


Frou Tort TO TORTILLA 


In law schools and courthouses throughout the English speaking world one 
of the most frequently heard words is the word ‘‘tort’’. It has been glibly 
explained as the field of law dealing with private wrongs, other than those 
growing out of the Law of Contracts, for which actions for damages are usually 
brought. This negative explanation is far from satisfactory; moreover, it does 
not even give a hint of the richness and romance of the related words of our 
language and other languages. Í 


Many centuries ago the word ‘‘tort’’ was in common use in the English lan- 
guage. However, it faded out of lay use and remainedeonly in the Law. In the 
sixteenth century Spenser in The Faerie Queene used it several times and also 
we find there the adjective ‘‘tortious’’—he spoke of the lion consorting with 
the lamb and said that neither feared ‘‘fraud or tort’. And he spoke of work- 
ing a ‘‘heinous tort” on a simple maid. The word is still quite acceptable in 
French and German. The French expression ‘‘avoir tort’? means ‘“‘to be 
wrong’? and in German we see such phrases as ‘‘einem zum Tort”, meaning 
tto spite a person.” 

26 Kader Bua Omer Hyat v. Bukt Behari 27 ~Ganeshilal v. Gambhirmal, (1034) 62 


(1982) 36 Cal. W.N. 489; Brij Kishore Ram Cal. 510; East Asiatic Co. v. Rugnath, [1953] 
Sarup v. Sheo Charan Lall, [1938] All. 100. A.LR. Sau. 122, 
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The basic Iratin root of the word is “‘torqueo, torquere,’’ (to-twist), and 
starting with, this little piece of knowledge, a fascinating world: opens up. to 
view. The obvious first thought, ‘and indeed it is an accurate ‘one, is that.one 
who commits a tort is acting in some kind of twisted way. As the Lawbooks 
say, he is not acting as ae reasonable -prudent man.’’® Related. words which 
occur immediately are ‘‘retort’’, ‘extort’, ‘‘eontort’’, mid EE ‘Other 
words take more thought., ; x 


‘ “Torque” of course has the same Latin root and is defined as ‘‘the “twisting 
or rotary force in a piece of mechanism”? One automobile advertisement 
speaks, of a car with “torque flite” and another one advertises ‘‘the torsion aire 
ride,” torsion meaning ‘‘the act of twisting’. Early in; the history of thé 
language the word ‘‘torque’’ referred to something quite elifferent—a collar, 
necklace, or bracelet made of twisted metal. Caesar speaks of his soldiers 
wrenching’ a ‘‘torque’’ from a Gallic soldier. 


. The word “torch”? is another one which requires a Tittle research in EN 
fo find its relationship. A torch was originally a sort of candle made of ‘twist 
ed tow dipped in pitch.” Thus again we see the thought of “twisting,” 
“Torture”? and its related English words are obvious. ‘‘Torment’’ is also 
closely akin. Originally in Latin ‘‘tormentum’’,,coming also from ‘‘torqueo’’, 
was an engine of war which hurled ammunition by means of torsion. The word 
“thwart” as well as the word ‘‘twirl’’ also come to us from the same common 
ancestor after centuries of wandering from Latin through Teutonic and noan: 
dinavian, languages. . 


- “Tortoise”? eritered. the “Bnglish’ language - vith’ this spelling in “1569. Ori- 
ginally spelled “in various ways—tortuca, tortuge, tortose, ete—it is derived 
from the Latin word ‘‘tortus’’ (twisted) and seems to refer to the crooked feet 
of the South European species of the animal. Thus the pun in Alice in Won. 
derland—‘‘We called him Tortoise because he taught us’’—turns out to bé 
not only‘ one of the worse in our language but also completely itiaccurate. Tur- 
tle also is closely akin and seems to have been a corruption by English saflors 
of the French word for tortoise,’ : 

In the ‘culinary . field we see another facet of the search. The word “tart”? 
and its variations such as ‘“‘torte’’ and ‘‘tortilla’’ are also collateral relatives. 
The original tarts were cakes or pastries mmade‘of twisted pieces of dough. In 
Latin a “torta panis’’ was a round loaf. of bread. In Italian ‘‘far la torta” 
is slang for ‘‘pull strings” or ‘‘do’ some wire-pulling’’ (here also the thought 
of twisting). ‘‘Tortilla’’ is the Mexican round cake made of maize flour. 

There is another kind of ‘‘tart’’—a lady of dubious virtue. This word was 
used in England by the ladies themselves’ to describe their occupation. It ori- 
‘ginally was a term used endearingly with no implication of irregular behaviour. 
Alas, there is no evidencé that thig kind of “tart”? has any etymological kini- 
‘ship to the ‘words ‘here-diseussed: -Nor is there ' any evidence at hand to con- 
‘néet the luscious dessert—‘‘tortoni’’—with our family of -words. One can 
‘only speculate that ‘perhaps tortoni is an illegitimate offspring of the Italian 
ftarta Y or the German ‘‘torte’’ which have substantially the same meaning as 
our English tart (the respectable species). 


- The subject ‘is: as: fascinating as it is endless. The study of various sources 
Teads one to widening ‘civcles of investigation—some blind alleys ‘but more ‘often 
‘exciting vistas of the. historyi of the language which challenge thé imagination. 


‘The word ‘used: ae the: ee is euy one with which’ to conjure. | ‘ 
ee and i pres x: Í 
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A SMART ‘lawyer is one who can take a law meant to be a stone -wali,. find a 
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sol U i Look Lawyer’s Hionesr REWARD 5 ce 9 S 
“‘Tae highest reward that can come to a lawyer is the esteem of his pro- 

fesstonal brethren.. That esteem is,‘won ‘in unique conditions and proceeds 

from an impartial judgment of proféssional ‘rivals. It cannot be purchased. 

Tt cannot be artificially created.’ It ‘cannot’ be gained by' artifice or contrivance 

to attragt public attention. It'is‘not méasured by pécuniary gains. It is an 

esteem which is born’ in sharp contest ‘and thrives despite conflicting interests, 

Tt is an estéém commanded ‘solely by integrity of character and by brains and 

skill-in the Honorable, pérformance of professional duty. No subservient ‘yes 

men’ can win it. No mere manipulator or negotiator can secure it. It is essen- 
tially a‘ tribute'to a rugged independence’ of thought and intellectual Honesty 
which shines fortheamid the clouds of controversy, It is a tribute to excep- 
tional power controlled by conscience.and a ‘sense of publié duty—to a knightly 
bearing ‘and valor in the hottest .of ‘éncounters. /Ih:'a:-world of imperfect 
humans, the faults of human -clay are always manifest: The special tempta- 
tions and tests ‘of lawyers are obvious’ enough.’ But, considering trial and 
ertor, success and defeat, the bar slowly makes‘ its.estimate and the memory 
of the careers which it‘approved are at once its most precious -heritage and an 
important safeguard.of the interest’ of society, so largely in the keeping of the 

profession of the law in its manifold services.’’—C.:-and C. 

EN ae Cole ed Sere area . 

oh Positive. Negative’ ' E 

“In Blackburn y. State,.81 Ariz 427,254 p: 467, the trial Court admitted evi- 

dence’ that á witness’ could find no Hair 'oh' a blood spot. The defendant ap- 

pealed, claiming that this evidence’ was. wholly ‘‘negatiye”? and that its admis- 
sion was error. In dj§posing. of this contention, the court said: ‘“‘...positivè 
testimony is entitled: to more weight’than'‘hegative testimony, but by. the latter 
term is meant negative testimony ii its true sense and not-positive evidence of 
a Negative, because testimony iù- support of -a negative may be as positive as 


that in ‘support of ‘an’ affirmative.’’—C! and Cs": 
Ba ve ot Bey gt oe : Š A 
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TEE LAWYER AND THE Docror—FRienD or Fon? 

- ALL too often there:appears-to be a chasm separating the historie and honor- 
able professions of the law and medicine. - It is my belief that these instances 
are becoming less dramatic and. more’ infrequent—but there is much room for 
dmprovement. As is true in most cases, ignorance of purpose and misunder- 
standing ‘may well. be: the greatest stumbling -block to harmony and true co- 
operation between the two professions.’ -The-fault:certainly is not one-sided. 
‘ More and more there is, and must be;,'a mutual realizatión that there is need 
for much interdependence between the two. We, in the law, are ‘acutely aware 
of the vast amount of litigation in which our.clients must depend upon the help 
‘of the medical profession in seeking a just termination of a litigated claim. 
; Thig is, true in numerous, types of problems, not only in tort litigation, but in 
-the proper presentation of facts by the state as well. as the defendant in a cri- 
„minal trial, in the, inquiry into the state of mind of the testator, the proper 
-econfinement, or treatment’ of the mentally ill, to mention a few. we 
.« There may be ‘some fundamental ‘underlying differences, - which, at first 
glance, might seem to-justify an arms-length attitude between the two profes- 
-Sions., “We must freely-admit that the:lawyer ois. dn advocate.: The doctor's 
“prime interest:is to heal. “But there is an-area of interdependence. Hach is 
seeking the truth. The lawyer wants his client to receive justice—be it money, 
freedom, or health. The.doctor. wants his patient to. receive. justice—by being 
‘made well physically and mentally. In the. field of preventive medicine, the 
aim may -be more nearly identical with. that of: preventive law; that is, to avoid 
“the trouble, whether it be illness or, litigation. Only. by each recognizing and 
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appreciating the responsibility of the other, and the need for interdependence, 
can the ultinlate goal be reached. 

It cannot be denied that there have been charlatans in both fields of endeavor. 
We cannot censure the doctor who has beeri promised reasonable compensa- 
tion for cancelling office appointments and utilizing that much-needed time to 
testify on behalf of a litigant, and then finds the attorney who promised him 
a fee suddenly fails to recall any such commitment. Perhaps the practitioner 
spent hours patching up the patient without funds, trusting him to pay up 
when the verdict was finally rendered, only to find the case long since settled 
and the patient gone! And we must not overlook the doctor who thinks that 
the lawyer who filed that malpractice suit against him was a psuedo-blackmail 
artist. ‘ 


On the other side is the doctor, who may or may not be,the most eminent in 
his specialty, who says: ‘‘I never go to court., I won’t be subjected to any 
forum where my- word may be doubted.’’ Or the,doctor who refuses to help 
his patient, and’ whether purely for mercenary reasons or otherwise, demands 
an expert fee of $250 or $500 deposited with his office manager two weeks be- 
fore trial, and at least three days’ notice of:the hour and minute that he will 
be called. And we lawyers know that some doctors—as well as some lawyers, 
as well as some clients—are not thoroughly honest. 


Perhaps the lawyer may have had a little more experience with human nature; 
people, at least when confronted with litigation, withhold the truth, even from 
the doctor and the lawyer. Hence, in the law, we see the need for the right 
to test the witness, be he a layman or a professional man, by cross-examination. 
The medical man, "fundamentally, i in the treatment of the patient relies on the 
history given. We do not. Too often we have been startled by the thunder- 
bolt unleashed by our adversary! We therefore, spend time ard effort in 
making as sure as we can that our information is reliable. 


If the doctor will realize that the, lawyer is an advocate, but is seeking | the 
truth, he will not resent cross-examination. As a witness "the medical mah is 
not, and should not be, an advocate. If his testimony states the facts, if his 
opinion is sound, he has nothing to fear. And if the examining lawyer fails 
to comport himself within reason and dignity, with fairness to the witness, the 
lawyer and his own client will be the ones to suffer. 


I am convinced there has been much progress toward co-operation, and the 
creation of mutual respect among the two professions. More can be done. It 
is not only the duty of the doctor to heal. It is likewise his duty to fairly tell 
the facts of his patient’s injuries, and to assist the attorney in clarifying the 
medical picture to the end that the presentation to the court will be factual 
and accurate. Thus, the time spent with counsel will eliminate possible con- 
fusion in presenting "the medical evidence, and the chance of embarrassment to 
the doctor on cross-examination.. 


The lawyer has his own responsibility as well. By proper consultation in 
advance with the doctor, he will fully understand the medical problem. He 
can expedite the examination, he can avoid exaggeration, he will not give his: 
opponent an opening through which to attack his expert. The doctor is en- 
titled to reasonable compensation, and it is the lawyer’s responsibility to ob- 
tain it for him. The doctor must not overcharge. The lawyer should not 
depose a doctor, even on the opposite side (unless he is a party), without ar- 
ranging for fair remuneration. Although the law may permit it, I think it 
unjust to take the deposition of the doctor treating my opponent’s client, with- 
out seeking to arrange it at the most convenient time, with an understanding 
that the doctor be paid a reasonable fee. 


Lastly, the law owes it to medicine that before a malpractice action is filed, 
it be thoroughly studied, and the plaintiff’s attorney should be surg he under- 
-stands the medical problem and its implications, and that the case ,has merit. 
That being so, it is his duty to go forward. 
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If we remember that each profession requires that we cohduot ourselves as 
gentlemen in the truest sense, then no doctor dare say of us— 

“Af truth was all that was sought, there would be no need for lawyers at 
all. The opposing lawyer is in court for the sole purpose of making money. 
The lawyer‘s business 1s cunning.” Nor will we say with derision— 

‘When doctors differ, who decides amid the milliard-headed throng?” 


° C. and C 


PEDIGREE P 


THE term prajete relates to descent and relationship. It embraces 
proof of such fundamental matters as age, birth, marriage, divorce, issue or 
want of issue, legitimacy, parentage, name, and death, where relevant to des- 
cent or relationship. Obviously, the most reliable method of proving such mat- 
ters is by testimony of living witnesses speaking from personal knowledge, and 
by official records of relevant facts (See Am Jur Proof of Facts: Age; Com- 
mon Law Marriage; Death; Marriage). But such evidence may be unavailable, 
especially where it is sought to prove a relationship dating back many years. 
Sometimes the only proof that can be produced consists of hearsay evidence. 
To meet such a contingency, the courts have evolved an exception to the hear- 
say rule—namely, that subject to cértain limitations, hearsay evidence of family 
tradition and of declarations of deceased members of a family is admissible to 
prove pedigree and relationship, and facts incident thereto. This exception 
is based on the assumption that the matters so admitted come from persons with 
competent knowledge and that they speak the truth. 

Declaratigns of deceased persons—In order to make declarations as to pedi- 
gree admissible under the hearsay exception, the declarant must be shown to 
be dead (or otherwise unavailable, in some jurisdictions). A further require- 
ment is that the declarations must appear to have been made ante litem motam 
(before suit or controversy), and under such circumstances that the person 
making them could have had no motive to misrepresent the facts. 

In many jurisdictions, it must appear, in order for the declaration to be ad- 
missible, that it was made by a person related by blood or affinity to the family 
in question. In other jurisdictions, it is sufficient if it is shown that the de- 
clarant was so closely associated with the family in question that it can be as- 
sumed he would know the facts (it is to be noted that there is no such require- 
ment as to the witness testifying to the declaration). Where the declarant must 
be shown to have been a relative, the relationship must ordinarily be established 
by competent evidence independent of the declaration itselfi—though only slight 
proof of relationship is required. . 

Declarations concerning pedigree need not ordinarily be shown to have been 
made on the knowledge of the declarant. Thus, evidence is admissible that a 
deceased member of the family said that he heard from other members of his 
family the facts of family history he stated. Nor will the fact that the de- 
clarant did not mention the source of his information render the declaration in- 
admissible. With regard to declarations as to legitimacy and paternity, how- 
ever, where personal knowledge was lacking and the declaration did not reflect 
information that might be termed general repute in the family, the declaration 
was held inadmissible in some cases. The Uniform Rules of Evidence provide, 
with respect to a declarant’s statement as to the family history of another per- 
son, that, the statement, to be admissible, must have been made on information 
received from the other or from a person ‘related by blood or marriage to the 
other, or on repute in the other’s family [Rule 63 subd (24)]. 

No particular form of statement is required to render a declaration as to 
pedigree admissible. It may be oral or it may be written, such as a letter, a 
statement or a recital in a book, paper, will or deed, an entry in a family Bible 
or other family record, or an inscription on a family memorial or keepsake. of 
course, it is essential to the admissibility of such a writing that its identity and 
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authenticity We-firkt: established “(SeetAm Jus Proof: of Facts: “Age; Common 
Law Marriage; Death; Marriage). Itis manifestly: desirable to fortify- -eyi 
dence of oral declarations Thlatiig, w "pedigree or relationship: with sneh, docu- 
mentary evidence. ' -e 

Reputation. —Evidence of general, réputatipi: ‘within ‘the family is admissible 
to prove pedigr ee-and’ facts incidental: thereto, such ‘as’ birth, marriage, “death, 
failnre ‘of issue, legitimacy or illegitimacy, ete. Of course, the witness testify- 
ing to such reputation must, in- aceordance--with the general rule in regard to 
reputation evidence, be shown to be familiar with the family and the reputa- 
tion in the family—one may manifestly testify to matters of general repute and 
tradition in-his own family. „It is to be noted that some cases have required 
that general reputation within ‘the family must be shown to, Pave emanated'from 
‘declarations of. deceased’ members of the. family made ante ‘litem: motam, though 
the particular deceased ' relatives originally, making the declarations cannot ‘he 
identified. pelea | 
‘There’ is'a lack of accord i in o -decisions ‘as to whether goaa reputation 
in the community, . neighbourhood, or among friends‘ and acquaintances;tas to 
pedigree is, admissible. Thus, there is,a conflict: of ‘authority as to, the admis- 
sibility of such evidence to prove,'a person/s legitimacy or: illegitimacy, or to 
‘prove, pedigree and facts ‘incidental thereto, such. as birth, marraige, , death’ 
admissible as evidence, of: age,, ‘birth, race, or race- -ancestry,; and .on--the:, ques- 
tion whether a child, was: ‘born. alive. , General reputation’ of, marriage, ‘unlike 
that of matters of pedigree generally, may proceed from persons:who are not 
members of. the family—the reason, for the- distinction. is the: Babe interen that 
ig taken in the question of - existence - of. the marital relation.. ia 
i” Elements of ‘Proof —The following. are important evidentiary mgtters: which 
either, alone; or in combination, may; prove. pedigree aud relationship, and. facts 
incidental thereto, such - as;fage, birth, marriage, divorce. . death, legitimacy, 


paternity, ete. : os es Bae Me ae i roth t ook “uh es. $B we wt 
t. --Official and busineas- yesurde: te Fete? ag Bee a eg ra Arak oT ud) 
—official records of vital statistics Tp EEE ieia riyri a Ae 
ls e-courtirecords, vleo ou oua r p a MPa $ 5 S - Oe eS 
» church - records. . Ba : Pi at EO 


n statements made:in. school or hospital neds: ‘cerisus enor and the like 
- —Testimony ds to facts of family, history, from: personal knowledge of witness 
, —Testimony of member of family- as to’ Bee iof; family. wetory constituting 


- family -tradition . Hapiehat COUP bee Sta Obs 
i peas of declanenons a8! to own: pedigree ‘byt deceased: or t vunavajlablė 
' declarant: i> o5, : aks Ny n sets 29S E EEE, ip ns 
—making of decatan: ante litem motanr: E Oe Be iy voen? 
. —-Evidence. of declarations, as to podigreesot, another sby deceased on: ‘ui 
available declarant:' 7 PEA S ' oa 
» -—declarant’s ‘relationship to. family involved. or: intimate agqaaintance 
= wth «1 with family, where regarded as suffieient).' be oe at ey ea 
making of, declaration on;own knowledge, on” ‘information Furnished. a 
„£ other-or by: members of: other’ s family, ox; on: reputation in diana 
: > making of:-declaration: ante «litem;,motam - fhe: 
Family records and inseriptions (See Am Jur Proof of acts P es Death; 
ee Marriage) ;": Tra aitse r 


~ + —Conduct: of deceased parét. sending to Powe. Laney: of; children; 

po —living together; .with,,children, asi:husband,,) wife; and ‘their. children 4 

. attending- with childrem places.of worship or public, amusement,-+- -~ 
—treatment ‘and educatiomjof£ (¢hildren consistent’ with. legitimacy... wena 

tı —-Conduct’ of, deceased: relatives: tending to,show: degitimacy “of childrens, 


‘ 


—visiting parents and children in, their, homes; .: .'!, 
ia: —tacit, recognition | of parents, a as husband and: write; fe ; A 
"> treatment of children jas, legitimate. 4: UL. ee ade rar na 
fis Conduct of: deceased. relatives | iending,to, show. oii to pa a 
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‘ - —tacit recognition of relationship’ Hi bog BOF 
.- -providing support: -~ ! Eaa Sr 2 

- ,*~proyiding education rgi , 

—having party. live with-them, ©  . 
—having pictures taken with party: in groups E EE as family gather- 
-ings 
i e Repetation as to droi family: 
-- „relationship of witness.to family: . . 
<- ---intimate: acquaintance of ‘witness with family. 
~—knoWledge of reputation ETES, f 
: —Reputation as to pedigree in community, neighborhood, or among friends 
: and acquaintawees (when. permitted) : T 
-~ —intimate acquaintance of witness with family mae 
i ., rv nowledge of. reputation .. pe ca 
.—Opinion testimony of resemblanes—deseription: of: ances points of simi- 
larity with regard to such physical features as hair, eyes, nose, mouth, com- 
plexion, stature, ete.:; ņ. -. 
: oe before. at of persons damed: to be elated, to soy resem- 
ance pegs 

; —Comiparison -of person, present ‘in no with. photograph. of descendant 
se claimed » be relative, to show resemblance. —C. and 
ea 8 teed, “ae Meaka oÈ, ‘Law: 
í. “Taw i is-the aiernabive to; chaos. + Law might be termed a EE EN stabi- 
lizer of -conditions—a stabilizer of affairs according to circumstances. Law does 
not stay, put. Law. cannot stay-put.., Law must grow. Else law would fail, 
‘because law, could not continne-:to serve as a es to conditions. And con: 
ri are in:constant change: - 


‘Law ‘is not perfect.’: Law sannat be- perfect. “Law never: ‘will be perfect. This 
Sane be it slight: or of: greater ‘degree,’ is not for the reason alone that 
human beings are not pérfect. ‘More fundamentally, ‘any failure to attain per- 
fection ‘stems from the fact that law’s adjustment to change cannot be automatic. 
Need for adjustment cannot always be'foreseenv. Or if foreseen, the precise ad- 
justment -needéd ' cannot with certainty be: predicted. But we are not’ dis- 
‘couraged. We do not abandon law for chaos.” On the eontrary, we adhere ever 
the more ‘strongly to law' as-our preferred: choice to chaos. We believe in law. 
Tt is our abiding faith that. law will be’ perpetual “Wee know" that law w en- 
dure, —e and C. ~ 
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Tae Srunors OF Jo USTICE 


is E ERY y proféssion ; has ‘its set of symbols that epitomizes, is nature and purpose. 

-Ño this. rule the legal: ‘profession, is no exception; .Lady, Justice, the judge’s 
‘robes, and the court ‘itself, are the, Law’s universally recognized, but not often 
understood, symbols! , How did each one come, to be a symbol of justice? 

‘The most general ‘symbol. of the- legal profession ig Lady Justice, standing 
‘erect in calm dignity, blindfolded, clasping- ‘the unsheathed sword, and holding 
aloft the scales or balances. ; These. elements, ‘the ‘blindfold, the sword and seales, 
rare ‘in themselves symbolic | "of the function of Law. This functioned. symbolism 
‘is an, interesting ‘comparison- to. Ma’ at, ‘the Egyptian , goddess of justice, whose 
symbol was an ostrich feather which’ ‘she ‘nged, as a standard against teh to 
„weigh. the souls brought to her, for trial. . .: ae > 


<x: The. scales convey- the. idea: that Justice ditvolves the aaa of opposing dinine 
as to their” ‘weight” or substance. The sword: designates the- power of Justice 
cto protect ór avenge andralsó- her :moralauthority since Justice is ‘‘armed with 
crightectisness:’* «Theisblindfold.is anm: Anglo:Sagzon innovation,'common to.both 
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England and tthe United States. Lady Justice shows no symptoms of the blind- ` 
ness which explained for the Ancient Greeks her majestic but heartless impar- 
tiality. The common law has never suffered from false modesty and rarely from 
illusions; its impartiality results from a knowing choiee to regard all men as 
equal before the law, hence the blindfold. 

The genealogy of Lady Justice dates back to the Greek goddess, Themis, whose 
name is interpreted as Justice and is the etymological origin or rootword of 
the Anglo-Saxon word Doom. It is also the root-word of Dome in Domesday 
Book, William the Conqueror’s survey of English land holdings, which can be 
translated as Law or Justice Day Book. a 

It is interesting to note how the goddess Themis came to be the goddess of 
Justice. The second wife of Zeus, Themis was a form of earth goddess, and her 
primary function was to control the cycle of the seasons, *So regularly did she 
bring about the periods of productiveness that men came to look on her as a 
power to whom they could appeal for the elucidation of matters in which human 
judges failed. 

The word Themis came to mean a law of nature and the norm of living to- 
gether. The three daughters of Themis ‘and her handmaidens in the work of 
justice were appropriately named Eunomia (Lawful Order), Dike (Just Retri- 
bution), and Eirene (Peace). In Roman mythology, Themis is called Justitia, 
- which is Anglicized as Justice. ` 

Thus modified by Common Law concepts, this Greek goddess has come to 
personify the concept of justice and law—impartial, fair, and effective, 

The universal symbol of the bench is the judicial robe. The exact origin of 
the multicolored and ostentatious judicial robes worn by the English judges and 
chancellors is disputed. Some authorities contend that they were gonceived in 
the period when all courts were ecclesiastical, while others argue that the robes 
were originally only the common upper class attire of their day carried over with 
modifications into modern times. The first theory contends that since originally 
all judges and attorneys were clerics and wore sacerdotal robes that when’ lay 
judges and counsel replaced the clerics the robes were retained. While the 
English style robes were once used in the Colonies, e.g., Massachusetts in 1760 
aud North Carolina in 1767, they were generally rejected on republican grounds. 
Thomas Jefferson and other leaders of the new nation opposed the judicial rai- 
ment; and the wig and robe became the symbol of the rejected system. 

The simple black robes, slightly modified from the academic robes, received 
support when the first United States Supreme Court bench wore them, with the 
exception of Chief Justice John Jay who wore an academic gown with salmon 
colored facings on the front and sleeves—which he received with the degree of 
Doctor of Laws from either the University of Dublin (134 U. 8. Appendix) or 
Columbia University. Since Jay’s time only the modified black academic gown 
has been used. 

The symbol of the judicial robes is clear. Since equality before, the law is a 
fundamental guarantee, the judge must play a universalistic rather than a per- 
sonal role. The robe is not the raiment of the individual, but rather a reminder 
of the dedication of the wearer to the administration of justice. 

The courtroom is ‘also regarded as a symbol of the legal profession. Why 
should such a place be called a court and the men who assist the administration 
of justice therein members of the bar? 

The “King’s Court” originally referred to the place where the King resided, 
attended by his chief officials and his household. While judicial hearings were 
first held by the King, these hearings were later delegated to a group of court- 
iers, who in time became the regular bench. Court then came to mean the center 
of administration, whether the King was actually present or not. Since the 
chief part of the work came to be judicial, the term court came to mean‘a place 
where justice is administered judicially. g 

The term member of the bar arose through 'as'devious a route. Here too the 
exact origin is in dispute. Some ‘authorities claim that the bar takes its ame 
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' from the actual bar, or enclosing rail of iron or wood, which keparates the 

bench from the remainder ,of the courtroom, so that the pleader actually stood 
at tite bar or ‘‘ouster the bar,” Apprenticus ad Barros as the ancient records 
have it, or later Utter Rarrister. ` - 


Another school contends that’ bar refers to the tables in the Inns of Court 
called ‘‘a Barre,” and therefore an utter barrister was one who sat ‘‘uttermost”’ 
on the bénches. In either case the origin of bar, as that of Court, is steeped in 
the antiquity of the law.—C and C. pa j 


. TAPE RECORDS 


Tus admissibility of tape records in evidence was not decided by R. v. Mills, 
E. v. Rose ([1962] 3 All E.R. 298) ; it has merely been shown that a tape can 
be used instead of pencil and paper to make a record which a witness may use 
to refresh his memory. The witness had reproduced the record to himself and 
had adopted it as accurate: ‘‘Thereafter, if not from the very beginning”, as 
Winn, J., said in the course of his judgment (at p. 301), ‘‘the note made by the 
police-constable after he had caused the machine to play back to him, was in 
all respects and for all relevant purposes the equivalent of a note made by him 
in his own notebook, sufficiently shortly after the occurrence of the conversa- 
tions, to which, in accordance with the well-established practice, he was entitled 
to refer so far as his memory failed him in the witness-box when he was attempt- 
ing to quote those conversations”. For want of better authority tape-recording 
may perhaps be treated as analogous to photography, which was an old-establish- 
ed craft when in Hindson v. Ashby ((1896) 74 L.T. 327), Smith, L.J., observed 
that a photOgraph was not evidence.unless ‘‘verified upon oath’’. There are, 
however, two different facts which can be verified in relation to a photograph: 
whether a comparison shows it accurately to represent its subject, or whether 
it Was in truth a photograph of that subject and has in no way been tampered 
with, The Court’s requirement that a photograph must be ‘‘verified’’ can only 
mean the latter or it: would exclude radiographs.. There seems no reason why 
a recorder-operator should not sufficiently verify a tape record by swearing 
that the microphone was within range of one or more.given persons exclusively, 
that the recorded sound must, therefore, be of their voices and that the tape has 
not been tampered with. It is possible to tamper with a tape record and it is 
possible to tamper with a photograph; but if the Court is free to accept the evi- 
dence of a photographer on the point there appears to be no reason why it should 
not be equally free to accept the testimony of a tape-recorder operator.—L.J. 


. 


ScHoot Crossing PATROL 


ALTHOUGH a school crossing patrol has uniform and a prescribed sign, yet if 
she has not children under her protection, she has. no. authority vis-a-vis oncom- 
ing traffic—the maxim is, no child, no duty to stop. Indeed it is fairly plain 
from s. 48 of the Road Traffic Act, 1960 that the statutory rule is so. There must 
be a child.or children who are crossing or seeking to qross the road, if there is 
to be a duty on a motorist to stop. The refinement, which may well not have 
been intended by those responsible for the statute, is that if the patrol continues 
to exhibit her sign after having crossed the road with children, a mgtorist who 
has stopped may not start again; but one who has never at all may continue 
across the crossing without stopping. In R. v. Greenwood (The Times, June 8, 
1962) a bus was being driven towards a school crossing where a petrol was 
on duty. The patrol has just escorted childrén across the street and was start- 
ing to return, still exhibiting the preseribed sign. The bus did not stop, and 
drove very close to the patrol. No offence was committed because, on the pat- 
rol’s return journey, there no longer were children who were crossing or seeking 
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to cross, Thfs ċoñclusion accords strictly with the-words of 8: iB) ‘of the ‘Act f 


of- 1960. One further, if fairly obvious, „refinement " ‘of circumstances, dwaits 
elucidation.’ It is” -whether there is a duty to stop’ if a ‘school ‘patrol;' having 
crossed with children, returns without children.to-fetclatanother batch’ of them 
across in the same direction as; the; first...; We; venture to suggest that the ans- 
Wer is that there would be a. duty on. oncoming: traffic -to stop; since children 
would be waiting seeking to éross, albeit i in the opposite. direction to that®in which 
the patrol was proceeding. It is a matter: of regret; however, that- the law 
in cases such as these, where one would think that common sense should suffice, 
should get into such a maze of refinement. How greatly preferable is the 
simplicity of the system, that may be observed in Holland, where one of the 
school children himself pay holds Blot the sign, and all ‘the eae trafe duti- 
fully: stops at once. —L. d.. 
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| Forpran degrees at ‘nullity are’ recognised as binding if. the parties, are domi- 
‘eiled -in’ the country where thé decree is pronounced: Ta. ‘the case of a marriage 
celebrated in England, the’ validity of a foreign decree of nullity whereby the 
marriage is declared ‘void ab initio is accepted in England if both parties were 
domiciled, at, the time of that: ‘decree, within’ the foreign jurisdiction: - Both 
“parties. will. not, ‘however,, be so domiciled if the wife before her: ‘marriage was 
‘domiciled i in ‘England and had: ‘not acquired: or retained a domicilg apart from 
‘the marriage itself, for example, by living with her husband, because the de- 
‘claration that the marriage was void ab initio would have destroyed the grounds 
‘of, domicile by .virtue of the marriage. alone (Chappelle v. Chappelle- [1950] 1 
‘AHL E.R: 286). In that case-a woman domiciled 'i ‘in England: was married “at a 
‘register office in England to a man domiciled i in ‘Malta. “The Maltese Court, in 
‘a sùit brought by the’ husband; declared the marriage to be void ab initio since 
there had been no religious ceremony, but i in proceedings’ later taken in. England 
Willmer, J.; held that the’ Court, would hot accept as binding’ the _deeree of the 
‘Court in “Malta: which, by its very terms, destroyed the grounds on which the 


“claim to exercise jurisdiction, over the wife was based.” It_would appear, how- 


rover, ‘that in. this case, the marriage . was, valid, since, the English formalities had 
“been obseryed—English law being'the len. loci, celebrationis- governed this matter 
—and the wife thus acquired by operation of law a common domicile with her 
husband (Cheshire’s Private International Law (6th edu.), p. 379). Oddly 
enough, in Formosa v. Formosa, (The Times, July 26, p. 16) it was precisely 
this issue which arose against the ‘same background. The husband, a Maltese 
“subject; came to England where: le married the ‘wife at a register’ , òffiċe: On-his 
-return to Malta he ‘obtained a ‘decree from a Court: in Malta‘ declaring that’ “for 
‘the pirposes of the case the domicile of the parties was that of the husband ‘and 
that as the marriage did not comply with the requirements , of the Canon’ Law 
“it was void. The Court of Appeal, applying Pemberton v. Hughes ( [1899] 1 
“Ch..781); ‘decided that the’ “Maltese decree ‘‘offérided English ideas of justice’’ 
“and that the marriage was. validly contracted by’ ‘English law. Lord Denning, 
‘MR, having called the rule ‘that ‘the’ wife during, marriage could ‘have no domi- 
cile other than that of her husband ‘‘the last barbarous relic of the wife’s servi- 
tude’’, pointed out that if the Maltese Court had any jurisdiction. to deal with 
. the status of the wife, it could pe only : under that rule: tọ- that extent the Maltese 
Court recognised English’ law but at the very same- moment it repudiated. the 
- Tae ny by yog that. saom was: n0: mattiage. Ld -an o 
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Company : Directors’ EXPENSES eee 


Apart from special provisions in the articles, directors of a company, are not 
entitled: to claim travelling. or other, expenses (Yö dung v. Naval; Military and 
Civil. Servicé Co-operatwe Society of South Africa [1905] 1.K:B. 687; ‘Marmor, 
Ltd. v. Alexander 1908 S:C: 78): In the latest.case on the subject, Steel v. Nor: 
thern Co-operative Society, Ltd. ([1962].8.L.T. 50) a ‘director of the défenders, 
a tradite society, registered: uder the Industrial and Provident Societies’ Act, 
1893, claimed reimbursement, of travelling expenses incurred in attending com- 
pariy. ‘meetings’ ‘and in inspecting, mihutes at the company’s-office, and the cost 
of. taxis, _ between, his house, cand. the, railway. station: when travelling by’ tail on 
company, ‘business, ` z The defenders’ -head office. was at, Aberdeen, and the pur- 
suer’s ‘home was “at, Newtownhill, some ‘twelve. „miles away.- . The society’ s, rules for 
‘the inanageien of Busitiess. did not refer ‘to “the refund of- -expenses although it 
had ‘beer’ the’ practice’ of the, “defenders, prior to the election of the pursuer to 
the' board, to refund the e¢xpénses of "travelling to meetings by the directors 
whose residence was outside Aberdeen. “It was held by the Sheriff-Substitute 
that in the absence of a resolution of the,company or of an-appropriate proyision 
‘in its‘) regulations’ ‘the: pursuer “was not entitled to the sums claimed. In so hold- 
ing the Sherif- Substitute’ rejected the ‘pursuer’s contention that the fact that 
the directors werd ‘bouid to meet,' under r. 18 of the. Society’s rules, implied 
-that. the expense. oft gettitig:to the Meeting “would be a charge on the Society, and 
the same. applied to! the: submission “of payment being- implied in- the contract 
-between the! Society*and the directors. Likewise,'a practice: of having in fact 
‘paid directors expenses’ to:arid from their home- could not make good “the pay- 
‘ments now’ claimed “if tthere’ was no thority in the Society’ S- constitution to 
pay. thems hd. 2 BES via nore caer ee fi 
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Pain oe TO-SPECTATORS 


coe ease of Wooldridg ge v. Sumner ([1962] 2 All E.R. 978), in which a_spee- 
itator at a. Horse. show: was ne ‘bya horse ridden by, one. of ‘the competitors, 
T J., both-at- tp. 989: cef... iñ the course of the „game or competition at a 
moment ‘when' he really: las not time to'think; a participant by mistake takes a 
wrong- measure, he is not, in ‘my’ view,,to be’ held guilty. of any negligence’’, The 
isecond dictum -was, that: “a person attending’ a game or ‘comipetition takes the 
. risk-of any. damage caused,to-him by. any act-of a participant done in the. course 
of and. for the purpose of the: game or competition, notwithstanding: that such 
act may ‘involve am error of; judgment. or: arlapse,of skill, unléss the participant’s 
conduct is such as’ to’ evince’ reckless. disregard: of the. ‘spectator’ s safety. The 
“spectator takes.the ‘risk because such:an:dct involves no breach of the duty to 
care owed by the participant to him [not by virtue of the maxim.volenti non fit 
injuria. The maxim] pre-supposes a tortious act by the defendant’’. In the 
light of the second dictum the first appears ‘to be a little narrow: by the second 
there is no liability unless. there, is a ‘‘reckless disregard. of the spectator’s 
' safety”. The dicta are important because’ ‘of the scarcjty of authority on sport- 
ing events. Hap ily, Sellers, L.J., ‘was able to draw on’ his yecollection of un- 
“reported: cases. ‘Ih one;‘a' ‘golfer with! reckless disregard ' for the safety of other 
‘players drove into then after he had'said''that' he would abandon tha hole. His 
Lact was not ‘in the course of and for-thé purposes of the ganie’’. This is simi- 
tlar in ‘principle ‘to Cleghorn v: “Oldham ( (1927) 4S TLR: 465), and’ O’Dowd v. 
-Fraze Nash -( [1951] W.N: 173): -Diploek; ÈJ., also observed (at p. 989) that 
Mit cähnot. be suggested that the ‘participant, at: any rate if he has some modicum 
of skill, istby the mere act of participating ir in breach of his duty of care’? —L.J. 


Law and Public Opinion in England during the Nineteenth Century.’ By A. V. 
Dicky, K.0., D.c.L. Present Second edition by E. C. 8. WADE, Q.C., Downing 
Professor of Law of England in the University of Cambridge. Lonpon: Mac- 

. Millan & Co., Ltd. BomBay: Macmillan & Co., Ltd., Macmillan Building, 276, 
Dr. Dadabhoy Naoroji Road. 1962. Demi 8vo. Pages xcrv + 506. Pric® 18s. 


Tus work is an endeavour to bring the growth of English law during a cen- 
tury into connection with the course of English thought. It is neither a history 
of English law nor of English opinion, but the reflection of a mature scholar 
seeking to link the growth of English law during a centuryewith the course of 
English thought. For the political history of the nineteenth century it is an 
indispensable reading. This work will not only appeal to legal historians but 
also to genuine student of historical jurisprudence., 


The Principles of Criminal Law. By BALBIR SAHAI SINHA, LL.M., Lecturer in 
Law, University Law College, Jaipur. Lucknow: Eastern Book Company, 
Lalbagh Road. 1962. Roy 8vo. Pages xxvm + 251. Price Rs. 10. 


THs volume concerns itself with the exposition of general principles of Crimi- 
nal Law in England and India. It follows the lecture technique and is not 
intended as a commentary on the Indian Penal Code. The learned author pro- 
poses to cover the whole field of criminal law in two volumes. In the present 
volume general principles of criminal law have been expounded and explained 
in detail. Important decisions of the Supreme Court and several High Courts 
in India and a large number of English and American decisions have been re- 
ferred to. Lawyers and University teachers will find this work highly interest- 
ing as it expounds criminal law in a new garb. 


. 


Jurisprudence and Legal Essays. By Sm FREDERICK PoLLock, Bt. Selected 
and introduced by A. L. Goopuart, Professor, University College, Oxford. 
Lonvon: Macmillan & Co., Ltd. Bompay: Macmillan & Co., Ltd., 276, Dr. 
Dadabhoy Naoroji Road. 1961. Demi 8vo. Pages xuv -+ 244. Price 15s. 


Tue sixth edition of Sir Frederick Pollock’s ‘‘A First Book of Jurispru- 
dence’’ was published: in 1929. The book was divided into two parts. Part I 
contained ‘‘Some General Legal Notions’’, and Part II dealt with ‘‘Legal Autho- 
rities and their Use’’. Only Part I has been republished in this book. The 
essays that are collected here have been selected from the eminent author’s two 
books viz., ‘‘Hssays in Jurisprudence and Ethics’’ and ‘‘Essays in the Law”. 
Professors of law and students of jurisprudence will find this publication of 
great interest. 


Legal Education in India. By Professor J. K. BHAVNANI, B.A, LL.B., K. C. 
Law College, Bombay® Demi 8vo. Pages 23. 


Tus is an article by the learned author published in the Journal of the 
“Indian aw Institute”. The problem of reform of legal education has been 
considered under seven different headings. While dealing with the subject of 
medium of legal education, uniform system of legal education throughout India 
has been advocated. The learned author has suggested that a National Com- 
mission should be appointed at appropriate time to consider reform in legal 
education, . 
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‘ from the actual bar, or enclosing rail Of iron or wood, which keparates the 
bench from the remainder of the courtroom, so that the pleader actually stood 
at tle bar or ‘‘ouster the bar,’ Apprenticus ad Barros as the ancient records 
have it, or later Utter Rarrister. : 


Another school contends that bar refers to the tables in the Inns of Court 
called ‘‘# Barre,’’ and therefore an utter barrister was one who sat ‘‘uttermost’’ 
on the bénches. In either case the origin of bar, as that of Cowrt, is steeped in 
the antiquity of the law.—C and C. 


° TAPE RECORDS 


THE admissibility of tape records in evidence was not decided by R. v. Mills, 
R. v. Rose ([1962] 3 All E.R. 298); it has merely been shown that a tape can 
be used instead of pencil and paper to make a record which a witness may use 
to refresh his memory. The witness had reproduced the record to himself and 
had adopted it as accurate: ‘‘ Thereafter, if not from the very beginning’’, as 
Winn, J., said in the course of his judgment (at p. 301), ‘‘the note made by the 
police-constable after he had caused the machine to play back to him, was in 
all respects and for all relevant purposes the equivalent of a note made by him 
in his own notebook, sufficiently shortly after the occurrence of the conversa- 
tions, to which, in accordance with the well-established practice, he was entitled 
to refer so far as his memory failed him in the witness-box when he was attempt- 
ing to quote those conversations’’. For want of better authority tape-recording 
may perhaps be treated as analogous to photography, which was an old-establish- 
ed craft when in Hindson v. Ashby ((1896) 74 L.T. 327), Smith, L.J., observed 
that a photograph was not evidence-unless ‘‘verified upon oath’’. There are, 
however, two different facts which can be verified in relation to a photograph: 
whether a comparison shows it accurately to represent its subject, or whether 
it Was in truth a photograph of that subject and has in no way been tampered 
with. The Court’s requirement that a photograph must be ‘‘verified’’ can only 
mean the latter or it would exclude radiographs.. There seems no reason why 
a recorder-operator should not sufficiently verify a tape record by swearing 
that the microphone.was within range of one or more given persons exclusively, 
that the recorded sound must, therefore, be of their voices and that the tape has 
not been tampered with. It is possible to tamper with a tape record and it is 
‘possible to tamper with a photograph; but if the Court is free to accept the evi- 
dence of a photographer on the point there appears to be no reason why it should 
not be equally free to accept the testimony of a tape-recorder operator.—L.J. 


ScHooL Crossine PATROL 


ALTHOUGH a school crossing patrol has uniform and a prescribed sign, yet if 
she has not children under her protection, she has no authority vis-a-vis oncom- 
ing traffic—the maxim is, no child, no duty to stop. Indeed it is fairly plain 
from s. 48 of the Road Traffic Act, 1960 that the statutory rule isso. There must 
be a child.or children who are crossing or seeking to gross the road, if there is 
to be a duty on a motorist to stop. The refinement, which may well not have 
been intended by those responsible for the statute, is that if the patrol continues 
to exhibit her sign after having crossed the road with children, a motorist who 
has stopped may not start again; but one who has never at all may continue 
across the crossing without stopping: In R. v. Greenwood. (The Times, June 8, 
1962) a bus was being driven towards a school crossing where a petrol was 
on duty. The patrol has just escorted childrén across the street and was start- 
ing to return, still exhibiting the prescribed sign. The bus did not stop, and 
drove very close to the patrol. No offence was committed because, on the pat- 
rol’s return journey, there no longer were children who were crossing or seeking 
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to cross. -Thfs coñclusion accords strictly with the words of s: 48(2) of the Act 
of -1960. One-further, if fairly obvious, refinement of circumstances dwaits 
elucidation. It is whether there is a duty to stop if a school patrol, having 
crossed with children, returns without children-to fetch!another batch’ of them 
across in the same direction as: the: first... We: ventnre to suggestthat the dns- 
wer is that there would be a. duty on oncoming traffic to stop; since children 
would be waiting seeking to cross, albeit in the opposite direction to thain which 
the patrol was proceeding. It is a matter. of regret; however, that- the law 
in cases such as these, where one would think that common sense should suffice, 
should get into such a maze of “refinement.” How greatly preferable is the 
simplicity of the system that may be observed in Holland, where one of the 
school children himself pr one holds aloft the sign, and all |l the adult. traffic duti- 
foliy: Hope at once.— LJ 
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Foreign, NULLITY Decree: VALIDITY 


- Fornran decrees of nullity are recognised as binding if the parties are domi- 
‘ciled in the country where the decree is pronounced. In the case of a marriage 
celebrated in England, the validity of a foreign decree of nullity whereby the 
marriage is declared ,void ab initio is accepted in England if both parties were 
‘domiciled, at the time of that decree, within’ the foreign jurisdiction. Both 
parties. will not, however, be so domiciled if the wife before her marriage was 
domiciled in England and had not acquired or retained a domicile apart from 
the marriage itself, for example, by living with her husband, because the’ de- 
-claration that the marriage was void ab initio would have destr oyed the grounds 
‘of domicile by .virtue of the marriage alone (Chappelle v. Chappelle [1950] 1 
‘All E.R: 236). In that case a woman domiciled in England was married ‘at a 
‘register office in England to a man domiciled in Malta. ‘The Maltese Court, ih 
“a suit brought by the’ husband, declared fhe marriage to be void ab initio since 
there had been no religious ceremony, but in proceedings later taken in England 
-Willmer, J., held that the’ Court would not accept as binding the decree of the 
Court in Malta which, by its very terms, destroyed the grounds on which the 
‘claim to exercise jurisdiction , over the wife was based. It. would appear, how- 
ever, that in this case the marriage was valid since, the English formalities had 
“been observed—English law being the lex loci celebrationis governed this matter 
—and the wife thus acquired by operation of law a common domicile with her 
husband (Cheshire’s Private International Law (6th edu.), p. 379). Oddly 
enough, in Formosa v. Formosa (The Times, July 26, p. 16) it was precisely 
this issue which arose against the same background. The husband, a Maltese 
“subject, came to England where lie married the 'wife at a register: « éffice. On-his 
-return to Malta*he ‘obtained a decree from a Court in Malta declaring that’ for 
‘the purposes of the case the domicile of the parties was that of the husband ‘and. 
that as the marriage did not comply with the requirements of the Canon Law 
‘it was void. The Court of Appeal, applying’ Pemberton v. Hughes ([1899] 1 
‘Ch. 781), decided that the’ Maltese decree ‘‘offerided English ideas of justice’’ 
and that the marriage was validly | contracted by English , law. Lord Denning, 
MR., having called the rule that the’ wife during, marriage could ‘have no domi- 
cile other than that of her husband ‘‘the last barbarous relic of the wife’s servi- 
tude’’, pointed out that if the Maltese Court had any jurisdiction to deal with 
the status of the wife, it could be only under that rule: to that extent the Maltese 
Court recognised English’ law but at the very same moment it repudiated the 
- English Ny by saying that- there was no- martiage. b. J. es OFA 5 
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APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Chandrachud. 


AIR CORPORATIONS EMPLOYEES’ UNION v. D. V. VYAS.” 
aimiaa Disputes Act (XIV of 1947), Sec. 10-A—Constitution of India, Arts. 226, 227 
—Arbitrator acting under s. 10-A whether subject to superintendence of High 
Court under art. 227—Whether order passed by arbitrator can be corrected by writ 
of certiorari—Arbitrator whether bound by rules of conduct governing jutiiat pro- 
ceedings. 

An arbitrator functioning under the powers conferred by s. 10-A of the Industrial 
Disputes Act, 1947, is subject to the judicial superintendence of the High Court under 
art. 227 of the Constitution of India, and, therefore, the orders passed by such an 
arbitrator, who acts as a quasi-judicial body, are capable of being corrected by a 
writ of certiorari, provided there is an error a law apparent on the face of the 
record. 

The arbitration contemplated by s. 10-A of the Industrial Disputes Act, 1947, has 
all the essential attributes of a statutory arbitration under s. 10 of the Act. 

A.T.K.M. Employees’ Assocn. v. Musaliar Industries,’ dissented from. 
i R. v. Disputes Comm. of Dental Tech.,’ explained. 

Bharat Bank Ltd. v. Employees of Bharat Bank Ltd? and Regina v. National 
Joint Council for the Craft of Dental Technicians (Disputes Committee); Ex parte 
Nete,‘ referred to. 

The proceedings of an arbitrator acting under s. 10-A of the Industrial Disputes 
Act, 1947, being quasi-judicial in character, the arbitrator must be held bound to 
observe, in spirit if not in letter, the rules of conduct which implicitly govern all 
judicial proceedings. 

Tux facts appear in the judgment of Chandrachud J. 


K. K. Singhavi, with C. J. Sawant, for the Ss 

EK. G. Patankar, instructed by Ambubhai & Diwanji, for opponent No. 1. 

S. Y. Deshpande, for opponent No. 2. 

Atul Setalvad, instructed by Iittle & Co., for opponent No. 7. 

P. P. Khambatta, with N. V. Phadke, instructed by Mulla & Mulla & 
Craigie Blunt & Caroe, for opponent No. 6. 


CuanpracHup J. This petition is a sequel to the disputes between the Air 
Jndia International Corporation and its employees. 

Pursuant to a scheme of nationalization of air transport, the Indian Parlia- 
ment, passed an Act called ‘The Air Corporations Act (Act No. XXVII of 
1953). Under the said Act, two Corporations ealed the ‘‘Air India Interna- 
tional Corporation” and the “Indian Airlines Corporation’’ were set up. 
The Air India International Corporation took over the assets of the ‘Air India 
International, Litd.’, „a company which used to operate on the international 

“Decided, August 25, 1961. i Civil - 2 [1953] 1 All E.R. 327. 
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route, while the Indian Airlines Corporation took over the assets of all other air 
companies which used to operate on the inland routes. ; 

First in October 1954 and then in September 1956, the Air Corporations’ 
Employees Union (hereinafter referred to as the Uniof), submitted a list of 
demands to the Management of the Air India International Corporation (here- 
inafter referred to as the Corporation). The dispute was referred to the Con- 
ciliation Officer of the State Government who reported failure of the contiliation 
proceedings in January 1958. After the failure of the conciliation proceedings, 
the Union approached the Management for direct negotiations, whereupon a. 
Committee was appointed to examine the demands of the Union. The efforts 
to arrive at an agreed formula failed again. Thereafter on August 11, 1958, 
the Union submitted to the Management a revised charter of fifty seven demands. 
A Negotiating Committee consisting of two representatives of the Corporatiom 
(Mr. R. Doraiswamy, IAS., Chief Administrative Officer and Mr. A. S. Banawa- 
likar, Personnel Manager of the Corporation) and two representatives of the 
Union (Mr. N. C. Mukherjee, General Secretary of the Union and Mr. V. Crasto, 
Regional Secretary of the Union) was appointed to explore a further possibility 
of an amicable settlement of the disputes. The efforts of the Negotiating 
Committee bore some fruit, for by an agreement dated April 1, 1959, the Ma- 
nagement and the Union settled the dispute on twenty demands, and the Union 
further agreed to withdraw three of the demands. As regards the remaining de- 
mands, a separate agreement of even date was executed under s. 10-A of the 
Industrial Disputes Act (Act No. XIV of 1947), and by that agreement the- 
parties agreed to refer the disputes specified in annexure ‘A’ thereof to the 
arbitration of a Committee of arbitration. As one of the principal points can- 
vassed before us relates to the true construction and effect of this agreement, 
it would be useful to set out the relevant terms of this agreement. The agree- 
ment, in so far as is material, runs thus: ; 

“AGREEMENT. ; 
Under Section 10-A of the Industrial 
Disputes Act, 1947. 
between 
(Names of the Parties.) 


XXXXXX 

1...., it is hereby agreed between the parties to refer the following industrial dis-- 
putes to the Arbitration of a Committee of Arbitration, consisting of two representatives 
of the Management of Air India International Corporation and two representatives of 
the Air Corporations Employees’ Union, with an independent Chairman of the status- 
of a Judge of the High Court to be nominated by Government. 

Bases 

(i) xxxxx 

(Gi) xxxx 

(üi) xxx 

(iv) xx 

w) x 

3. We further agree that the unanimous decision of the arbitrators shall be binding- 
on us. In the event of there being no unanimity ambngst the Arbitrators, the decision 
to be made by the independent Chairman nominated by Government will be deemed’ . 
to be an Award made by a single and sole Arbitrator.” 
A copy of this agreement was forwarded to the Government of Bombay, which 
published the same in the Official Gazette as required by sub-s. (3) of s. 10-A 
of the Industrial Disputes Act. By its letter dated June 27, 1959, in the La- 
bour and Social Welfare Department, the Government of Bombay nominated 
Mr. D. V. Vyas, I.C.S, a retired Judge of the High Court of Bombay, to be 
the independent Chairman of the Committee of arbitration. The Corporation 
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` appointed Mr. R. Doraiswamy; Chief Administrative Officer, and Mr. N. D. 
©’Neal, Deputy Engineering Manager, as its representatives on the Committee 
. of Arbitration. The Union appointed Mr. V. Lobo and Mr. V. P. Menon as its 
representatives on the said Committee.. 

In the next meeting of the Committee which was held on May 5, 1960, the 
Chairman discovered that the representatives of the Corporation and the Union 
had started negotiations with a view to arrive at a settlement of the whole 
dispute. On May 9, 1960, the four representatives arrived at a ‘unanimous 
agreement’, in respect of all the demands except demand No. 20 relating to 
the retirement benefits in the- -shape of provident fund and gratuity. The de- 
cision on demand No. 20 was left to the adjudication of the Chairman as a 
sole arbitrator. y a letter of even date, the four representatives forwarded 
a copy of the agreerhent to the Chairman... 

The agreement of May 9, 1960, was submitted to the Chairman in the meeting: 
of the Committee, which was held on May 10. It appears that the representa- 
tives of the Union requested the Chairman to sign the agreement and declare 
the award in terms thereof. The Chairman, however, refused to comply as he 
felt that f 

“it was not possible for me ás a responsible Chairman of the Committee of arbitra- 
tion to give an award òn the basis of it unless I study and understand its full legal and 
financial implications and effects.” 

It appears that. the Chairman took the view that the agreement was obtained 
by the Union by unfair means. In para. 15 of the award, the Chairman says :—- 

“,..when I found on my return to Bombay on 5th May 1960 that the attitude of the 
Management representatives had taken a somersault in my five days’ absence from the 
City, I just cofild not understand it. A reasonable and probable conjecture is always per- : 
missible even in a judicial proceeding and I do feel that the Union representatives Messrs. 
Lobo and Menon must have brought strong pressure to bear upon the Management repre- 
sentatives, to which the latter must have yielded to avoid any possibility of the threa- 
tened trouble on the occasion of the forthcoming inaugural flight of the Boeing on the 
14th May 1960... 

On May 14, 1960, the Chairman and his wife took the inaugural flight 
by the ‘Boeing’ to the U.S.A. at the invitation of the Corporation. The cir- 
eumstances in which the invitation was extended by the Corporation are un- 
fortunately not fully disclosed by the record before us. But it is admitted by 
the Corporation by its affidavit that during the inaugural flight, hospitality 
was extended by the Corporation | to the Chairman and his wife. 

On his return to India in August 1960, the Chairman fixed the meeting of 
the Committee on August 25. Mr. Lobo and Mr. Menon, who represented the 
Union on the Arbitration Committee, did not attend that meeting. The Chair- 
man. thereafter proceeded to pass an order Holding that the agreement of May 
9, 1960, was vague and was, therefore, ‘‘hardly an agreement within the legal 
eonnotation of the term’’, and ‘that sinless the agreed intention is clear, there 
ean be no legal agreement’’. So holding, the Chairman concluded that :— 

+ “.,., by virtue of the authority vested in me under paragraph 3 of the agreement 
of Arbitration, I shall proceed to decide the demands which have been fully heard, viz., 
all the demands covered by the arbitration with the exceptiog of demands Nos. 46, 47, 
52, 53 and 54, This decision of mine will be deemed to be an award made by a single 
and sole Arbitrator.” 

On August 30, 1960, the Union filed a writ petition (No. 278 of 196@) on the 
Original Side of the High Court of Bombay. asking for a writ restraining the 
Chairman from writing and/or declaring the award on the ground that by 
accepting for himself and for his wife free air passages’ in the inaugural flight 
of ‘Boeing’ sponsored by the Corporation, the Chairman had rendered himself 
incompetent to decide the dispute. ‘This petition was admitted and interim 
injunction as prayed for was granted. The Union also gave notice to the Cor-. 
poration that the workers would strike work from the morning of September 2. 
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On September-1, 1960, Mr. Shantilal Shah, the Minister for Law, Judiciary: 
and Labour, Government of Maharastra, invited the representatives of the 
Corporation and the Union for a discussion of the situation arising out of*the 
two-fold action taken by the Union on August 30, 1960. The result of the 
discussion has been recorded by the Minister in the form of a note, a copy of 
which was forwarded by him to the Chairman.... . 

The reaction of the Chairman to the note recorded by the Minister tan best 
be described in the words of the Chairman himself. In paras. 788 and 789 of 
the Award, the Chairman observes :— ; 

“It is clear from this note which recorded the result of the talks that took place at 
the residence of the Labour Minister that the four Arbitrators’ Agreement, dated the 
9th May 1960 was impliedly ratified and adopted by the parties, as though it was an 
agreement of the parties themselves. It was certainly an intriguing situation that at 
such an extremely late stage of the arbitration, when my award as a single and sole 
arbitrator was about to be forwarded to Government, the Management should have in~ 
dicated ratification of the action of its two representatives on the Committee of Arbi- 
tration who had acted without authority from the Management in entering into the 
agreement of the 9th May 1960.... Why then has the Management suddenly changed 
its position and attitude and indicated ratification of the four Arbitrators’ Agreement. 
dated the 9th May 1960, at the very fag end of the Arbitration? That is the question. 

The answer to this question is not difficult to seek....Impelled by the anxiety to 
avoid, circumvent and sabotage the decision of the demands on merits within the sphere 
of the Agreement of Arbitration, the Union’s representatives on the Committee, Messrs. 
Lobo and Menon, appear to have started talks with the Management’s representatives 
Messrs, Doraiswamy and O’Neil, during my absence from Bombay between the 30th April 
1960 and 4th May 1960. Messrs. Doraiswamy and O’Neil appear to have beemdrawn in.... 
The pressure thus brought by the Union upon the management appears to have been 
resisted by the Management for sometime, but ultimately under the coercive 
measure of a threat or intimidation of a lightning strike, it seems to have succeeded 
with the result that now, quite late in the day—indeed after my award was ready and 
was being typed for being forwarded to Government—we have the ratification of the 
four Arbitrators’ Agreement by the Management....” 

On September 7, 1960, the Union sought permission to withdraw the writ 
petition in pursuance of its assurance to the Minister as recorded in the first 
paragraph of the note. The petition was dismissed by the Court for non- 
prosecution. ` 

By the withdrawal of the writ petition and the notice of strike, a situation 
replete with unpleasant potentialities was, for the time being, at any rate, avert- 
ed. The interim injunction having been vacated on the withdrawal of the peti- 
tion, the Chairman proceeded to a consideration of the question whether the 


agreement of May 9, 1960, was lawful. 


Eventually, the Chairman came to the conclusion that the agreement is 

“vague on several material points and is likely to lead to industrial disputes unless clear 
instructions are given as to its implementation..... In these circumstances in order that 
this award may not be a genesis of further industrial disputes and unrest, I consider it 
necessary to give the following directions subject to which the agreement dated the 
9th May 1960 shall be implemented.” 
The Chairman then proceeded to give directions, which are in the nature of 
the interpretation of the agreement as the Chairman saw it. 

Under the agreement of May 9, 1960, demand No: 20 was left to the decision 
of the Chairman. This demand related to the retirement benefits claimed by 
the workers. The Chairman rejected this demand on the ground that the: 
agreement of May 9, 1960, imposed on the Corporation a burden, which is: 

‘“,,.Substantially greater than the burden which I had on a full and thorough in- 
vestigation of the demands on merits, intended to cast....The Union canot both eat 
the cake and’ have the cake. They must either have the adjudication of the demands 
on the basis of the principles stated in paragraph 2 of the Agreement of Arbitration or ° 
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if in order to avoid the decisions of the demands on merits they «choose to treat with 
contempt those principles, they must adhere to that position. They cannot hop about 
and, have a bit from here and a bit from there.” 

After giving the various directions, the Chairman wound up the ‘‘Award”’ 
with a scathing condemnation of ‘‘the coercive measure adopted by the Union 
to stifle decision on merit.’ In the last paragraph of the Award, the Chairman 
observeg:— 

“Tt ig true that in this case, at the point of a bayonet (threat of a lightning strike) 
more pecuniary benefit in some cases than would have accrued from the decisions of 
the demands on merit has been obtained by the employees. But a mere pecuniary bene- 
fit cannot be a justification for threats and intimidation. End does not always justify 
the means. Intimidation may bring in a pecuniary gain once in a way, but it can never 
secure permanent industrial peace. As Bhartrihari said in this country centuries ago: 
‘body gets old; face becomes full of wrinkles; hair becomes grey; limbs lose vitality 
and vigour; but human greed,remains ever young.’ ” 

To seek to put a gloss on what Bhartrihari said is gratuitous but it is difficult. 
to resist the observation that when the Bard said ‘‘Human greed remains ever 
young’’ he wailed in vain. 

The award was declared on November 1, 1960, and was published in the 
Official Gazette on November 7. On January 9, 1961, the present peti- 
tion was filed to challenge the legality of the award on the grounds that the 
agreement of May 9, 1960, must hold the field, that the Chairman had no juris- 
diction to sit in judgment over the agreement and to give directions or to 
decree that the agreement of May 9, 1960, shall be implemented only subject 
to the directions, and that by accepting ‘hospitality of one of the parties to the 
dispute before him, the Chairman had rendered himself incompetent to be a 
Judge of thé cause. Petitioner No. 1 is the Union, petitioner No. 2 is a worker 
employed in the Corporation, respondent No. 1 is the Chairman Mr. D. V. 
Vyas; respondent Nos. 2 to 5 are the members of the Committee of Arbitration, 
respondent No. 6 is the Corporation and respondent No. 7 is the State of 
‘Maharashtra. l 

Mr. Khambatta, who appears for the Corporation, has raised. a preliminary 
objection to'the maintainability of this petition. He contends that the arbi- 
tration contemplated by s. 10-A of the Industrial Disputes Act is a private and 
not a statutory arbitration, and that, therefore, this Court has no jurisdiction 
to examine the correctness or legality of the orders passed by respondent No. 1. 
According to Mr. Khambatta, the power conferred upon the High Courts under 
art. 227 of the Constitution is a power of superintendence over ‘‘Courts and 
Tribunals”, and the word ‘‘Tribunals’’, according to Mr. Khambatta, must be 
construed to mean statutory and not private tribunals. To a limit, Mr. Kham- 
batta is right because if two persons agree to abide by the decision of a third 
person on whom law casts no obligation or duty to act judicially, such a person 
would not be a ‘‘Tribunal’’ within the meaning of art. 227. A person or a body 
of persons whose proceedings may not conform to statutory requirements and 
who possess a discretion, as distinguished from a duty, to decide the dispute 
unfettered by any rules or regulations, may not be subject to the superintend- 
ence of the High Court under art. 227. The question, however, is whether an 
arbitrator appointed under an agreement of arbitration entered into under s. 
10-A of the Industrial Disputes Act is a private Tribunal or a statutory Tribu- 
nal. For a proper decision of this question it is necessary to refer to the re- 
pace provisions of the Industrial Disputes Act and the rules framed there- 
under 

Section 10-A, sub-s.(/), of the Act, provides that the employer and the work- 
men may refer their disputes to arbitration, to such person or persons as may 
be specified in the Arbitration agreement. Under sub-s. (2) the arbitration 
agreement has to conform to the form prescribed. Under sub-s. (3) a copy of 
the arbitration agreement has to be forwarded to the Government which in its 
turn has to publish the same in-the official gazette within fourteen days from the 
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date of its regeipt? Sub-section (4) casts on the arbitrator the duty to investi- . 
gate the dispute and submit the award to the Government. Section 2, sub-s (b) 
defines an award to include an arbitration award made under s. 10-A. . Section 
17 provides that the arbitration award must be published by the Government 
within a period of thirty days from the daté of its receipt. Sub-section (2) of 
s. 17 gives finality to the award so published. Under s. 17-A the award be- 
comes enforceable on the expiry of thirty days from the date of its publication 
under s. 17; and under sub-s. (2) of s. 18, an arbitration award which has be- 
come enforceable becomes binding on the parties to the agreement who referred 


-ihe dispute to arbitration. Under sub-s. (3) of s. 19 the award remains in ope- 


ration for a period of one year from the date on which it becomes enforceable 
subject to the powers of the appropriate Government to reduce or extend the 
period of its operation. Under sub-s. (6) of s. 19 the award continues to be bind- 
ing on the parties even after the expiry of the period of its operation, until a 
period of two months has elapsed from the date on,which a notice is given by a 
party intimating its intention to terminate the award. Section 21 makes provi- 
sion for maintaining the secrecy of certain matters before the arbitrator. See- 
tion 29, which is important, makes it penal to commit the breach of any term of 
the award. Section 30 provides for penalty in cases of wilful disclosure of in- 
formation which is required to be kept confidential under s. 21. Section 33-€ ' 


-gives a summary remedy to a workman whereby he can recover monies due to 


him under an award. Section 36 confers upon the workman the right to be re- 
presented in’ the proceedings before the arbitrator. Section 36-A enables the 
Government to refer the matter to the authorities created by the Act if there is 
any doubt or difficulty with regard to the interpretation of any provision of 
an award. Section 38 gives to the Government the powers to make rules for 


‘ the purpose of giving effect to the provisions of the Act. * 


The Rules, which are framed by the Government of Bombay, make copious 
provisions on various important matters pertaining to the proceedings before 
the arbitrator. Attention in this behalf may be called to rr. 8, 9, 14, 1%, 18, 
20, 21, 22, 24, 26, 31, 32, 35, 88 and 87. These Rules make provisions for the 
form of the arbitration agreement, the place and time of hearing, the power to 
take evidence, the manner in which the summons should be served, the powers 
of the arbitrator to proceed ex-parte, the circumstances in which the arbitrator 
can correct mistakes in the award, the right of the representatives of the parties 
to examine, cross-examine and re-examine the witnesses and the payment of 
expenses of witnesses. 


It is clear from the provisions referred to above that the proceedings before 
an arbitrator appointed under an agreement of reference entered into under 
s. 10-A must conform to the requirements laid down in the Industrial Disputes 
Act and the rules framed thereunder. The rights and liabilities of the parties 
-who refer-the dispute to an arbitrator under s. 10-A are governed by the pro- 
visions of the Act. The award of the arbitrator has the same force and sanctity 
as an award given by any other authority created by the Act, as e.g., the Labour 
Court, the Industrial Tribunal or the National Tribunal. A duty is cast on the 
arbitrator by s. 10-A, sub-s. (4), to submit his award to the Government, and 
the Government in its turn is required by s. 17 to publish the award within a 
period of thirty days. The provisions which lay down that the arbitrator ‘‘shall 
investigate the dispute’’, that he has the power to administer oaths and that 
the parties shall have the right to examine and cross-examine witnesses, show 
that the proceedings before the arbitrator are quasi-judicial proceedings and 
that the arbitrator must function within the limits of his powers as defined by 
the Act and the Rules.- We are, therefore, of the opinion that the arbitration 
contemplated by s. 10-A has all the essential attributes of a statutory arbitra- 
tion under s. 10 of the Act. Even assuming, therefore, that the word ‘Tribu- 
uals’ in art. 227 of the Constitution means statutory and not private tribunals, 
we are of the opinion that under art. 227, the High Court has the power of 
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superintendence over the arbitrators who function under ,s. 10-A of the In- 
‘dustrial Disputes Act. me i . 


~ 


In support of the argument that the arbitrator appointed under an agree- 
-ment entered into under s. 10-A. of the Industrial Disputes Act is not a statutory 
tribunal, Mr. Khambatta relies upon a decision of the High Court of Kerala in 
A. T. K. M. Employees’ Assocn. v. Musaliar Industries.’ In that case, the 
validity of an award made by an arbitrator acting under s. 10-A of the Indus- 
trial Disputes Act was challenged on the grounds that the reference was in- 
competent, that the award was made after the expiry of the period stipulated 
in the agreement of reference and that there were errors of law apparent on 
the face of the record. In refusing to grant the petitioners’ prayer fof a writ 
of certiorari or psohibition, Mr. Justice S. Velu Pillai held that a writ of that 
nature could be issued only against a statutory Tribunal and not against a 
‘private tribunal set up as arbitrator by agreement’’. We are, with respect, 
unable to agree that the arbitrator functioning under s. 10-A of the Industrial 
Disputes Act is a private Tribunal. The learned Judge has observed in his 
judgment that in the case of statutory arbitrators Courts are able to control 
the exercise of statutory jurisdiction within the limits imposed by Parliament 
‘but not so of an arbitrator of the parties’ choice. As we have stated above, the 
various provisions of the Act and the rules indicate unmistakably that the 
arbitrator who functions under s. 10-A of the Act must function within the 
limits laid down in the Act and the rules. It must also be mentioned that in com- 
ing to the conclusion that a writ of certiorari or prohibition cannot be issued 
against an arbitrator appointed under s. 10-A of the Industrial Disputes Act, 
the learned Judge has largely drawn upon an English decision reported in 
R. -v. Disputes Comm. of Dental Tech? Lord Goddard C.J., who delivered 
the main jadgment in that case, observes :— ’ 

.  “.... have never heard of certiorari or prohibition going to an arbitrator....It would 
ye an enormous departure from the law relating to prerogative writs if we were to 
zapply these remedies to an ordinary arbitrator...” 

‘Now, in the first place, it must be remembered that in England, the issue of 
prerogative writs is largely conditioned by historical reasons. Secondly, the 
arbitrators against whom the writ was sought in the English case were a purely 
private body to whom the reference was made in pursuance of a clause in the 
indenture of apprenticeship and, as stated in the coneurring judgment of 
Croom-Johnson, J., whose authority did not depend upon any statutory juris- 
diction. The observations contained in the judgment of Lord Goddard C.J. 
that a statutory arbitrator is a person to whom by statute the parties must 
resort cannot be read to mean that in no other case could a tribunal be deemed 
to be a statutory tribunal. The only question which arose for decision in that 
case was whether a writ of certiorari or prohibition could lie against what was 
admittedly a private body of arbitrators ahd in repelling the argument that it 
could, the learned Law Lord has mainly relied upon English practice. It must 
also be mentioned that the question whether, if a writ of certiorari or prohibi- 
tion could not lie, the High Court could exercise its powers of superintendence 

‘ander art. 227 was not canvassed before the Kerala High Court. í 


The present petition has been filed under arts. 226 and 227 of the Constitu- 
tion. In view of our conclusion that an arbitratog functioning under the 
powers conferred by s. 10-A of the Industrial Disputes Act is subject to the 
judicial superintendence of the High Court, it must follow that the orders 
passed by such an arbitrator, who acts as a quasi-judicial body, are-capable of 
being corrected by ‘a writ of certiorari, provided, of course, there is an error of 
law apparent on the face of the record. We will not be justified in converting 
‘ourselves into a Court of appeal to correct mere errors of law nor indeed will 
we be justified in exercising under art. 227 powers larger than the powers 
possessed by us under art. 226 of the Constitution, Whereas under art. 226, 
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an order can be quashed for the reason that there is an error of law apparent 
on the face of*the record, under art. 227 our jurisdiction is limited to ensuring 
that the tribunal acts within the limits of its authority. 


Having disposed of the preliminary objection, the next question is as to what 
is the true construction and effect of the agreement of r@ference dated April 1, 
1959. Clause 3 of the agreement, which is the bone of contention, provides :— 

“We further agree that the unanimous decision of the arbitrators shall bé binding 
on us. In the event of there being no unanimity amongst the Arbitrators, the decision to 
be made by the independent Chairman nominated by Government will be deemed to be 
an award: made by a single and sole arbitrator.” * 4 : 
Under cl. (1) of the agreement the parties agreed to refer their disputes- 

“to the Arbitration of a Committee of Arbitration, consisting of two representatives. 
of the Management of Air India International Corporation and ‘two representatives of 
the Air Corporations Employees’ Union, with an independent Chairman of the status. 
of a Judge of the High Court to be nominated by Government.” . 
The question is whether the words ‘unanimous decision of the arbitrators’? which 
occur in cl. (3) mean the unanimous decision of the four representatives of 
the parties as contended by Mr. Singhavi, or whether those words connote the 
unanimous decision of the four representatives and the Chairman as contended’ 
by-Mr. Khambatta. The Chairman, who is respondent No,,1 to: the petition, 
has construed el. (3) to mean that unless he agreed with the unanimous 
decision of the’four representatives, there could be no ‘‘unanimous decision of 
the arbitrators’’ within the meaning of cl. (3) of the agreement. In our 
opinion, the only possible construction that can be placed on el. (8) is that 


if. the representatives of the parties arrived at a unanimous agreement, that 
„agreement was to be considered as binding on the parties, The wards used it 


cl. (3) of the agreement emphasise the antithesis between the arbitrators 
on the one hand and the independent Chairman on the other. It was hardly 
necessary to provide that the unanimous decision of all the five members of the 
Committee of Arbitration would bind the parties because, even if it was*not 
so provided, such a unanimous decision would in any case bind the parties; for 
then, the award, which would reflect the unanimity; would become binding and 
enforceable by the combined operation of ss. 17-A and 18 and 29 of the Indus- 
trial Disputes Act. To construe cl. (3) of the agreement in the manner 
which commended itself to the Chairman, is to confer upon him powers which 
were clearly not in the contemplation of parties. The Corporation and the Union 
had made numerous attempts to settle their disputes by negotiation and the 


earlier attempts had borne some, if not full, fruit. It seems to us strange to 


attribute to. the parties an intention that even if they settled their differences, 
the Chairman could still impose upon them an award of his own. The very 
scheme adopted by the parties indicates that they agreed to be bound by ithe 
decision of an independent Chairman of acknowledged status and proved im- 
partiality if, and only if, they themselves were unable to arrive at an amicable 
settlement of their disputes. To hold otherwise would be to reduce the four 
representatives of the parties to the position of assessors, for, whatever decision 
they came to would have no bearing on the ultimate decision of the dispute. If 
as representatives of the respective parties on the Committee of Arbitration, 
they reached an agreemgnt, that would still maintain intact the powers of the 
Chairman to proceed on his own; .if they did not reach an agreement between 
themselves, the Chairman was of course competent to give his own award. For 
these reasons, we are unable to accept the strained construction put upon the 
agreement by the Chairman whereby he arrogated to himself a power which can 
be likened to a power of veto. In treating the unanimous agreement of the 
four arbitrators as of straw, and in proceeding to deliver his award as that of 
a sole and single arbitrator, the Chairman has, in our opinion, assumed juris- 
diction which he did not possess. We are even prepared to assume that in 
disregarding the agreement of May 9, 1960, the Chairman was actuated by 
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beneficent motives as stated by him in his award; but a conéract+is not the less 
binding because to an impartial observer it appears to be vague’and unreason- 
able. The moment the four representatives reached a unanimous agreement, 
the Chairman became functus officio and the directions which he has engrafted 
on the agreement-musf be ignored. 


Mr. Khambatta says that the agreement of May 9, though unanimous, was 
tentative. He seeks to derive support for this plea from the endorsement made 
on the agreement to the effect ‘‘subject to scrutiny’’. In this connection, it 
must be remembered that on May 10 and 11, 1960, when the Committee of 
Arbitration held its meetings, no suggestion was made by or on behalf, of the 
Corporation that the two representatives of the Corporation had no authority 
to bind the Corporation by any agreement they had reached with the represen- 
tatives of the Union, or that the agreement was tentative. It appears that the 
agreement was reduced into writing on the night of May 8 and the endorsement 
“subject to scrutiny” was made so as to enable the parties to correct clerical 
errors. Mr. Doraiswamy, who was one of the two representatives of the Cor- 
poration on the Committee of Arbitration, has filed an affidavit before us. The 
averments made in para. 4 of the affidavit make it clear that all that was meant 
by the remarks ‘‘subject to scrutiny’’ was'that the agreement was to be pre- 
‘sented for the serutiny of the Committee of Arbitration. In fact, the Chairman 
has held that the agreement was ratified by the Corporation. The covering letter 
which the four representatives sent to the Chairman on May 9 also shows that 
the agreement was final and not tentative. 


Mr, Khambatta has urged that Mr. Doraiswamy and Mr. O’Neal, who were 
the representatives of the Corporation on the Committee of Arbitration, had 
no authority to enter into any agreement so as to bind the Corporation. Now, 
Mr. Doraiswamy has stated in para. 8 of his affidavit that on May 4, 1960, the 
Chairman of the Corporation told the representatives of the Union that though 
the Management itself would not participate in any negotiations in view of the 
pendency of arbitration proceedings, still the, Management would not prevent 
the four members of the arbitration Commitiee from reaching an agreed solution. 
Then again, the want of authority in its representatives was not pleaded by 
the Corporation when the agreement was placed before the Committee of 
Arbitration on May 11, 1960. Instead, Mr. Roy Chowdhury and Mr. S. 8 
Khambatta who appeared for the Corporation and Mr. Doraiswamy himself 
proceeded on the basis that the agreement was binding on the Corporation and 
that all that was left to be done was to give a legal form and shape to the 
agreement. That explains the observation made by the Chairman in the meet- 
ing of May 11 to the effect that :— . 

“The Corporation could go ahead in making the necessary preparations on the basis 
of the document.....” : . : N 
Lastly, the Chairman has held in paras. 788 and 793 of his award that the 
agreement was, at any rate, ratified and adopted by the Management of the 
Corporation. There can be no doubt that the agreement was treated by the 
Corporation as binding on itself, for, that is the very basis of the note 
recorded by the Law Minister on September 7, 1960. In our opinion, 
Mr. Doraiswamy and.Mr. O’Neal possessed the necessary authority to bind the 
Corporation by the agreement and, in any case, the Comporation has ratified the 
agreement as if it were an agreement between itself and the Union. 

If the construction placed by us on el. (3) of the agreement is correct 
and if the agreement is binding on the Corporation, did the Chairman’ have the 
jurisdiction to interpret the agreement and to decree that the agreement shall 
be implemented only subject to his directions? In considering this question, it 
is in the first place necessary to remember that the Chairman has himself 
accepted the agreement of the four representatives. In para. 793 of the award 
the Chairman says that though it seemed to him that the agreement of May 
9 was not based j 
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“on merit, por oft any rational, logical or intelligible principle.. ..since the manage- 
ment had adopted or ratified the said agreement....I would not withhold the results 
of this agreement from the employees. I accordingly direct that.the above agreement 
reached by the four arbitrators on the 9th May 1960 in respect of all the demands which 
were before the Arbitration Committee and subsequently ratiffed by the parties be im- 
plemented.” , 

Às we have held earlier, the concurrence of the Chairman with the unanimous 


conclusions of the four arbitrators was really a matter of no consequence but 


if indeed it was, the Chairman, having concurred with those conclusions, had 
no jurisdiction to proceed to interpret the agreement. If any difficulty or 
doubt arose as to the interpretation of any term of the agreement, it would have 
been open to the Government under s. 36-A of the Industrial Disputes Act to 
refer the question to the authorities mentioned in that section. In holding that 
the agreement shall be implemented subject to his directions, the Chairman 
has partly usurped jurisdiction which is vested in,the Tribunals mentioned in 
s. 86-A and he has partly made and imposed upon the parties a contract of his 
own. In our opinion, the directions given by the Chairman in para. 794 of his 
award suffer from an absence of jurisdiction and must, therefore, be set aside. 
Paragraphs 6 and 9 of ‘the petition contain an allegation that during the 
pendency of the arbitration proceedings, the Chairman Mr. D. V. Vyas had 
obtained for himself and his wife, free air passages from Bombay to New York 
and back in the inaugural flight of the ‘Boeing’, which was sponsored by the Cor- 
poration. Mr. Singhavi contends that by accepting hospitality from one of 
the parties to the dispute which was pending before him, the Chairman rendered 
himself incompetent to hear and decide the dispute. The allegation of mis- 
conduct is traversed by the Corporation in para. 18 of the affidavit of Mr. A. 8. 
Banavalikar who is the Personnel Manager of the Corporation® Mr. Bana- 
valikar says in his affidavit that the remuneration of the Chairman was fixed 
at Rs. 60,000 plus two return air passages to the U.S.A, that by putting the 
Chairman and his- wife on the inaugural flight which.had free seats, the Cor- 
poration in fact saved the value of two return fares; and lastly that the Chair- 
man ‘‘was not given any hospitality other than that which was given to the 
other guests of the 6th respondent during the said inaugural flight to New 
York.” The affidavit of Mr. Banavalikar is vague firstly as regards the circum- 
stances in which the remuneration of the Chairman was fixed partly in cash 
and partly in kind, and secondly as regards the nature of hospitality extended 
to the Chairman during the flight and in the States. We must, however, men- 
tion that Mr. Khambatta adopted a very fair attitude and was willing to place 
before us such material as would enable us to come to a proper conclusion on 
this issue. The minutes of the 32nd. Meeting of the Corporation which was 
held in October 1959 show that the Chairman had originally suggested that 
his fees should be fixed on an hourly basis at the rate of Rs. 150 per-hour but 
that he finally agreed to accept a lump sum of Rs. 60,000. The minutes do not 
show that it was also agreed to give the free air passages to the Chairman but 
it appears that the reference was not made because the Chairman and his wife, 
like other passengers on the inaugural flight, were invitees. It seems to us 
a little odd that the remuneration of the Chairman should have been fixed 
partly in cash and partly in kind. The proceedings before the Arbitrator 
under s. 10-A of the Industrial Disputes Act are quasi-judicial in. character 
and a payment in kind is not an appropriate mode in which the fees of an 
arbitrator could be paid. In this case we are fortunately. dealing with a Public 
Corporation and we have no doubt that in fixing the remuneration of the Chair- 
man partly in kind, the Corporation, on its own part, was not actuated by any 
desire to secure an unfair advantage from the Chairman. The fact, however, 
remains that in addition to the two free air passages which may be assumed to 
be a part of the fees of the Chairman, hospitality was extended by „the Corpora- 
tion to the Chairman and his wife for a period of about seven days during 
their stay in the U.S.A. In the absence of any affidavit by the Chairman, we 
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have no reason to suppose that the hospitality thus received by the Chairman 
and his wife was too formal or niggardly to merit attention. Courts have al- 
ways zealously upheld the principle that it is not merely sufficient that justice 
is done but that justice must be seen to be done. In our opinion, by accepting 
for himself and his wife, hospitality from one of the parties to the disputes 
before him, the Chairman rendered himself incompetent to be a Judge of the 
cause before him. The directions given by the Chairman cannot, therefore, be 
permitted to form a part of the award. 

It is true that by reason of sub-s. (5) of s. 10-A of the Industrial Disputes 
Act, the provisions of the Arbitration Act, 1940, do not apply to arbitrations 
under s. 10-A. That cannot, however, mean that an arbitrator acting under 
s. 10-A is in the privileged position of being immune from rules of correct con- 
duct and that as an arbitrator he could be as arbitrary as he chose. Even 
if the Arbitration Act is inapplicable to arbitrations under s. 10-A and even 
though the Industrial Dispntes Act does not contain provisions similar to those 
‘contained in the Arbitration Act by which an award can be set aside for mis- 
conduct of the arbitrator, once it is held that the proceedings of an arbitrator 
acting under s. 10-A are quasi-judicial in character, the arbitrator must be 
held bound to observe, in spirit if not in letter, the rules of conduct which im- 
plicitly govern all judicial proceedings. 

It is not necessary to deal in details with Mr. Singhavi’s grievance that the 
directions given by the Chairman furnish intrinsic evidence to show that the 
‘Chairman developed a bias against the Union. It will be sufficient to call at- 
tention to a few of the directions given by the Chairman, to demonstrate that 
these directions limit the scope of the agreement and substantially alter its 
terms. For example, whereas under the agreement of May 9, the revised scales 
of pay and*the revised grades were to be given. retrospective effect from Janu- 
ary 1, 1959, by Direction No. 1, the Chairman has ordered that the benefit of 
the agreement should be extended only to such employees who were on the 
pax roll of the Corporation on the date of. publication of the award. By Direc- 
tion No. 2 the Chairman has directed that the benefit of agreement under de- 
mand 1E(b) should be given only to those-employees who had become perma- 
nent on or before January 1, 1959, and who had put in a service of at least 
‘one year on January 1, 1959. The agreement contains no such qualifica- 
tions. Then again, whereas the agreement provides that retrospective effect 
to new scales be given from January 1, 1959, the Chairman by Direction No. 6 
has decreed that the dearness allowance, the overtime allowance and other al- 
lowances be paid with effect from the date of publication of the award. We 
must mention that we are are not prepared to hold that the Chairman has 
deliberately given these directions with a view to favouring the Corporation 
but the circumstance that some of the directions given by the Chairman do in 
fact cut down the benefits which the workers were entitled to receive under 
the agreement only shows that the Union had reason to believe that the Chair- 
man had approached his task with a bias against the workers. 

We are unable to accept the contention of Mr. Khambatta that though the 
allegation of bias is made in the petition, it is not made a ground of attack 
against the directions given by the Chairman. Facts necessary to found the 
plea of bias or misconduct are clearly set out in the petition and they are 
traversed in the affidavit filed on behalf of ‘the Corptration. It may be that 
the petition is inartistically worded but there is no justification for the sub- 
mission that the allegations of misconduct are made in the petition as a matter 
of historical narrative. 

Mr. Khambatta then urges that we should refuse to grant relief to the peti- 
tioners on the ground of bias because: (1) the petitioners participated in the 
proceedings before the Committee of Arbitration even after acquiring knowledge 
that the Chairman had obtained free air passages from the Corporation: (2) 
the petition which was filed by the petitioners on the Original Side of the High 
Court was dismissed for rion-prosecution; and (3) that the petitioners had ob- 
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tained benefit°undér the award of the Chairman which they now seek to chal- 
lenge. We will proceed to a consideration of these objections in the order in 
which they are set out above. í 


As regards the first objection, it seems to us that fan from participating in 
the proceedings before the Committee, the petitioners indicated in no uncertain 
manner at the earliest opportunity that the Chairman had forfeited their con- 
fidence. The Chairman left India on May 14, 1960, and returned) in the 
middle of August. The first meeting of the Committee after the return of 
the Chairman to India was fixed on August 25. Mr. Lobo and Mr. Menon, 
who represented the Union on the Committee of Arbitration, refused to attend 
that meeting as stated by the Chairman in para. 22 of his award. The Union 
also followed suit with the result that no business could bé transacted in the 
meeting of the 25th. On August 30, the Union filed a writ petition on the 
Original Side of the High Court asking that the Chairman be restrained from 
acting further in the matter on the ground that he-had accepted hospitality of 
the Corporation. It is, therefore, impossible to hold that the petitioners lay 
by and acquiesced in the attitude of the Chairman. 


There is no substance in the second objection, as the petition which was filed 
on the Original Side was not dismissed on merits. Permission was sought for 
the withdrawal of that petition in view of the note recorded by the Law Minister 
on September 1, 1960, and the petition was eventually dismissed for-non-prosecu- 
tion on September 7. The earlier petition not having been decided on merits, 
the dismissal thereof cannot operate as a bar to the present petition. 


The third objection raised by Mr. Khambatta is that the petitioners cannot 
be allowed to approbate and reprobate, that having obtained benefits under 
the award of the Chairman, it is not permissible to the petitioners ¢o assail the 
award. The Chairman declared his award (that is to say, the agreement of 
May 9, 1960, on which were superimposed the directions of the Chairman) on, 
November 1, 1960, and the same was published in the Official Gazette on 
November T 1960. The note'recorded by the Law Minister shows that’ the 
Corporation "had agreed to implement the agreement of May 9, as interpreted 
by the Chairman. The Corporation, therefore, proceeded to obtain the sanction 
of the Central Government to the new conditions of service of the workers as 
required by s. 45(2)(b) of the Air Corporations Act, 1953. In anticipation 
of- the sanction, the Corporation served individual notices on the employees 
between January 1 and 10, 1961, that it proposed to implement the agreement 
of May 9, 1960, as interpreted by the Chairman. The sanction of the Central 
Government was obtained on January 30, 1961, and the salaries or wages were 
paid to the employees in accordance with-the directions of the Chairman, on 
or about February 1, 1961. Mr. Khambatta submits that by accepting the 
payment the employees had obtained the benefit of the award of the Chairman 
and that, therefore, they cannot be permitted to turn round and challenge 
the award. All that is necessary to state in answer is that on January 9, 1961, 
the present petition was filed to challenge the award of the Chairman. It is 
true that the workers did not send any reply to the individual notices served 
on them by the Corporation but they made a more effective reply by filing the 
present petition. ‘That the Corporation abided by the award of the Chairman 
is not a-matter of merit, for in doing so, it only honoured its commitment to 
i Law Minister. The workers on their’ part, chose the course foreseen in 
that note. 


This disposes of all the objections raised on behalf of the Corporation. The 
question now is ‘whether, as urged by Mr. Khambatta, we must set aside both 
the agreement of May 9, 1960, and the directions given by the Chairman or 
whether as contended by Mr. Singhavi, we should only set aside the directions. 
In our opinion, the agreement which ‘the four representatives haq arrived at 
on May 9, 1960, is clearly severable from the directions issued by the Chair- 
man. In "fact, what we have before us is a lawful agreement on which are 
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- , . : 
` superimposed directions which are without jurisdiction. There is, therefore, 
no difficulty in giving effect to the agreement apart from the directions. 

Th conclusion, we uphold the agreement which the four representatives had 
arrived at on May 9, 1960, and set aside the directions issued by the Chairman. 
The agreement has already been published in the Official Gazette as a part of 
the Award of respondent No. 1 and it is, therefore, unnecessary to have it re- 
publishéa. 

The decision of the Chairman on demand No. 20, which was left to his ad- 
judication by the agreement of May 9 will stand, as the petitioners have 
not asked for any relief in that ‘behalf. If such relief was askéd for, 
we would have jad no hesitation in setting aside the decision of the 
Chairman on this demand. The Chairman has rejected the demand not 
on merits, which he ‘was called upon to do, but for an extraneous reason that, 
the workers ‘cannot hop about and have a bit’ from here and a bit from 
there’’, by which is presuñably meant that the workers cannot be given the 
benefit of the agreement as well as of the decision on merits. The parties them- 
selves entered into an agreement whereby disputes on all the demands except 
Demand No. 20 were settled and Demand No. 20 was left to the judicial deter- 
mination of the Chairman. It was, therefore, not open to the Chairman to 
question the wisdom or propriety of the very agreement under which he de- 
rived authority to adjudicate upon Demand No. 20. The parties had unequi- 
vocally expressed their intention that, the Chairman should hear and decide the 
dispute on Demand No. 20 on merits. This he failed to do and in our opinion, 
wrongly. We understand that their Lordships of the Supreme Court have 
recently held that in exercise of powers conferred by art. 227 of the Constitu- 
tion, the High Court can even act suo motu. A power possessed need not, 
` however, be necessarily exercised and we do not feel called upon to do so. The 
petitioners having chosen to challenge the award partially, it would not be 
legitimate to give them a relief which they have declined to ask for. 

For these reasons, the petition succeeds and thé rule will be made absolute. 
The State of Maharashtra, which is respondent No. 7, has submitted to the 
orders of the Court. The petitioners will be entitled to get the costs of the 
petition from respondent No. 6, the Corporation. 


- PATEL J. [His Lordship after setting out the facts, proceeded.J Mr. Kham- 
batta, who appears on behalf of the Corporation, has raised a preliminary ob- 
jection and argued that no writ can be issued by this Court inasmuch as the 
Committee of arbitration functioned as private arbitrators under s. 10-A. 
Mr. Khambatta relies for this contention on a decision of the Kerala High 
Court, by Mr. Justice 8. Velu Pillai in the case of A.T.K.M. Employees’ Assoen. 
v; Musaliar Industries, which undoubtedly supports him. 

-'The Industrial Disputes Act constituted special Tribunals to deal with indus- 
trial disputes. - Under the scheme of the Act, attempt is first made to 
bring about settlement by negotiations." I£.. the negotiations fail, then 
under s. 10, the State Government is entitled to refer the disputes to either. 
the Labour Court,: Tribunal or the National Tribunal constituted under the Act. 
Consistent with the principle of agreed settlement of disputes, by s. 10-A an 
innovation was made by which parties were enabled *to nominate their own 
arbitrator instead of the Tribunal under the Act. An agreement has to be 
entered into in the form prescribed.- Under sub-s. (3) of s. 10-A, it is to be 
forwarded to the appropriate Government. The Government is required to 
publish the same in the Gazette and thereafter the arbitrator has to enter into 
the reference. Sub-section.(4) makes it obligatory on the arbitrator to im- 
vestigate the.dispute_and submit his award to. the appropriate Government. 
Sub-section (5) excludes. the application of the Arbitration Act, 1940. Under 
s. 11 the arBitrator is required to follow the procedure prescribed by the rules 
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framed under the Act. Most of the rules framed in Part III of the rules in 
respect of powers, procedure and duties apply as much to the arbitrator as to 
the Tribunals constituted under the Act. It is no doubt true that rules 15, 46, 
17-A, 19, 23, 25, 27, 28, and 30 do not apply. In othe» respects he is in the 
same position as.a Tribunal under the Act, the decision of both being defined as 
award. by s. 2, sub-s. (b). Section 17 places his award and that of a Tribunal 
constituted under the Act in the same position and it is as binding-axd final 
as that of the Tribunal. Non-compliance with the award carries the same 
penal consequences as in the case of an award by the Tribunal. These provi- 
sions nfake it amply clear that though the arbitrator is initially appointed by 
the parties, his position is no different from that of a Tribunal constituted 
under the Act. 

It is now well-established that a Tribunal constituted under the Act is sub- 
ject to the jurisdiction of the High Court under arts. 226 and 227 of the Con- 
stitution inasmuch as it is held to fall within the word ‘‘Tribunals’’ in art. 136. 
In the case of Bharat Bank Lid. v. Employees of Bharat Bank Ltd.,2 while 
considering the application of art. 136 of the Constitution in reference to a Tri- 
bunal under the Act, an argument was raised that the award of such a Tribunal 
under the Act was nothing but an award of an arbitrator and that the Court 
would have no jurisdiction. In support of the argument, reliance was placed 
on the case of Rola Co. (Australia) Pty. Ltd. v. The Commonwealth, and in 
connection with that case Mr. Justice Mahajan says (p. 494): 

“The award given by an Industrial Tribunal in respect either of bonus or higher 
wages, etc. is enforceable by its own force and by the coercive machinery of the Act 
and it is not merely a declaration of a character that furnishes a cause of action to the 
employee to bring a suit on its foot to recover the wages. An arbitral tribunal’s deci- 
sion cannot be enforced unless it has the sanction of a Court of justice behind it but the 
award of the Tribunal is enforceable under the Act itself by the coercive machinery 
provided therein.” i 
In view of what I have stated above, an arbitrator under s. 10-A is subject to 
the jurisdiction of this Court under arts. 226 and 227. In the case relied ùpon 
_ by Mr. Khambatta i.e. A.T.K.M. Employees’ Assocn. v. Musaliar Industries re- 

liance was also placed on the case of Regina v. National Joint Council for the 
Craft of Dental Technicians (Disputes Committee), Ex parte Nete*+. In the 
latter case, a writ was sought against a private arbitrator to whom Arbitration 
Act applied and whose award was open to challenge in the ordinary way. The’ 
learned Chief Justice observed: (p. 708) : f 

“... There is no instance of which I know in the books where certiorari or prohibition 
has gone to any arbitrator except a statutory arbitrator, and a statutory arbitrator is a 
person to whom by statute the parties must resort.” f 
When applying the English principles, one must bear in mind the fact that 
in England the power is of gradual growth. Originally writs of prohibition 
and certiorari were issued to inferior Courts and in course of time, as exigencies’ 
of changing circumstances demanded, they were issued to other Tribunals. . So’ 
far as the High Courts in India are concerned special provision is contained 
in arts. 226 and 227 of the Constitution, and therefore in respect of the powers of 
the High Courts, the analogy of English law would not be appropriate. It.is 
for this reason that in T°C. Basappa v. T. Nagappa,® it was observed (p. 256) = 

“...In view of the express provisions in our Constitution we need not, now look 
back to the early history or the procedural technicalities of these writs in English law, 
nor feel oppressed by any difference or change of opinion expressed in particular cases 
by English Judges.” i 

The language of arts. 226 and 227 is very wide and is unqualified. The 
award has far-reaching consequences and there is no method by which such an 
award can be challenged. In view of the peculiar position of the. Arbitrator 


2 [196501 S.C.R. 459. 4 [1953] I.Q.B. 704. 
3 (1944) 69 C.L.R. 185. 5 [1955] I S.O.R. 250. 
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under s. 10-A, ‘even if he ‘is not exactly a- Tribunal under fhe Act he is so 

very like it, that he must be held to be a ‘*Tribunal’’ under art. 227 of the Con- 
stitution, and as such he is subject to’ the jurisdiction of the High Court under 
arts. 226 and 227. With respect, therefore, it is difficult to agree with the de- 
cision in the case of A.T.K.M. Employees’ Assocn. v. Musaliar Industries. 

_ Though the words of art. 227 are very wide, the jurisdiction is merely super- 
visory. The exercise of jurisdiction is subject to the well-known and now 
well-established limitations, a writ being generally granted if a Tribunal acts 
without or, in excess of jurisdiction. Absence of jurisdiction may arise out 
of several causes and similarly may be lost for several reasons. A Tribunal 
may suffer from incapacity or disability by reason of its very constitution or 
by reason of some extraneous circumstances, -and if a clear case is made out 
where it has acted without jurisdiction or in excess of jurisdiction, and justice 
demands, the Court is entitled to interfere. 

So far as the first ground of attack is concerned, it is not possible to accept 
the contention raised on behalf of the petitioners. It is no doubt true that in 
para. 793.0f his Award, respondent No. lsays: - 5 

“I would not withhold the results of this agreement from the employees. I accord- 
ingly direct that the above agreement reached by the four arbitrators on the 9th May 
1960 in respect of all the demands which were before the Arbitration Committee and 
subsequently ratified by the parties be implemented.” 

But then, this is not all. He proceeds in the same paragraph immediately 
thereafter to say that: 

. “This agreement, however, as it stands is vague on several material points and is 
likely to lead, to industrial disputes unless clear instructions are given as to its imple- 
mentation.. „In these circumstances, in order that this award may not be a genesis of 
further industrial. disputes and unrest, I consider it necessary to give the following 
directions subject to-which the agreement dated the 9th May 1960 shall be implemented.” 
One*must read the paragraph as a whole. Everything cannot be said éither in 
one word or in one sentence. On a fair construction of the paragraph, it 
seems that respondent No. 1 agreed to the implementation of the decision of 
the four arbitrators, subject to his directions. 

‘On the second question, i.e. jurisdiction, the contentions of the petitioners 
must be accepted. I agree with my learned brother that the agreement can 
have only one interpretation and -that is, if the four arbitrators appointed by 
_ the parties unanimously agreed, the Chairman lost jurisdiction to aet 
as a sole arbitrator. Giving a fair and reasonable meaning to the terms 
of reference, it is clear that the parties could not have intended to make 
him the sole arbitrator at his choice by disagreeing with the four arbitra- 
tors. There is no substance in the contention made on behalf of respondent 
No. 6 that the four arbitrators were not authorised by the Corporation to act 
as they did. Their authority was derived from the reference itself and was 
not required to be under any other arrangement. The affidavit filed by res- 
pondent No. 2 nominated on the Committee of arbitration by the Corporation, 
particularly para. 9 shows that the agreement was arrived at as members of 
the Arbitration Committee and not as representatives on behalf of the party. 
It is also further clear from para. 3 of the said affidavit,that even the Chairman 
of the Corporation was not averse to the four arbitrators, i.e. respondents 
Nos. 2, 3, 4 and 5, as such attempting to reach agreed solutions in respect of 
the demands which were referred to the Committee. Same inference arises 
from the affidavit of Banavalikar on behalf of the Corporation. It must, there- 
fore, be held that respondent No. 1 lost Jurisdiction to decide the matter as the 
sole and independent arbitrator. 

It is also clear that the third ground of challenge must also succeed. The 
averments in respect of this contention are made in paras. 6 and 9 of the 
petition. Mr. Banavalikar on behalf of the Corporation states in his affidavit 
that after negotiations it was agreed that the remuneration of respondent No. 1 
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would be Rs. 60,000 plus two return air passages to the U.S.A. He -was in- 
vited to the inaugural flight when the Boeing service was started in the month, 
of May. Along with the respondent and his wife, there were other guests and 
Mr. Banavalikar has stated that respondent No. 1 was not given any hospitality 
other than that which was given to the other guests, the implication being 
that at least for seven days that the guests were in the U.S.A., respondent No. 1 
and his wife enjoyed the hospitality of the Corporation. Phere caf be no 
doubt that the hospitality could not have been niggardly. The acceptance of 
such hospitality during the pendency of arbitration would clearly amount to 
legal misconduct. It may be that a single lunch or some entertainment at 
tea during the pendency of an arbitration proceeding accented by an arbitra- 
tor may not amount to such misconduct as to vitiate an award if no prejudice 
is shown. Even in such cases Courts have not looked upon such indiscretion 
of even lay arbitrators with any amount of favour wand such conduct has been 
severely criticised. 

It is argued on behalf of the petitioners that even if it is necessary to show 
that there is prejudice sufficient evidence of it is to be found in the directions 
given by respondent No. 1. My learned brother has dealt with them and it 
is not necessary for me to traverse the same ground over again, The language 
used in the Award is far too strong in several places and the quotation from 
Bhartrihari in the last paragraph of his award and comparison of the demands 
of the employees with ‘‘the ever young greed of human’’ would appear to be 
uncalled for. His criticism taken along with the directions, some of which 
appear to be prejudicial to the employees, are sufficient to vitiate the directions 
and they must, therefore, be quashed. As there is no prayer that the decision 
on demand No. 20 be also quashed, it is not necessary to quash it. e 

It was argued by Mr. Khambatta that the petitioners have not made this 
allegation as a ground of attack to the Award. It is no doubt true that it is 
not specifically taken in the grounds as such. But in the petition itself specific 
allegations have been made which were also made in the previous petition 
ander art. 226 of the Constitution filed on August 30, 1960. It is clear, reading 
yell petition as a whole, that this was intended as a ground for attacking the 

ward 

It is not necessary to deal with the other grounds, which have been dealt 
with by my learned brother. 

Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Naik and Mr. Justice Abhyankar. 


STATE v. ABDUL AZIZ AMINUDDIN.* 


Imports and Exports (Control) Act (XVII of 1947), Secs. 5, 3—Notification issued on 
December 7, 1955, under s. 3 of Act of 1947. Rule 5—General Clauses Act (X of 
1897), Sec. 3(1)—Essential Commodities Act (X of 1955), Secs. 8, 10—Contravention 
of conditions of licencg imposed under, r. 5 of Order (Notification) issued in 1955, 
whether amounts to contravention of Order—Whether offence of abetment under 
s. 5 requires mens rea. 


Contravention of the conditions of licence imposed by the licensing authority 
under r. 5 of the Order (Notification) issued by the Central Government on De- 
cember 7, 1955, under s. 3 of the Imports and Exports (Control) Act, 1947, amounts. 
to contravention of the Order by virtue of the provisions of r. 5(4) of the Order. 

Section 5 of the Imports and Exports (Control) Act, 1947, makes no reference to 

+ Decided, August 3/4, 1961. Criminal tional Chief Presidency Magistrate, TIT Court, 


Appeal No. 99 of 196 » against the order Esplanade, Bombay, in Case No.278/S of 1959. 
of dcquittal passed by M. Nasrullah, Addi- 
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mens rea, a Abemant of the contravention of an order is coupłed together with the 
contravention itself in s. 5, and‘ must be treated as standing on the same footing. 
Therefore, the offence of abetment under s, 5 will not require any kind of mens rea. 


` Tur facts appear ine the judgment. 


R. B. Kotwal, Government Pleader, for the State. 
A. A. <Peerbhoy, with A. M. Salik, "for the respondent- accused. 


Nam J. This is an appeal by the State from an order of acquittal. The 
material facts lie -within a narrow compass and may be briefly set out „as fol- 
lows: There is a Co-operative Society known as Malegaon Powerloom Sadi 
Manufacturers Cotoperative Association, Ltd., Malegaon. This Society was 
registered under the Co-operative Societies Act. The respondent (original 
accused No. 1) was the Chairman and Mohamed Gofran Mohamed Amir Gofran, 
Mohammed: Ishak, Mohammed Siddik, Abdul Majid, Abdul Rehman and Haji 
Imamuddin were members of the Society at the material time. On January 10, 
1955, accused No. 1 as the Chairman of the Association made an application for 
the issue of a licence for importing silk yarn for consumption in the power- 
looms of the members of the Association. -On January 2, 1956, a licence was 
issued to the said Association permitting imports upto the limit specified there- 
in. Warden & Co., who have their office at Bombay, represent certain manu- 
facturers in foreign countries. On May 13, 1956, accused No. 1 placed an 
erder with Warden & Co. for importing 120 deniers and 150 deniers of silk 
yarn. Accordingly, Warden & Co. placed orders with the foreign manufac- 
turers for supplying them with the necessary quantity of silk yarn. Letters 
ef credit were opened by the Association and Warden & Co. stood guarantee in 
respect of tfe payment of the amount of the price of the goods to be imported. 
The goods ordered by Warden & Co. were received in the months of June and 
July. The particulars relating to the arrival of these goods have been men. 
tioned at exh. E by Warden & Co. and these particulars are as follows: 

(1) 149 cases of 60 denier, dull IIT: 

(2) 65 cases of 120 denier Bright I. 

(3) 25 cases of 150 denier Bright hanks. 

Tn all, 239 cases containing silk yarn arrived and were taken delivery of by 
Warden & Co. in the months of June and July. Out of this, 25 cases of 120 de- 
nier Bright I were delivered to the Silk Processing and: Lace Mills, according 
to the instructions of the Association for doubling the yarn. Similarly, 25 
eases of 150 denier bright hanks were also delivered to the Association—18 
cases were delivered on September 19, 1956, and 12 cases on September 27, 
1956. Considerable correspondence took place between Warden & Co. on one 
hand and the Association on the other regarding the delivery of the remaining 
quantity. On July 17, 1956, Warden & Co. wrote a letter to the Association 
_ stating that they had written letters requesting ‘the Association to take delivery of 
the ordered goods, but that they had not yet heard anything from the latter in 
that respect. They further stated that the market in art silk yarn was going down 
every day. Therefore, they requested that immediate arrangement for delivery 
may kindly be made to avoid further unpleasantness. They wrote a second letter 
on July 27, 1956, pointing out that on the credit and reputation of accused No. 1, 
the Chairman of ‘the Association, the company indented the goods without asking 
for any deposit. They also pointed out that the market rates of art silk yarn 
had already gone. down and were still showing’a downward tendency. They, 
therefore, requested the Association to make full payment and to obtain déli- 
very of the goods within a fortnight and in case, it did not do so, Warden & 
Co. would be forced to sell the ‘goods in the market at the risk and cost of the 
Association. On August 16. 1956, accused No. 1 as the Chairman of the As- 
gociation wrote a letter to Warden & Co. stating that the Association had re- 
eeived art silk of 60 deniers, dull IIT, but the consumers complained that they 
were not.of the same quality as the goods ordered by them. He, therefore, re- 
L.R— 
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fused to’ accept délivery of the same. Accused No. 1, therefore, requested 
Warden & Co. (hereinafter referred to as the Company) to exchange the silk 
yarn with one of better quality. On August 22, 1956, the Association wrote- 
a second letter, which is in the nature of a reminder. On August 28, 1956, 
it wrote a third letter stating that the Association had teceived three cases of 
60 denier dull III cones and it was found that they were below the standard of 
the sealed sample given to it by the Company. The leiter then refers to certain 
conversation that was supposed to have taken place between’ Abdul LAtif and 
the Managing Director of the Company and adds: a 

“We hereby confirm your agreement to dispose of this yarn at our cost and risk 
and to pay us damages for this yarn as suggested by our Association.” 

There is an endorsement on behalf of the Company to the fellowing effect: 

“We confirm the above.” a 7 
On September 17, 1956, the Association wrote another letter to the, Company, 
the contents of which it is not necessary to refer for, the purpose of this appeal. 
On September 24, 1956, it wrote another letter to the Company. This letter 
refers to sending five cases of 120 denier Bright art silk to the Silk Processing 
and Lace Mills for doubling purpose. On October 19, 1956, again the As- 
sociation wrote a letter to the Company the contents of which are not relevant 
for the present purpose. On November 9, 1956, the Company wrote a letter to- 
the Association, which is somewhat important. In that letter, they stated: 

“,,.Kindly note that if your accounts are not finalised within the next one week 
from this date, we will be reluctantly compelled to, in accordance with our contract,. 
dispose of the stocks held by us and to appropriate the amounts received by us towards 
your outstandings...”. i 
Again, on November 13, 1956, the Association wrote a letter stating : 

“...As the price of art silk yarn bas fallen greatly, it is not possible for our Associa- 
tion to take delivery of the balance goods. As such, you are, therefore, requesied to- 
dispose of the balance goods lying with you in such a manner that our Association suffers. 
no loss whatsoever but gets a net profit of at least 4 per cent on these goods...”.° 
It is common ground that thereafter Warden & Co.- proceeded to sell away the- 
silk yarn in the open market. That is why the members of the Association in- 
eluding accused No. -1, who is the Chairman, were prosecuted for an offence: 
under s. 5 of the Imports & Exports (Control) Act, 1947 (hereinafter referred 
to as the Act of 1947). The case for the prosecution was that, the members of 
the Association have contravened the terms of the licence by consenting to dis- 
pose of the silk yarn that was imported on condition that the yarn would be 
utilised for manufacturing purposes by the members of the Association them- 
selves. 

All the accused pleaded not guilty to the charge. Accused No. 1 submitted 
a lengthy written statement and contended as follows: -The Association was 
not in good financial position to purchase all the yarn at one time. They, 
therefore, asked the Company to finance the. import of goods and indent the 
same for them. When the goods arrived, the Association paid the money. and 
took delivery of the part of the silk yarn imported and distributed the same to- 
the members. As regards the remaining part, when the sample was shown to- 
the members, it was found that the goods were defective. The Association 
thereafter asked the Company to exchange the yarn of better quality and as 
they refused to do so the Association did not take delivery of the remaining 
goods, The Association had no other alternative but to give consent to selling 
the goods by the, Company, because the latter: had threatened them to. sell the- 
yarn. The Association asked for.damages for the loss of profit and the Com- 
pany sent a; cheque for a sum of Rs. 5,040, which has been deposited in. the. 
bank account of the Association. > - : Pos EE. ~ 

The trying Magistrate, in the first place, held that the breach of the conditions. 
of the licence does not; amount, to the: breach of the order. Therefore, even if 
it, is held, proved that, the ‘Association consented to the selling away; of. the: 
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goods by the Company in R of the terms of the licente, they would not- 
be guilty of the offence of s. 5 of the Act of 1947. In the second place, the trial 
Magistrate accepted the theory set up for the defence, viz. that the goods were 
of an inferior quality and that’is the reason why the Association was not pre- 
pared to accept the delivery. He also held that the Company had the right to. 
have the goods sold by reason of the fact that the Association refused to accept 
delivery, on making payment. ‘Consequently, he acquitted all the accused. It 
is against that judgment that the State has preferred an appeal against accused 
No. 1, who was the Chairman of the Association. The State has not preferred 
any appeal from the order of acquittal in favour of the remaining accused. 

Mr. Kotwal, the learned Government Pleader; contended that in holding that 
the breach of ‘the conditions of the licence does not amount to the breach of the 
Order, the trial Magigtrate has ignored the provisions of r. 5(4) of the Order 
issued by the Central Government under the provisions of s. 3 of the Act, in 
1955. He also contended that there is no satisfactory evidence to show that, 
as a matter of fact, the goods that were sent by the suppliers from foreign 
countries were of inferior quality and, therefore, could not be used by the manu- 
facturers. He also urged that Warden & Co. had no right whatsoever to sell 
away the goods and that the Company in collusion with the members of the 


Association had devised a subterfuge for enabling them to sell away the goods, 


in open market. He also argued that the entries in the outward register 
have been fabricated with a view to show that attempts were made to inform 
the Controller of Imports that the goods were unusable and they should be, 
allowed to be substituted. 

We propose to discuss first, the question as to whether the ‘breach of condi- 
tions of the licence amounts to contravention of the order within the meaning 
of that expression in s. 5 of the Act of 1947. For this purpose, it would be 
desirable to trace the history of the various Orders that were passed by the 
Central Government prohibiting imports and controlling them. In 1948 the 
Central Government issued a Notification under the provisions of r. 84(3)° 
of the Defence of India Rules regulating imports of certain kinds of goods. 
One of the provisions of this Order was that goods of the description specified 
in the schedule thereto could not be imported without obtaining a special licence 
in that behalf. After the enactment of the Imports and Exports (Control) 
Act of 1947, a fresh Notification was issued on March 6, 1948. Sub-clause (v) 
of clause (a) of the said Notification provided that the licensing authority may 
impose such other conditions, which it considers expedient from the adminis- 
trative point of view and which are not inconsistent with the provisions of the 
Act. This notification (we prefer to call it ‘an Order, because that is how it 
has been referred to in the relevant section in the Act of 1947) was issued under 
the powers conferred upon the Central Government by s. 3 of the Act. Sec- 
tion 3 of the Act of 1947 runs thus (relevant: portion cited) :— 

“The Central Government may, by order published in the Official’ Gazette, make 
provisions for prohibiting, restricting or otherwise controlling, in all cases or in specified 
classes of cases, and subject to such exceptions if any, as may be made by or under the 
order:— 

(a) the import, export,.. 

(b) me bringing into Sey port or place in India of ‘goods of any specified des~ 
cription.. 

As stated above,. ‘the Order of 1948 was issued by the Central Government by . 
virtue of the powers conferred upon them by s. 3 of the Act. Section 5 of the 
Act of 1947, which is the penalising, section runs thus: 

“If any person contravenes, or attempts to contravene, or abets a contravention of, 
any order made or deemed to have been made under this Act, he shall, without prejudice: 
to any confiscation or penalty to which he may be liable under the provisions of the 
Sea Customs: Act, 1878 (VIT of 1878), as. applied by sub-section, (2) of section 3, be 
plinishable with imprisonment for’ a teim which may extend’ to one year, or with fine, or 
with both.”. tone 


oo 
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It would thus-be seen that the act, which was penalised by s. 5 of the Act of 
1947, was, the act of contravention or attempted contravention or abetment of 
contravention of any order made under the Act. The Order issued on March 
6, 1948, merely provided that the officer issuing the licence may issue 
the licence subject to the conditions laid down therein and these condi- 
tions have been enumerated in sub-els. (i) to (v) of the said Notification. The 
Order did not contain any provision to the effect that the person to whom the 
licence is issued is bound to obey the conditions of the licence. That being the 
ease, the question arises as to whether the breach of any of the conditions im- 
posed by the licensing authority would amount to the breach of the Order. Since 
there was no provision which laid down that the conditions of the licence must 
be complied with, it follows that the breach of the conditions*would not amount 
to the breach of the Order. The conditions, after all, were imposed by the 
licensing authority and unless the Order itself provided that the licensee is 
under an obligation to comply with those conditions, the breach of the conditions 
of the licence would not amount to the contravention of the Order. This 
was the view that was taken by the Caleutta High Court in C. T. A. 
Pillai v. H. P. Lohia.’: The relevant observations are to be found at 
page 90. In 1955, however, a new Notification was issued by the Central Go- 
vernment on December 7, 1955, by virtue of the provisions of s. 3 of the Act of 
1947, which replaced the Notification issued in 1948. Rule 5 of this Order is 
important. It relates to the conditions of licence and, in effect, provides that 
the licensing authority may impose conditions as specified therein. Clause (4) 
of r. 5 lays down: 

“The licensee shall comply with all conditions imposed or deemed to be imposed 
under this clause.” z 
The effect-of this provision is that, the Order itself lays down that the condi- 
tions of the licence must be complied with. In other words, the contravention 
of the conditions of the licence is tantamount to contravention of the Order itself. 
The Order itself provides that the conditions of the licence shall be complied 
with. It, therefore, follows that non-compliance with the conditions of the 
licence amounts to contravention of the Order. 
_ Mr. Peerbhoy, for the respondent, raised two contentions on this point. First 
of all, he suggested that cl. (4) of r. 5 of the Order of 1955 amounts to 
a twice delegated legislation, in that it authorises the licensing authority to lay 
down a rule, the breach of which would amount to an offence. We are unable 
to accept this line of reasoning. Rule 5 of the Order empowers the licensing 
authority to impose conditions on the lines laid down in the various clauses of 
that rule. Now, the conditions of the licence can be attacked on two grounds. 
First of all, they can be attacked on the ground that they are not in conformity 
with the conditions mentioned in the various clauses of r. 5 of the Order of 
1955. Secondly, they can be attacked on the ground that they are opposed to 
the provisions of s. 3 of the Act of 1947. Section 3 of the Act, in effect, pro- 
vides that the Central Government may pass order providing for prohibiting, 
restricting or otherwise controlling the imports and exports. Mr. Peerbhoy 
argued that the licensing authority may impose any conditions according to 
his whim and those conditions-may even be unreasonable and in that case, it 
would not be proper to fold that breach of such conditions amounts also to the 
breach of the Order. This argument is beside the point., If the conditions 
imposed by the licensing ‘authority travel beyond the scope, of the objects men- 
tioned in s. 3 of the Act or the ambit of r. 5, the conditions can successfully 
be attacked as invalid and not binding. So long as there is no challenge to the 
conditions-imposed on the licensee on any of the grounds available under s. 3 of 
the Act.of 1947 or r. 5 of the Order, it must follow that the conditions are 
reasonable and proper and are within the ambit of the powers conferred upon 
the licensing authority, Once we hold that the conditions laid down by the 
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Heensing authority cannot be impugned on any of the grounds that are open to 
accused No. 1, then the bottom of the argument advanced by Mr. Peerbhoy 
would be knocked out. It is not as if the licensing authority has the power of 
laying down the penaléy. All that the licensing authority can do is to lay down 
certain conditions and the Order provides that the licensee shall comply with 
those canditions. This provision does not depend upon the whim or the caprice 
or the #weet will of the licensing authority, but; this is a provision made by the 
Order itself. There is, therefore, no question "of any double delegation. The 
rules have been made by the Central Government by virtue of the powers given 
to them by s. 3 of the Act of 1947. . 


The second line pf attack pursued by Mr. Peerbhoy was based on the ground 
that the Legislature felt it necessary to amend the provisions of s. 5 of the 
Act of 1947. The provisions of s. 5 of the Act were amended in 1960 and the 
amending provision came into force on March 7, 1960. The amending provi- 
sion does not apply to this case, because the contravention has taken place 
prior to March 7, 1960.. But, that is not the question, which we are considering. 
The only question which we are considering is, whether without amending s. 5 
of the Act, the Order issued by the Central Government under s. 3 thereof can 
make a provision compelling compliance with the conditions of the licence so that 
the breach of those conditions would amount to breach of the Order. In order 
to appreciate this argument, it is necessary to cite the section as amended in 
1960. Section 5 of the Act, as amended, runs thus: 

“Tf any person contravenes, or attempts to contravene, or abets a contravention of, 
any order made or deemed to have been made under this Act or any condition of a 


licence granted under any such order, he shall....be punished with imprisonment....”. 


Mr. Peerbhéy’s argument was that it was wholly unnecessary for the Legislature 
to amend s. 5 of the ‘Act of 1947, if their object was achieved by incorporating 
x.'5(4) in the Order of 1955. We are unable to accépt this line of reason- 
ing. The Legislature thought it fit to amend the provisions of s. 5 of the Act of 
1947 to remove all doubts and to allow no room or scope for any kind of argu- 
ment. In other words, the provision is intended to clarify the existing legal 
position. The amendment appears to have been conceived in the spirit of what 
is known as abundant caution. The Statement of Object contained in the Bill, 
which later on became the amending Act, explains the necessity of amending 
s. 5 as follows: 

“...to amend s. 5 of the Act so as to expressly provide that the breach of a condition 
of the licence is also an offerice punishable under the Act.” 


We, therefore, feel no hesitation in holding that even in the absence of the 
amendment of s. 5 of the Act, the contravention of the conditions of the licence 
amounts to contravention of the Order by, virtue of the provisions of r. 5(4) 
of the Order of 1955. 

Mr. Peerbhoy then contended that the obligation to comply with the condi- 
tions of the licence imposed by r. 5(4) is on the holder of the licence, and, 
in this case, the Association is the holder of the licence. Accused No. 1, accord. 
ing to him, is not the holder of the licence. In order to understand this argu- 
ment, it is necessary to see why and for. what purpose the Association is formed. 
The application was made by the Association for a licemce on January 12, 1955. 
Against the column ‘‘name of the industry and the purpose for which the raw 
materials are required’’ it is stated: 

“Members of the Association for the purpose of manufacture of sarees and borders.” 
In recommending the application to the Textile Commissioner, Bombay, the 
pone Controller, Bombay, states (part of exh. A): 

..The Malegaon Powerloom Sadi Manufacturers Association, Ltd., Malegaon, was 
an een gore: agency for the distribution of yarn during the period when there 
was controlled distribution of yarn. This office has no objection, if-the Association’s 
application is recommended to the Controller.of Imports for the import of art silk yarn.” 
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In the written’ statement at paras. (3) and (4), accused No. 1 stated as follows: 

“The members of our Association are poor powerloom weavers and it is the object of 
the Association to help the members by securing cheap raw material and by other means. 
During the period of controls, i.e., between the years 1944 and 4952, the Association used 
to secure cotton yarn quota Fom the Government and distribute the same among its 
members at controlled rates.” 
In para. (4), it is stated: 

“In 1955, I applied, on behalf of the Association, the Controller of Foppa for a 
licence fo import art silk yarn.. 
‘This will show that the Association i is not a body of manufacturers. It does not 
by itself undertake any manufacturing activity. The Asso¢iation is composed 
of members, who are manufacturers and an Association has been formed, so 
that the imported quota would be equitably distributed amongst the members 
of the Association. In other words, the Association is just a distributing agency. 
At this stage, it is necessary to note that, one of the conditions of the licence is 
that the goods will be utilised for consumption. That condition runs thus: 

“This licence is issued subject to the condition that the goods will be utilised only 
for consumption as raw material or accessories in the licence-holder’s factory and that 
no portion thereof will be sold to any party.” 
Since the Association has no factory of its own, it follows that the goods cannot 
be utilised by the Association for consumption in the factory. The licence 
‘exh. C) is headed by the words ‘‘AU’’. The letters ‘‘AU”’ convey the mean- 
ing of Actual User. It is, therefore, clear that although the licence is issued 
in the name of the Association, the goods are intended for distribution to the 
members of the Association who’ are manufacturers. If this view is correct, 
then it must follow that the obligation cast by r. 5(4) of the Order is not 
only binding upon the Association, but is also binding upon the members of 
the Association and each of them is beund to comply with the conditions as the 
actual user of the goods that have fallen to his share in the process of distri- 
bution. 

Conceding, for a moment, that the principal obligation lies upon the Asso- 
ciation, the question is, whether the members of the Association are liable as 
abettors. Section 5 of the Act of 1947 penalises abetment of contravention of 
any Order. Mr. Peerbhoy, however, contended that unless the principal ac- 
cused is also prosecuted, the abettors cannot be proceeded with. ` Alternatively. 
he suggested that, if abettors are to be prosecuted, then the prosecution ‘will 
have to bring home guilty intention or guilty knowledge to the members con- 
cerned. He conceded that the offence of contravention contemplated by s. 5 of 
the Act of 1947 did not-require any mens rea. He, however, argued that, so 
far as the abettors are’ concerned, mens rea will be an essential part of ‘the 
offence of contravention. In that connection, he referred to the provisions of 
s. 107, Indian Penal Code, and argued that aiding or abetting must be inten- 
tional. In the view that we have taken above, it is not necessary to pronounce 
any verdict on this contention. It is sufficient to note that abetment has not been 
defined: in the Imports and Exports (Control) Act of 1947. That being the 
case, we will have to take into account the definition of that term contained in 
s. 3(1) of the General Glauses Act, 1897. Sub-section (7) provides: 

“abet, with its grammatical variations...shall have the same meaning as in the 
Indian Penal Code.” 
All the definitions contained in s. 3 of the Act, however, are subject to the qua- 
lification, which is laid down in that section to the following effect: 
“In this Act and in all Central Acts and Regulations made after the commencement of 
this Act, unless there is anything repugnant in the subject or context,—.. 
Although, therefore, the definition contained in s. 107, Indian Penal Code, will’ 
be applicable it is necessary to find out as to whether there is anything repug- 
nant in the subject or context. Section 5 of the Act of 1947 by itself makes no 
reference to mens rea. ` Abetment of the contravention of the Order is coupled 
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together with contravention itself, in the same provision. It must, therefore, 
þe treated as standing on the same footing. In our view, therefore, the offence 
of abetment also would not require any kind of mens rea. Apart from this legal 
aspect, in the present tase there is no dispute that accused No. 1 was aware of 
the-terms and conditions imposed in the licence. It is also undisputed that 
he has given his consent to the Company for selling away the goods. Of course, 
accordiig to accused No. 1, the sale was necessitated by reason of the fact that 
the prices of art silk had gone down. We will deal with this aspect of the 
defence a little later. For the purpose of the present argument, we are assum- 
ing that no such defence is available to accused No. 1 and in that case, it is 
quite clear that agcused No. 1 knew about the conditions therein and he acted 
in violation of those terms intentionally arid deliberately. Mr. Peerbhoy faintly 
suggested that accused No. 1 only carried out the wishes of the majority of the 
body of the Association, as its Chairman. Now, it is not the defence of aceused 
No. 1 that the resolution wks carried by majority of members nor is it his case 
‘that in the meetings where this question was discussed, he voted against the pro- 
position for allowing the Company to sell away the goods. Mr. Peerbhoy com- 
plained that if the Association had been made an accused, the entire record would 
have been brought before the Court. There is no doubt that the Association 
tould have been prosecuted. But, after all, the Association must act through 
certain human agency and that agency is the-managing committee. The mem- 
bers of the managing committee can certainly be prosecuted for the offence of 
contravention and it is not open to them to say that, because the Association 
is not an accused, they should get certain benefit, even if they have not claimed 
‘any. 

The nexteline of argument’ pursued’ by Mr. Peerbhoy was that, there is no 
‘specific provision in the Act of 1947 under which the office-holders of the Asso- 
elation or the: managing members thereof have been made specifically liable. 
In that conneétion, he referred us to s. 10 of the Essential Commodities Act, 
1955. In order to appreciate Mr. Peerbhoy’s argument based on s. 10 of that 
ae it is necessary, first of all, to refer s. 8 of the same Act. Section 8 runs 

us: g 
“Any person who attempts to contravene, or-abets a contravention of, any order, 
made under section 3 shall be deemed to have contravened that order.” 

Tt will thus be noticed that abetment of contravention and an attempt at con- 
travention are placed on'the same footing as contravention. Section 10 of the 
said Act rans thus: 

- “(1) If the person contravening an. order. made under section 3 is a company, every 
person who, at the time the contravention was committed, was in charge of, and was 
responsible to, the company for the conduct of the business of the company as well 
as-thé company, shall be deemed to be guilty of the contravention and shall be liable 
to be proceeded against and punished accordingly.” 

‘We are unable to understand how these provisions assist Mr. Peerbhoy in the 
argument. he is.advancing. Section 10 of the Essential Commodities Act is a 
special provision and applied to those who were in charge of and were respon- 
sible for the conduct of the business of the company at the time of the contra- 
‘vention of the Order. It will at once be noted that the liability of the office- 
holders under s. 10 does not depend upon their abetment. Whether they have 
zbetted or not, they will still be liable for the contravention, if it is found that 
they were, at the relevant time, in charge of and were responsible to the com- 
pany for the conduct of the business thereof. Merely because this special pro- 
vision bas not been incorporated in the Act of 1947, it does not follow that the 
efficers are not liable. They may not be liable merelv because thev hannen to 
‘be office-bearers as would be the case under s. 10 of the Act of 1955. If it is, 
however, found as a fact that they were guilty of abetment, they would obvi- 
susly be liable for the offence of contravention. Appeal allowed. 


[The rest of the judgment is not material to this report.] 
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* Before Mr. Justice Naik and Mr. Justice Abhyankar. 


STATE v. BHIMSHA CHANBASAPPA KORE.* 
asc Arms Act (XI of 1878), Secs. 29, .19(£)—Criminal Procedure Code (Act y of 
1898), Sec. 10(2)—Indian Arms Rules. 1951. Rule 2—Additional District Magistrate 
giving sanction to prosecute person alleged to’ have committed offence under s. 19(f) 
of. Indian Arms Act—Whether such magistrate competent to, give sanction, 


Under s. 29 of ‘the Indian Arms Act, 1878, an Additional District Magistrate is 
competent to give sanction for prosecution of a person who is alleged to have conte 
‘mitted an offence under s. 19(f) of the Act. 


Tun facts appear in the judgment. , ° 


C. C. Vaidya, Assistant Government Pleader, for the State. 
8. B. Bhasme, for the respondent-aecused. . 

ABHYANKAR J. This appeal is filed by the State against the acquittal of 
the respondent .Bhimsha Chanbasappa Kore by the Judicial Magistrate, First 
Class, Court No. 1, Sholapur, in Case No. 2669 of 1960 by his judgment dated 
December 23, 1960. The respondent was charged béfore the learned Magistrate 
with having “committed a breach under s. 19(f) of the Indian’ Arms Act, in 
that he was found in possession of a muzzle-loading gun in field S. No. 328/ 3, 
without'a licence. The prosecition case was that the officer in charge of the, 
police station at Valsang received information that a man in possession of an 
unlicensed gun was sitting in S. No. 328/3, which is between the villages Val- 
sang and Chincholi. This. was on October 13, 1960. On receipt of the infor- 
mation, police Jamadar Mulka and head constable Pandurang Mose started to 
make inquiries. They went into the field and took with ‘them two panchas, 
viz., Lalkhan and Bhonge, from a neighbouring land. They saw a man sitting 
below a mango tree and he had a gun in his hand resting on'his knees. On 
seeing them, the man tried to get up but was asked not to move. The gun’was 
taken from him under a panchnama and the man holding the gun was asked 
whether he. had a licence, to which he replied in the negative. Then a personal 
search was taken of the man and-.on a search of the pocket of his’ coat, one 
match-box containing capes was found. He had also a ecloth-bag and in that 
eloth-bag some pellets were also found. In front of the man was a pot having 
gunpowder. It is alleged that the palm of the man holding the gun was bla- 
ekened and smelt of gunpowder. 


- The learned Magistrate accepted the evidence of the prosecution that the 
accused .was found actually-in possession of a gun, as alleged, and that the gun 
was-seized from the accused. There was no dispute that the gun was not co- 
vered by a licence and, therefore, the find of the gun without a licence with 
the accused; was held to be established. The offence being under the Arms Act, 
prosecution could only be launched after obtaining the sanction of the requisite 
authorities. The sanction can be given by the authorities mentioned in s. 29 of 
the Arms Act. In this particular case, the sanction was given by the Additional 
District Magistrate, Sholapur, by his order dated October 29, 1960, and that 
aanction is exh. 8 in thig case. It was contended: before the learned Magistrate 
that the sanction was required to be given under s. 29 of the Arms Act by a 
Magistrate of the District under the Arms Act and the sanction given by. the 
Additional District Magistrate was invalid and improper. It appears that the 
learned Magistrate accepted this*contention and holding that the prosecution 
was not launched after obtaining the necessary sanction, passed an order of 
acquittal of the°accused on that ground. The State’ has ated this appeal chal- 
lenging this order of the learned Magistrate. 

” *Decided, August 18,1961. Criminal Appeal First Class, Court No. 1, Sholapin, i in Criminal 


No. 542 of 1961, against the order of acquittal .Case No.-2669 of 1960. 
passed by V. R. Saboji, Judicial Magistrate, 
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‘In support of the appeal, it has been contended by the. kamet Assistant Go- 
vernment Pleader that an Additional District Magistrate is as much competent 
as the District Magistrate, to give sanction for prosecution of a person ‘who is, 
alleged to have committed an offence under the Arms Act, under s. 29 of thé 
Arms Act. It is pointed_out that under s. 10(2) of the Code of Criminal 
Procedure, an Additional District Magistrate who is duly appointed by a State. 
Governinent is entitled to exercise all or any of the powers of a District Magis- 
trate either under the Code of Criminal Procedure or under any other law ‘for 
the time being in force. Thus, it is argued that the Additional District Magis- 
trate in the instant case could exercise the powers of the District Magistrate 
under s. 29 of the Arms Act. 


On the other hand, it is contended by Mr. Bhasme, learned counsel appearing 
for the respondent, that the scheme of the Indian Arms-Act would appear ta 
be that the word ‘District,Magistrate’ should bear a particular meaning and 
would include those authorities who are so defined in the Rules. He has in- 
vited our attention to Rule 2 of the Rules framed by the Central Government 
in exercise of the powers conferred under ss. 4, 10, 17 and 27 of the Indian 
Arms Act. Rule 2 of these rules is‘as follows :— 

“A Interpretation — (1) In these rules, unless there is anything repugnant in the 
subject or contéxt-—~ ~ 

‘District Magistrate’ includes, in the case of the suburbs of Calcutta, any District 

Magistrate as defined in Government of Bengal Notification, dated the 2ist September, 
1890 and the Commissioner of Police, Calcutta, and in cases where the Central Govern- 
ment so directs, in respect of any district or part thereof, an Additional District Magis- 
trate, and in respect of the States of Andhra Pradesh and Jammu and Kashmir, an officer 
specially desifmated in this behalf by the Government of’ the State concerned;...” 
On the basis of this rule, it is urged that it is only those Additional District 
Magistrates in respect of whom the Central Government has given a direction 
who are entitled to exercise. the powers of a District Magistrate of the District 
as s. 29 says, to give sanction for prosecution under s. 19(f) of the Arms Act. 
We find it difficult to accept this contention. The rules which have been 
framed are framed by the Central Government in exercise of the powers given 
under different sections of the Arms Act. Among these rules is found the 
definition of ‘‘District Magistrate’? under r. 2. Now, reference to s. 4 or s. 10 
of the Arms Act would show that no rule can be made under either of these 
sections for interpretation of the word ‘‘District Magistrate”. The only power 
which can be found for making rule of interpretation would be referrable to the 
power to make a rule under s. 17 of the Arms Act. This power is given in the 
following terms :— 

“17. The Central Government may from time to time by notification in the Official 
Gazette, make rules to determine the officers by whom, the form in which, and the terms 
and conditions on and subject to which, any licence shall be granted; and may by such 
rules among other matters—...” 

This power is given to the Central Government to make rules to designate 
which shall be the licensing authorities. In our opinion, r. 2 which has been 
framed by the Central Government must be referable to the power under s. 17 
of the Arms Act and the rule of interpretation says thet ‘‘District Magistrate” 
shall include several authorities enumerated in that rule. It will also be seen 
that this rule-making power is given with respect to designating of the power 
of the authority for the purpose of licensing, and not for the purpose of sane- 
tioning prosecutions. The authority enumerated in s. 29 of the Arms Act is 
Magistrate of the district in the mofussil and a Commissioner of Police in the 
presidency towns, and there is no dispute that the Magistrate of the District 
means the District Magistrate, as understood under the Criminal Procedure 
Code. Once that conclusion is reached, it is easy to see that any person who is 
appointed as Additional District Magistrate by the State Government can exer- 
eise all or any of.the powers of the District. Magistrate, under sub-s. (2) of 
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#. 10 of the Criminal Procedure Code and he would automatically have the 
power of a District Magistrate under the Code or under any other law. It is 
quite clear that the Additional District Magistrate would, therefore, have the 
same power as the District Magistrate under s. 29 of-the Arms Act. In our 
opinion, therefore, the learned Judicial Magistrate was in error in considering 
that the Additional District Magistrate had not the jurisdietion or authority 
to give sanction for prosecution of the respondent for breach of or offenée under 
s. 19(f) of the Arms Act. 

We, therefore, hold that the finding of the Magistrate that the accused was 
entitled to an acquittal because of want of valid sanction is not tenable 
and is liable to be set aside. We may also observe that if the Magis- 
trate found that there was any invalidity in the sanction which gave him juris- 
diction or there was any infirmity in the initiation of proceedings for want of 
valid sanction, the proper order that could be passed by the Magistrate is one 
of quashing the proceedings and not of acquitting the accused. The question 
of acquittal or conviction of the accused did not arise because the initiation 
of the proceedings itself was bad in law. To that extent also, the finding of 
acquittal recorded by the Magistrate on the ground that there was want of 
valid sanction is incorrect. , ‘ 

The learned counsel appearing for the respondent has, however, argued that 
he is entitled to support the acquittal even on merits, beeause according to the 
learned counsel, there is a certain doubt as to whether the accused could be 
said to have been found in possession of the gun or whether whatever was found 
in his possession could be said to be a gun in the sense of a firearm. It is urged 
that the accused was found in a field which is S. No. 328/3 and witness Shar- 
nappa has admitted before the police that that field ‘belongs to him. A sug- 
gestion was made to the witness that he had some dispute either with the ae- 
eused or his father and the further suggestion in the argument is that it is in 
this field that the gun may be lying as well as the other incriminating articles, 
like gunpowder and capes, and this occasion has been exploited by Sharnappa 
to bring the accused in trouble on account of enmity. We fail to find any 
material on record for accepting this suggestion. The accused himself has not 
so stated either in his examination under s. 342, Criminal Procedure Code, or 
in his defence. Moreover, we are satisfied from the evidence on record in the 
testimony of the panch witness Lalkhan as well as head constable Pandurang 
More and police Jamadar Mulka Shaikh that when these persons went near the 
field, they found the accused actually having a gun in his hand resting on ‘the 
knee. We have not been shown any circumstance which should lead us to hold 
that this part of the prosecution testimony is either exaggerated or unbeliev- 
able. We, therefore, confirm the finding of the learned Magistrate that it was 
the aceused.who was found in possession of the gun holding it when he was 
sitting under the mango tree in or near the field S. No. 328/3. . 

It is next urged that whatever was found with the aceused was not really 
a gun because the head constable or police Jamadar who seized the gun has not 
tested the gun by firing. There is a description of the gun as having a broken 
butt-end and some of the metal portion was found rusted. On the basis of this 
observation or description, it is urged that in the absence of test firing it cannot 
be said that the gun wis anything more than a scrap of metal. We do not 
think there is any substance in this argument. The head constable has stated 
that from, his experience he found that the gun was a working gun in the sense 
that it could fire. Actually,-gunpowder was found in the barrel of the gun 
and we do not think that the article seized from the aceused could be described 
as scrap. If that was so, nothing was more easy than to demonstrate that. fact 
before the Court, if that was the-contention of the accused. Thus, in our opi- 
nion, it has been satisfactorily established on record that a fire-arm, viz., à 
gun, which was seized in this case was found with the accused and that he pos- 
sessed it without holding a licence,’ In view of this finding and in view of our 
decision that the sanction given by the Additional District Magistrate was pro- 
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per and valid, the accused must be convicted of the offence under s. 19(f) of 
the Arms Act. 

The next question ig as to appropriate sentence the accused shall suffer. The 
learned Assistant Government Pleader has suggested that in this case the ac- 
cused should be sentenced to a term of imprisonment. The only offence is that 
he wasgin possession of a firm-arm without a licence. We think the ends of 
justice will be adequately met if the accused is sentenced to pay a fine of Rs. 100. 

The result is that the appeal is allowed, the order of acquittal is set aside, 
the resportdent is convicted under s. 19(f) of the Indian Arms Act and sen- 
tenced to pay a fine of Rs. 100, in default rigorous imprisonment for 15 days. 
‘The accused shall f bay the fine within 15 days from to-day. 

Appeal allowed. 


APPELLATE CIVIL. 





Before Mr. Justice Patel and Mr. Justice Chandrachud. 


SAVLARAM KACHAROO MHATRE v. YESHODABAI SAVLARAM 
MHATRE.” 

Hindu Marriage Act (XXV of 1955), Secs, 12(1)(d), 12(2) (b), 23 (1) (d)—General Clauses 
Act (X of 1897), Sec. 10—Petition under s. 12(1)(d) for annulment of marriage so- 
lemnized before commencement of Act—Petition filed beyond period mentioned in 
s. 12(2) (b) (ii)—Maintainability of petition. 


‘Complitnce with s. 12(2)(b) of the Hindu Marriage Act, 1955, is a condition pre- 
cedent to the entertainment of a petition under s. 12(1)(d) of the Act, and, therefore, 
a petition filed beyond the period mentioned in s. 12(2)(b)(ii) of the Act cannot be 

` saved by reason of the provisions of s. 10 of the General Clauses Act, 1897. 

Mokshamadanlal v. Hariprasad? Chenchuramana v. Arunachalam? Muradan Sar- 
dar v. Secretary of State for India in Council’ and H. H. Raja Harinder Singh v. 
S. Karnail Singh,‘ referred to. 


Tue facts appear in the judgment. 


D. P. Hegde, for the appellant. 
V. B. Rege; for the respondent. 


PATEL J. The appellant filed a petition for annulment of marriage asking 
for a decree of nullity in the Court of the Civil Judge, S. D., at Thana, on the 
ground that the respondent was pregnant-at the time of marriage by some 
person other than the petitioner-appellant and that he was ignorant of the preg- 
nancy at the time of marriage. The marriage between the appellant and the 
respondent took place on February 8,.1955. The appellant alleged that she 
delivered a full-time male child on August 6, 1955, about 180 days after the 
marriage was solemnized. 


The Hindu Marriage Act, 1955, came into force on May 18, 1955. The Court 
was closed for Summer Vacation on May 17 and reopened on June 11, and 
the appellant filed the petition under s.'12(7)(d) of the Act on June 11, "1956. 
The trial Court dismissed it on the ground that it was not filed within,one year 
of the commencement of the Act as required by s. 12(2) (b)(i) and the de- 
eision of the trial Court is confirmed in appeal by the District Court. It is 
against this judgment that the present second appeal is filed in this Court. 


*Decided, September 4, 1961. Second Appeal Thana,.in Petition No. 32 of 1956. 
No. 353 of 1958, against the decision of K. M. 1 (1956) 58 Bom. L. R. 568. 
Bhatt, Joint Civil Judge, Thana, in Civil 2- (1935) I.L.R. 58 Mad. 794, F.B. 
Appeal No. 62 of 1957, confirming the decree 3 [1939] I Cal. 425. 
passed by P.D. Mahatekar, Civil Judge, S. D., 4 [1957] S.0.R. 208. 
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_ It is argued by Mr. Hegde that s. 10 of the General Clauses Act applies te 

this case, and if it applies, his filing of the petition on the re-opening of the 

Court on June 11, 1956, was proper and the Courts below were wrong in “dis- 

missing his petition. Section 10 of the General Clause@ Act, so far as_is rele- 

vant, reads as follows: 

“Where, by any Central Act...made after the commencement of this Act, any act, or 
proceedings is directed or allowed to be-done or taken in any Court...on a cértain day 
or within a prescribed period, then, if the Court...is closed on that day or the last day 
of the prescribed period, the act or proceeding shall be considered as done or taken in 
due time if it is done or taken on the next day afterwards on which the Court... is 
open:, 

Mr. Hegde. contends that the application of this provision should not be unduly 
restricted. He relies on the decision of the Supreme Court in the case of 
H.H. Raja Harinder Singh v. 8. Karnail Singh! and contends that we should 
construe the words used in s. 12 of the Hindu Marriage Act, 1955, as preserib- 
ing a period for the doing of the act as was done in that case and hold that the 
petition is properly presented. Now, the case before the Supreme Court 
arose out of an election petition. The last day for filing of the petition fell 
on a holiday and, therefore, it-was filed on the next working day.-. The Supreme 
Court construed the rules framed under the Representation of People Act, 
1951, and held that rule 119(a) prescribed a period for the presentation of au 
‘election’ petition though the words used were ‘‘not later than fourteen days:’’ 

“The question then is one of construction of s. 12 of the Hindu Marriage Act, 
1955. If on a fair construction we can come to the conclusion that it merely 
prescribes a period during which certain thing may be done or prescribes 
a terminal date before which something may be-done then s. 10 must be applied. 
Section 12 of the Act provides that on any of the grounds mentioned’ in els. 
(a), (b), (c) and (d) of sub-s. (7) of s. 12 any marriage solemnized, whether 
before or after the commencement of the Act, ‘shall be voidable and may be 
annulled by a decree of nullity, the ground made in the present case being one 
under cl. (d) of s. 12(7) ie. that the respondent was at the time of marriage 
pregnant by some person other than the petitioner. There is, however, a limi- 
tation on this power and that is provided by sub-s. (2) of s. 12. Sub-section 
(2), so far as is relevant, provides: 

“Notwithstanding anything contained in sub-section (1), no petition for annulling 
a matriage.. 

(b) on the ground specified in clause (d) of sub-section ‘(1) shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the time of marriage ignorant of the facts alleged; 

(ii) that proceedings have been instituted in the case of a marriage solemnized be- 
fore the commencement of this Act within one year of such commencement and in the 
case of marriages solemnized after such commencement within one year from the date 
of the marriage; and 

(iit) that marital intercourse with the consent of the petitioner has not taken plaee 
since the discovery by the petitioner of the existence of the grounds for a decree? 

A fair reading of this section clearly shows that it does not prescribe a period. 
for filing a petition by ,the plaintiff; it is in ‘terms mandatory and prohibitory 
and provides that the Court shall not entertain the petition if the conditions 
laid down therein are not satisfied. These conditions are in absolute terms 
and they cannot be relaxed. Now, it is argued that, the words ‘‘no petition 

shall be entertained’? cannot mean that the petition must be dismissed in 
limine merely because it is filed beyond one year mentioned in that clause. 

Reliance for this pufpose is placed on sub-cls. (i) and (iii) of sub-s. (2) (b) 

of s. 12. It.may be that two of the conditions, i.e. those in (i) and (iii) may 
require evidence before the making of the decree. But so far as condition 
(#) is concerned, it is self-evident from examination of the plaint and if the 
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examination discloses that the condition is not fulfilled, the Courf must dismiss 
the petition. a- SEn ate E S : - 

“Mr. Hegde also relies on the provisions of s. 23(7) (d) of the Hindu Marriage 
Act and contends that, it’ gives a discretion to the’ Court not to make a decree 
if there is undue delay in the institution of the proceeding and’ it is contended 
that ‘this shows that condition of cl. (b) in s. 12(2) was not intended to be 
mandatery. It is not possible to accept this contention. This section must 
apply to the other provisions in the Act and not to s. 12 which lays down special 
eonditions of its own. It may moreover be that even if the proceeding is 
instituted within one year, discretion may be exercised by the Court, under 
sub-cl. (d) of s. 23(/). There is also reason for the strict condition. 
The effects of such*a decree are far-reaching at least so far as the child is con- 
cerned, and inasmuch as special right was created in respect of marriages solem- 
nized before the Act came into force this strict condition may have been im- 
posed. The intention clearly was to prevent the Court from passing a decree 
if the condition was not fulfilled. Under these circumstances it is clear that 
the provisions of s. 10 of the General Clauses Act cannot have any application 
to a proceeding under s. 12(1)(d) of the Act, as compliance with sub-s. (2), 
el. (b), is a condition precedent to the success of the application. The con- 
elusion is supported by decisions in Mokshamadanlal v. Hariprasad?, Chenchu- 
ramana v.' Arunachalam,? and Muradan Sardar v. Secretary of State for 
India in Council+, where application of the Limitation Act was negatived to 
petitions for adjudication under the Provincial Insolvency Act. 

The Courts below were, therefore, right in rejecting the appellant's petition. 
The appeal is, therefore, dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Gokhale and Mr. Justice Patwardhan. 


. MUNICIPAL CORPORATION OF THE CITY OF POONA v. DATTA- 
: TRAYA NAGESH DEODHAR.* 
Municipal Corporation—When rate-payer entitled to file suit against such Corporation 
. —Whether suit can be filed by rate~payer merely on ground that municipal body has 
not followed proper procedure—Bombay Provincial Municipal Corporations Act 
+1 (Bom. LIX of 1949)—Bombay Municipal Boroughs Act (Bom. XVIII of 1925)—Poona 
Municipal Corporation granting refund of octroi to claimants under r. 11(2) framed 
under Act of 1925, read with r. 62° of Schedule to Act of 1949—-Whether such grant 
of refund legal—Applicability of Standing Order No. 13(1). 


A rate-payer will be entitled to bring a suit against a Municipal Corporation chal- 
lenging its illegal and ultra vires acts, that is acts which are beyond its powers. A rate- 
payer will also be entitled to file a suit against a Corporation and get an injunction 
restraining its action if it is established that it is acting in a way so as to result in 
misapplication or misuse of municipal funds. But the Court will not interfere at 
-the ‘instance of a rate-payer merely on the score that the procedure followed by a 
municipal body in certain matters is not proper, if its'action falls strictly within the 
limits of its powers and duties’ and it has acted in good faith. 

Shepherd v. The Trustees of the Port of Bombay,’ Vaman v. Municipality of Sho- 
lapur? Ramchandra v. Bombay Municipal Corp.! Bombay Municipal Corp. v. Ram- 
chandra’ Bombay Municipality v. Govind Laxman‘ and Parakh v. Rudra, referred to. 

“The Municipal Corporation of the City of Poona cannot be held respgnsible for 


2 (1956) 58 Bom. L.R. 568, F.B. Saswad, on Deputation to Poona, in Regular 
3 (1935) I.L.R. 58 Mad. 794. Civil Suit No. 1565 of 1958. 
4 [1939] I Cal. 425. | (1876) I.L.R. 1 Bom. 132. 

. “Decided, April 19, 1961. First Appeal No. (1897) ILL.R. 22 Bom. 646. 

324 of 1961, (with F.A. No. 323 of 1961, Spe- (1958) 60 Bom. L.R. 1256. 

cial Civil Applications Nos. 979, 1175, 1176, (1959) 61 Bom. L.R. 1129. 

1189, 1221 and 1227 of 1960), against the (1948) 51 Bom. L.R. 190, 

decision of the Civil Judge, Junior Division, [1941] Nag. 266. 
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any illegality in dealing` with applications for refund of octroi made. by -claimants 
governed by Rule 62 of the Schedule to the Bombay Provincial Municipal Corpo- 

. rations Act, 1949, in accordance with the provisions of Rule 11(2) framed under the 
Bombay Municipal Boroughs Act, 1925, read with and as modified by Rule 62; ttot- 
withstanding Standing Order No. 13(1). e 


One Dattatraya (plaintiff) was a rate-payer of the Municipal Corporation. of 
the City of Poona (defendant). According to the plaintiff, the Octroi Sfanding 
Orders of the Corporation came into force with effect from March 14, 1956, 
and though it was the duty of the Corporation to enforce carefully and strictly 
the Standing Orders and the provisions of the Bombay Provincial Municipal 
Corporation Act, 1949, and to grant refund of octroi in accordance with these 
Standing Orders, that duty was not properly performed by the Corporation, 
with the result that it became possible for some persons in the Poona city: to 
obtain by way of refund of octroi lakhs of rupees from March 1956 onwards 
by committing a breach of the said Standing Orders, in collusion with res- 
pousible officers of the Corporation in the Octroi, Audit and Legal Departments. 
According to the plaintiff, if this was allowed to be continued there would be 
unrestricted misuse of public funds. It was the case of the plaintiff that a 
breach was committed by the Corporation of r. 62(a), Chapter VIII of the 
Schedule to the Act and-of certain Standing Orders, and refund was granted 
illegally in breach of the rules and the Standing Orders. Not only were the 
applications for refund made by drivers of vehicles in which the goods were 
brought, but the applications were not examined with the care that was expected 
and required. The plaintiff stated that refund could only be obtained by the’ 
importer who originally made the application, or his agent, who holds a proper- 
power of authority from him, under the Standing Orders. But, instead of that, 
it was the case of the plaintiff, that refund was made not as reqûired under 
Standing Order No. 13(J), but under the old rules, which were framed under 
the Bombay Municipal Boroughs Act; 1925. The plaintiff gave a notice to the 
Corporation on October 6, 1958, under s. 487 of the Act but no reply was, re- 
ceived from the Corporation. That was why the plaintiff filed the present suit 
on November 17, 1958, praying for a declaration that refund of octroi which 
had been granted every day from March 15, 1956, to the date of filing of 
the suit by the Corporation was invalid and void, because it was being made 
by committing a breach of the Act and the Standing Orders. Plaintiff also 
claimed a permanent injunction against the Corporation directing it to stop 
granting of the refund of octroi without following the procedure provided 
under the Standing Orders. Plaintiff also claimed Rs. 100 from the Corpora- 
tion as being costs of the notice, and also the costs of the suit from the defend- 
ant-Corporation. ` , : 

The Corporation resisted the suit denying all the allegations in the plaint and 
stated that the Octroi Standing Orders came into force on April 1, 1956, and 
not on March 14, 1956 and that the said Standing Orders were not 
applicable to goods which were imported in the Municipal limits for pur- 
poses of consumption, use.or sale, and which were not goods in transit and 
when such goods were exported within a period of six months. According to 
the Corporation, refund of octroi on such goods was made aecording to r. 62, 
Chapter VIII of the Schedule to the Act and the rules and sub-rules framed 
ander the Bombay Munitipal Boroughs Act, 1925. Under these rules and! sub- 
rules, the person entitled to get a refund was the claimant and the claimant 
had to produce the import bill and export certificate with his application. Tt 
was the case of the Corporation that the Standing Orders were applicable only 
to the refund of octroi mentioned in Standing Order No. 6(2). It was, there- 
fore, contended that the suit based on breach of Standing Orders Nos. 13 to 16 
was not tenable and the suit was not also maintainable in view of the provisions 
of ss. 448 and 451 of the Act. It was further contended that the notice given by 
the plaintiff was not valid and legal and that plaintiff was not entitled to get. 
the expenses of that notice. f ~~ 
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On these pleadings, several issues were framed and the trjal Court held that 
plaintiff had proved that the defendant-Corporation was committing breaches 
of r. 62(a), Chapter VIII of the Schedule to the Act and Octroi Standing 
Orders Nos. 7, 8, 9, 10, 18(1), 14, 15 and-16 made under s. 466(1)(a) of the 
Act. It also held-that® the defendant did not prove that the Standing Orders 
referred to in para. 3 of.the plaint were applicable only to the refund under 
Standing Order 6(2) and not to any other type of refund provided for under 
the said’ Standing Orders. - It was further held that the notice given by the 
plaintiff was not proved to be invalid and improper and that the suit was com- 
petent. Plaintiff was held ‘entitled to Rs. 10 only for costs of the notice. The 
suit was held to be not untenable for reasons mentioned in the written state- 
ment of the Corpoyation. It was also held that the plaintiff was entitled to the 
declaration and injunction sought by him. In accordance with these findings, 
a declaration was grdnted to the plaintiff and the Corporation was permanently 
restrained from allowing refund of octroi in contravention of r. 62(a), Chap- 
ter VIII of the Schedule to the Act and the Octroi Standing Orders made under 
s. 466(1) of the Act. The Corporation was also directed to pay Rs. 10 for 
costs of the notice to the plaintiff as also costs of the suit. Against this decree 
the Corporation filed an appeal to the District Court at Poona. Before the 
Corporation filed the appeal, the Standard Trading Co. of Poona, the appellant 
in First Appeal No. 323 of 1961, which was also an applicant for refund of 
octroi paid by that company, filed an appeal against the decree in the District 
Court. That appeal was rejected by the District Court on the ground that it 
was filed by a person who was not a party to the original suit. That was why 
the Standard Trading Co. filed a Civil Revision Application to the High Court,’ 
being Civil Revision Application No. 1808 of 1960, which was decided by 
Mr. Justice Patel on October 18, 1960, and the High Court set aside the order 
of the District Court and directed that the company be granted leave to appeal 
against the decree of the trial Court and that the company’s appeal should be 
heard along with the appeal filed by the Corporation. 


In the meanwhile, a number of claimants had applied to the Corporation for 
refund of octroi in respect of goods that were exported by them within the pro- 
visions of r. 62, Chapter VIII of the Schedule to the Act. The Corporation 
expressed its inability to entertain these applications because of the declaration 
and injunction granted by the trial Court in’ Regular Suit No. 1565 of 1958. 
Therefore, these claimants filed the companion Special Civil Applications to the 
High Court against the refusal of the Corporation to grant their applications 
for refund of octroi paid by them. As all these applications involved the same 
question as was raised in the suit, by consent the two appeals pending in the 
District Court were transferred to the High Court and the Special Civil Appli- 
cations were ordered to be heard along with these First Appeals. 


l First Appeal No. 324 of 1961. 
H. R. Gokhale, for the appellant. 
Y. N. Gadgil, for the respondent. 

First Appeal No. 323 of 1961. 
Subhash C. Pratap and U. K. Pungalia, for the appellant. 
H. R. Gokhale, for respondent No. 1. ; . 
V. N. Gadgil, for respondent No. 2. , 
Special Civil Application No. 979 of 1960. 

B. D. Bal, 8. 'M. Mahamane and Miss Mina Bal, for the petitioners. © 
H. R. Gokhale and Mrs. S. B. Tarkunde, for opponent No. 1. 
V. N. Gadgil, for opponent No. 2. l 
: , . Special, Civil Application No. 1175 of 1960. 
D: Bal? for the petitioner. : 
BR. Gokhale, for opponént No. 1. 
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* Special Civil Application No. 1176 of 1960. 


. D. Bal and S. M. Mahamane, for the petitioner. 
. R. Gokhale, for opponent No. 1. 3 


Special Cwil Application No. 1189 of €960. 


Kotwal, for R. B. Kotwal, for the petitioner. 
Gokhale, for opponent No. 1. ` 


Special Civil Application No. 1221 of 1960. . 


. R. 

. R. 

. D. Bal and 8. M. Mahamane, for the petitioner. 

. R. Gokhale, for opponent No. 1. . 


Special Civil Application No. 1227 of 1960, 


B. D. Bal, for the petitioner. 
E. R. Gokhale, for opponent No. 1. ° 
Gorma J. [His Lordship after setting out thé facts, proceeded.] Mr. Go- 

khale has argued that since the matter was one of considerable importance. to 

the Corporation, we should give our decision on both the points raised by him. 

We shall, therefore, first deal with the question of the alleged breach of the 

provisions of Standing Order No. 18(1) and then deal with the question as to 

the maintainability of the suit. 

In order to examine the rival contentions regarding the refund of octroi 
and the procedure to be followed in connection with the same, it is necessary 
to refer to some of the relevant provisions of the Bombay Provincial Municipal 
Corporations Act, 1949, to be hereafter referred to as the Act. Under s. 2(42), 
‘octroi’ has been defined as a cess on the entry of goods into the limits of city for 

‘eonsumption, use or sale therein. Chapter XI of the Act deals with the subject 

of municipal taxation and amongst the several taxes which the Corporation 

can impose under the Act, under s. 127(2)(@), the Corporation is empowered 
to levy octroi. Under s. 147 a statutory presumption is raised that until the 
contrary is proved any goods imported into the city shall be prestimed. 
to have been imported for the purposes of consumption, use or sale therein 
unless such goods are conveyed from the place of import to the place of export 
by such route, within such time, under such supervision and on payment 
of such fees therefor as shall be determined by the Standing Orders. Section 
149 refers to the procedure to be followed in levying other taxes, and 
under s. 151, refunds of a municipal tax shall be claimable in the manner 
and subject to the conditions prescribed’ by rules. The Act, therefore, con- 
templates rules laying down the manner and the conditions under which 
refunds of a municipal tax shall be made. Chapter XXX of the Act deals 
with the subject of Rules, By-laws, Regulations and Standing Orders. Sec- 
tion 453 in that Chapter provides that the rules in the Schedule as amended 
from time to time shall be deemed to be part of the Act. Under s. 454 the 
Corporation is empowered to add to the Schedule rules not inconsistent with 
the provisions of the Act (which expression shall in this section be deemed 
not to include the said Schedule) to provide for any matter dealt with or for 
any of the purposes specified in the said Schedule; and may, subject to the 
same limitations, amend, alter or annul any rule in the said Schedule. Under 

s. 455(1), the power to*make, add to, alter or rescind any rule under s. 454. 

shall be subject to the sanction of the State Government and to the condition 

of the rules being made after previous publication. Under sub-s. (2) of s. 455, 

all rules*made under s. 454 shall be finally published in the Official Gazette 

and shall thereupon have effect as if enacted in the Act; and under sub-s. (3). 

in addition to this, the Corporation may determine in each case what further 

publication, if any, is required for rules made or proposed to be made. Under 

s. 456(1), the State Government may at any time require the Corporation to 

make rules under s. 454 in respect of any purpose or matter specified in s. 457. 

Under s. 457(7), in particular and without prejudice to the generality’ of the 


+. 
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powers, conferred by's. 454, rules made thereunder may prove for or re- 
gulaté (a) the assessment and recovery of municipal taxes; (b) the conditions 
ón Which refunds of municipal taxes ‘shall be allowed; and (e) ‘im respeet of 
tax leviable under sub$. (2) of s.-127; the matters referred toin sub-s. (1): of 
S. 149: As already indicated, the rules'in the ‘Schedule are to be deemed- to 
be part of the’ Act. Chapter VIII. of the Schedule provides’ for Taxation Rules. 
Rule 62“provides for refund of octroi or toll on export and is in the following 
terms :— 

“62, Subject to the standing orders, not less than ninety per “cent. of the octroi 
paid on any goods shall be refunded if such goods are exported beyond the limits of 
the City within six naonths of payment: ' ‘ 

Provided that— i f 

(a) an application for refund shall be made within one week of the date of expor-' 
tation; 

(b) the amount due for refund shall not be less than five rupees; 

(c) in the case of goods which have broken bulk, prior intimation has been given to 
the officer specified i in this behalf in the standing orders ‘and the place or places of storage 
Rave been reported to. him from time to time.” i 


It is common ground that no Standing Orders have been made as contemplated 
in proviso (c) of the rule. But, the argument urged on behalf of the plaintiff, 
which was accepted by the trial Court, was that this rule itself, which is a 
part of the Act, refers to its being .“‘subject to the standing orders’’, and it 
is contended that when goods which are admittedly imported for consumption, 
use or sale and they are thereafter exported within a period of six months, the 
procedure to be followed by the Corporation is the procedure as contemplated 
under Standing Order No. 18(1). - -It is also contended by Mr. Gadgil that the 
term ‘importer’ is defined in Standing Order No. 2(10) as meaning the person 
who is actually conveying the goods or articles into the Octroi Cordon or 
‘Octroi Limits and shall also- include the person within the Octroi Limits or 
Octroi Cordon -of the Corporation on whose behalf the said goods or articles are 
being so conveyed. Mr. Gadgil, therefore, argues that this definition would 
include the term ‘claimant’ as defined under the old rules and, therefore, in 
view of Standing Order No. 18(1), the old rule allowing a claimant to apply 
for and get refund, must be deemed to, have been abrogated. That, in substance, 
is the contention of Mr. Gadgil in support of the dedision of the trial Court. 
It is no doubt true that under s. 151, so far as refunds of municipal tax are 
concerned, they are to be claimable in ‘the manner and subject to the conditions 
prescribed by rules. ` But Mr. Gadgil ‘contends that since r. 62 itself is to'be 
subject to the Standing Orders, the Corporation cannot entertain applications 
for refund in violation of the provisions of Standing Order No. 18(1). i 


` As against that, it is the case of the „Corporation that in making refunds: of 
octroi under the provisions of r. 62, the old rules framed under the Bombay 
Municipal Boroughs Act, 1925, will continue to apply in so far as they are not- 
inconsistent with any other -provisions of the present Act. In support of this 
eontention, reliance’ is placed on the transitory provisions contained in Ap. 
pendix IV of the Act. Paragraph 5. .of these. eer PeOvaOn SS, so far as is 
relevant, states that P . i 

- “Save as expressly, provided by the provisions- of this Appendix or by a ET 
isşued ; under paragraph 22 or order made-under paragraph 23,—- 

(a) any appointment, notification, notice, tax, order, scheme, licence, permission, ryle, 
‘bye-law, or form made, issued, imposed or granted under the Bombay District Municipal 
Act, 1901, or the Bombay Municipal Boroughs Act, 1925, or any other law in force in any 
lécal area constituted to be a City immediately | before the appointed day shall, in so far_as. 
‘it is not inconsistent with the provisions of this Act, „continue in force until it is” “‘supersed- 
ed by any appointment, notification, notice, tax, order, scheme, licence, permission,- rule, 
"bye-law, or form‘made, issued, Goes or granted under ‘this, Act or any other Jaw, as 
aforesaid as the i case may be;.. 2. à NES en 
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Jt is not necessary for the purposes of this appeal to deal with the other pro- 
visions of this paragraph. Now, this transitory provision shows that any rule 
made under the Bombay Municipal Boroughs Act, 1925, in so far as it is not 
inconsistent with the provisions of the Act shall continue in force until it is. 
superseded by any rule made under the Act. Mr. Gokhale contends that by 
virtue of this transitory provision it would be competent for the Corporation. 
to make refunds in respect of claims made under r. 62 in accordarfee with 
the relevant provisions of r. 11 of the old rules. Rule 11(2) of these old 
rules deals with the subject of refund on exported goods, and under el. (ii) 
of r. f1(2), in order that a refund should be made the goods have to be 
exported within twelve months next after the date of their,import. It is not 
disputed that this period of twelve months would now be curtailed in view of 
the express provisions of r. 62, under which refund is clhimable if the goods 
are exported beyond the limits of the city within six months of payment of 
octroi. Clause (iv) of the old r. 11(2) lays down the condition that the 
elaimant has to produce a duly receipted import bill and.an export certi- 
ficate relating to such goods; and r. 2(g) defines ‘a claimant’ as one who- 
produces the duly receipted import bill and the corresponding export certi- 
ficate. It is the case of the Corporation that in spite of the Standing Order 
No. 13(1), the Corporation would be entitled to entertain applications at the 
instance of the claimants, as ‘defined under the old rules. It is not disputed 
that the Standing Orders have to be made in accordance with the provisions of 
g. 466 of the Act; and under s. 466(7)(A)(e), the Commissioner may make: 
Standing Orders consistent with the provisions of the Act and the rules and 
by-laws prescribing the manner in which tefunds of octroi shall be claimed’ 
or made and the conditions tinder which agents shall be recognised for ob- 
taining refunds of octroi. Standing Order No. 13(1) refers to the manner iw 
which refund is to be paid and runs as follows :— i 
13.(1) “The amount of refund may be paid either to the importer or to the person 

holding a Power of Attorney duly executed in accordance with law and authorising the- 
said person to receive the refund from the Corporation by the Importer, if the said Im- 
porter or the said person holding the Power of Attorney attends the office of the Cor- 
poration on any Working day during office hours. However, the Importer or the person 
holding the Power of Attorney will be bound to take necessary steps to get himself 
identified: to the satisfaction of the Municipal Employee entrusted with the duty of 
making the refund;” - 

Now, it is the contention of Mr. Gokhale that since this Standing Order not only 
prescribes the manner in. which refunds of octroi arè to be paid but also men- 
tions the persons to whom the payment is to be made, it is not a valid Standing: 
Order to that extent by reason of the provisions of s. 466. Alternatively, 
Mr. Gokhale contends that the old tule which enables the Corporation to make 
a refund to a claimant, who produced the duly receipted import bill and the 
corresponding export, certificate is not inconsistent with the provisions of Stand- 
ing. Order No. 13(1) and, therefore, the procedure under the old rule, in so far 
as it is not inconsistent with r. 62, can also be followed by the Corporation. 
In our judgment, the provisions of the old rule which enabled the Corpora- 
tion to make a refund to a claimant can be reconciled with the provisions of 
the Standing Order 13(1) and there is, in substance, no conflict between the 
‘two. If that be so, the action of the Corporation in following the old rule 
in so farsas it is not inconsistent with r. 62, is neither illegal nor unjustified. 
The argument of Mr. Gadgil that the definition of the term ‘importer’ under- 
Standing Order No. 2(10) would also include the person who- is a claimant 
as defined under the old rule and, therefore, the old rule must be taken to 
have been abrogated by Standing Order No. 13(1) does not appear to us to 
“be sound. As already indicated, ‘a claimant’ has been defined under the old 
rule as one who produces the duly receipted import bill and the corresponding 
- export certificate; and, in our opinion, the term ‘importer’ as defined in Stand- 
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ing Order No.-2(10) would not. include a claimant as defined .under the old 
rule. Mr: Gokhale has stated, and that position: is not seriously disputed, that 
the old procedure which has been followed by the Corporation for several 
years has enabled theeCorporation to. dispose of applications for refund expe- 
ditiously; and it does not appear to have been the intention of the framers 
of the-Standing Orders that the old procedure should-be superseded. Mr. Go- 
khale has conceded that if the application for refund is made by the importer 
but not as a claimant, or. by a person holding a power of attorney duly executed 
by the importer, then thé Corporation will: have undoubtedly to follow the 
procedure’ as‘ contemplated under Standing Order No. 13(1). In our judg- 
ment; therefore,-the trial Court was in error in recording its finding that the 
Corporation was acting illegally in: following the procedure prescribed under 
old r..11(2), whick enabled the Corporation to make refunds to claimants 
who produced the duly receipted import bill and the corresponding export 
certificate. Itis well setthed that when two constructions are possible, that 
construction. which harmonises and reconciles two apparently conflicting provi- 
sions should be accepted. In view of the position taken by the Corporation in 
this Court, we are satisfied that there has been no illegality committed by the 
Corporation in following the procedure so far followed by the Corporation in 
dealing with applications for refund of octroi made by claimants, which would 
be governed by- old r. 11(2) read with r. 62 and not by Standing Order 13(1). 
It appears that the view that we are taking would also be found to be justified 
in view of the events which led to the sanctioning of the Standing Orders. It 
appears that somé time in 1952, the Commissioner of the Corporation raised the 
question òf rescinding certain rules, including r. 62 of Chapter VIII, of the 
Schedule as,also the framing of Standing Orders regarding octroi. On October 
22, 1952, the Commissioner of the Corporation appears to have placed before 
the Corporation for consideration a new set of octroi rules, which are at exh. 58, 
and the'letter of the Commissioner forwarding these rules is at exh. 57. The 
preamble to these proposed rules shows that it was found necessary to rescind 
certain rules including r: 62:in_so far. as they related to octroi, and along with 
the proposal to rescind certain rules a new set of rules was proposed to be made 
in pursuance of’ the power’ vested’ in the Corporation under s. 457(7) read with 
s. 454 of the Act. Those rules were not sanctioned by the Corporation. Those 
rules were, however, published in the Official Gazette on August 6, 1953, 
(exh. 60), objections were received and it appears that in 1956 the Commissioner 
of the Corporation, acting in his capacity as the Corporation, as-the elected 
members had resigned, passed a resolution, being Resolution No. 69 on April 
5, 1956, sanctioning the proposed octroi rules, with certain modifications in 
the original rules.- This resolution is at’ exh: 68. ‘It appears that thereafter 
the Commissioner forwarded these rules so passed by himself as the Corporation 
to Government-for sanction, by letter dated August 7, 1956 (exh: 64). 
-7 This action of the’ Commissioner, it appears, was rendered necessary by the 
fact ‘that suits were filed against the Corporation challenging the legality of its 
action in ‘imposing octroi on goods in transit. "Two suits appear to have been 
filed against the Corporation claiming refund of 10 per cent. of the amount 
of octroi, which the Corporation used to retain-in ‘making refunds of octroi 
on goods in transit. One of these suits ‘was filed by Walchandnagar Industries 
and the other was a suit filed by the present plaintiff who had claimed refund 
as a claimant under. the old rules. Both the suits were dismissed by the trial 
Court on the ground that the action of the Corporation in retaining 10*per cent. 
of the amount of deposit on goods in transit was not ultra vires of the Corpo- 
ration. - The’ Walchandnagar Industries as well as plaintiff.went in appeal 
against this decision. The appellate Court allowed the appeal of -Walchand- 
nagar Industries, holding that-the imposition of tax.on refund and retention 
of 10-per cent. of.deposit was-not within the competence of the Cornoration, 
That is why the suit of -Walchandnagar Industries was decreed. There does 
not appear to have been any appéal by the. Corporation against that decision. 
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So far as the appeal filed by the -plaintiff was.concerned, the appellate Court 
held that the imposition of tax on refund was ultra vires, but it held that as 
it was not the plaintiff, who had paid the amounts of deposits in respect. of 
which he had brought the suit, although he-was a claimantshe had no right in law 
to maintain the suit in respect of the-10 per cent. of octroi duty. That is why 
plaintiff’s appeal was dismissed.. Plaintiff then filed a Second Appeal and that 
was heard by.a Bench consisting of Mr, Justice S. T, Desai and Mr. J ustice Datar, 
and that case is reported in Dattatraya v. Poona City Mun’pal Corp. 1 This 
Court held that under the.Act a Municipal Corporation could not impose a tax 
on goods in transit or of thé nature of a tax on refunds and such a ‘tax would 
be ultra vires: the powers of the Corporation and illegal and, ineffective and 
the Corporation’ would be bound to refund: any amount reedyered by it in en- 
forcement of that tax. The Corporation’ had also resisted the appeal of the 
present plaintiff in that case on the ground that he had no right to claim the 
refund as he was a -claimant and had not himself made the deposit. That con- 
tention was, however, not accepted. by this Court and it was held that under 
the statutory rules prevailing, an obligation was cast on the Municipality- to 
refund the amount of octroi duty collected in case of goods im transit to the 
‘claimant? and that the rules did-:not recognise the owner of the goods as such 
in the matter of refunds, and -that it was only the claimant who had under the 
statutory rules the legal right to claim refund on fulfilment of the specified 
conditions and that the Municipality. would get a full discharge of its liability 
on refunding the amount.to the claimant. It has to be mentioned, howeyer, 
that the Second Appeal which was disposed of in this way by this Court arose 
out of a suit of 1951 and the question of the applicability of the Standing 
Orders was not before this Court in the said Second Appeal. 


To pursue the history in. connection with the proposed octroi rules and the 
Standing Orders, it appears that the Government replied to the Commissioner’s 
letter of August 7, 1956, (exh. 64), by letter dated November 21, 1956, (éxh. 
65), and in that letter it was stated that Government did not think it desirable 
to initiate any proposals for further taxation so long as the Corporation was 
in. charge of the Municipal Commissioner and that the proposed octroi rules 
of the Corporation ‘should be considered only after elected members of the 
' Corporation applied their mind to the proposed rules. Thereafter, it appears 
that the Commissioner again wrote a letter to the Government on November 
22, 1957, (exh. 66), requesting Government to accord their sanction to the pro- 
posed octroi rules which were passed by him by Resolution No. 69 dated April 
5, 1956. But that letter, it “appears from the evidence of the Assessor and 
Collector given on behalf of: the Gorporation in the present suit, is still under 
eonsideration of Government.: In-the case of the present. Standing Orders, 
however, in October 1952 the Cammissioner had framed certain Standing 
Orders and they were approved by -the Standing’ Committee on December 15, 
1952, ‘by Resolution No. 457 (see exhs:.-69 and 70). : Nothing was done- regard- 
ing these Standing Orders, however, till February 1956 when the Commissioner 
passed an emergency resolution (exh. 71) dated February 1, 1956, under cl. (c) 
of sub-s. (3) òf s. 67 of the Act and forwarded the said Standing Orders to 
Government ‘for sanction by his letter (exh. 72) dated February 2, 1956, and 
sanction of the Government was accorded to these Standing Orders on March 
T4, 1956. The position, therefore appears to be that though’ the Standing 
Orders have ‘been sanctioned by Government since 1956, changes in the ritles 
which coritemplated the rescinding ofr. 62 itself have not been approved by 
Government and the matter ‘is. still- pending ‘consideration by them. 


<| It ig. argued- by Mr. Gokhale. that. these facts in connection with the non- 
sanction of the proposed rules and the sanction accorded to.the Standing Orders 


© would indicate how the Corporation, is justified in following the old rules in. 


diporog of applications for refund ` of octroi under r. 62 ‘of the Schedule 
Sete pe EY 8 a 1 -(1959) 62 Bom. L.R. 71. 
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to the Act. It is contended that when the Commissioner” proposed- the new 
rules for refund and also the Standing Orders, what was intended was to re- 
seind r. 62 and the Standing Orders could- never have been intended to 
apply to applicationseentertained by the Corporation under r. 62, which yet 
continues to be in force: There is undoubtedly some force in this argument. 
As we have already indicated, the dispute in these appeals is really as to the 
applicability of Standing Order No. 13(1) and that, in our judgment, it is 
possible to construe, ‘as being -consistent with the old r. 11(2) with regard 
+o applications for refund of octroi in.case of goods which are exported and 
to which ‘r. 62 would apply.” The Corporation is applying that rule, sub- 
ject to necessary changes in accordance with the provisions of r. 62 itself, 
and there is nò dispute as to this position. We, therefore, hold that the Cor- 
poration cannot be held responsible for any illegality in dealing with applications 
for refund governed by r. 62 in accordance with the provisions of the old r. 
11(2) read with and as modified by r. 62. 

That takes us to the consideration of the other point; raised on behalf of the 
Corporation as to the maintainability of the present suit. In the written state- 
ment, unfortunately, the quéstion of maintainability of the suit was raised in 
a somewhat limited manner. It was stated in para. 12 of the written statement 
that the plaintiff was not entitled to file the suit, and that if he had any griev- 
ance it was necessary for him to seek relief from the Government of Bombay 
under ss. 448 and 451 of the Act. In para. 13 it was stated that the suit of the 
nature and for a declaration that the plaintiff seeks is not maintainable accord- 
ing to law.- Under s. 448(/) of the Act, if it shall at any time appear to the 
State Government upon complaint or otherwise that default has been made in 
the performance of any duty imposed on any of the municipal authorities by 
or under the Act or by or under any enactment for- the time being in foree, 
the State Government may, if satisfied after due inquiry that the alleged de- 
fault has been made, make an order prescribing a period for the performance 
of that duty. And under s. 451(/), if the State Government is. of opinion that 
the execution of any resolution or order of the Corporation or of any other 
municipal authority or officer subordinate thereto or the doing of any act 
which is about to be done or is being done by or on behalf of the Corporation 
is in contravention of or in excess of the powers conferred by the Act or of 
any other law for the time being in force or is likely to lead to a breach of the 
peace or to cause injury or annoyance-to the public or to any class or body 
of persons, the State Government may, by order in writing, suspend the exe- 
‘dution of such resolution or order, or prohibit the doing of any such act. We 
fail to see how plaintiff’s suit can be held to be not maintainable by virtue of 
these provisions; and Mr. Gokhale has fairly conceded that he would not be 
able to justify the stand taken in the written statement on the basis of these 
two sections. But Mr. Gokhale contends that the suit as framed by the plaintiff 
for the relief of declaration and injunction is not maintainable at the instance 
of the plaintiff who has no personal interest in the manner in which refund 
of octroi is being made by the Corporation. It is not disputed that plaintiff is 
a rate-payer. But that by itself would not enable him to bring such a suit 
unless he is able to show that he has some interest in the manner in which appli- 
cations for. refund of octroi under r. 62 are being dealt with. It is not his 
contention that what the Corporation is doing is ultra vires of its powers under 
the Act. There is an allegation in the plaint that some persons in the Poona 
city were obtaining refund of lakhs of rupees since March 1956 by setting at 
nought the rules.of the Corporation pertaining to refund, in collusion with 
responsible officers in the Octroi, Audit and Legal Departments of the Corpora- 
tion. There is not a tittle of evidence in support of this allegation, plaintiff 
himself having scrupulously avoided to step into -the witness-box. Though 
there is an allegation of misuse of public funds, there is no evidence in support 
of the allegation either, and Mr. Gadgil has fairly, and in our opinion rightly, 
conceded that he cannot support that allegation by anything on the record. 


` 
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The legal position in this matter seems to be fairly summed up in Halsbury’s 
Laws of England, Third edn., Vol. 21, para. 777, at page 371 :— E 
“A public body incorporated by statute is a corporation for those purposes only 
for which it has been established, and whatever it does beyond the scope of such purposes 
is ultra vires and void, and may be restrained by injunction, provided- that a plaintiff, 
except in an action brought by the Attorney-General, establishes an interest in ,prevent- 
ing the defendant from doing what is in fact, or may well be called, a violation of its 
` contract with the legislature. The Court will not, however, interfere, so long as public 
bodies keep strictly within the limits of their powers and duties entrusted to them by 
the legislature, act in good faith and reasonably, and exercise’ a judicial discretion 
` properly.” i 

There have been cases in this Court also on this point, to which a reference 
was made before us. In Shepherd v. The Trustees of tite Port of Bombay?, 
the plaintiff, who was a contractor, sought an injunction to restrain the Trustees. 
of the Port of Bombay from publishing two resolitions alleged to reflect in- 
juriously on his character and reputation, on the ground that it was not within 
the powers conferred on the Trustees by Bombay Act I of 1873 to discuss or 
pass resolutions affecting his character, and that the publication of such resolu- 
tions was calculated to injuriously affect him in his commercial relations with 
the Government, and it was held by this Court that the injunction could not 
‘Þe granted. The following observations of Green J. in this case would be 
relevant (p. 142) :— 

“_..There can, I think, be no doubt that, if the Port Trustees or any other corpora- 
tion or public company in Bombay were to do or attempt to do any act in excess of their 
powers, as contained in the charter or legislative act from which they derive their be- 
ing, and such act would be injurious to the rights of property of an individual, such 
individual would, on general principles, have a right to the protection of this Court by 
injunction or other appropriate relief. In none of the cases, however, that I have been- 
able to find, has the protection of a Court of Equity, by way of injunction, in case of 
an assumption by an incorporated body of powers beyond those conferred upon it, ‘been 
granted at the suit of an individual, except where such individual has been damaged by 
such excess of power in respect of his rights of, ownership, or rights of commodity or 
easement, which’ for this purpose are treated as analogous- to rights of ownership 
strictly so called.” . A 
In Vaman v. Municipality of Sholapur, three tax-payers of Sholapur city 
sued for an injunction to restrain the Municipality of Sholapur from expend: 
ing any sum out of the municipal funds on the purchase of musical instruments 
for a.band, which they had resolved to establish; and it was the contention of 
the plaintiffs that this was not one of the purposes for which the municipality 
was authorised by law to spend municipal funds. It was held by this Court 
in Second Appeal that a suit. will lie at the instance of individual tax-payers 
for an injunction restraining a municipality from misapplying its funds. Mr. 
Gadgil has very strongly relied on the judgment of Mr. Justice Tyabji in thie 
case, which, according to him, has been followed by later decisions of this 
Court. In this connection, he invited our attention to the case of Ramchandra 
v. Bombay Municipal Corp.4 and the observations of Mr. Justice K. T. Desai 
expressing approval of the view of Mr. Justice Tayabji in the case of Vaman 
v. Municipality of ShoPapur that it was clearly settled that any individual 
member of a corporation may file a suit for the purpose of restraining the cor- 
poration from doing any act which may be illegal or ultra vires of the corpora- 
tion. Mr. Gadgil contends that though the judgment of Mr. Justice K. T. Desai 

_ was reversed by the Court of Appeal in Bombay Municipal Corp. v. Ram- 
chandra 5 that would not affect the observations of Mr. Justice K. T. Desai 
regarding the view of Mr. Justice Tayabji. But the facts in the case of 
Vaman v.. Municipality of Sholapur are clearly distinguishable from the facts 


2 (1876) LL.R. 1 Bom. 132. i 4 (1958) 60 Bom. L.R. 1256. 
3 (1897) I.L.R. 22 Bom. 646. 5 (1959) 6l Bom. L.R. 1129. 


1961.] ` ' MUN’PAL CORP., POONA v. DATTATRAYA: (A.C.J.)—Gokhale J. 39 


of the presént case. In the Sholapur case, there was an allegatidn of misappli- 
cation of municipal funds and it was found as fact by the trial Court that 
the Municipality was not authorised to expend municipal funds in the manner 
proposed by purchase of musical instruments for the establishment of a band; 
añ injunction was, therefore, granted by the trial Court as claimed by the 
plaintifis-taxpayers: On appeal, the District Judge held that the plaintiffs were 
not entitled to sue in their individual capacity without proof of special damage 
and, therefore, he dismissed the plaintiffs’ suit. Against that decision the plain- 
tiffs came in Second Appeal to this Court and.this Court held that the suit would 
‘be competent at the instance of individual taxpayers for an injunction res- 
training the municipality from misapplying its funds. On that view, “the de- 
-eree of the appellate Court was reversed and the matter was remanded to that 
Court for decision qn the real point at issue, viz., as to the legality of the ex- 
penditure which the municipality proposed to make. 

In Bombay Municipality v. Govind Laxman®, one of the questions which 
arose for consideration was as to the maintainability of a petition under s. 45 
of the Specific Relief Act when a rate-prayer and a voter of the Bombay Muni- 
cipal Corporation applied to this Court for a mandatory injunction restraining 
the Bombay Municipal Corporation against entering into contracts as per 
tenders submitted by the Hindustan Construction Co. Ltd. in connection with 
the Vaitarna-cum-Tansa scheme. A preliminary objection was raised on be- 
half of the Bombay Municipal Corporation that the petitioner was not a person 
whose property, franchise or personal right would be injured by the forbear- 
ing from concluding and executing the contracts complained of in the petition 
ær the inviting of-fresh and proper tenders by the Bombay Municipal Carpora.- 
tion and his petition was, therefore, not maintainable. That objection was 
everruled by Mr. Justice Bhagwati, who also held on merits that the acceptance 
-of the tenders submitted by the -Hindustan Construction Co. Ltd. on the part 
of the Bombay Municipal Corporation was unauthorised and unwarranted by 
the relevant provisions of the City of Bombay Municipal Act of 1888 and, 
therefore, the petitioner was held entitled to the reliefs sought by. him. The 
matter was taken to the Court’ of Appeal, which; after a review of the autho- 
rities, held that a rate-payer who has contributed to the rates is a person injured 
in his property, within the meaning of s. 45 if the rates are misapplied or 
utilised contrary to the provisions of the law by the Municipal Corporation, 
though on ‘merits the petitioner was held not entitled to succeed and the appeal 
was allowed and the petition was dismissed. - . 

- Our attention was also invited to the case of Parakh v. Rudra,’ where 
Mr. Justice Niyogi was dealing with.a case-wherein.a suit was filed for perma- 
nent injunction restraining the Municipal Corporation, Nagpur, from building 
a house on a plot of land situated in the Civil Station at Nagpur, on the ground 
that the Municipal Committee had given -sdnetion-to build a house on the said 
plot of land to one P. N. Rudra beyond its powers; and the Nagpur High Court 
held that the suit was not. competent, following the principle laid down.in the 
two Bombay cases, viz., Shepherd v. The Trustees of the Port of Bombay and 
Vaman v. Municipality of Sholapur; and it was held that the plaintiff must 
prove some special damage or injury occasioned to him by reason of the permis- 
sion to build granted by the Committee. We may, however, observe that the 
facts of this Nagpur case are distinguishable from the facts of the present case. 

On these authorities it seems clear to us that a rate-payer would be entitled 
to bring a suit against a Municipal Corporation challenging its iltegal and 
ultra vires acts, that is acts which are beyond its power. A rate-payer would also 
‘be entitled to file a suit against a Corporation and get an injunction restraining 
its action if it is established that it is acting im a way so as to result in misappli- 
cation or misuse of municipal funds. But the Court will not interfere at the in- 
stance of a sate-payer merely on the score that the procedure followed by a Muni- 
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cipal body in certatn matters.is not proper, if its action falls strictly within, the 
limits of its-powers and duties and it has acted in good faith. While the interests- 
of the rate-payers are entitled to be safeguarded against misuse or misapplication 
of public funds and acts which are illegal and ulira v res, eare must also be 
taken to see that the day to day administration of a publie body is not. allowed: 
to be hampered by a rate-payer inspired by a sense of ede publie spirit 
or worse by ulterior motives of his own. 


In the present case, beyond-certain vague allegations in the plaint, ees is. 
no evidence at all that any Municipal funds have been misapplied of misused 
or the Corporation has acted beyond its powers. The plaintiff has not examin- 
ed himself to substantiate those allegations. Besides, as -we have already held, 
the action of the Corporation in dealing with applications for refund of octroi i 
on goods which are exported outside the limits of Poona City within a period 
six months, as contemplated under r. 62, in accordance with the procedure: 
under the old T. 11(2), does not appear to be'ineany manner illegal, much 
less beyond its-powers. ‘On the contrary, it was stated on behalf of the Corpo- 
ration, and not seriously disputed; that by following the procedure which it. is 
doing in dealing with applications for refund of. octroi falling under r.. 62, 
the Corporation is able to dispose of these applications in a more expeditious 
manner. If that be so, in our judgment, the suit of the plaintiff for the de- 
elaration and injunction sought by him against the Corporation must. alih, fail 
on the ground that it is not maintainable. 


The result is that on both the grounds we must allow First ‘Appeal No. 324 
of 1961 filed. by the Corporation. Mr.. Gokhale argued that now that we are 
allowing the appeal of the Corporation, we should pass an order awarding com- 
pensatory costs in favour of the Corporation against.the plaintiff, ow the ground 
that wild allegations against the officers in the Octroi, Audit and Legal Depart- 
ments of the Corporation have been made, and allegations. about misapplication 
of funds have been also made in the notice as well as in the.plaint and to sub- 
stantiate which allegations the plaintiff has not even cared to step into* the 
witness-box. We would have been inclined to take a strict view of the matter, 
had not Mr. Gadgil very fairly and unequivocally stated before us that his 
client is unconditionally withdrawing those allegations. No claim for compen- 
satory costs was made in the written statement and there is no prayer to that 
effect even in the memorandum of -appeal filed by the Corporation. In these 
circumstances and in view of the unconditional withdrawal of. the-allegations, 
we do not think that we should accede to Mr. Gokhale’s request to pass an 
order awarding compensatory costs against the plaintiff. First Appeal No. 324 
of 1961 will accordingly to allowed and the decree of the trial Court dated 
August 13, 1960, will be set aside and plaintiff’s suit will be dismissed with 
costs throughout, including the costs of this appeal in two sets, which the plain- 
n will have to pay to the defendant-Corporation. 

Appeal allowed. 

- [The rest of the judgment is not material to this porti 
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Before Mr, Justice Naik. 


TULSIRAM RAMKISAN v. RAMSINGH PANNU SINGH RAGHUWANSHI* 

‘Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 16. 16-A, 2(j)—Berar 
Land Revenue Code, 1928, Secs. 3, 2(10), 7—Madhya Pradesh Land Revenue Code (II 
of 2955), Sec. 2(14)—Berar Regulation of Agricultural Leases (Validation of Deci- 
sions) Act, 1956, Sec. 3—Whether there is Revenue Officer having authority to decide 
questions under ss. 16 & 16-A of Act XXIV of 1951-—~Sections 16 and 16-A whether 
rendered nugatory and futile in absence of notification specifying which Revenue 
Officers can disgharge functions laid down.in the sections. 


` There is a Revenue Officer who has authority to decide questions under ss. 16 
and 16-A of the Berar Regulation of Agricultural Leases Act, 1951, and, therefore, 
there can be no question, of the provisions of ss. 16 and 16-A of the Act falling 
through by reason of the ‘absence of a notification as to which of the Revenue Offi- 
cers is to discharge the functions laid down in the sections. 

The object of s. 2(j) of the Berar’ Regulation of Agricultural Leases Act, 1951, 
in referring to the powers of the Government to issue a notification is to appoint 
different officers to discharge different functions. The object of the notification is 
to delegate the powers or to distribute the powers which are centred into the 
hands of the Deputy Commissioner to different functionaries. If no notification is 
issued, the only result will be that there is no stratification of Revenue Officers and 
there is only, one Revenue Officer under the Berar Land Revenue Code, 1928, namely, 
the Collector, and he will be entitled to, exercise the’ powers of a Revenue Officer 
under the various provisions of the Act. - 

Pralhad v. Jaiendra’, referred to. 


Tue facts appear in the judgment: 


` C. P. Kalele, for the appellants. 
S. V. Natu, for the respondent. 


Narr J. All these three appeals raise a somewhat ticklish question arising 
under the Berar Regulation of Agricultural Leases Act, 1951, and can be dis- 
posed of by a common judgment. The facts in these three cases are somewhat 
different and will have to be stated separately. I will set out the facts which 
have given rise to Second Appeal No. 494 of 1956 first. 


Chandrabhan was the owner of the land, Survey No. 43, situated at mouza 
Hirur. He was indebted to several persons and, therefore, he along with one 
of his sons Bapurao made an application to the Debt Relief Court under the 
Central Provinces and Berar Relief of Indebtedness Act, 1939, for the settle- 
ment of his debts. Ganpatsingh was among the creditors named in the petition. 
A scheme was prepared under s. 11 of the said Act on October 3, 1941. Chan- 
drabhan died after the scheme was prepared leaving behind him four sons, 
Wasudeo, Ambadas, Bapurao and Madhukar. The Deputy Commissioner ac- 
corded sanction to the four sons of Chandrabhan for transferring the land for 
the purpose of satisfying the debts. In the meantime, the four sons of Chandra- 
bhan passed a kaulpatta (exh. 2 D-2) under which they leased the land to 
Shriram and Balkrishna, defendants Nos. 2 and 4, for a period of six years. 
That was on January 15, 1946. Again, on August 6, 1947, Wasudeo, one of the 
four sons of Chandrabhan, sold 4th share in the land to Tulsiram and Mahadeo, 
defendants Nos. 1 and 3. Similarly, on June 21, 1948, another son Bapurao 


" *Decided, August 22, 1961. Second Appeal Judge, Class II, at Achalpur, in Civil Suit 
No. 494 of 1956 (with Second Appeals Nos. 622 No. 90-A of 1954. 

and 623 of 1956), against the decision of 1 (1961) Civil Revision Application No. 
G. V. Deo, Additional District Judge, Achalpur, 161 of 1961, decided by Chitale J., on April 19, 
in Civil Appeal No. 2-A of 1955, confirming 1961 (Unrep.). 

the decree passed by N. B. Sirpurkar, Civil 
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sold his ith share to the same persons, defendants Nos. 1 and 3. In accordance 
with the sanction given by the Deputy Commissioner, the four sons of Chandra- 
bhan passed a sale-deed in favour of Ganpatsingh on July 26, 1947. The gale 
was subject to the lease granted in favour of defendants Nos. 2 and 4 in 1946. 
Ramsingh, who is the plaintiff ‘in. this case, is the nephew of Ganpat- 
singh, the purchaser under the sale-deed, dated July 26, 1946. He claimed 
that the suit land had fallen to his share in a partition with hig unele. 
He filed a suit against the four defendants contending that the lease in favour 
of defendants Nos. 2 and 4 is invalid and also contended that the sale-deeds in 
favour.of defendants Nos. 1 and 3 were also invalid, and asked for possession 
on the basis of his title. The suit was resisted by the defendants on several 
grounds. One of them was that defendants Nos. 2 and*4 were protected 
lessees under s. 3 of the Berar Regulation of Agricultural Leases Act, 1951. 
They also contended that the question as to whether they were protected lessees 
eannot be decided by the civil Court and must he referred to the Revenue 
Officer under s. 16-A of the same Act. An issue was raised on that point in the 
trial Court which is issue No. 11. The trial Court came to the conclusion that 
the civil Court had jurisdiction.to decide the question. It further held that 
the sale-deéds in favour of defendants Nos. 1 and 3 and also the haulpatta 
in favour of defendants Nos. 2 and 4 were invalid on the ground that no sanc- 
tion was obtained from the appropriate authorities in respect thereof. Conse- - 
quently it decreed the plaintiff’s suit. From that decision the defendants 
preferred an appeal in the-District Court of Amravati. The appeal was heard 
by the Additional District Judge, Achalpur, to whom it came to be transferred 
in the course of distribution of business and the Additional District Judge, 
agreeing with the conclusions reached by the trial Court, dismissed the appeal. 
It is‘against that judgment that the defendants have come up in appeal. 

The main contention urged by Mr. Kalele on behalf of the defendants is that ` 
the civil Court has no jurisdiction to consider the question as to whether de- 
fendants Nos. 2 and 4 are protected lessees ‘and: the issues relating to, this 
question have got to be transferred to the Revenue Officer under s. 16-A of the 
Berar Regulation of Agricultural Leases Act, 1951. He also: contended that 
the sanction of the Deputy Commissioner was not necessary so far as the sales 
effected in favour of defendants Nos. 1 and 3 are concerned. He advanced the 
same argument in respect of the lease. ` 

I will now set out the facts giving rise to Second Appeals Nos. 622 of 1956 and 
623 of 1956. The plaintiff in the two cases was the same, namely, Raje Vyan- 
katrao son of Jagjiwanrao Deshmukh. The suit giving rise to Second Appeal 
No. 623 of 1956 was filed against Ratan son of Soba and related to Survey 
No. 17/1. The suit giving rise to Second Appeal No. 622 of 1956 was -filed 
against Sitalprasad son of Siwanath and was in respect of Survey No. 23/7. 
The suits were for eviction on the basis of title. In both the suits, the plaintiff 
alleged that the defendants had committed trespass in entering upon the res- 
spective lands in suit. The defence set up by Ratan, as also by Sitalprasad, was 
the same, namely that each of them was a protected lessee. The lease on which 
reliance was placed by the two defendants-was based on oral agreement alleged 
to have been entered into in the year 1952-53. The defendants also raised 
the contention that the civil Court had no jurisdiction to decide the issue -re- 
lating to protected lease and issues Nos. 4 to 6 were accordingly framed which 
were common to both the suits. Both the Courts below came to the conclusion 
that the defendants failed to prove the oral lease set up on their behalf and 
consequently decreed the plaintiff’s suit. It is against these judgments that 
these two second appeals have been directed. It will at once appear that thesé 


- appeals also raise the same question, namely, as to whether the civil Court had 


jurisdiction to decide the question of protected Jease and as to whether it is 
necessary for the civil Court to refer the issues to the Revenue Officer. : 

On behalf of the appellants in these two appeals, reliance was placed on two 
decisions of this Court. First is a Full Bench decision reported in Paika Da- 
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‘sar v. Rajeshwar Balaji’ and the seéond ‘is a decision of ‘a single Judge Te- 
ported in Devaji Limbaji v. Ganpatlal.2 It was held by the Full Bench in 
Paika v. Rajeshwar that in a suit between a landlord and a tenant when the 
defendant tenant put» forward the transaction on the strength of which he 
contends that he is a lessee and his lease is-a protected lease under s. 3 of the 
Berar Regulation of Agricultural Leases Act, then it is the Revenue Officer 
who must investigate into that transaction and determine the real nature of the 
transaction under the power conferred upon him by s. 16(2). It was also held 
that if an issue arises between the parties whether there was a transaction 
which resulted in one of the parties becoming a lessee and the lease is a lease 
which falls within the Act, then that issue could only be tried by the Revenue 
‘Officer and not by*the civil Court. It was also observed that it is not correct 
to say that the Revenue Officer can only determine whether there is a transac- 
tion of lease when there is an ambiguity but not otherwise if it is not ambiguous. 
The single Judge, in Devajt’s case followed the view taken in the Full Bench 
case. It is not, therefore, necessary to cite the ratio decidendi in that case. 


Mr. Chendke and Mr. Natu have raised a somewhat novel contention. In 
order to appreciate the arguments advanced by them, it is necessary to refer 
first of all to the provisions of s. 16 and s. 16-A of the Berar Regulation of Agri- 
cultural Leases Act, 1951. Sub-section (7) of s. 16 runs thus: 

“Whenever any question arises whether any transaction between a landholder and 
a person claiming to be his lessee is a lease within the meaning of this Act, such ques- 
tion shall be decided by the Revenue Officer.” 


Sub-section (2) of s. 16 lays down that in deciding the question referred to in 
sub-s. (J), tue Revenue Officer may ignore the provisions of s. 92 of the Indian 
Evidence Act, as also of s. 49 of the Indian Registration Act and also in any 
other law for the time being in force in arriving at a decision of the question 
referred to in sub-s. (J). Sub-section (3) provides that the decision of the 
Revenue Officer shall be binding on the parties to the proceedings and the 
persons claiming through them. It would thus be seen that under s. 16 ex- 
clusive jurisdiction has been vested in the Revenue Officer for deciding a ques- 
tion telating to any transaction being that of a lease. 

Section 16A runs thus :— 

“Whenever any question as is referred to in section 16 arises before a Civil Court 
in any suit or proceeding, the Court shall, unless such question has already been de- 
termined by a Revenue Officer, refer the question to the Revenue Officer for decision 
and shall stay the suit or proceeding so far as it relates to the decision of such question.” 
Sub-section (2) lays down that the civil Court shall accept the decision of the 
Revenue Officer on the question and decide the suit or proceeding before it ac- 
cordingly. The provisions of s. 16-A are a logical corollary to the provisions of 
s. 16. Since the Revenue Officer is constituted into a Court of exclusive jurisdic- 
tion whenever any question arises: which properly lies within the ambit of the 
jurisdiction of the Revenue Officer, the Civil Court must refer that question for 
decision to the competent authority. The arguments advanced by Mr. Chendke 

_and Mr. Natu centred round the meaning of the expression ‘‘Revenue Officer’’ 
used in ss, 16 and 16-A. The expression ‘‘Revenue Officer’? has been defined 
by s. 2(j) of the said Act in the following terms: 

“Revenue Officer’ in any provision of this Act means such Revenue Officer ap- 
pointed under the Berar Land Revenue Code, 1928, as the State Government’ may, by 
notification, direct to discharge the functions of a Revenue Officer under that provision;” 
The State Government has issued certain notifications in that respect and these 
notifications have been quoted at page 3 of the Hand Book issued by the Go- 
vernment, ‘‘The Berar Regulation of Agricultural Leases Act, 1951 and the 
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Rules made thereunder”. The ‘notification purports to have been issued. under 
el. (j) of s. 2 and runs thus: 

“The State Government are pleased to direct that the Revenue Officers specified in 
column (1) of the table below shall discharge the functions 8f Revenue Officers undér 
the provisions of sections specified in the corresponding entries in column (2) ‘thereof: 


Table 5 A 
Revenue Officers : _ Sections 
(1) ; (2) 
Deputy Commissioners and E 4(2) and (4); 8(1), 
Sub-Divisional Officers. - (2) and (3); 9(8),- 


(4) and (6); &0(2), 
(3), (5) and (6); 
11(1) and (2); 14; 
19(1}, (2) and (3). 


Deputy Commissioners. : aie 15(1), and (5).” 


Mr, Chendke contended that unless the Revenue Officer, who is appointed 
under the provisions of the Berar Land Revenue Code, is specifically empo- 
wered by the State Government to discharge the various functions laid down 
in the provisions of the Act, he would have no authority to discharge any such 
functions. He pointed out that there is no notification as to which of the 
Revenue Officers is to discharge the functions laid down in s. 16 and s. 16-A of 
the Act. In that connection he also referred to-certain provisions of the Berar 
Land ‘Revenue Code. Section 3 provides: - | T 

“There shall be the following classes of Revenue Officers:— 
(1) [Repealed] 

(2) Deputy Commissioners; $ l 
(3) Assistant Commissioners of tHe first and second grade; 
(4) Tahsildars; i 7 

(5) Naib-Tahsildars. i 

The term ‘Assistant Commissioner’ includes ‘Extra-Assistant Commissioner’.” 

Mr. Chendke’s argument is that there is not one class-of Revenue Officers 
but there are classes of Revenue Officers and, in fact, there is a hierarchy of 
Revenue Officers beginning from the Deputy Commissioners and ending with 
Naib-Tahsildars. He, therefore, contended that the notification must make it 
clear as to which of these Revenue Officers the particular function has been 
entrusted, and since there is no notification vesting the powers under s. 16 and 
s. 16-A in any particular Revenue Officer, the provisions of s. 16 and s. 16-A 
are rendered nugatory and futile, and since there is no proper Revenue Officer 
appointed under the notification to discharge the functions under ss. 16 and 
16-A the civil Court will continte to have its jurisdiction in deciding the 
question as to whether a particular person is a lessee or a protected lessee. 
~ There are great difficulties in accepting the view urged before me by 
Mr. Chendke. In the first place, the wording of s. 2(j) is not free from ob- 
seurity.. According to Mr. Chendke, the last words under that provision refer 
to a particular provision of the Berar Regulation of Agricultural Leases Act, 
1951. On the other hgnd, Mr. Kherdekar drew a sharp distinction between 
the words used in the first part of the definition ‘‘this Act’’ and the words used 
in the end part of the same section ‘‘that provision’’ and contended that the 
expressien ‘‘that provision’’ must relate to the Berar Land Revenue Code. In 
this connection, my attention was invited by Mr. Chendke to the definition of 
‘Revenue Officer’’ in the Madhya Pradesh Land Revenue Code. Section 2(14) 
of the Madhya Pradesh Land Revenue Code defines ‘‘Revenue Officer’’ in the 
following. way: - 

“Revenue Officer’ in any provision of this Code means such Revenue,Officer as the 
State Government may, by notification, direct to discharge the function of a Revenue 
Officer under that provision;” - E ai 


a 
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Mr. Chendke laid stress upon the words ‘‘that provision”? and pointed out that 
from the context it is obvious that those words relates to the Madhya Pradesh 
Land Revenue Code itself and not to some other provision. According to 
Mr. Chendke, the worde‘‘that’’ has been used with a view to emphasise a parti- 
cular provision ‘of the Act under which powers have been given to particular 
. officers. , There is considerable force in this line of reasoning. At the same 
time, the two sets of words, namely, ‘‘this Code” and ‘‘that provision’’ used 
in s. 2(14) of the Madhya Pradesh Land Revenue Code, do not present much 
- difficulty in the matter of interpretation because reference is made to one Code, 
namely, the Madhya Pradesh Land Revenue Code. On the other hand, in s. 2( i 
of the Berar Regulation. of Agricultural Leases Act, reference is made to two 
distinct enactments* It is somewhat misleading to use the same phrase, namely, 
“sihat provision” inesuch a context. I confess to a feeling of diffidence in 
interpreting the provisions of s. 2(j) of the Berar Regulation of Agricultural 
Leases Act. -The interpretation pressed before me by Mr. Kherdekar also has 
a good deal of substance,’ In my view, however, it is not necessary to express 
any view on that point since the question can be decided on general principles 
under the-provisions of the Berar Land Revenue Code. Section 2(10) of the Be- 
rar Land Revenue Code ‘defines a Révenue Officer to mean an officer declared to 
be a Revenue Officer by this law and any other officer whom the Provincial 
Government may, for any of the purposes of this law, declare to be a Revenue 
Officer. It will thus be clear that this section contemplates two distinct kinds 
of Revenue Officers, (1) Revenue Officer appointed under the Act and (2) other 
officer whom the Provincial’ Government may for the purposes of this Act 
declare to be a Revenue Officer. Section’? of the Berar Land Revenue Code is, 
in my opinion, the most important provision, for the purpose of ‘this discus- 
sion. Section 7 runs thus: 

“The Provincial Goverriment shall appoint in each district a Deputy Commissioner 

who shall exercise therein the powers and discharge the duties conferred and imposed 
on a Deputy, Commissioner or a Collector by this law or by any enactment for the time 
being in. force.” 
That means that’ for each district, there shall’ be a: Deputy Commissioner, who 
by virtue of his office is entitled to exercise and discharge the duties conferred 
upon him by the Land Revenue Code or by any other enactment for the time 
being in force. 

Section 8 relates to the appointment of Assistant Commissioners and s. 9 re- 
lates to the appointment of Tahsildars and Naib-Tahsildars. Sections 8 and 
9 are enabling provisions and empower the Government to make appointments 
of the Assistant Commissioners, Tahsildars and Naib-Tahsildars. No obligation 
is cast upon the Provincial Government to appoint Assistant Commissioners, Tah- 
sildars and Naib-Tahsildars. At- the same time, the Government is under a 
statutory obligation cast by s. 7 to appoint a Deputy Commissioner for each 
district and the Deputy Commissioner. shall discharge all the functions laid 
upon him by the Act, as also by any other enactment for the time being in force. 
In other words, there shall be a Deputy Commissioner for each district and he 
will be, in that sense, a Revenue Officer par excellence. There may be Assistant 
Commissioners or there may not be Assistant Commissioners. There may be 
Tahsildars or Naib-Tahsildars or there may not be ‘Tahsildars or Naib-Tahsil- 
dars. But, at all times, there must be a Deputy Commissioner. There is, there- 
fore, in every district a Revenue Officer who is the key-stone to the arch of the 
revenue administration, and this officer i.e. Deputy Commissioner shall exercise 
not’ only the powers conferred on him by the Berar Land Revenue Code but 
also by any other enactment for the time being in force. In this background 
if we examine the-arguments advanced by Mr. Chendke the fallacy underlying 
the same will becomé easily clear. What Mr.- Chendke contends for is that the 
provisions of ss. 16 and 16-A must fail because there is no Revenue Officer who 
can discharge the functions laid down by ss. 16 and 16-A. It is somewhat 
interesting to note that s. 16 speaks of the ‘‘Revenue Officer’. The wording 
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of the last clause is ‘‘such question shall be decided by the Revenue Officer’’. 
If there is no other Revenue Officer, such as, for instance, Assistant Collectors, 
Sub-Divisional Officers, Tahsildars or Naib-Tahsildars, still there will be.the 
Deputy Commissioner and the Deputy Commissioner ecan certainly exercise 
the powers under s. 16. In my view, the object of s. 2(j) of the Berar Regula- 
tion of Agricultural Leases Act in referring to the powers of the Goyernment 
to issue a notification is to appoint different officers to discharge differant fune- 
tions. In other words, the object of the notification is to delegate the powers. 
or to distribute the powers which are centred into the hands of the Deputy 
Commissioner to different functionaries. Supposing no notification has been 
issued, the only result will be that there is no stratification of Revenue Officers 
and there is only one Revenue Officer under the Berar L4nd Revenue Code, 
namely, the Collector, and he will be entitled to exercisesthe powers of a Re- 
venue Officer under the various provisions of the Act. Distribution of these 
powers can take place only if the Government is pleased to issue a notification 
designating a particular officer to discharge a particular function under a par- 
ticular section of the Act. Government probably did not want the function 
under s. 16 to be discharged by the Subordinate Revenue Officers and that may be 
reason why the State Government was not pleased to issue any notification desig- 
nating any particular Revenue Officer as the Revenue Officer empowered to 
discharge the functions under-ss. 16 and 16-A of the Berar Regulation of Agricul- 
tural Leases Act. Now the Sub-Divisional Officers or the Assistant Collectors, 
enjoy the same powers as those of the Deputy Commissioners and they can dis- 
charge the same functions as the Deputy Commissioner. 

This question can also be considered from another point of view. The noti- 
fications that have so far been issued by the State Government desjenated only 
two kinds of Revenue Officers as having been empowered to discharge particular 
functions under the provisions of ss. 4, 8, 9, 10, 11, 14 and 15. The powers 
under s. 15 are exclusively vested in the Deputy Commissioners, whereas the 
powers under ss. 4, 8, 9, 10, 11, and 14 can be discharged by the Deputy Com- 
missioners as also by the Sub-Divisional Officers. In other words, the powers 
of the Sub-Divisional Officers are coeval or concurrent with the powers of the 
Deputy Commissioners. No powers under the Act have been conferred upon 
a Revenue Officer of the lower grade, such as, Tahsildars or Naib-Tahsildars. 
If we examine the provisions of ss. 4, 8, 9, 10, 11 and 14 we will notice that 
these sections have reference to the question of protected lease in one form or 
the other. For instance, s. 4 confers power upon the Revenue Officer for 
deciding the questions as to whether a lessee, who claims to be a protected lessee, 

.is in possession of the area of land exceeding fifty acres in which case iti is 
open to the Revenue Officer to disentitle him from the status of a protected 
lessee. Section 8 relates to the termination of the lease of a protected lessee. 
Section 9 also relates to the termitiation of tenancy by the landlord in certain 
circumstances. Section 11 relates to commutation and s. 19 relates to the eject- 
ment of a protected lessee. Directly or indirectly the question of a protected 
lessee is involved in the application of these provisions and notifications have 
been issued empowering the Deputy Commissioners and the Sub-Divisional 
Officers to discharge these functions. By implication, therefore, it can be said 
that the power of determining the question of a protected lease can be dis- 
charged by the same functionaries. ‘ 

In this connection, reference was made to Act No. XIV of 1956, called as ‘The 
Berar Regulation of Agricultural Leases (Validation of Decisions) Act, 1956.’” 
The preamble to that Act sets out the object for which that legislation was 
undertaken. - The preamble runs thus: i ; 

“Whereas certain Revenue Officers in Berar have decided cases arising under the 
provisions of the Berar Regulation of Agricultural Leases Act, 1951, without being autho- 
rised in that behalf, and whereas appeals against the decisions ‘in some of the said cases 
have also been éntertained and decided by the appellate authorities concerned; 

And whereas doubts have arisen regarding the validity of the said decisions; 
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And whereas with a view to prevent hardship to the parties ° concerned, it is ex- 
pedient to declare that the said decisions shall be and shall always be deemed to have 
been valid;” 

Section 3 is the prineipal section which runs thus: 

“Notwithstanding-that—  ' 

G) an Assistant Commissioner of the first grade ‘in the Amravati district has enter-, 
tained arf decided cases arising under certain provisions of the Act without being direct- 
ed by a notification under clause (j)‘of section 2, thereof ta discharge the functions of 
a Revenue Officer under those provisions; and . © 

Gi) a Sub-Divisional Officer in the Buldana district has entertained and ‘decided 
cases arising under the provisions of the Act from another sub- division, 
avery case so entertained and decided before the commencement of this Act and every ap- 
peal from any such case entertained and decided by the appellate authority concerned be- 
fore such commencement shall .be and shall always be. deemed to have been validly 
entertained and any decision given in any such case or appeal shall not be called into 
question in any Court or before any other authority merely on the ground that the 
Assistant Commissioner or the Sub-Divisional Officer concerned, as the case may be, was 
not legally authorised to entertain and decide the case in question.” 

Mr. Natu contended that these provisions make it clear that the Legislature 
was alive to the fact that the notifications were not issued although they were 
required by the provisions of s. 2(j)_ of the Berar Regulation of Agricultural 
Leases Act,.1951. In substance, his argument was that the legislation amounts 
to a confession of a lapse: or failure on their part. I am unable to accept this 
line of reasoning. In interpreting the words of a statute, the Court is not 
guided by a subsequent legislation. The subsequent legislation may be aimed 
at removingycertain doubts and ‘issuing clarification or it may be in the nature 
of a legislation which is devised on grounds of abundant caution. The preamble 
has itself made it clear that the object of the legislation was to remove certain 
doubts regarding the validity of the said decisions and to prevent hardship 
to the parties concerned. If legislation was undertaken with that object in 
view, it is hardly open to contend that the very fact that the subsequent legis- 
lation was thought necessary, is proof positive of the correctness of the inter- 
pretation that is sought to be advanced: before the Court. On the other hand, 
it may be pointed out that although the powers under s. 16 were challenged in 
a number of cases before the High Court and one of these cases was referred 
eventually to the Full Bench, the question that is now urged before me was not 
urged at any time before. I was told at the Bar that hundreds of decisions have 
been given under s. 16 by the Sub-Divisional Officers and none of them was 
ealled into question before the High Court on the ground on which they are 
now challenged before me. If the argument was really based on sound consi- 
derations, I have no doubt in my mind that that would have bee urged before, 
or at any rate before the Full Bench. I may invoke, in this connection, the ob- 
servation made by the Privy, Council in Brij Narain v. Mangla Prasad? : 

..when a series of cases...the parties being represented by eminent counsel, is 
decided in one way, and if an evident plea had been taken and upheld the decisions 
would have been the other way, there arises an irresistible conclusion that the plea was 
not taken because it was felt to be bad.” 

The belated awakening of the intelligence in this respect can well be off-set 
against the legislation that was subsequently undertaken by the Legislature 
for the purpose of removing doubts. 

I was then referred to a decision given by my learned brother Mr. Justice 
Chitale in Pralhad v. Jaiendra.* In that case, the main question was 
whether the Court had power under s. 151 of the Code of Civil Pro- 
cedure ‘to revise its own order passed previously. It appears that, in that case, 
the: Court had referred certain issues to the Revenue Officer under s. 16 of the 

3 (1928) LOR. 51 I.A. 129, at p. 138, s.c. 161 of 1961, decided by Chitale J., on April 


26 Bom. L.R. 500, 19, 1961 (Unrep.). 
4 (1961) Civil Revision Application No. 


48 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


Berar Traen of Agricultural Leases-Act and later on at the instance of the 
aggrieved party had proceeded to-cancel its own order. The power of the 
Court or the jurisdiction of the Court to do so was challenged in reviston. 
Mr. Padhye, who appeared for. the applicant, had to face the argument that 
is advanced before me and it appears that the only reply that he could give 
‘was that he-would try to find out whether any notifications have been issued 
by the Government in that respect. Later.on, he conceded that no*further 
notifications were issued by the Government empowering the Revenue Officers to 
decide the issues under ss. 16 and 16-A. It appears to me, therefore, that the 
question was hardly argued by Mr. Padhye on its own merits and more or less 
he appears to have conceded the position and for that purpose he asked for 
some time to go through the notifications to find ovt as to whether there was 
any specifie notification issued in that respect. The only ‘observation that has 
been’ made by the learned Judge in that connection is this: 

“But there is a further difficulty in the way of the applicant, viz. although even’ 

under the Berar Regulation of Agricultural Leases Act, 1951 the abovesaid questions 
could be referred to a revenue officer, unfortunately no notification was issued by Go- 
vernment appointing a revenue officer to determine the questions contemplated by section- 
16-A. Mr. Padhye is unable to point out to me any such notification, although he was 
given time to find out whether there was any such notification.” 
The manner in which this question has been disposed of by the learned Judge 
clearly indicates that the point was not strenuously urged before him by 
Mr. Padhye and was virtually conceded. I would have been loath to differ 
from the view taken by my learned brother in ordinary circumstances. But; 
in view of the importance attached to the question and in view of the long 
lapse of time when this question has been raised for the first time «nd further 
in view of the fact that my learned brother had no opportunity to pronounce 
a considered judgment on this point, I do not think it is necessary for me to re- 
fer the case to a Division Bench for deciding this question. That is why I have 
undertaken a thorough examination of the question and expressed a considered 
opinion in that respect. 

In the view that I have taken of the interpretation of s.'2(j) and ss. 16 and 
16-A of the Berar Regulation of Agricultural Leases Act, 1951, it is not neces- 

sary to consider the authorities that were cited before me by Mr. Chendke' re- 
ported in Sat Narain v. Hanuman Parshad® and Krishna Chandra v. Panchu 
Ghosh® wherein it has been held that if a special tribunal is contemplated by 
theNlegislation but no tribunal has been set up, the mere fact that the legis. 
lation has been passed, will not oust the jurisdiction of the ordinary civil Court. 

I, therefore, hold that there is a Revenue Officer who has authority to decide 
the questions under ss. 16 and 16-A of the Berar Regulation of Agricultural 
Leases Act, 1951, and there is no question of the provisions of ss. 16 and 16-A 
falling through by reason of a Reyenue Officer contemplated therein not having 
been appointed. 

The result, therefore, is that these appeals succeed, It is hereby directed 
that the following issues will be referred to the Revenue ‘Officer in the three 
eases, namely, Second Appeal Nos. 494 of 1956, 622 of 1956 and 623 of 1956, 
respectively : 

(1). Are defendantse Nos. 2 and 4 protected lessees in respect of Survey 
No. 43 of Hirur? 

5 (2). ; ‘Is the defendant a protected lessee in respect of Survey No. 17/1 of 

arati? ° 
r oe Is the defendant a protected lessee in respect of Survey No. 23/7 of 

arati ? 

The Revenue Officer may remit his findings to this Court. The appeals may 
be put up for hearing after the findings of the final Court are received. No 
order as to costs for the time being. Appéals allowed. 


5 [1946] A. I. R. Lah. 85. 6 [1958] A. I. R. Cal. 720, 
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3 Before Mr. Justice -Tambe and Mr. Justice V. S. Desai. 


` : e 
TATA LOCOMOTIVE & ENGINEERING CO. LTD. v. THE COMMIS- 
-, | , SIONER OF INCOME-TAX, BOMBAY CITY-I,* 

Jadian Inmeome-tax Act (XI of 1922)—Indian company for purpose of its business pur- 
chasing plant and machinery in U. S..A. through its agents in U. S. A. 
—Company sole selling agent in India of U. S. A. concern—Commission in 
respect of such selling agency paid in dollars and with Reserve *Bank’s 
permission commission credited in account with company’s agents in U.S.A. fer 
purchase of capital goods in U.S.A.—Income-tax paid by company on commission on 
accrual basis—Company by permission of Reserve Bank repatriating amount of com- 
mission to India on devaluation of pound sterling—Company gaining surplus amount 
on repatriation in process bf converting dollars into rupee currency—Whether sur- 
plus amount profit taxable in hands of company. 


: The assessee was a limited company registered under the Indian Companies Act, 
“1913, and had its registered office in Bombay. Its main business was the manu- 
facture of locomotive boilers and locomotives and for this purpose it had to make 
purchases of plant and machinery in various countries including the U.S.A. The 
v assessee had appointed M/s. Tata Inc. New York as its purchasing agents in the 
U.S.A, and had opened an account with them for that purpose. The assessee was 
_ appointed the sole selling agents of B.L.W. of U.S.A. for the sale of their products 
in India. Commission in this respect was agreed to be paid in dollars to the as- 
wsessee in U.S.A. With the prior permission of the Reserve Bank of India the amounts 
received $y way of commission were credited in the account of the assessee with 
M/s. Tata Inc. for the purchase of capital goods in U.S.A. During the relevant 
assessment period the assessee received as commission from B.L. W. 36,123.02 dollars, 
and paid income-tax in India on the accrual basis. This amount was held by the 
agsessee in its account with M/s. Tata Inc. On September 16, 1949, the pound 
‘sterling was devalued. As a result of this, American goods became expensive than 
before and the Government of India also imposed restrictions on the import of goods 
from U.S.A. The assessee considering that in these circumstances it was not neces- 
sary to retain a large amount of dollars in U.S.A. applied to the Reserve Bank for 
permission to repatriate a certain amount held by it in its account with M/s. Tata 
Inc. -On permission being grantéd certain sums were repatriated to India including 
the amount ‘of 36,123.02 dollars received by way of commission from B.L.W. As 
a result of devaluation the assessee gained a surplus’ amount on repatriation of the 
amount in the process of converting the amount of dollars into rupee currency. 
‘On the questions whether the surplus arising as a result of devaluation in regard 
to the sum of 36,123.02 dollars repatriated to-India was profit which was taxable in 
the hands of the assessee and whether the aforesaid sum having been taxed in the 
relevant years, the surplus was rightly taken as profit taxable:— 

Held, that when the assessee had taken a decision to utilise the sum of 36,123. 02 
dollars for capital’ purposes i.e. ‘for purchase of capital goods and when the assessee 
-obtained the requisite permission of the Reserve Bank to use it for this purpose and 
also when the assessee had, by crediting it in the account of M/s. Tata Inc. apvro- 
priated that sum for the specific purpose, the initial charfcter of this sum under- 
went a change’ and it assumed the character of fixed capital of the assessee and 
remained so till the date it was repatriated to-India, and : 

that, the, surplus arising as a result of devaluation in the process of converting 
these dollars into rupee currency -in repatriating them to India was an accretion 
to its fixed capital and was not, therefore, liable to tax. i 

In deciding whether a particular sum ‘is part of a fixed capital of an assessee or his 
-circulating capital, the crucial‘test to be“applied is to ascertain the purpose to which 
the assess¢e has appropriated that amount. The initial character of the amount 
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at the time of its receipt would be relevant in determining the issue. In the absence 
of any evidence to the contrary, the amount will continue to bear the same character, 
but the subsequent course of dealing with that amount by an assessee is capable 
of changing the initial character of the amount. If an agsessee has so changed the 
character of the amount, then it is the use, to which that amount had been put, 
that would determine the issue. If the assessee has appropriated or employed the 
amount to uses other than trading operations of his Dusees, then the amount would 
bear re character of fixed capital of the assessee. 

Davies v. Shell Company of China Lid,! referred to. 


Tue facts appear in the judgment. 


N. A. Palkhivala, for the applicant. . 
G. N. Joshi, with R. J. Joshi, for the respondent. 


Tames J. This is a Reference made by the Income-Tax Appellate Tribunal 
(hereinafter referred to as the Tribunal) under s 66(/) of the Indian Income- 
tax Act (hereinafter referred to as the Act). Assessee is a limited company 
registered under the Indian Companies Act, VII of 1913, and has its registered 
office at Bombay. The main business of the assessee company is the manufac- 
ture of locomotive boilers and locomotives. For the purpose of its manufactur- 
ing activities, the assessee company had to make purchases of plant and 

‘machinery, ete. in various countries including the United States of America. 
Assessee company had appointed M/s. Tata Ine. New York as its purchasing 
agents in the United States. In the year 1946 the assessee company, with the 
sanction of the Exchange Control Authorities, sent a remittance gf $33,850 to 
its purchasing agents, Messrs. Tata Inc. of New York for purposes of purchas- 
ing capital goods in the United States of America and meeting other exnenses 
eonnected therewith. In connection with the survey and setting up of the 
factory of the assessee company, representatives of Baldwin Locomotive Works, 
Philadelphia, U.S.A., used to visit India. The assessee made available *unds 
to such representatives for the purpose of meeting their expenses in Tndia. 
The assessee company was appointed as the sole selling agents of the Baldwin 
Locomotive Works for the sale of their products in India and in connection 
with the sale of the products of Baldwin Locomotive Works in India, the asses- 
see had to incur expenses on their behalf in India. The funds so made available 
to the representatives of the Baldwin Locomotive Works and the expenses in- 
eurred'by the assessee on behalf of the Baldwin Locomotive Works in India were 
re-imbursed to the assessee by the Baldwin Locomotive Works of U. S. A. 
by paying the amounts due to the assessee’s selling agents Tata Inc. in New 
York. The amounts so paid by the Baldwin Company to the Tata Inc. with 
the previous permission of the Reserve Bank of India were retained in the 
assessee’s account with the Tata Inc. for the purchase of capital goods. Now, 
as already stated, the Baldwin Company had appointed , the assessee company 
as its sole selling agents in India. Commission in that respect was agreed to 
be paid in dollars to the assessee company in America. With the prior permis- 
sion of the Reserve Bank the amounts received by way of commission bv the 
assessee company from Baldwin Company were also credited in the account 
of the ,assessee-company with the Tata Inc., which was opened in 1946 for 
purposés. of purchasing capital goods in America. The question that has heen 
referred to us relates to the amounts of commission received by the assessee 
during the year 1948-49 and from April 1, 1949 to September 16, 1949 It 
would, therefore, be convenient to reproduce at this stage the letter written 
by the assessee company to the Reserve Bank for obtaining the necessary per- 
mission to keep those amounts in their aforesaid account with the Tata Ine. 


1 (1951) 22 LIR., Suppl. 1. 
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The letter is of date October 26, 1948, and the material part is in the following 
‘terms: 

Te would be more copvenient if the amount of commission payable to us periodi- 
cally be deposited into our account with our representatives, Messrs Tata Inc., New 
York,. opened with reference to your letter EC.BY.7031/74 dated 2nd October 1946 as 
the same would go to reduce the amount of remittance to be made from here in re- 
coupment of that amount from time to time. These amounts will be utilised solely 
for the purposes detailed in our letter to you TG-679 dated 15th August, 1946”. 

It is an admitted position that the purposes referred to in the said letéer of 
August 15, 1946, were purchase of capital goods. The Reserve Bank granted 
permission to the agsessee company to credit the amounts received by them by 
way of commission fram Baldwin Company to their account with the Tata Inc. 
opened in 1946 for purchase of capital goods in America. The amounts accord- 
ingly received in the year 194849 and from April 1, 1949 to September 16, 
1949, amounted to $36,123.02. On the amount of commission received, the 
agsessee company paid income-tax in India on the acerual basis in the relevant 
years. Thus the source from and the extent to which the assessee came to hold 
eet on September 16, 1949, in its account with its purchasing agents Tata 
ne. were: 


1. Remittances from Bombay. re $ 33,850.00 
Less Dollars spent in the U.S.A. for capital pürposes, s $ 30,282.96 
5 $ 3,567.04 
2. Amount reimbursed by Baldwin Locomotive Works against 
„funds pade available to its representatives in India .. $ 8,882.24 
3. Commission actually received from Baldwin Locomotive 
Works & retained in the U.S.A. s sie b $ 36,123.02 
. Total os 3 $ 48,572.30 


ii September 16, 1949, the pound sterling was devalued. Prior to that 
date the rate of exchange between rupee and dollar was Rs. 3.330 per dollar. 
On devaluation the rate became Rs. 4.775 per dollar. The result thus was that 
the American goods became expensive than before. The Government of India 
also imposed restrictions on the import of goods from the U.S.A. It appears that 
this rendered, as the statement of case would show,` further purchase of capital 
“goods from the U.S.A. practically impossible. The assessee considering that 
‘in these circumstances it was not necessary to retain large amount of $48,572.30 
‘in America applied to the. Reserve Bank on December 17, 1949, for 
‘permission to repatriate a sum of 40,000 dollars out of 48,572.30 "dollars held 
‘by it in its account with the Tata Ine. On the permission being granted a sum 
of 40,000 dollars was repatriated to India. Similarly, a further sum of 
$9, 500 was also repatriated to India. Though these two remittances from the 

U. "S.A. to India of $40,000 and $9,500 fell in different accounting years, the 
- ‘agsessee agreed before the Income-tax Officer that both these remittances should 
. be considered to have been received in the accounting year ending March 31, 
1950, and on that footing the case has proceeded throughout. As already 
‘stated the amount, which was to the credit of the assessee in its account with 
the Tata Ine. on September 16, 1949, amounted to $48,572.30. This sum in 
‘tts entirety had been repatriated to India’ ‘The surplus amount gained hv the 
assessee as a result of-devaluation on the repatriation of the sum of $48,572.30 
‘amounted to Rs. 70,147 in the process of converting the amount of 48,572.30 
‘doliars into rupee currency. It was the case of the Department that the asses- 
see is liable to ‘pay tax on the aforesaid amount of: Rs. 70,147 on the ground that 
it represented: profits that arose to the assessee incidental in its carrying on 
‘the business, On the other hand, it was the contention of the assessee that it 
was not liable to pav anv tax because anv bereft that micht have accrued to 
‘the assessee was a benefit of its capital asset. The Income-tax Officer negatived 
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the contention of the assessee and brought to tax the entire amount of 
Rs. 70,147. The assessee’s appeal to the Appellate Assistant Commissioner failed. 
‘Assessee took-further appeal to the Tribunal. Before the Tribunal it was con- 
tended on behalf of the assessee that the surplus of Rs. 70,147 attributable to 
the conversion of 48,572.30 dollars into rupee currency was of a nature of 
eapital profit inasmuch as the said sum of 48,572.80 dollars was held by the 
assessee in America for capital purposes such as purchasing plant, machinery, 
etc. and meeting expenses connected with the technical know-how. The Tri- 
buna] did accept the contention of the assessee in respect of two amounts, 
namely, the sum of 3567/04 dollars balance remaining out of the first remit- 
tance of 33,850 dollars, and the sum of 8882/24 dollars that is, the amount 
reimbursed by Baldwin Locomotive Works against the funds made available 
in India to its representatives by the assessee, holding that these two sums 
were held by the assessee for capital purposes that is, for the pur- 
‘chase of capital goods and hence any profit that arose as a result 
of its conversion into rupee currency on account of the appreciation 
of the dollar in relation to the rupee, must be held on capital account. The 
‘Tribunal, therefore, directed that portion of the sum of Rs. 70,147 attributable 
to the said two sums must be excluded for the purpose of computing the asses- 
see’s income. 


As regards the third sum of 36,123.02 dollars received by the assessee by 
way of commission from the Baldwin Company upto September 16, 1949, the 
Tribunal held that the benefit secured by the assessee in the process of convert- 
ing those dollars into rupee currency should be brought to tax as revenue re- 
ecipt. On an application made by the assessee under s. 66(/) of the Indian 
Income-tax Act, to make a reference to this Court, the Tribinal held that 
questions of law did arise and, has, therefore, submitted a statement of case 
raising the following two questions: 

“1, Whether on the facts and in the circumstances of the case, the surpluseor dif- 
ference arising-as a result of devaluation in the process of converting dollar currency 
into rupee currency in regard to the sum of $36,123.02 repatriated to India was profit 
which was taxable in the hands of the assessee? and 

2. Whether the said sum of $ 36.123.02 having been taxed in the relevant earlier 
years, the surplus or difference in dollar exchange account arising by reason of the 
repatriation thereof as a result of devaluation was rightly taken as profit taxable?” 

It is contended on behalf of the assessee that the amounts held by the asses- 
„see company in America in its account with its purchasing agents Tata Inc. 
were ear-marked for purchase of capital goods. The character of those amounts, 
therefore, was that of fixed capital and that character’ never changed till the 
time those amounts were repatriated-to India. Mr. Palkhivala, learned counsel 
for.the assessee, argued thatthe Tribunal has held that the sums of 3567/04 
dollars and 8882/24 dollars included in the sum of 48,572.30 dollars were held 
by the assessee company on September 16, 1949, for capital purposes, that is, 
as fixed capital and, therefore, any profit that arose on it as a result of its 
gonversion into rupee currency on account of appreciation of dollar in rela- 
tion to rupee must be held-on capital account. There is no reason to distinguish 
between these two-antounts and the sum of 36,123.02 dollars held by the asses- 
see company in the same account. Initially the character of that amount may 
be that of income but the assessee company had asked the permission of the 
Reserve Bank to keep that sum in America for purposes of purchasing capital 
goods and-the said permission was granted by the Reserve Bank. That amount, 
therefore, was held by the company on capital account, and that character never 
ehanged. On the other hand, it has been argued by Mr.-Joshi, learned counsel 
for the Revenue, that the character of the said sum of 36,128.02 dollars was 
that of income when it became payable. to the assessee in America. The per- 
Mission granted by the Reserve Bank of India to retain that amount in America 
vannot. have the effect of -changing the character ofthat amount. The Re- 
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servè Bank had only granted permission to the assessee to retain that amount iu, 
America for a specific purpose, namely,- purchase of capital. goods. That 
purpose having failed, the assessee company-was, by. virtue of sub-s. (3) of. 
s; 4 of the Foreign xchange- Regulation -Act (Act: VII of 1947), bound 
to bring back that’ amount to- India. -It has. accordingly. brought that 
amount to India. In the process- of exchange. the. assessee has benefited. 
The character of the said amount not-having undergone any change till the 
time the said amount was repatriated to India, the profits made by the assessee 
company are liable to tax because it is ar- incidental income made by the com- 
pany during the course of its business.- The character of this amount ds not 
the same as that of the sums of 3567/04 dollars and 8882/24 dollars. Accord- 
ing to Mr. Joshi, the company was incorporated in the year 1945, the remittance 
of 33,850 dollars made in 1946 was made out.of the -capital of the company 
and out of that sum the amount of 3567/04 dollars is left. The initial charae- 
ter of that amount being ‘capital, that character remained throughout till 
that sum was repatriated to India. The other amount of 8882/24 dollars repre- 
‘sented the amount made available by the assessee company to the representa- 
tives of Baldwin Company in India and the aforesaid amount paid by the 
Baldwin company to the assessee company was only by way of repayment of 
the principal loan. That being the position, the initial nature of rhat amount 
was that of capital. Such is not the ease with the amount of 36,123.02 dollars. 
We find it difficult to accept the contentions raised on behalf of the Revenue. 
In our opinion, the contentions raised on behalf of the assessee are well-founded. 
There is no material on record and there'is no finding recorded by the Tri- 
bunal that the initial remittance of 33,850 dollars made by the assessee-company 
was made ost of its capital funds. The Tribunal has not allowed assessee’s 
appeal in respect of the balance remaining out of that amount on that ground. 
The ground on which the Tribunal allowed the appeal in respect of the first 
two amounts was that these amounts were held by the assessee in America for 
eapitdl purposes i.e. for purchase of capital goods and, therefore, the appre- 
elation in value as a result of change in exchange rate was not liable to tax. 
Tt is true that the amount of 36,123.02 dollars when first received by the ‘as- 
sessee company in America was in the nature of its income. The assessee had 
earned that income in dollars in the U.S.A. Sub-section (3) of s. 4 of the 
Foreign Exchange Regulation Act, 1947, provides: 
. “Where ahy foreign exchange is acquired by any person other than an, authorised 
dealer for any particular purpose, or where any person has been permitted conditionally: 
to acquire foreign exchange, the said person shall not use the foreign ex- 
change so acquired otherwise than for that purpose or, as the case may 
be, fail to comply with any condition to which the permission granted io him is 
subject, and where any foreign exchange so acquired cannot be so used or, as the case 
may be,‘ the conditions cannot be complied with, the said person shall without delay 
sell the foreign exchange to an authorised dealer.” $ 
Clause (at) of s. 2 of the said Act defines ‘‘authorised dealer’’ in the following’ 
terms: 
“ ‘authorised dealer’ means a person for the time being authorised under section 
3 to deal in foreign exchange.” 
“Foreign exchange”? is defined in cl. (d) of s. 2 of the Foreign Exchange Regu- 
lation Act. It is not in dispute that but for the permission granted by the 
Reserve Bank, the assessee not being an authorised dealer within the meaning 
óf the Act would have been required to sell those dollars to an authorised 
dealer without any delay. The assessee, however, had obtained the permission 
ef the Reserve Bank to retain that amount in America and it has to be seen 
What is the effect of the permission granted and subsequent dealings of the 
dssessee with, those dollars. It is indeed trúe that the permission granted by 
the Reserve Bank for retention of any foreign exchange in a foreign country 
by itself cannot have the effect of turning the amount, which is a revenue re- 
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ceipt, into a capital receipt. But the permission granted by the Reserve Bank 
has to be taken in the context of the facts and circumstances leading to the 
grant of permission by the Reserve Bank. We have already reproduced, the 
letter of the assessee company of October 26, 1948, by which the assessee asked 
the permission of the Reserve Bank to retain the amounts of com- 
mission received by it from Baldwin Company in America in the account 
opened by it with its purchasing agents M/s. Tata Incorporated forethe pur- 
poses detailed by it in its letter of August 15, 1946. When the permission 
granted by the Reserve Bank is taken in the context of this. letter, it becomes 
abundently clear that the assessee had, at the time it asked permission of the 
Reserve Bank to retain the amount in America, taken a decision to use, utilise 
and ear-mark this amount for the purpose of purchasing tapital goods. The 
main business of the assessee company is manufacture of locomotive boilers and 
locomotives. For the purpose of its manufacturing activities, the assessee had 
to make purchases of plant and machinery in foreign countries including Ame- 
rica and for that purpose it had appointed Messrs Tata Incorporated as its 
purchasing agents. It was necessary for the assessee company to open an ac- 
eount and build up funds in America to pay for the machinery that would be 
purchased in America by its purchasing agents and for that specifie purpose 
in the year 1946 the assessee company had asked permission to remit amounts 
to America in its account with its purchasing agents M/s. Tata Inc. That 
permission was granted in the year 1946. The account thereafter opened by 
the assessee company with the Tata Incorporated for the specifie purpose of 
purchasing plant and machinery in America was in existence at the time the 
assessee asked permission on October 26, 1948, the permission asked for was 
to allow it to credit this amount in that account and retain it ingAmerica for 
this specific purpose. The permission asked for by the assessee company has 
been granted by the Reserve Bank for this specific purpose. That being the 
position, in our opinion, it is fully established that the assessee company had 
taken a decision to utilise this amount of 36,123.02 dollars for a specific purpose 
of purchasing capital goods, necessary for the purpose of its manufacturing 
activities. It is true that the character of this amount at the inception was 
that of income. But when the assessee had taken a decision to utilise this 
sum for capital purposes and when the assessee company obtained the requisite 
permission of the Reserve Bank to use it for this purpose and also when the 
assessee company had, by crediting it in the account of the Tata Incorporated. 
appropriated that sum for the specific purpose, in our opinion, the initial 
eharacter of this sum underwent a change and it assumed the character of 
fixed capital of the company. The amount of 36,123.02 dollars had remained 
throughout in deposit in this account right upto September 16, 1949, that is, 
the date the pound sterling was devalued as well as till its repatriation along 
with other amounts in that account. That being the position on facts, in our 
opinion, the character assumed by this amount of fixed capital did not undergo 
any change till the time benefit accrued on this amount to the assessee company 
as a result of change in the exchange rate. 


An alternative argument was advanced before us by Mr. Joshi that the as- 
sessee company had after the devaluation of the pound sterling, of its own 
accord decided to bring*back the money to India and when the assessee company 
had taken the decision and brought back the amount to: India, it had given 
up its idea of utilising this amount for capital purposes and, therefore, the 
character of this deposit as a fixed capital never remained. He referred us to 
the extract of the letter of the assessee company reproduced by the Tribunal in 
para. 6 of its appellate order. The extract reads as follows :— 

“As we anticipate that our disbursements in the United States in the next few 
months may not exceed $8,000.00 we desire to bring to India $40,000.00 out of the 
above balance (ie. $48,572-GLP). We shall be glad if you will please accord your 
sanction for the same.” 
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‘This extract read by itself might suggest that even though it Was possible for the 
assessee to purchase capital goods in America the assessee company decided 
not to utilise the amount standing to its.credit in the Tata Incorporated account 
for the purpose of purehase of capital goods. But that does not appear to be 
the position in view of the facts stated in the statement of case submitted by 
the Tribunal. In para. 10 of the statement it has been observed: _ 

“On 86th September 1949 the pound sterling was devalued. Prior to the devalution 
the rate of exchange between rupee and dollar was Rs. 3.330 per dollar and on devalua- 
dion the rate became Rs. 4.775 per dollar. The result was that American goods became 
very expensive and further the Government of India also imposed restrictions on dmports 
from the U.S.A. This rendered further purchases of capital goods from the U.S.A. 
practically impossible’ There was, therefore, no need for the assessee to retain in the 
U.S.A. the large amount 48,572/30 dollars which the assessee held on 16th September 
1949. The assessee, therefore, applied to the Reserve Bank of India on 17th December 
1949 for permission to repatrinte a sum of 40,000/- dollars out of the said sum of 
-48,572/30 dollars, which permission was given and the sum of 40,000/- dollars was re- 
patriated to India. Under similar circumstances in October 1950 a sum of $9,500/- was 
repatriated to India.” 

These observations in the statement of case show that it was not the decision 
of the assessee company not to utilise this amount for the purchase of capital 
goods that led to the repatriation of that amount to India, but it was the practi- 
-eal impossibility of bringing goods from America to India that led the assessee 
company to repatriate these amounts to India. There is no evidence in this 
ease nor a finding recorded by the Tribunal that the assessee company had at 
any time decided not to utilise these amounts for the purpose of purchasing , 
eapital goods and, therefore, repatriated these amounts to India. That being 
the position on record, it is difficult to accept this contention of Mr. Joshi also. 
In our opinion, therefore, the sum of 36,123.02 dollars belonging to the asses- 
‘see company and lying with the Tata Incorporated to the credit of the assessee 
eompany was a part of its fixed capital and remained so till the date it was 
repatriated to India. The surplus or difference arising as a result of devalua- 
tion in the process of converting these dollars into rupee currency in repatriat- 
ing them to India was an accretion to its fixed capital and was not, therefore, 
liable to tax. 
, The view taken by us finds support in the ratio of the decision reported in 
Davies v. Shell -Company of China Lid.’ The facts of this case are: The 
assessee company was a British company carrying on business of sale and distri- 
bution of petroleum products in China. It had employed number of Chinese 
agents to whom petroleum products were supplied by the assessee company 
without receiving payment for the goods in advance. These agents, however, 
were required by terms of the contract to.deposit with the company certain 
sums in Chinese dollars. The company was at liberty to use the Chinese dol- 
Jars In any manner it liked. The company also was authorised to take out of 
this deposit any amount which might become due from the agents in the event 
of their default. The amount remaining due to the credit of the agents was 
repayable to them with interest at the determination of the agency. The com- 
pany kept these Chinese dollars received by its Chinese agents in the Shanchai 
Bank. When War broke out between China and Japar, the company sold the 
Chinese dollars for sterling at the then current rate of exchange, transferred 
the resultant sterling amount to the United Kingdom and subsequentlv the 
eompany closed down its operations in China. At that time there was depre- 
siation of the Chinese dollars with respect to sterling, and the amount required 
to repay the deposits of the agents in Chinese dollars were much less than the 
amounts which the company had formerly held in the Shanghai Bank for 
meeting that purpose. The question raised was whether the profit resulting to 
the assessee Company as a result of change in exchange rates was taxable. The 
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Special Commissioner held that the profits ie to the assessee company 
was a capital profit and, therefore, not subject to income-tax. This view of the 
Commissioner has been upheld right upto the appellate Court. In dealing with 
the question, the Court of appeal at page 21 of the geport, reproduced tho 
following observations from Lord Haldane’s speech in John Smith and Son 
v. Moore (H. ' M. Inspector of Tazes) :? 

..My Lords, it is not necessary to draw an exact line of demarcation between fixed 
and circulating capital. Since Adam Smith drew the distinction in the Second Book 
of his ‘Wealth of Nations,’ which appears in the chapter on the Division of Stock, a distine- 
tion which has since become classical, economists have never been able to define much 
more precisely what the line of demarcation is. Adam Smith described fixed capital as. 
what the owner turns to profit by keeping it in his own possession, circulating capitel 
as what he makes profit of by parting with it and letting it change masters.” 

= the same page, thereafter, it is stated: 


.. ‘circulating capital’ simply means capital employed’in the trading operations of the 
business and the dealings with it comprise trade receipts and trade disbursements, whiks 
‘fixed capital’ simply means capital not so employed in the business, though it may be 
used for the purposes of the business, as a factory is used for the purposes of manufae- 
turing business, but does not constitute capital employed in the trading operations of 
the business.” 

In the light of the principles of law stated above, in conclusion it was ob- 
served (p. 26): ; 
“...I find nothing in the facts of this case to divest those deposits of the character 
which it seems to me they originally bore, that is to say the character of loans by ths 
‘ agents to the company, given no doubt to provide the company with a security, but 
nevertheless loans. As loans it seems to me they must prima facie be loans on capitaf 
not revenue account; which perhaps is only another way of saying that they must prime 
facie be considered as part of the company’s fixed and not of iis circulating capita}. 
As appears from what I have said above, the evidence does not show that there was 
anything in the company’s mode of dealing with the deposits when received to displaes- 
this prima facie conclusion.” 
The aforesaid observations indicate that in deciding whether a particular sum. 
is part of a fixed capital of an assessee or his circulating capital, the crucial 
test to be applied is to ascertain the purpose to which the assessee has appro- 
priated that amount. No doubt the initial character of the amount at the 
time of its receipt would be relevant in determining the issue. In the absenes 
ef any evidence to the contrary, the amount shall continue to bear the same 
eharacter, but the subsequent course of dealing with that amount by an as- 
sessee is capable of changing the initial character of the amount. If an assesses 
has so changed the character of. the amount, then it is the use, to which that 
amount had been put, that would determine the issue. If the assessee has 
appropriated or employed the amount to uses other than trading operations 
of his business, then the amount would bear the character of fixed capital of 
the assessee. 

As already stated, the assessee had decided to use these amounts for tho 
specific purpose of purchasing capital goods and had for that purpose put it 
in. its account with its purchasing agents specifically earmarked for that pur- 
pose. The amount thus stood appropriated to the specific purpose of purchas- 
ing capital goods. As already stated, there is no evidence or any material 
ae record to show that the assessee had thereafter taken any different or other 

ecision, 

In the result, in our opinion, the answer to both the questions should ba 
in the negative. We answer Weron dmely: Costs of the assessee shall be paid’ 
by the A : 

Answer accordingly. 
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© Before the Hon'ble Mr. H. K. Chainani, Chief Justice, Mr. PE Kotval and 
; Mr. Justice Shikhare. 


JAYANTRAJ KANAKMAL ZAMBAD JAIN v. HARI DAGDU.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 19(1), 8, 9, 9-A, 17— 
Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act 
(XCIX of 1958), Sec. 132—Bombay Vidarbha Region Agricultural Tenants °(Protec- 
tion from Eviction and Amendment of Tenancy Laws) Act (IX of 1958), Secs. 3, 4— 
Application made under s. 19(1) of B. R. A. L. Act, 1951, after coming into force of 
Act XCIX of 1958—Whether such application should be decided under B. R. A. L. 
Act, 1951 or Act XCIX of 1958. 


An application made under s. 19(1) of the Berar Regulation of Agricultural Leases 
Act, 1951, aftér the commencement of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act, 1958, must be deemed to have been insti- 
tuted and pending before the corresponding authority under the latter Act and 
must be disposed of in accordance with the provisions of that Act. 

The proceedings under s. 8 or 9 and s. 19 of the Berar Regulation of Agricultural 
Leases Act, 1951, were all parts of ihe same proceeding for the termination of a 
lease and ejectment of a tenant. All these proceedings will, therefore, -fall within 
the ambit of- the expression “for the termination of the tenancy and ejectment of a 
tenant” in s. 182(3)(a) of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region & Kutch Area) Act, 1958. An application under s. 19(1) of the Berar Regu- 
lation of Agricultural Leases Act, 1951, would also fall within the expression “for 
the recovery or restoration of the possession of the land” used in s. 132(3)(a) of 
the Bomhay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) 
Act, 1958. ° 

A proceeding under s. 9 of the Berar Regulation of Agricultural Leases Act, 1951, 
remains pending so long as an application ean be made in it under s. 19(1) of the 
Act and until an order has been'made under s. 19(3) of the Act. An application 
made under s. 19 after the commencement of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region & Kutch Area) Act, 1958, is, therefore an application in a 
pending proceeding of the kind referred to in s. 132(3) (a) of the latter Act. 

In re Clagett’s Estate: Fordham v. Clagett and Asgarali Nazarali v. State of Bom- 
bay,’ referred to. 


JAYANTRAJ and Ramabai (petitioners) were the landholders of Survey Nos. 
55/1-A, 55/1-B and 55/2 of Mouza Ghanegaon, Tahsil Khamgaon, District Bul- 
dana. One Hari Dagadu (respondent No. 1) was their protected lessee under 
the provisions of the Berar Regulation of Agricultural Leases Act, 1951. The 
landholders applied for permission to serve a notice of ejectment under 
s. 8(/)(g) read with s. 9 of the Berar Regulation of Agricultural Leases Act 
against respondent No. 1 and by an order passed on November 12, 1956, by the 
Sub-Divisional Officer, Khamgaon, his lease was ordered to be terminated as 
from April 1, 1957. After obtaining this order the petitioners took no further 
steps to obtain possession from their erstwhile lessee,for a considerable time. 
In the meanwhile certain laws came to be enacted which radically altered the 
position of the landholders. 

On January 20, 1958, there came into force the Bombay Vidarbha Region 
Agricultural Tenants (Proteétion from Eviction and Amendment of Tenancy 
Laws) „Act, 1957. Section 3.of that Act barred the eviction of tenants during 
a period of two years from the date of the commencement of the Act. Before 
the. operation of that Act could expire there was brought into force a further 
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provision, namely, the Bombay Tenancy and Agricultural Lands (Vidarbhe 
Region and Kutch Area) Act, 1958. This was on December 30, 1958. By 
the latter Act, the Bombay Vidarbha Region Agricultural Tenants (Protection 
from Eviction and Amendment of Tenancy Laws) Act, 4957, was repealed. 

Under the Berar Regulation of Agricultural Leases Act, the remedy of the 
landholder after obtaining the order for termination of the lease of his pro- 
tected lessee was to apply for the ejectment of the protected lessee under s. 19 
of that Act. The petitioners took this step in the present case on February 27, 
1959, by which time both the Vidarbha Region Agricultural Tenants ete. Act, 
1957, and the Bombay Tenancy and Agricultural Lands ete. Act, 1958, had al- 
ready come into force and the former had also been repealed. The petitioners 
were met by the plea that their application under s. 19(/) of the Berar Regula- 
tion of Agricultural Leases Act was no longer tenable and in any event that it 
did not lie before the Sub-Divisional Officer, Khamgaon, before whom it was pre- 
sented. The contention on behalf of respondent No. I was that the provisions of 
the Bombay Tenancy and Agricultural Lands ete. Act, 1958, having supervened, 
3. 132, sub-s. (3) of that Act barred not merely the right and remedy or re- 
eovery of possession but also the jurisdiction of the Sub-Divisional Officer to 
deal with the application. It was the contention of respondent No. 1 that 
since the Bombay Tenancy and Agricultural Lands ete. Act, 1958, was in force 
the landholders were relegated to their remedy under s. 36 read with.s. 38 
thereof. 

The petitioners failed before all the authorities who concurrently held that 
the Sub-Divisional Officer has no longer any jurisdiction to deal with the appli- 
cation under s. 19(/) of the Berar Regulation of Agricultural Leases Act, and 
by implication also held that that remedy was now barred. The Bgmbay Re- 
venue Tribunal held upon a consideration of the provisions of s. 182, sub-ss. 
{2) and (3) of the Bombay Tenancy and Agricultural Lands ete. Act, 1958, 
and the corresponding provisions of s. 89 of the Bombay Tenancy and Agricul- 
tural Lands ete. Act, 1948, that the words ‘‘pending on the date of the com- 
mencement of this Act,” occurring in cl. (a) of sub-s. (3) of s. 132 of the 
Bombay Tenancy and Agricultural Lands ete. Act, 1958, necessarily include 
an application preferred after the date of the commencement of the Act and 
that, therefore, the application preferred by the petitioners on February 27, 
1959, after the Act of 1958 came into force would be governed by the provisions 
of that Act, and that, therefore, they are limited to the remedy under s. 36, 
and that that remedy was available to them only before the Tahsildar and not 
before the Sub-Divisional Officer. 

The petitioners applied to the Nagpur Bench of the High Court at Bombay. 
The application was heard by a bench composed of Kotval and Badkas JJ., who 
referred a question involved in it to a Full Bench. In the course of the referring 
Poa delivered by Kotval J., on` November 25, 1960, his Lordship observed 
as follows :— : 


Korvat J. Sub-sections (2) and (3) of s. 182 of Act XCIX of 1958, run 

as follows: 

“(2) Nothing in sub-section (1) shall, save as expressly provided in this Act, affect 
or be deemed to affect— e 

(i) any right, title, interest, obligation or liability already acquired, accrued or in- 
curred before the commencement of this Act, or 

(i) any legal proceedings or remedy in respect of any such right, title, interest, 
obligation or liability or anything done or suffered before the commencement of this Act, 
and’ any such proceedings shall be instituted, continued and disposed of, as if this Act 
had not been passed. 

(3) Notwithstanding anything contained in sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment pf a tenant 
or for the recovery or restoration of the possession of the land under the provisions of 
the enactments so repealed, pending on the date of the commencement of this Act 
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before a Revenue Officer or in appeal or revision before. any appelfate or revising autho- 
rity shall. be deemed to have been instituted and pending before the corresponding 
authority under this Act and shall be disposed of-in accordance with the provisions of 
this Act, and . Ż 

(b) in the case of any proceedings under any of the provisions of the enactments so 
repealed; pending before a civil court on such date, the provisions of section 125 of 
this Acteshall apply.” 

The contention on behalf of the landholder has been that sub-s. (2) of s. 132 
preserves to them the right which they had acquired under the Berar Regula- 
tion of Agricultural Leases Act to eject opponent No. 1 under s. 19.0f that 
Act. It is also contended that by the same provision the remedy to take the 
legal proceeding contemplated by s. 19, namely, by way of an application for 
sjectment of the protected lessee, is also still available to them notwithstanding 
the fact that the Berar Regulation of Agricultural Leases Act stands repealed 
by Sch. I to Act No. XCIX of 1958. An ancillary question was also argued by 
Mr. Natu on behalf of the petitioners as to whether the remedy under s. 19 
was an independent remedy or was merely in the nature of the execution of 
the order under s. 9 of the Berar Regulation of Agricultural Leases Act dated 
November 12, 1956, permitting the petitioners to eject the protected lessee, 
and, therefore, merely a continuation of the first order. Mr. Natu urged that 
if it is merely a continuation, then the right which the landholders acquired 
prior to both Act No. IX of 1958 and Act No. XCIX of 1958 could not be ex- 
tinguished. - 

It was argued that so far as the provisions of sub-s. (2) of s. 132 of Act 
No. XCIX of 1958 are concerned, there is no doubt that the sub-section saves to 
the petitioners the right which they had at the commencement of that Act, 
as also the right to take legal proceedings or, in other words, the remedy. That 
would include the remedy under s. 19(7) of the Berar Regulation of Agri- 
cultural Leases Act. But sub-s. (2) of s. 132 does not stand by itself. Sub- 
section (2) is qualified by sub-s. (3). Sub-section (3) opens with the non- 
obstante clause ‘‘Notwithstanding anything contained in sub-section (2)’’. 
Therefore, the provisions of sub-s. (3) would apply notwithstanding the pro- 
visions of sub-s. (2). Thus, it was argued that sub-s. (2) of s. 182 cannot ma- 
terially assist the petitioners. They cannot urge that the remedy which they 
are. eras to is secured to them under the provisions of cl. (i) of sub-s. (2) 
of s. 132. 

It was also argued that the provisions of sub-s. (3) of s. 182 are in the nature 
of a special provision intended to apply to cases of ‘‘all proceedings for the 
termination of the tenancy and ejectment of a tenant or for the recovery or 
restoration of the possession of the land”; whereas the provisions of sub-s. (2) 
of s. 182 are general in their nature and apply to any right, title, interest, 
obligation or liability already acquired, accrued or incurred, or any legal pro- 
ceeding or remedy etc. Quite apart from the non-obstante clause in sub-s. (3), 
since sub-s. (3) makes provision of a special nature for a particular class of 
proceedings, it should be held that the provisions of sub-s. (3), wherever appli- 
cable, would prevail over the provisions of sub-s. (2). 

Turning to the provisions of sub-s. (3), a contention has been advariced on 
behalf of the petitioners that cl. (a) of sub-s. (3) merely refers to ‘‘all pro- 
ceedings ... pending on the date of the commencement of this Act...” and 
does not refer to proceedings instituted after the commencement of the Act. 
Mr. Natu urged, therefore, that sub-s. (3), cl. (a), would be wholly inapplicable 
in the present case because the petitioners’ application which we are consider- 
ing in this petition is dated February 21, 1959, after both Act No. IX of 1958 
and Act No. XCIX of 1958 had come into ferce and after Act No. XCIX of 
1958 had already repealed Act No. IX of 1958. This contention, in our opi- 
nion, has considerable force, because upon the terms of the sub-section it is clear 
that proceedings ‘pending on the date of the commencement of this Act,’ cannot 
by any stretch of the language of the Act be construed to include ‘‘ proceedings 
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pending on or instituted after the date of the commencement of the Act;” and 
unless the provisions of cl. (a) of sub-s. (3) of s. 132 are so construed, the. 
petitioners’-application dated February 27, 1959, will not be covered. Les 

At the same time, it appears to us that so to construe? el; (a) of sub-s. (3) 
of s. 132 would lead to grave anomalies and also render the provisions of Act 
No. XCIX of 1958 largely nugatory and defeat the intention of the Legislature 
in enacting it. 

It is clear upon a perusal of the provisions of Act No. IX dt 1958 side by side 
with Act No. XCIX of 1958 that it was the intention of the Legislature that a 
person who was in possession of an agricultural holding as! ia tenant, in short, 
the tiller of the soil, should be secured his possession of that soil and not be 
liable to ejectment except upon conditions expressly laid down in the statute. 
Act No. IX of 1958, without any conditions, prescribed by'’s. 3 that no tenant 
shall, during the period of two years from the date of the commencement of, 
the Act, be evicted from any land held by him as a tenant: so long as he con- 
tinues to pay the rent or lease money. That Act was a sort of ‘transitional 
provision brought into force with immediate effect in order to protect tenants 
from dispossession until the Legislature could make a considered enactment 
based upon a pre- -determined policy. That enactment was: Act No. XCIX of 
1958. The provisions of Act No. XCIX of 1958 also indicate that the greatest 
anxiety has been shown to protect the person who is lawfully cultivating the 
land, or, in short, the actual tiller of the soil. Nothing can’ be more indicative 
of this intention than the provisions of ss. 6, 7, 10, 29, 33, 36, and 38 to 40 to 
that Act. 

If then it was the intention of the Legislature to make ‘the provisions pro- 
tecting tenants contained in Act No. XCIX of 1958 applicable to all t€nants and 
the Berar Regulation of Agricultural Leases Act was expressly repealed, it can 
be urged with much force that it would frustrate this intention of the Legisla- 
ture ifel. (a) of sub-s. (3) of s. 182 were to be so construed that it would apply 
onlv to proceedings for ejectment or dispossession of a tenant which were ‘only 
‘pending on the date of the commencement of this Act” and not to proceedings 
which were instituted or commenced after the Act came into force as in the 
present case. It is no doubt a little difficult to conceive that the Legislature 
would make a provision that proceedings pending on the date of the commence- 
ment of the Act would be governed by the provisions of that Act but that the 
same proceeding, if instituted after the Act came into force, would not be so 
covered. But upon a literal reading of the provisions of el. (a) of sub-s. (3) 
of s. 132 that is precisely the conclusion which would seem to follow. 

It could also be urged that this was in the nature of a casus omissus and 
that it behoves the Court to supply the omission. Such an omission has been 
supplied as can be seen from an early English case reported in Lyde v. Barnard? 
where the words of an English statute, 9 Geo. IV, e. 17, s. 6, ‘‘may obtain credit. 
goods or money upon’’ were construed to supply the correct intent as ‘may 
obtain money or goods upon eredit’’ or ‘‘may obtain eredit, money or goods 
upon such representation’’, vide page 123 of the report. At the same time, it 
is a cardinal rule of construction that as a general rule a Court of law is not 
authorised to supply a casus omissus, or to alter the language of a statute for the- 
purpose of supplying a meaning, if the language used in the statute is capable 
of one, even though it may be of opinion that a mistake has been made in 
drawing the Act. See the discussion in Craies on Statute Law, fifth edn., p. 493: 
and in Maxwell on the Interpretation of Statutes, tenth edn., p. 12. 

The question, therefore, which arises in this Special Civil Application is a 


i question not merely of difficulty but of great importance beeause it is bound to 


affect. innumerable other proceedings before the revenue: authorities and in 
this' Court, and we think that, therefore, it is a question which should once and 
for all be decided by a Full Bench. There is no clear cut authority upon the- 
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question. Mr. Natu referred to a decision in Dhondi Tukarim v. Dadoo Piraji®. 
But, in our opinion, that decision turned upon facts which were not similar to 
‘tle facts in the present case, and in any event that decision did not consider 
‘the effect of similar provisions in the Bombay Tenancy and Agricultural Lands 
Act, 1948. We, therefore, refer the following question for determination by a 
Full Bench: 

Whether the application of the landlord should be decided under section 19 of the 
Berar Regulation of Agricultural Leases Act and by the Sub-Divisional Officer or it 
ghould be decided by a Tahsildar under the new legislation in view of section 132(3) of 
Act No. 99 of 1958? e 


, The papers be placed before my Lord the Chief Justice for further orders. 


The question wag considered by a full bench composed of Chainani C.J., and 
Kotval and Shikhare JJ. 

8. V. Natu, for the petitioner. 

G. R. Mudhotkar, Assistant Government Pleader, for respondent No. 3. 


CHAINANI C.J. The facts, which have given rise to this reference to the 
Full Bench, are as follows: The petitioners are the landholders of three lands, 
of which opponent No. 1, hereinafter referred to as the opponent, was 
protected lessee under the provisions of the Berar Regulation of Agricultural 
Leases Act, 1951 (XXIV of 1951), hereinafter referred to as the B.R.A.L. 
Act. The petitioners gave a notice terminating the tenancy of the opponent 
under sub-s. (/) of s. 9 of the Act. The opponent thei made an application to 
the Sub-Wivisional Officer under sub-s. (3): of s. 9, in which he prayed that 
the notice should be declared to be invalid and inoperative. On'this application, 
the Sub-Divisional Officer made an order on November 12, 1956, terminating 
the lease of the opponent with effect from April 1, 1957. Against this order, 
the opponent appealed to the Additional Deputy Commissioner, who set aside 
the order of the Sub-Divisional Officer and held that the notice given by the 
petitioners was invalid. There was a second appeal by the petitioners to the 
Revenue Tribunal. On February 13, 1958, the Revenue Tribunal allowed the 
appeal of the petitioners, set aside the order made by the Additional Deputy 
Commissioner and restored the order of the Sub-Divisional Officer. 

While these proceedings were pending, the Bombay Vidarbha Region Agri- 
cultural Tenants (Protection from Eviction and Amendment of Tenancy 
Laws) Act, 1957 (No. IX of 1958) was enacted by the Legislature. This Act 
came into force on January 20, 1958. Section 3 of this Act imposed a bar on 
the eviction of tenants for a period of two years. Section 4 provided that all 
‘proceedings pending at the commencement of the Act or which might be insti- 
‘tuted during the period-of the Act for the termination of a tenancy and evie- 
tion of a tenant shall be stayed on certain conditions referred to in the section. 
This Act was in force when the Revenue Tribunal made its order. While, 
therefore, restoring ‘the order made by the Sub-Divisional Officer, the Revenue 
Tribunal directed that the proceedings for the termination of the tenancv and 
. &vietion of the applicant shall be- stayed, if he deposited the rent of the lands 
due for the year ending March 31, 1958. e 
. This last Act, as well as the B.R.A.L. Act were revealed by the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act, 1958 
(No. XCIX of 1958), which came into force on December 30, 1958. ‘I will refem - 
to this Act as the Tenancy. Act.- On February 20, 1959, the petitioners made 
an application for ejection of the opponent under sub-s. (7) of s. 19 of the 
B.R.A.L. Act. The. Sub-Divisional Officer dismissed this application on the 
ground that no such application could be maintained after the coming into 
force of the Tenancy Act. He was of the view that the only remedy open to 
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the petitioners was to make an application to the Tahsildar under s. 36 of the 
Tenancy Act. The order made by the Sub-Divisional Officer was confirmed in 
appeal by the Collector, and in second appeal by the Revenue Tribunal. There- 
after, the petitioners filed the present special civil applécation. The applica- 
tion came up for hearing before a Division Bench of this Court. Having re- 
gard to the importance of the questions involved and also to the fact that the 
decision on questions arising in this case would govern a large number of cases, 
the Division Bench referred the following question for determination by a 
Full Bench: 

“Whether the application of the Jandlord should be decided under section 19 of the 
Berar Regulation of Agricultural Leases Act and by the Sub-Divisional Officer or it 
should be decided by a Tahsildar under the new legislation in view of section 132(3) of 
Act No. 99 of 1958?” < 

We have decided to modify the question for our consideration as follows: 

“Whether an application made by a landholder under sub-section (1) of section 19 of 
the Berar Regulation of Agricultural Leases Act, 1951 (XXIV of 1951), after the coming 
into force of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958 (XCIX of 1958), should be decided under the provisions of the former 
Act or under the provisions of the latter Act?” 

In order to decide this question, it is necessary to refer to the relevant pro- 
visions of the B.R.A.L. Act and the Tenancy Act. Sub-section (J) of s. 8 of 
the B.R.A.L. Act provided that notwithstanding any agreement, usage, decree 
or order of a Court of law, the lease of any land held by a protected lessee 
shall. not.be terminated except under orders of a Revenue Officer made on any 
of the following grounds, namely: r 

-“(a)(ì) he has failed to pay on or before the 15th day of March in any agricultural 
year the lease-money of such land for that year; or... 

(b) he has done any act which is destructive or permanently injurious to the lands;... 

(g) he has been served with a notice by the landholder as provided in section 9.” . 
Sub-section (2) of this section stated that no order for the termination of a 
lease on the ground specified in cl. (a) of sub-s. (Z) shall be passed, unless 
the Revenue Officer had by notice called upon the protected lessee to tender the 
lease-money due together with cost of proceedings within such period as might 
be snecified by the Revenue Officer in the notice and the lessee had failed to 
deposit the required amount within the said period. Sub-section (3) of this 
section was as follows: 

' “No proceedings for ejectment on the ground specified in clause (b) of sub-section 
(1) shall lie unless the Jandholder has served ‘on the protected lessee a notice in writ- 
ing specifying the act of destruction or injury complained of and the protected lessee has 
failed within a period of six months from the date of service of notice or within such 
further period as the Revenue Officer may grant to restore the land to the condition 
in which it was before such destruction or injury.” i 

Under this section, therefore, a landholder could not himself terminate a 
tenancy. In order to terminate the tenancy, he had to make an application to 
a Revenue Officer and obtain an order for the termination of the tenancy. Sub- 
section (J) of this section contemplated an order for the termination of a 
tenancy. This is made fitrther clear by the opening words in sub-s. (2) ‘‘No 
order for the termination of a lease...’’ In sub-s. (3), however, the proceed- 
ings before the Revenue Officer are referred to as ‘‘proceedings for ejectment”, 

- “This shows that a proceeding instituted under sub-s. (I) for obtaining an 
order for the termination of a lease was regarded as being essentially a proceed- 
ing for ejectment. The purpose or object of securing an order for termination 
of a lease is to get back possession of the land from the lessee. Ejectment is, 
therefore, ordinarily a necessary consequence of the order terminating a lease. 
‘The draftsman did not, therefore, consider it material whether the proceeding 
under s. 8 was described as a proceeding for termination of a lease or as a pro- 
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ceeding for ejectment, for (except where’ the application was dismissed) it 
ultimately resulted in the eviction of the tenant, 
dn this connection, x is necessary to refer to s. 19, which was in the following 


TMS 

“19,(1) ‘A landholder may apply to the Revenue Officer to eject a protected lessee 
against whom an order for the termination of the lease has been passed under section 
8 or 9. © 

(2) Any protected lessee who has been dispossessed iy the landholder of his land 
‘except in accordance with the provisions of this Act may, within one year from the 
‘date of such dispossession, apply to a Revenue Officer for reinstatement of possession. 

(3) On receipt of an application under sub-section (1) or (2), the Revenue Officer 
may, after making Such summary enquiry as he deems fit, pass an order.for restoring 
possession of the landeto the landholder or the protected lessee as the case may be and 
‘may take such steps as may be necessary to give effect to his order.” 
In view of this section, a afidholder could not take possession of his land from 
his lessee, even though he had obtained an order from the Revenue Officer for 
the termination of the lease. He had to make a separate application under sub- 
s. (1) of this section for ejecting his tenant. 

The position, therefore, was that in order, to obtain possession of his land 
from a protected lessee, the landholder had first to obtain an order from the 
Revenue Officer for the termination of the lease under s. 8, and thereafter 
make an application under sub-s. (7) of s: 19 for ejecting the protected lessee. 
Aftér receiving the latter application, the Revenue Officer had to make a sum- 
‘mary inquiry, and thereafter make an order for restoring possession of the 
land to the landholder.: It may be noted here that the order which, under this 
‘section the Revenue Officer could make in favour of a landholder, is referred 
to as an order for ‘‘restoring’”’ possession of the land. If this s. 19 is read 
along with s. 8, and in particular sub-s. (3) of s. 8, it will be clear that the 
Legislature regarded both the proceedings under s. 8 and s. 19 as being parts 
of one proceeding, which is described in some places as a proceeding for ter- 
mination of a lease and in others as a proceeding for ejectment. The proceed- 
ing commenced with an application under sub-s. (J) of s. 8 and ended with 
an order under sub-s. (3) of s. 19. The application under sub-s, (7) of s. 19 
was only a second step in the proceeding initiated under subs. (1) of s. 8 to 
obtain back the possession of the land. Even though, therefore, a separate 
application had to be made under sub-s. (Z) of s. 19 the proceeding under this 
sub-section was a part or continuation of the proceeding under s. 8. In other 
words, the proceeding under s. 8 did not come to an end until an order had 
been made under sub-s. (3) of 8.19. ~ 

Sub-section (1) of s. 9 of the B.R.A.L. Act gave a right to the landholder 
to terminate the ‘lease of a protected lessee by giving him three months’ notice 
in writing, if he required the land for cultivating it personally. Sub-section (2) 
stated that the landholder would not be entitled to terminate the lease of the 
protected lessee on the ground that he wanted the land for personal cultivation, 
unless the ‘area held by ‘him and available to him for personal cultivation was 
below fifty acres, and' where this condition was satisfied, the landholder would 
be éntitled to terminate the lease in respect of only so much area of the land 
as was necessary to make the total area equal to fifty acres. 

Sub-sections (3), (4) and (5) were in the following terms: 

P “(3) If, upon receipt of 3 notice under sub-section (1), the protected nee consi- 

ers— 

(a) that the notice is not bona fide, or ` : ' R 
(b) that he should be permitted to give up some other land of the same landholder 

in. lieu of the land mentioned in the notice; 

. ‘he may apply to the Revenue Officer within thirty days from the date of receipt of 

the notice eijher ‘for declaration that the notice shall have no‘effect or for permission to 

give up some other land of the same ole in lieu” of the land mentioned in the 

notice as the case may bē. = =: ~~ 
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(4) On recefpt of such application, the Revenue Officer shall, after hearing the land~ 
holder and making such enquiry as he may deem fit, and, where the protected lessee 
asks for permission under clause (b) of sub-section (3), after taking such matters into 
consideration as may be prescribed, decide the application. å $ 

(5) If under sub-section (4) the lease of a protected lessee is terminated in respect 
of a part of a land leased to him, the lease-money shall be apportioned in the prescribed 
manner in proportion to the area of the land left with the protected lessee.” >} 
Sub-section (6) provided that if on re-entering upon any land after termina- 
tion of the lease of a protected lessee in accordance with this section, a land- 
holder failed to utilise the land for the purpose for which the lease was termi- 
nated, the dispossessed lessee might apply to the Revenue Officer to put him-in 
possession of the land. This section did not contemplate any application being 
made by the landholder to the Revenue Officer. The only application to the 
Revenue Officer provided for by this section was. an application by a lessee 
under sub-s. (3). On such an application, the Revenue Officer had to hold an 
inquiry and thereafter decide the application. The opening words ‘‘If under 
sub-section (4) the lease of a protected lessee is terminated’’ in sub-s. (5), indi- 
eate that the order which the Revenue Officer had to make in case he held that 
the notice under sub-s. (7) of s. 9 was bona fide, was an order terminating the 
lease of the protected lessee. This is made further clear by sub-s. (J) of s. 19,, 
which refers to ‘‘a protected lessee against whom an order for the termination 
ef the lease has been passed under section 9’’. The only order which the Reve- 
nue Officer could make under s.:9 is an order on the application made by the 
lessee under sub-s. (3). It is, therefore, clear that if the Revenue Officer, after 
holding the inquiry contemplated under sub-s. (4), came to the conclusion 
that the notice was valid, he had to make an order for the terminajien of the 
lease. 

Thereafter, the landholder could make an application under sub-s. (1) of 
s. 19. Although this section required a separate application for ejection of a 
protected lessee, the proceeding under this section was really a part or contigua- 
tion of the proceeding under sub-s. (3) of s. 9, for, the lessee’s rights could not 
be said to have been effectively determined until an order for the ejectment 
had been made under s, 19. An order for the termination of a lease by itself 
serves no useful purpose, unless it is followed by an order for ejectment. In 
eases in which the lessee had initiated the proceeding under sub-s. (3) of's. 9, 
the proceeding cannot, therefore, be said to have finally terminated until either 
his application had been granted and the notice had been held to be invalid, or 
alternatively, until an order had been made under sub-s. (3) of s. 19. ve 

Section 9-A contained special provisions applicable to minor landholders. 
Sub-section (J) of this section provided that within three years after attain- 
ing majority a minor could apply to the Revenue Officer for terminating the 
lease of a protected lessee. Sub-section (2) stated that after making such in- 
quiry as he thought fit, the Revenue Officer could terminate the lease and also 
place the landholder in possession of the land. Even though, therefore, under 
sub-s. (7) the application was only for terminating the lease of a protected 
lessee, the Revenue Officer could under sub-s. (2) make not only an order for the 
termination of the lease, but also a further order for possession of the land he- 
ing given to the landholder. It is, therefore, clear that the Legislature regarded 
the proceeding for terminating the lease of a protected lessee as being reallv a 
proceeding for obtaining possession of the land, which proceeding did not end 
until either the application had been rejected, or alternatively, an order for 
possession of the land being given to the landholder had been made. i 

Sub-section (2) of s. 17 provided that from every decision or order of a 
Revenue Officer under this Act, an/appeal shall lie as if such decision or order 
had been passed by such officer under the Berar Land Revenue Code, 1928. 
This section, therefore, made the orders made under ss. 8, 9 and 19,appealable. 
It has been contended that as an order made under s. 19 was separately appeal- 
able, thé proceeding under this section cannot be regarded as part of the pro- 
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ééeding under s. 8 or 9. “We are unable to accept this P The- various 
provišions'of the Act, to which I have.referred, ss: 8, 9, 9-A and 19, clearly 
‘show that an application under s. 19 did not start a separate proceeding, but 
that it was an applicatjon made in a proceeding initiated under s. 8 or s. 9. 


‘I will now refer to the relevant provisions of-the Tenancy Act, these are 


ed in s. 182.- Sub-sectién (7) of this. section repeals the Berar Regula- 


tion,of Agricultural ‘Leases Act, 1951; the whole of Chapter XIV of the Madhya 
Pradesh Land ‘Revenue Code, ’ "1954: and the Bombay Vidarbha Region Agri- 
-eultural Tenants (Protection - ‘from’ Eviction “and: Amendment of Tenancy 


f Laws) ` Act, 1957. Sub-section (2) of this section runs as follows: . 


j “Nothing in sub-section dd) shall, save as expressly provided in this Act, affect or 
be ‘deemed to affect— 
G) any right, title, *interest, oriai. or liability nlreeay acquired, ‘accrued or in- 
curred ‘before: the commencement of this’ Act, or 
(ii)- any legal-proceeding ot remedy in-respect of any ik right, title, interest, obli- 
gatiori or liability or anything done or suffered before the commencement of this Act, 
and any such proceedings shall be ee, conunued and disposed of, as if this Act 


' had not been passed.” 

This sub-section saves rights, which jad accrued amde the repealed enact- 
‚ments. It also states that legal proceedings in respect of such rights may be 
instituted, as if the Act had not been passed. After a landholder had obtained 


an order for the termination of a lease under s. 8 or 9 of the B.R.A.L. Act, a 
right accrued to him: to recover possession of the land. This right could then 
be enforced by making an application under. sub-s. (Z) of s. 19. The same 
remedy can now be pursued by reason of the above provision in s. 182(2) of 
the Tenaltty Act. -In other words,- an application under s. 19 could be made 
even-after the commencement of this Act. _ ; 

Sub-section (3) of s. 132 is in the following terms: 

“(3) Notwithstanding anything contained in ‘sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant or 
for the recovery or restoration of the possession of the land under- the provisions of 
the enactments so repealed, pending om the date of the commencement of this Act before 
a Revenue Officer or in appeal or revision before any appellate or revising authority 
shall be deemed to have. been instituted and pending before the corresponding authority 
under this Act and shall be disposed of in accordance with the provisions of this Act, 
and ý 

(b) in the case of any EE under any “of: the provisions of the enactments so 
repealed, pending before a civil court -on such eats: the provisions of section 125 of this 


Act -shall apply.” i ` A R 


This. sub-section operates notwithstanding anything contained in sub-s. (2). 
It, therefore, overrides sub-s. (2). It applies to proceedings of two kinds: (1) 
proceedings ‘for the termination of the tenaney and ejectment of a tenant; and 
(ii) proceedings for the recovery or restoration of the possession of the land 
under the provisions of the enactments repealed by sub-s. (Z), one of which 


- was the B.R.A.L. Act. It has been argued that a proceeding under s. 8, ex- 


cept possibly one under. cl. (b), of sub-s. (J) of s. 8, and.a proceeding under 
s. 9 of the B.R. AL. Act, were only proceedings for de ermination of the lease 
and that they would not ‘fall within the expression ‘‘for the termination of 
the tenancy. and ejectment of a tenant’’ in cl. (a) of sub-s. (3) of s. 182. 
Similarly, it has been contended that this expression would not include appli- 
cations under sub-s. (7) of s. 19, which were only for ejectment of a tenant. 
For the reasons, which I have already given, the proceedings under s. 8 or 9 
and s. 19 were all parts of the same proceeding for the termination of a lease 
and ejectment of a tenant. All these proceedings will, therefore, fall within 


‘the ambit of the expression ‘‘for the termination of the tenancy and ejectment 


of a tenant” in cl. (a) of sub-s. (3) of s. 182. Sub-section (3) of s. 19 of the 
B.R.A.L. Act stated that on an application made under sub-s. (J) by a 
L. Rs. 
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landholder, the Revenue Officer could make an order for restoring possession. 
of the land to the landholder. The order, which the Revenue Officer could. 
make in favour of the landholder under sub-s. (3) of s. 19 was, therefore, 
described as an order for restoring possession of the land. Sub-section (6) of 
s. 9 also referred to a landholder’s re-entering on the land after the termination 
of the lease of the protected lessee. An application under s. 19 was, therefore, 
an application for restoration of the possession. Such an applicatioR, would, 
therefore, also fall within the expression ‘‘for the recovery or restoration of 
the possession of the land’’ used in cl. (a) of sub-s. (3) of s. 182 of the Tenancy 
Act. « 

The next requirement of sub-s. (3) of s. 132 is that a proceeding of the kind 
referred to therein must be pending on the date of the coñmencement of the 
Tenancy Act. As I have already pointed out, in cases im which the Revenue 
Officer made an order for the termination of a lease under s. 8 or declared the 
notice given under s. 9 to be valid, the proceedirtg did not come to an end 
until an order had been made under sub-s. (3) of s. 19. Such a proceeding can, 
therefore, be said to remain pending until a final order has been made under 
sub-s. (3) of s. 19. In In re Glagett’s Estate: Fordham v. Clagett’ Jessel, 
M. R. observed that 

“a cause is said to be pending in a Court of justice when any proceeding can be 
taken in it.” i 
This observation has been cited. with approval by the Supreme Court in. 
Asgarali Nagarali v. State of Bombay.? A proceeding under s. 8 or 9 remains. 
pending so long as an application, can be made in it under sub-s. (J) of s. 19 
and until an order has been made under sub-s. (3) of s. 19. An application 
made under s. 19, after the commencement of the Tenancy Act, iC iherefore, 
an application in a pending proceeding of the kind referred to in cl. (a) of 
sub-s. (3) of s. 182 of the Tenancy Act. This sub-section will, therefore, apply 
to such an application, and it will be deemed to have been instituted under the 
Tenancy Act and shall be disposed of in accordance with the provisions of this. 
Act. In this view, it is not necessary to decide whether a Court is competent 
to supply casus omissus, in regard to which there was considerable argument. 
before us. 

The reply to the question referred to the Full Bench, therefore, will be that 
an application made under sub-s. (J) of s. 19 of the B.R.A.L. Act after the 
commencement of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region & Kutch Area) Act, 1958, shall be deemed to have been instituted and 
pending before the corresponding authority under the latter Act and shall be 
disposed of in accordance with the provisions of that Act. 


Answer accordingly. 


1 (1882) 20 Ch.D. 637. 2 [1957] A.LR. S.C. 503, at p. 509, 3.0. 5% 
: Bom L.R. 917. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


e Bo. . eae u Sass 
Before the Hon’ble Mr. H. K..Chainani, Chief Justice, and Mr. Justice Kotval. 


RAMCHANDRA HARISCHANDRA v. TUKARAM KARU.* 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (XCIX 
of 1958), Secs. 36, 38, 132—Berar Regulation of Agricultural Leases Act (XXIV of 
1951), Secs, 8, 9, 19(1)—Notice given to protected lessee under s. 9(1) of Act XXIV 
of 1951 and order terminating lease made under s. (1)(g) of Act—Coming ifto ope- 
ration of Act XCIX of 1958 and application for possession of land made by land- 
holder under s. $6(2) of Act of 1951—Whether notice under s. 38(1) of Act of 1958 
necessary—Applicability of other provisions of s. 38 to such application. 


To an application made by a landholder for obtaining possession of the land from 
his protected lessee on the ground that he required it for personal cultivation, to 
which s. 132(3) of the Bombay Tenancy and Agricultural Lands (Vidarbha Region 
& Kutch Area) Act, 1958, applies, the provisions of s. 38(1) and of the proviso to 
s. 36(2) of the Act will not apply, but the othen provisions of s. 38 as well as the 
other relevant provisions of the Act will apply. 

Jayantraj v. Hari, referred to. 


THE facts appear in the judgment. 


‘'D. B. Padhye and 8S. V. Padhye, for the petitioner. 
M. M. Qazi, for respondent No. 1. 
S. N. Kkerdekar, 8. V. Natu and M. N. Chandurkar, for the interveners. 


Cuaranr-C.J. The petitioner is the manager of a joint Hindu family, which 
owns two lands, Survey Nos. 31 and 32 of mouza Karankhed, taluq Chikhali, 
district Buldana. ‘These two lands were held by opponent No. 1, hereinafter 
referred to'as the-opponent, as a protected lessee under the provisions of the 
Berar Regulation of Agricultural Leases Act, 1951 (XXIV of 1951), herein- 
after referred to as the B.R.A.L. Act. A notice was given to the opponent 
terminating his tenancy under sub-s. (/).of s. 9 of the B.R.A.L. Act, on the 
ground that the landholder wanted the lands for personal cultivation. There- 
after, an application was ‘made to the Revenue Officer under s. 8(1)(g) of this 
Act for obtaining an order for the termination of the lease. On July 2, 1957, 

‘an order was made by the Revenue Officer terminating the lease of the opponent 
with effect from April 1, 1958. Before then, the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region & Kutch Area) Act, 1958 (No. XCIX of 
1958), hereinafter referred to as the Tenancy Act, had come into force. Sub- 
section (2) of s. 36 of this Act provides that'no landlord shall obtain possession 
of any land held by a tenant except under an order of the Tahsildar, and that 
for obtaining such order, he shall make an application in the prescribed form 
and within a period of two years from the date on which the right to obtain 
possession of the land is deemed to have accrued to him. On May 15, 1959, an 
application was made to the Tahsildar for possession of the land under sub- 
s. (2) of s. 36 of the Act. It was stated im the application that an order ter- 
minating the tenancy had been made by the Sub-Divisional Officer on July 2, 
1957, but that the landholder ‘could not get possession of the lands in view 
of the provisions of the Bombay Vidarbha Region Agricultural Tenants 
(Protection from Eviction and Amendment of Tenancy Laws) Act, 1957 (No. 
IX of 1958). On this application the Tahsildar made an order for possession 
of the lands being given to the landholder. The order. was set aside in appeal 
by the Sub-Divisional Officer, on the ground that no notice as required by sub- 
S. Qd ) of s. 36 of the Tenancy Act had been given to the opponent-tenant, The 

. “Decided, September on were Special Civil 1 (1961) 64 Bom. L.R. 57, F.B. ` 


Application No. 2 of 
\ 
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order made by the Sub-Divisional Officer was confirmed by the Revenue Tribu- 
nal. Thereafter, the present special civil application was filed. 

A Full Bench of this Court in Jayantraj v. Hart’ has held that a pro- 
ceeding under s. 8 or 9 of the B.R.A.L. Act should’ be' regarded as pend- 
ing until an application has been made under sub-s. (J) of s. 19 of this Act, or 
until an order has been made on such application. On May 15, 1959, when 
the petitioner made the application to the Tahsildar, he claimed relit on the 
ground that an order terminating the lease of the opponent had been made by 
the Sub-Divisional Officer under s. 8(Z) (g) read with s. 9(7) of the B.R.A.L 
Act. His application was, therefore, really an application under s. 19 of this 
Act. In view of the decision of the Full Bench, this appligation would be re- 
garded as having been made in the proceeding commenced under s. 8 of the 
B. R.A.L. Act, and as this was pending or should be regarded as having been 
pending on the date of the commencement of the Tenancy Act, s. 182(3) (a) 
of the Tenancy Act would apply to it. The application would, therefore, be 
deemed to have been made under the corresponding provision viz. s. 36 (2) of 
_ the Tenancy Act and it has to be disposed of in accordance with the provi- 
` sions of the Tenancy Act. 

The original application for termination of the lease of the opponent had 
been made on the ground that the lands were required for personal cultivation. 
Section 38 of the Tenancy Act contains provisions for terminating a tenancy 
on this ground. The next question to be considered is which provisions of this 
section will apply to such an application. Sub-section (3) of s. 36 states that 
on receipt of an application under sub-s. (2), the Tahsildar shall, after holding 
an inquiry, pass such order thereon as he deems fit. The proviso je this sub- 
section is in the following terms: 

“Provided that where an application under ‘nisceewton (2) is made by a landlord 

im pursuance of the right conferred on him under section 38, the Tahsildar may first 
decide as preliminary issues, whether the conditions specified in clauses (c) and (d) of 
sub-section (3) and-clauses (b), (c) and (d) of sub-section (4) of that section are satis- 
fied. If the Tahsildar finds that any of the said conditions are not satisfied, he shall 
reject the application forthwith.” 

Sub-section (7) of s. 88 provides that a landlord may, after giving to the. tenant 
one year’s notice in writing at any time within two years from the commence- 

ment of the Act and making an application for possession as provided in sub: 

s. (2) of s. 36, terminate the tenancy of the land held by a tenant other than 
an occupancy tenant if he bona fide requires the land for cultivating it per- 

- sonally:’ Sub-section (3) provides that the right of a landlord to terminate, a 
tenancy under sub-s. (/) shall be subject to the following conditions, namely :— 
“(a) If the landlord at the date on which the notice is given and on the date on 
which it expires has no other land of his own or has not been cultivating personally any. 
other land, he shall be entitled to; take posesion of the land leased to thig extent of 
three family holdings. ` - ’ 

: (b) If the land cultivated -by: him sabdatly is ke than three family holdings, 
“the landlord shall be entitled to take possession of so'much area of'the land leased as, 
will: be sufficient to- make: up the: area in his possession to the extent of three amily 
holdings. 

(c) The income by the cultivation of the land of which hei is entitled to take pos- 

yr session is the principal source of income for his maintenance. ` 
(d) The land leased stands in the record of rights or in any public record or similar 
revenue record on the Ist day of August 1957 and thereafter during the period between’ 

` the said date and the date of the commencement of this Act in the name of the landlord; 
himself ‘or any of his ancestors,-or if’ the landlord is-a member of a joint can in ane 
mame of a member of such family. ; 
(e) if more tenancies than one are held under the same landlord, the the tendlord 


1 (1961) 64 Bom. L.R. 57, F.B. 
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shall be competent to terminate only the tenancy or tenancies which are the shortest in 
point of duration.” 

’ Sulvsection (4) states that in no case, a tenancy shall be terminated in such 
manner as will- result tn leaving with the tenant, after termination, less than 
half the area of the land leased to him. This sub-section also imposes some 
other restriction on the termination of the tenancy. 

, We håve now to-determine which of these provisions will apply to an appli- 
cation, which, under s. 132(3)-of the. Tenancy Act, is deemed to have been made 
under s. 86(2) of this Act. Sub-section (3) of s. 182 applies to proceedings 
pending on the date of the commencement of this Act, and’ states thet they 
shall be deemed to ¿pave been instituted and pending before the corresponding 
authority under this Act and shall be disposed of in accordance with the pro- 
visions of this Act. “The notice referred to in sub-s. (7) of s. 38 could not 
obviously have been given -in: respect. of proceedings which were pending or 
which are deemed to have Been pending on the date of the commencement of 
this-Act. ‘It does not-also. appear that it was the intention of the Legislature 
that such proceedings: should be kept pending for a further period until a 
fresh notice as required by sub-s. (/)-of s- 38 had been given. Ordinarily, a 
notice terminating the tenancy. is given before an application is made for pos- 
session to the appropriate authority. Consequently, we are of opinion that sub- 
s. (Z) of s. 38 will not apply in respect of proceedings pending on the date of 
the commencement of. the Tenancy Act, which under. sub-s. (3) of s. 182, are 
deemed: to have been instituted under this Act. For the same reasons, the 
proviso, to sub-s. (2) of s.:36, which- requires the application to be made within 
two months from the date of the- expiry of the notice, will not apply in such 
cases. 

‘ The position is, however, ‘different with regard to the other conditions for 
the termination of a tenancy imposed by sub-ss. (3) and (4) of s. 38. If an 
application were made to the Tahsildar under sub-s. (2) of s. 36 of the Tenancy 
Act for obtaining possession of the land, it would be his duty to inquire into 
it and satisfy himself that all the conditions specified in sub-ss. (3) and (4) of 
s. 38 were satisfied before he-made an order for possession of the land in favour 
of -the landlord. Under sub-s. (3) of s. 132 a proceeding, which was pending 
at the date of the commencement of the Act, is to be disposed of in accordance 
with the provisions of this Act. In other words, all the provisions of the Act, 
which would apply to an application made under sub-s. (2) of s. 36, would 
also‘ apply to applications, -which are deemed to have been made under this 
section. It follows that sub-ss. (3) and (4)-of s. 38 would apply to all applica- 
tions for obtaining possession of the land for personal cultivation made under 
s. 19 of the B.R.A.L. Act, which were pending: or which are to be deemed to 
have been pending on the date of the commencement of the Tenancy Act. 


“Mr. Padhye has contended that the petitioner had obtained an order for 
the termination of the opponent’s lease from the Sub-Divisional Officer, that 
a right to the possession of the lands had, therefore, accrued to him and that 
he ‘is consequently entitled'to obtain possession of the lands under s. 36 of the 
Tenancy Act; without being required to fulfil the additional conditions imposed 
by, the new ‘Act. The short answer to this argument is that before the peti- 
tioner could obtain possession of the lands under the Tight acquired by him 
under the B.R.A.L. Act, the Legislature has repealed that Act and by s. 182(3} 
of the Tenancy Act has directed that the „application for possession must be 
disposed of in accordance with the provisions of this Act. The petitioner 
must,, therefore, satisfy such of the requirements of the new Act, as may be 
applicable. 

Mr. Padhye has further, contended that if we take this view, the proceedings, 
which were previously taken before a Revenue Officer and -in ‘which orders had 
been made whder the B.R.A.L. Act, ‘would have to be re-opened. We do not 
think that this argument is quite correct, for a proceeding under s. 8 or s. 9 
of the B.R.A.L. Act cannot be said to have finally terminated until an order 
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for ejectment of the tenant had been made under s. 19. In cases in which, 
therefore, an order under s. 19 remained to be made, no final orders can be 
said to have been passed. In any case, an order for possession remained to be 
made. As the application for possession was pending or should be deem- 
ed to have been pending when the Tenancy Act came into force, it has to 
be dealt with in accordance with the provisions of the Tenancy Act, by reason 
of s. 132(3) of the Act. In deciding the application in accordance with the 
provisions of the new Act, the Tahsildar will not be re-opening the matters 
already decided, but he will have to determine whether the requirements of 
the new Act and the additional conditions imposed by it have been satisfied. 

Mr. Kherdekar, who has intervened in this case, has argued that the condi- 
tions mentioned in s. 38 only apply to applications, in which a landlord seeks 
to enforce the right given to him by sub-s. (Z) of s. 38. He has referred to the 
the proviso to sub-s. (3) of s. 36, which applies to an application ‘‘made by a 
landlord in pursuance of the right conferred upon him under section 38.” 
Mr. Kherdekar has argued that the applications, to which s. 182(3) applies, 
are not applications in pursuance of the right conferred by s. 38 and that con- 
sequently the conditions laid down in this section need not be fulfilled in such 
eases. This argument ignores the provisions of s. 132(3) that pending appli- 
cations under the repealed enactments shall be deemed to have been instituted 
under this Act and shall be disposed of in accordance with the provisions of 
this Act. The provisions of the new Act will consequently apply to such appli- 
cations. An application, in which the Revenue Officer has made an order for 
termination of the lease under the B.R.A.L. Act on the ground that the land- 
holder wanted the land for personal cultivation, would, therefore, have to be 
regarded and dealt with as if it was an application for obtaining possession for 
personal cultivation made under the Tenancy Act. The pee of s. 38 
of the Tenancy Act will, therefore, apply to it. 

In our opinion, therefore, the provisions of sub-s. (J) of s. 38 and of the 
proviso to sub-s. (2) of s. 36 will not apply, but the other provisions of 5. 38 
as well as the other relevant provisions of the Act will apply to an application 
made by a landholder for obtaining possession of the land from his protected 
lessee on the ground that he requires it for personal cultivation, to which sub- 
s. (3) of s. 182 applies. 

In this view the orders made by the Tahsildar, the Sub-Divisional Officer and 
the Revenue Tribunal will be set aside and the matter will be remanded to the 
Tahsildar for dealing with the application made by the petitioner in the light 
of the directions given in this judgment. There will be no order as to costs. 

Orders set aside. 


INCOME-TAX REFERENCE. 


Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


SHRIMANT JAYASINGRAO PIRAJI RAO GHATGE v. THE COMMIS- 
SIONER OF INCOME-TAX, BOMBAY SOUTH, POONA.* 

Indian Income-tax Act (KI of 1922), Secs. 10(2)(vi), 10(5)—Indian Income-~tax Rules, 
1922. Rule 8, Schedule Cl. HI(3)/B—Water storage tank constructed by assessee 
for business of supplying water for irrigation to farmers—Whether depreciation 
undér s. 10(2)(vi) can be allowed on such water storage tank. 

An assessee who has constructed a water storage tank in connection with his 
business of supplying water for irrigation purposes to farmers cannot be allowed 
depreciation on such water storage tank under s. 10(2)(vi) read with rule 8 and 
the Schedule thereto of the Indian Income-iax Act, 1922. 

Hinton (H. M. Inspector of Taxes) v. Maden & Ireland, Ltd., referred to. 


*Decided, September 19, 1961. Income- 1 (1958) 38 Tax Cases 391. 
Tax Reference No. 30 of 1959. 
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Tre facts appear in the judgment. 


Y, P. Pandit, with 8. V. Mazumdar and J. P. Pandit, for the applicant. 
G. N. Joshi, with Biel. J oshi, instructed’ by P. G. Gokhale, for the respondent. 


V. S., Desar J. The short question; which arises on this reference under 
s. 66(1) of the Indian Income-tax Act, is whether the assessee is entitled to any 
Wepreciation under el. (vi) of sub-s. (2) of s. 10 read with r. 8 and the Schedule 
thereto of the Indian. Income-tax Act, 1922, on the water storage tank con- 
structed by him in connection with his business of supplying water for, irriga- 
tion purposes to farmers. 


-. The-assessee is an individual and derives income from various sources, one 
of which is the supply of water for irrigation purposes to farmers. In the 
assessment for the assessment years 1951-52, 1952-53 and 1953-54, the relevant 
accounting years for which were those ending on March 31, 1951, March 31, 
1952 and March 31, 1953, respectively, the assessee claimed depreciation on the 
‘storage water tanks constructed by him. Before the Income-tax Officer the 
claim for depreciation was’ on the basis of the asset being a ‘‘Building and 
Embankment’’ and depreciation was claimed at 2 per cent. The claim was 
disallowed by the Income-tax Officer, because according to him the asset was 
not one for which depreciation was provided for under r. 8 and also because 
the cost-of the asset was not proved and the asset was also not used wholly and 
exclusively for the purpose of the business of the assessee. In the appeal be- 
fore the Appellate Assistant Commissioner, .it was contended that the asset 
would bg covered by the term ‘‘plant’’. This contention was accepted by the 
Appellate™Assistant Commissioner. He held that the assessee’s water storage 
tank could be regarded as a ‘‘plant” on the analogy that in connection with 
-salt works under r. 8 reservoirs, water channels and similar constructions 
were covered by the term ‘‘plant’’. He held that the cost of the water storage 
-tanit was Rs. 4,00,000 and since it appeared that this storage tank also supplied 
water to some persons from whom no charges were recovered, he was of the 
opinion that it could not be said to be wholly and exclusively used for the 
purpose of the assessee’s business but only partially so used. He, therefore, 
‘held that only half depreciation allowance should be adjusted against the in- 
come obtained by the assessee from his business. With regard to the rate of 
«depreciation, the Appellate Assistant Commissioner took the view that since 
the asset in the case ranked with first-class buildings but the life of the asset 
was more than that of the buildings, which were characterised as first class, it 
-would be fair to adopt the rate of 2 per cent. in the present case. 


Against the decision of the Appellate Assistant Commissioner, the Depart- 
ment went in appeal to the Tribunal. The Tribunal took the view that there was 
no provision in the Schedule to r. 8 which permitted allowance of depreciation 
in respect of water storage tanks. In its opinion, no analogy was permissible 
in respect of any other water storage tank with the storage tanks used as an 
‘asset of Salt Works under cl. ITI(3)/B of the Schedule to r. 9 for the pur- 
pose of allowing depreciation thereon. It, therefore, allowed the appeal of 
the Department in so far as the depreciation allowed by the Appellate Assistant 
‘Commissioner was concerned. At the instance of tMe assessee the Tribunal 
-drew up a statement and referred the question of law arising from its order to 
this Court, which has been already stated. i : 

Mr. Pandit, learned counsel for the assessee, has argued that the water storage 
‘tank in the present case is covered by the term ‘‘plant’’ as used in s. 10(2) (vi) 
‘of the Indian Income-tax Act. He has urged that the word ‘‘plant’’ has not 
‘been defined in the Income-tax Act, although in s. 10(5) it is provided that it 
includes certain items, viz., vehicles, books, scientific apparatus and surgical 
equipment ‘purchased for the purpose of the business, profession or vocation. 
He, therefore, says that it will be permissible to look to the dictionary meaning 
‘of the word ‘‘plant’’ and referring to Webster’s Dictionary he has pointed out 
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that the meaning of the word ‘‘plant’’ as given therein is as follows. (p. 1881) - 
“The machinery, apparatus, fixtures, etc, employed in carrying on a trade or a: 
mechanical or other industrial business; as, an electric-light plant, a fishing plant, "ete. 
In the commercial sense, a plant may include real estate and all else that represents 
capital invested in the means of carrying on a business, exclusive of the raw material or 
the manufactured product.” : 
Mr. Pandit has argued that the water storage tank constructed by the assessee 
is an asset representing capital invested by him in the means of carrying on 
his busjness and is, therefore, ‘‘plant’’ within the meaning of that word. His 
further argument is that the Schedule to r. 8 also indicates that the Legisla- 
ture has intended to give a wider meaning to the word <é‘plant’’ and has, 
therefore, included within that term a large number of items including reser-- 
voirs. Thus, he says, in connection with the Salt Works, reservoirs have been 
definitely specified as plant entitled to have a certain specific rate in the matter 
of depreciation allowance. The item of reservoirs in the Salt Works is con: 
tained in the class of items where special rates have been -provided-for under 
the Schedule. The specification of the reservoir in the item of Salt Works has- 
been contained in the Schedule for the reason that a special rate has been 
provided in respect of that reservoir but the very fact that the item of reservoir 
has been specified as an item of plant for special rates sufficiently indicates 
that the reservoir is regarded as plant by the Legislature. Mr. Pandit’s argu- 
ment, therefore, is that both because the dictionary meaning of the word ‘‘plant’” 
is sufficiently wide to cover the water storage tank of the assessee as alse 
because a reservoir has been included in the term ‘‘plant” under the Schedule 
itself, there cannot be any doubt whatsoever that the storage tank of jhe asses- 
see was an asset on which he was entitled to claim depreciation. 

Now, we do not think that it is possible to accept the contention, which has 
been raised by Mr. Pandit. The word ‘‘plant’’ has not been defined in the 
Indian Income-tax Act, though, as we have already pointed out, it is provided 
in s. 10(5) that it includes certain items. Since the word is not defined, it 
would certainly be permissible to look to the meaning of the word as given in 
the dictionary. Now, the primary meaning of the word is machinery, appa- 
ratus, fixtures, ete. employed in carrying on a business or trade or a mechanical 
or other industrial business. The primary meaning of the word ‘‘plant’’, 
therefore, has connection with ,mechanical or industrial business or manufac- 
ture of finished goods from raw products. Even in the extended meaning of 
the word to which Mr. Pandit has invited our attention, it seems to us that it 
would only cover an asset representing capital investment in a manufacturing 
trade or business because, according to the said extended meaning, it must be 
something, which represents capital invested in the means of carrying on busi- 
ness exclusive of its raw materials or the manufactured products.* In other 
words, this extended meaning has reference to capital invested in the manufac- 
turing trade or business excepting that spent on the raw material or -the 
manufactured product. Now, there is no manufacturing or industrial busines’ 
involved in the present case. The water storage tank of the assessee is nothing 
but a container for the water, which is the stock-in-trade of the assessee. In 
our opinion neither the primary meaning nor the extended meaning of the 
word ‘‘plant’’ given in the Dictionary will enable us to hold that the container 
of the stock-in-trade of a business is a plant within the meaning of s. 10(2) (vi) 
pf the Indian Income-tax Act. : ; 

As to the other argument of Mr. Pandit based on the entries in the Schedule: 
to`r. 8 of the Rules framed ‘under the Indian Income-tax Act, we do not 
think that the said argument is also substantial. The fact that reservoirs have 
been mentioned in connection with Salt Works will not be sufficient to indicate 
that the Legislature intended to include any reservoir of water used by the 
assessee 1n connection with any trade or. business within the term “plant”. The 
Salt Works is an industrial business and the production of salt is a manufac- 
turing process and- the reservoirs employed in the Salt. Works are a part of 
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the manufacturing apparatus used for the purpose of the production of salt. 
There can be no doubt whatsoever that the reservoirs employed in the Salt 
Works are items of the salt-producing plant or apparatus. We are, therefore, 
unable to accept the argument of Mr. Pandit that because reservoirs are men- 
tioned in connection with Salt Works reservoirs are regarded as falling within 
the defifiition of the term ‘‘plant’’ 

Mr. Pandit has also drawn our attention to a decision of the House of Lords 
in the case of Hinton (H. M. Inspector of Taxes) v. Maden & Ireland, Ltd.* 
A question arose in that case whether the knives and lasts, which were used 
by the assessee company, which carried on the business of shoe and “slipper 
manufacturers, cowld be regarded as plant or machinery as well as implements 

‘or utensils. It was, contended for the Crown that the expenditure for the 
knives and lasts was on revenue account and the knives and lasts were not 
plant or machinery. It was held that the knives and lasts were machinery or 
plant and the expenditure on them was capital expenditure. It was observed 
by Lord Reid in that case as follows (p. 417) :— 3 

“It is not disputed that ‘plant’ is also, used in the Act as an ordinary English word. 
It is not altogether an easy word to construe; it may have a more or less extensive 
meaning according to its context. As à general statement of its meaning I would adopt 
the words of ‘Lindley, L.J., in Yarmouth v. France? (p. 658): 

‘...in its ordinary sense, it includes whatever apparatus is used by a business man 
tor carrying on his business,—not his stock-in-trade which he buys or makes for sale; 
but all goods and chattels, fixed or moveable, live or dead, which he keeps for permanent 
employment in his business:’ ” 

Proceedi@ further Lord Reid observed: 

“I would also refer to the iudement of Uthwatt, J., in J. Lyons & Co., Ld. v. Attor- 
ney-General (pp. 286-7): 

..I do not think that the use throughout s. 24 of the Act of the word ‘plant’ as 
part -of the phrases “plant or machinery” and “machinery and plant” has the effect of 
confining the meaning of the word to such plant as is used for mechanical operations or 
processes. Next I find it unnecessary, for the purposes of a decision in this case, to 
enter on the question whether any particular limitation should be placed on the general 
sense borne by the word “plant” by reason that the Act in which it appears is a rating 
Act. I propose to assume that no such limitation-,should be placed...Confining my 
attention to trade plant, I am content to accept the general description in Yarmouth v. 
France that “plant” includes whatever apparatus or instruments are used by a business 
man in carrying -on his business. The term doés not include stock-in-trade, nor does 
it include the place in which the business is carried on. Whether any particular article 
more properly falls within “plant” as thus understood or in some other category depends 
on all the circumstances of the case.’” 

-Mr. Pandit argues relying on these observations that the word ‘plant’ i is 

capable of being given an extensive meaning, and if such extensive meaning 
is given, the water storage tank used for the purpose of the business of the 
assessee would come within the definition of the word ‘plant’. 
: In our view even the extended meaning, which-has been given to the word 
‘plant’ in these observations does not take it beyond the apparatus or instru- 
ments as are used by a business man in carrying onehis business. In order 
that the assessee may succeed it-must be held that not only the instruments or 
the apparatus used in connection with the business but even the container of 
the stock-in-trade would come within the meaning of the word ‘plant’. * Neither™ 
on the dictionary meaning nor on the meaning. given in the judicial decision 
to which Mr. Pandit has referred, can we give such an extended meaning to 
the word ‘plant’ as to cover the container or the storage place of the stock-in- 
trade of the assessee. 

In our opinion, therefore, the view which was taken by the Tribunal is correet 

1 (1958) 38 Tax Cases 391. 3 [1944] Ch. 281. 

2 (1887) 19 Q.B.D. 647., 
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and the question, which has been’ referred to us: must be answered in the nega- 
tive. We answer accordingly. The assessee will pay the costs of the Depart- 
ment. i r: 
-~ Solicitors for the applicants: Pandit & Muzumdar. 
t- Solicitors for the Commissioner: P. G. Gokhale. ! 
j Answer accordingly. 
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SUPREME COURT. 


Present: Mr. Justice J. L. Kapur, Mr. Justice K. Subba Rao, Mr. Justice M. Hidayatullah, 
Mr. Justice J. C. Shah and Mr. Justice Raghubar Dayal. 


TARACHAND DAMU SUTAR v. THE STATE OF MAHARASHTRA.* 
Constitution of India, Arts. 134(1)(a), 136—*Acquittal,” meaning of word in art. 134(1) 
(a)—Accused acquitted of offence under s. 302, Indian Penal Code and convicted 
under s. 304 Part I of Code—High Court on appeal convicting accused under s. 302 
and sentencing him to death—Whether accused entitled to certificate under art. 
134(1)(a)—Dying declaration—Probative value of,—Whether dying declaration to 
be believed where no reason can be given for accusing accused falsely. 


The word “acquittal” in art. 184(1) (a) of the Constitution of India does not mean 
that the trial must have ended in a complete acquittal of the charge but acquittal 
of the offence charged and conviction for a minor offence (than that for which 
the accused was tried) is included in the word “acquittal.” a 

The accused was acquitted of the offence under s. 302, Indian Penal Code, 
and was convicted under s. 304 Part I of the Code by the trial Court. On appeal, 
by the State, the High Court convicted the accused under s. 302 and sentenced 
him to death. On the question whether the accused had a right of appeal tb the 
Supreme Court under art. 134(1)(a) of the Constitution of India, it was contended 
that the accused had no such right as the word “acquittal” in art. 134(1)(a) meant 

. complete acquittal:— 

Held, that the word “acquittal” in art. 134(1)(a) does not mean that the trial must 
have ended in a complete acquittal but would also include the case where an accused 
has been acquitted of the charge of murder and has been convicted of a lesser 
offence, and 

that, therefore, the accused was entitled to a certificate under art. 134(1) (a) 
as a matter of right. f 
Kishan Singh v. The King-Emperor} agreed with. 

In appeals preferred under art. 134(1) (a) of the Constitution of India, the Sup- 
reme Court assesses afresh the value of the evidence on record, and does not follow 
the practice of the Court in appeals, by special leave, under art. 136 of the Consti- 
tution, that the concurrent findings of the Courts below be not interfered with, 
ordinarily, but be interfered with only when special circumstances exist. 

A conviction can lawfully be based on dying declaration alone if the Court feels 
fully satisfied about its giving a true version of the incident. 

Khushal Rao v. State of Bombay, referred to. 

A dying declaration is not to be believed mérely because no possible reason can 
be given for accusing the accused falsely. It can only be believed if there are no 
grounds for doubting it at all. 


THe facts appear in the judgment. 


G. C. Mathur, for the appellant. 
B. R. L. Iyengar and D. Gupta, for the respondent. . 
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“Kapur J. EK. Subba Rao & J. C. Shah JJ., concurring; M. Hidayatullah .& 
Raghubar Dayal JJ., dissenting.] This is an appeal against the judgment and 
order of the High Cougt of Bombay imposing the sentence of death in appeal 
by the State against the order passed by the Sessions Judge, Dhulia. The facts 
of the appeal are these :— 

The appellant, in about 1950, married Sindhubai, the daughter of Chandra- 
bhagabai. Sindhubai who is the deceased had read up to the 7th standard. 
The appellant and Sindhubai were residing in a one-room tenement in a house 
belonging to one Tavar pleader in which there are in all 12 to 15 tenements. 
The tenement of the appellant was not very far from that of the appellant’s 
cousin Shantabai who was residing with her husband Pandu Genda and the 
house of Chandrabhagabhai was about a furlong away from that of the appel- 
lant. The relations between the appellant and the deceased were normal for 
sometime but about two years before the occurrence differences had arisen and 
there were frequent quarrels between them. A child of the marriage was born 
. about 14 years before the occurrence. The deceased was a frequent visitor to 

her mother’s house to which the appellant took objection. The appellant had 
stopped giving her the necessities of life including foodgrains ete. About a 
week before Diwali the appellant gave her a beating. The deceased used to 
have her meals with her mother and the appellant with his cousin Shantabai 
and the daughter of the marriage Urmila stayed with the mother of the de- 
ceased during the day time. The occurrence was on the Bhaubij day i.e. 
November 2, 1959, between 1-30 and 3-30 in the afternoon. After having her 
meals at her mother’s house the deceased returned to her husband’s house and 
went to wlgep in the afternoon. It is stated that while she was sleeping the 
` appellant gave her a beating and after sprinkling kerosene oil on her clothes, 
set fire to them. The deceased with her clothes burning went in the direction 
of the house of Shantabai but fell down in front of it and was almost naked 
when some body covered her body with a dhott. 

Chandrabhagabai received information, it is stated, from her niece Suman 
about this fact and Chandrabhagabai ran to the spot and found her body burnt. 
The cousin, Shantabai and her husband Pandu Genda also arrived and on en- 
quiry by Chandrabhagabai the deceased told her that her husband had set fire 
to her clothes after sprinkling kerosene oil on her. By this time a police con- 
stable informed the Police Station which was nearby and an ambulance car was 
sent and the deceased was taken to the Civil Hospital, Dhulia, at about 4-15 p.m. 
She was examined by Dr. Javeri who treated her’and on his enquiry the de- 
ceased told him that her husband had set fire to her clothes after sprinkling 
‘kerosene oil on her clothes. Dr. Javeri then informed the police and advised 
that a dying declaration be recorded. At about 5-30 p.m. a Magistrate 
Mr. Mhatre recorded the statement of the deceased but she died at 8-15 p.m. on 
the same day in the hospital. 

The defence of the appellant was that of alibi, in that he was at work on 
the house of Mulchand Rajmal at Nehru Nagar which was being built and that 
he was entirely innocent of the offence. The trial Court found that it was the 
appellant who had set fire to the clothes of the deceased after sprinkling kero- 
sene oil; that the appellant had the intention of causing such bodily injury to 
the deceased as was likely to cause death and it, therefore, convicted the appel- 
lant of an offence under s. 304 Part I and sentenced him to three years’ rigorous 
imprisonment and a fine of Rs. 100. The learned Judge accepted the testis 
mony of the mother Chandrabhagabai as to the dying declaration and also that 
of Dr. Javeri and finally he accepted the dying declaration recorded by the 
Magistrate which was in the form of questions and answers. In all her dying 
declarations the deceased had accused the appellant of setting fire to her clothes 
and thus causing her severe burns. 

The Staté took an appeal to the High Court which convicted the appellant 
of an offence under s. 302, Indian Penal Code, and sentenced him to death. 
Against that judgment and: order the appellant ‘applied for a certificate to ap- 
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peal to this Court under art. 134(/) (a) but the certificate was refused and this 
Court gave special leave under art. 136 of the Constitution. 

The first question for decision is whether the appellant had a right of appeal 
to this Court under art. 134(/)(a) and the decision of that must depend upon 
the construction to be put on the language used in that article, the relevant 
portion of which is as follows :— . 

134. (1) “An appeal shall lie to the Supreme Court from any judgment, final order or 

sentence in a criminal proceeding of a High Court in the territory of India if the High 
Court— : y 
(a) has on appeal reversed an order of acquittal of an accused person and sentenced 
him to death; or”, : i . 
If the High Court reverses an order of acquittal of an accpsed person and sen- 
tences him to death, an appeal shall. lie as of right to this Court under the arti- 
ele. The argument raised on behalf of the appellant was that as the appellant 
was acquitted of the offence of s: 302 and was convicted under s. 304 Part I 
it was a case of reversing an order of acquittal. The argument on behalf of 
the State was that the word ‘‘acquittal’’ meant complete acquittal. The deci- 
sion of this must depend upon the construction of the word ‘‘acquittal.’’ If 
a person is acquitted of the offence charged and is convicted of a lesser offence, 
as in the present case, can it be said that he was acquitted and the High 
Court had on appeal reversed the order of acquittal? In our opinion the word 
“acquittal” does not mean that the trial must have ended in a complete acquit- 
tal of the charge but.acquittal of the offence charged and conviction for a minor 
offence (than that for which the accused was tried) is included in the word ‘‘ac- 
quittal.’’ This view has the support of a judgment of the Judicial Committee 
of the Privy Council in Kishan Singh v. The King-Emperor.’ In that case 
an accused person was tried by the Sessions Judge under s. 302 of the Indian 
Penal Code on a charge of murder but was convicted under s. 304 for culpable 
homicide not amounting to murder, the Court having power to do that under 
s. 238(2) of the Criminal Procedure Code. He was sentenced to five years’ 
rigorous imprisonment. No acquittal of the charge under s. 302 was recorded. 
There was no appeal to the High Court by the then local Government but it 
applied for revision under s. ‘439’ on the grounds that the’ appellant should 
have been ‘convicted of murder and the sentence was inadequate. The High 
Court convicted the appellant of murder and sentenced him to death. On 
appeal to the Privy Council it was held that the finding of the trial Court was 
to be regarded as an acquittal on the charge of murder and that under 
s. 439(4), Criminal Procedure Code, the word ‘‘acquittal’’ did not mean com- 
plete acquittal. At page 397 Sir Lancelot Sanderson observed :— 

“,.Their Lordships, however, do think it necessary to say that if the learned Judges 

of the High Court of Madras intended té hold that the prohibition in s. 439, sub-s. 4, re~ 
fers only to a case where the trial has ended in a complete acquittal of the accused in 
respect of all charges or offences, and not to a case such as the present, where ‘the ac- 
cused has been acquitted of the charge of murder, but convicted of the minor offence 
of culpable homicide not amounting to murder, there Lordships are unable to agree with 
that part of their decision. The words of the sub-section are clear and there can be no 
doubt as to their meaning.’ There is no justification for the qualification which the learned 
judges in the cited case attached to the sub-section.” — 
We are in respectful agreement. with the interpretation put on the word 
acquittal’’ by the Judicial Committee of the Privy Council and the word ‘‘ac- 
quittal’’, therefore, does not mean that the trial must have ended in a com- 
plete acquittal but would also include the case where an accused has been ac- 
quitted of the charge of murder and has been convicted of a lesser offence. In 
that view of the matter the appellant was entitled to a certificate under art. 
134(7) (a) as a matter of right and this appeal must be treated as if it is under 
that provision of the Constitution. 


1 (1928) L. R. 55 I. A. 890, s.c. 80 Bom. L. R. 1572. 
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The facts of this appeal have been set out above. In shpport of the pro- 
secution the evidence mainly, if not solely, consists of the dying declarations. 
The first dying declaration was made to the mother Chandrabhagabai as soon 
as she came to the place where the deceased was lying and in answer to her 
question ‘‘as to who had done it,” the reply was that ‘‘it was done by her hus- 
band; also that the husband had set fire to her clothes.’’ In cross-examination 
she stated that at the time when this statement was made by the deceased 
Shantabai and her husband Pandu Genda were present. A suggestion was 
made to her that the deceased implicated the appellant at the instance of Chan- 
drabhagabai but she repudiated this suggestion and both the trial Coyrt and 
the High Court have accepted the correctness of this dying declaration and also 
that it was not prompted by the mother Chandrabhagabai. Beyond a mere 
suggestion in the cross-examination there is no material to support the conten- 
tion of prompting by the mother. 

A similar statement accusing the appellant of setting fire to her was made 
by the deceased to the doctor (Dr. Javeri) who asked the deceased as to how 
she got the burns and her reply was that her husband had sprinkled kerosene 
oil on her and had applied a matchstick to her clothes. This statement was 
also accepted by the High Court and we find no reason to. differ from that con- 
clusion. The third dying declaration was made in the presence of and was re- 
corded by Mr. Mhatre, a Magistrate at about 5-30 p.m. in the presence 
of Dr. Javeri who certified that the deceased was in a fit state of mind to make 
the statement. The Magistrate asked her certain questions which are set out 
in detail and he took down the answers and his evidencè is that the deceased 
understood the questions and replied to them. He made a record of the ques- 
tions antanswers but that record was not signed by her nor her thumb im- 
pression taken on it because her hands were badly burnt. This examination 
took about an hour. This dying declaration was held by the trial Court to 
have been made without the help or prompting of any body and according to 
Chandrabhagabai she was not present at the time. The learned trial Judge 
held that the dying declaration was ‘‘freely given without the influence of any 
body. It was not made under influence of any personal feelings.” The High 
Court also accepted the correctness of this dying declaration and there is no 
evidence on the record which would in any way detract from the finding of the 
trial Court or of the High Court in regard to the correctness or the propriety 
of this dying declaration. 

The argument raised before us was two fold: (1) that the appellant was not 
present at'the place of occurrence ‘at all and (2) that it was a case of suicide. 
There are no cogent grounds which would lead to the conclusion that the de- 
ceased wanted to commit suicide nor have any circumstances been shown to 
us which would lead to'any such conclusion. Even though it may be true that 
the relations between the husband and the wife were strained so much so that 
the husband had almost refused to maintain the deceased and was not prepared 
to give hér even food there is no indication that the deceased was so worked 
up as’ to' have lost her self-control so as to commit suicide. Certain other cir- 
cumstances as to the absence of any kerosene oil on the clothes of the appellant 
or the absence of kerosene oil on the bedding have been pointed out but in the 
circumstances of this case those circumstances are of ng significance. Both the 
trial Court and the High Court have found that the deceased had died as a re- 
sult of burns caused by the fire set to her clothes by the appellant who had 
sprinkled kerosene oil on her. This is supported by the dying declaration against 
the correctness of which no cogent reasons have been given or suggested amd 
a conviction based on such evidence has ‘been held to be sontamakle by this 
Court in-Khushal Rao v. State of Bombay.? 

' The plea of alibi was sought to be supported by the N of Gapan 
Sitaram a do-workér of the appellant but his testimony was rejected by both 


2 [1958] S.C.R. 552. 
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the trial Court artd the High Court and having gone through it we find ne 
reason to differ from that opinion. 
In the result this appeal fails and is dismissed. . 


e 

RAGHUBAR DAYAL J. We agree that the appellant had a right of appeal un- 
der art. 134(7) (a) of the Constitution, but regret our inability to agree with 
the view that the conviction of the appellant under s. 302, Indian Penal Code, 
be maintained. 

In appeals preferred under art. 134(/)(a) of the Constitution, we are to 
assess afresh the value of the evidence on record, and do not follow the practice 
of this Court in appeals, by special leave, under art. 136 of the Constitution, 
that the concurrent findings of the Courts below be not interfered with, ordi- 
narily, but be interfered with only when special circumstances exist. 

We are of opinion that it is not safe in this case to base the conviction of the 
appellant solely on the dying declarations made by the deceased, even though 
in law a conviction can lawfully be based on dying declaration alone if the 
Court, feels fully satisfied about its giving a true version of the incident. 

The first dying declaration was made to her mother by the deceased. It 
was certainly natural for the mother to question her daughter as to how she got 
burnt. But that does not really mean that the daughter did state all what the 
mother deposes. Two points arise there, and they are: (a) Did the mother 
speak the truth? and (b) Did the daughter speak the truth? The mother, 
P.W. 1, admittedly, has not good relations with her son-in-law. She made dis- 
crepant statements. The Sessions Judge has remarked, in para. 12 of his judg- 
ment, that there were lot of discrepancies in the statements of this witness. 
Reference may be made to her stating at one place that when she usede request 
the accused not to beat the daughter, the result was adverse and denying the 
correctness of this statement when questioned in cross-examination. Accord- 
ing to her, only she was sent away from the room when the Magistrate recorded 
the dying declaration of the deceased in the hospital, indicating that, the 
accused and some others continued to remain in the room. This statement is 
not borne out by Dr. Javeri or by the Magistrate. She expressed ignorance 
about the deceased making a statement to the police. The Sub-Inspector and 
Dr. Javeri deposed about her making such a statement. She could not have 
been ignorant about it. 

She deposes that the accused came to the spot where Sindhubhai, the deceased, 
lay injured, about five minutes after her arrival. She knew that he had set fire 
to Sindhubai’s clothes after pouring kerosene oil on her. She did not ques- 
tion him about it. She did not reprimand him. She did not abuse him. She 
did nothing which could have been normally expected of a mother knowing 
that the accused had burnt her daughter. The explanation that she was sorrow- 
stricken lacks the ring of truth. G+tief-stricken she must be, but that would not 
have made her mute. ` 

According to her, Sindhubai made this dying declaration when Shantabai, 
cousin of the accused, and her husband Pandu Genda, were present. These 
aee i have not been examined by the prosecution to corroborate her state- 
ment. 

The other dying declaration, relied on by the Courts below, was made by the 
deceased to Dr. Javeri, on his casually questioning the deceased as to how she 
got injured. It may be natural, but we have our doubts, for the doctor to 
Put suclf questions to the patient in agony, which had no real connection with 
his duties as a medical man, and such questioning cannot be said to have any 
comforting effect on the patient. Such questioning can be nothing but idle 
curiosity which a doetor in that position should not evince. Any way, it 
would not be a good precedent to rely on such a statement to the doctor in 
such circumstances, when the doctor makes no record about it, even’ if it be not 
required to be noted in the medico-legal register. We would consider it safe not 
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to rely upon such a statement made to a casual question by the doctor, the 
details of which statement are not clear. 

The dying declaration made to the police has been ignored, the Sessions Judge 
considering that it wag not made at all, or not made at the time the Sub-Ins- 
pector deposed to have got the dying- declaration from the deceased. No signi- 
ficance attaches to this dying declaration in any case when it was recorded after 
the deceased had made a formal dying declaration to the Magistrate. 

The dying declaration to the Magistrate has certainly been recorded with 
care.. The relevant statements made in this dying declaration are the following: 

“I am suffering injuries of burning,. My husband is my enemy. My husband has 
burnt me. Kerosene was poured over my body and a match stick was lighted. I was 
sleeping in the house. He, ie my husband, beat me and then burnt me. I shouted, 
but nobody came. He was ill treating me. He was harassing me and was causing me 
starvation for the last 8 days. I had complained about it to Pandu Genda and Shanta 
Pandu. I did not send any infgrmation to my parents about the starvation.” 

The High Court has stated several times in its judgment that Sindhubai 
was sleeping when the accused set fire to her clothes. The panchnama—exh. 
No. 14, prepared about the room, does not show that the bedding had any oil 
sprinkled over it or that it got burnt. Quite a number of other clothes were 
burnt, which need not have caught fire. Absence of oil on the bedding is not 
consistent with her statement that she was sleeping in the house when the 
thing happened. This statement is also not consistent with the next statement 
made by her that her husband beat her and then burnt her. Her statement 
that nobody came on her shouts because the door of the house was shut, does 
not fit in with her statement to the police in exh. 19 that the accused ran 
away on%his work after he had set fire. The probability too is that if the ac- 
cused had set fire to her clothes he would run away just after setting fire as 
he could expect that the victim would shout and that her shouts would attract 
neighbours and persons passing by. Even if the door was latched for some 
time, while the accused remained there because he did go subsequently, that 
does not explain the non-arrival of any person. The persons could have come 
and could have knocked at the door. It is really remarkable that in this case 
not a single witness of the neighbourhood has come to depose anything in sup- 
port of the prosecution ease. There is no evidence at all from an outside source. 
The investigation seemed to have revealed nothing whatever. There is nothing 
in the case to lend assurance to any circumstance. Surely, this cannot be the 
result of the accused’s influence on the witnesses or the result of a general 
inclination not to speak the truth in the interests of justice, even when the ac- 
cused committed the dastardly act of setting fire to his own wife. Their ab- 
sence from the witness box may be due to their not stating what they knew to 
be untrue or did not consider to be true. . 

It is always a difficult question to speculate why the deceased accused a certain 
person of committing the crime, or why a witness deposes againt a person with 
whom he has no ostensible cause of enmity or why the police, in the discharge 
of its public duty should influence persons to make inaccurate statements, when 
Courts come to the conclusion that the accusation or the evidence does not 
appear to be true and that there are reasons to suppose that the police had im- 
fluenced the testimony of witnesses. Anyway, the same difficulty occurs in the 
present case. But it is clear that the relations between the wife and the hus- 
band were strained to such an extent that, according to the prosecution, the 
accused not only starved her, but also set fire to her clothes with the intention- 
to cause her death. Such a conduct of the husband cannot be on account of 
ordinary domestic unpleasantnesses, but must be the result of a very acute 
feeling of desparation and a desire not to live any more with his wife. If such 
were the relations which one is inclined to infer from what the prosecution wants 
the Court to believe, it should not be difficult to imagine that the wife’s motives 
in charging “the husband falsely may be equally strong. She too must havé 
been fed up with the misery of her life and might have committed suicide and 
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put an end tò here life, but when, as often happens, she was questioned, she 
accused her husband of setting fire to her clothes, not with a view to save her- 
self from a conviction for attempting to commit suicide, but either on account 
of her feeling that her husband was responsible for all her troubles and that her 
desperate action was due to the same cause or out of malice. Any way, a 
dying declaration .is-not to be believed merely because no possible reason can 
be given for accusing-the accused falsely. It can only be believed if there are 
no grounds for doubting it at: all. 
` . Apart from the above considerations indicating that implicit, reliance cannot 
be placed on the dying declaration, there are other circumstances which add to 
the feeling of uncertainty about the truth of the accusation made in the dying 
declaration. The panchnama of the room shows that a few shirts and old 
trousers and pieces of two sarees lay near the southern wall of the room in a 
wet and half burnt condition. There is no explanation why such clothes should 
have been burtit, There was no point in the accused pouring kerosene oil on 
these clothes even if they just lay huddled near the wall. If Sindhubai fell 
on the clothes lying there, that may burn some of them, but will not explain 
their getting wet. There is no suggestion that anybody had poured water 
over the burnt clothes in order to extinguish the fire, because none came there 
at all. In fact, Ranganath Sitaram, P.W.6, one of the Panchs, states that 
the burnt clothes were also giving smell of rock oil. The panchnama further 
notes: 
“On the eastern wall, two feet height from the ground there is a black spot caused 
due to the'burning of the clothes and the same is recent one.” 
There is no explanation why such a mark should be there. 

Sindhubai could not have stood opposite the wall and, even if she.@id, there 
should have been marks of burning along the length of her body beside the 
wall and not at a certain spot only. These two observations can be consistent 
only with somebody deliberately setting fire to the clothes and keeping some 
burning clothes beside the wall for a little time. The appellant, or whoever, 
set fire to her clothes, would not have done this as he would have made avery 
quick exit after drenching Sindhubai with kerosene oil and setting fire to her 
clothes. ‘ Sindhubai does not make any statement about such a conduct of the 
accused in her dying declaration. The only inference then possible is that she 
herself did all this, in accordance with her own inclinations.. Why she did 
this,’ one cannot say 
- Sindhubai’ noeurned to her house with her daughter after taking her midday 
meal at her mother’s house and sent back the daughter with Usha. This is ae- 
cording to the statement of her mother. She brought the child, when, accord- 
ing to her mother’s'statement, she expected her husband to come to the house 
after taking his meal at his cousin’s place. The conduct is unusual, as, ordinarily 
the child used to remain with her-maternal grand-mother during the- day “time, 
as for some reason the accused probably felt aversion to her. The conduct can 
be consistent with her intention to commit suicide. She brought the child to 
her poe to fondle with her for the last time and then sent her back to her 
mother 

-: Sindhubai’s running re the house of Shantabai, her husband’s cousin, 
and not running towards her mother’s place, also appears to be unnatural. It 
may be ‘that in ‘such tréublous moments one need not be absolutely logical, but 
itis expected to be instinctive that when in trouble one thinks of one’s relations 
arho ate expected to be sympathetic, and helpful, on the occasion. It is in the 
statement of her mother that tle route to her house is different from the passage 
tothe house of Shantabai.” It may be that the accused did not go to the house 
as” expécted, and went away to his job from his consii’s place. It was a day of 
festival. ‘ Sindhubai might have felt this conduct: badly, set fire to her clothes; 
and then run towards Shantabai’ s ae where she might have expected her hus- 
band to be present.’ 

i The time of thé incident, though did. to bê between 1-30 and 3-30 p.m. apran 
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to have been near about 3 o’clock. The mother states to haye got information 
about that time. The police got information at about 3.45 p.m., and the ambu- 
lance took Sindhubai to the hospital at 4-15 p.m. The accused was not expected 
to be at his house at 3 p.m. The learned Judges of the High Court did not 
believe the defence evidence about the accused working at the house of Mul- 
chand Rajmal from about 2 p.m., and to have gone to his house on receiving 
information from one Daga, because Daga was not examined, the Munim of 
the houge-owner was not examined and the register of workers was not pro- 
duced. It is, however, the case for the prosecution’ that the accused used to go to 
work at 7 a.m., to return at 12 o’clock’ and again go for work at 2 p.m., and then 
return at 6 p.m. Chandrabhaga, the mother of the deceased, deposes so. * There 
is, therefore, no gogd reason to think that the accused did not go to his duty at 
2 p.m. that day as deposed to by D. W. 1. ` 

Sindhubai herself stated in her statement to the police that the accused, after 
setting her on fire, ran away to his work. If the time of the incident be calculated 
from the time the police was informed, i.e., from 3-45 p.m., the incident would 
have taken place some time between 3 and 8-30 p.m., and the accused would 
not have been at his house at that time. In fact, it appears to us that it is to 
avoid this difficulty that at some stage an attempt was made to time the inci- 
dent at about 1-30 p.m. The incident could not have taken place before 2 p.m., 
as, in that ease, information to the police would be very belated and in the normal 
course of events, it is not expected that Sindhubai would have tarried in the 
room for long or that the persons who must have collected after her running 
towards Shantabai’s place and falling down there, would not have taken steps 
to inform the police, without any undue delay. 

The mgther’s statement that Sindhubai used to tell her that if the ill-treat- 
ment continued, she would sever her connection with the accused and would 
earn her own living, would support the view that she had really got tired of her- 
eas with the accused and that this-could have prompted her to attempt 
suicide. > . 

` I£ Sindhubai was not actually asleep when the kerosene oil was poured on her, 
it does not stand to reason that she would not have made any attempt to run 
away and the possibility of the accused successfully setting. fire to her clothes 
in the course of the struggle, would be remote, and even if he succeeded, it is a 
moot point whether he too would not have been singed, if not burnt. 

These are the various considerations which make us feel doubtful about the 
truth of the dying declaration and take the view that the appellant’s convic- 
tion on the basis of the dying declaration should not be maintained. 

It appears from the High Court judgment that the case put before it was: 

‘sometimes after 1-30 p.m., the accused latched the room from inside and while 
Sindhubai was sleeping he pourned a large quantity of kerosene oil on her penson. Her 
clothes became wet with that kerosene oil and before she could struggle and get up 
he searched. for a match stick, lighted it and set Sindhu’s clothes on fire’ 
Such'a-case could not be made out from: the dying declaration recorded 
by the Magistrate. Sindhubai had said at first that she was sleeping when it 
happened, but, in answer ‘to the very next question, she said that her husband 
beat her and then burnt her. If the burning followed the beating, there could 
be no question of throwing kerosene oil on her while asleep. .No reason for this 
conduct was stated. The Magistrate who cleared the doubtful points failed to 
elicit why this deed was perpetrated. 

Further, the searching for a match box is a very improbable thing. “If the 
accused had decided to set fire'to his wife, he would have got a match box handy 
and if he did forget about it and had to search for it, that would give sufficient 
time to Sindhubai to make good her escape. 

The aversion of Sindhubai to’ tell the name of her husband could not have 
been on account.of any tender feeling for her husband, but was the natural act 
ef a Hindu married’ woman not to tell her husband’s name. This aversion to 
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tell the name of her husband is no guarantee of the truth of her subsequent 
statement accusing her husband of the crime. 

We do not find ‘any justification for the following observation of the High 
Court when considering the defence evidence: 


“The accused has led evidence and his case is that he ae not ern for this 
murder at all. But in fact he was in the house when the incident took place.” 
The High Court had made the latter statement as a statement of fac& though 
there was no evidence to support it. Of course, on the basis of a dying declara- 
tion, the High Court had already held, before discussing the defence evidence, 
that the accused was responsible for the murder of his wife. It the defence 
evidence is to be adjudged on the basis of the final finding of the Court, there 
is no use for defence evidence. It ‘has to be taken’ into consideration before 
arriving at a final finding. 

The conduct of the accused in travelling in the same ambulance car and in 
remaining in the hospital is in his favour and is against the prosecution. The 
accused stated in his examination that he paid the charges for the ambulance 
car. 
` We would like to remark that the learned J udges who heard the appeal should 
not have heard it when they, at the time of admitting it, felt so strongly about 
the accused being wrongly acquitted of the offence of murder that they asked 
the Government Pleader to look into the papers to find out whether it was 
a case where the Government would like to file an appeal against the acquittal, 
under s. 302, Indian Penal Code. Government did file an appeal against that 
aequittal. We do not know whether it was at the suggestion of the Government 
Pleader or not. But, in these circumstances, it would have been better exercise 
of discretion if this appeal against the acquittal had not been heawl by the 
same Bench which, in a way, suggested the filing of the Government appeal. 
In fact, to make such a suggestion appears to be very abnormal. 

We. are, therefore, of opinion that it is not satisfactorily proved that the 
appellant committed the murder of his wife by setting fire to her clothes., We 
would, therefore, allow the appeal, set aside the order of the Court below and 
acquit the appellant of this offence. 

Per Curiam.—In accordance with the opinion of the majority, this appeal 
fails and is dismissed. 

Appeal dismissed. 


Present: Mr, Justice J. L. Kapur, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shah. 


i DEVIDAS v. SHRISHAILAPPA.* 


Indian Limitation Act (IX of 1908), Sec.22—Failure to join in suit proper but not neces~ 
sary party—Whether such failure avill invite- application of s. 22. 


Failure to join in a suit a person who is a proper “put not a necessary party does 
not affect the maintainability of the suit mor does it invite the application of s. 2% 
of the Indian Limitation Act, 1908. The rule that a person who ought to have been 
joined as a plaintiff to the suit and is not made a party will entail dismissal of the 
suit, if the suit as regards him be barred by, limitation when he is joined, has no 
application to non-joinder of proper parties. 

Guruvayya v. Dattatraya’, referred to. 


Tm facts are stated in the judgment. 


 Purushottam Trikamdas, with Naunit Lal, for the appellants. 
> C. K. Daphtary, Solicitor-General of India, with S. N. Amdley, J. B. Dada- 
chanji and P. L. Vohra, for respondents Nos. 1 and 2. 
:- B: R. L. Iyengar, for respondents Nos. 6 to 9. i : 
' *Decided, February 21, 1961. Civil Appeal, 1 (1908) I.L.R. 28 Bom. ll, s.c, 5 Bom. 
No. 112 of 1957. L.R, 618. io 
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Suan J.—The genealogy which sets out the relationship between some of the 
‘principal parties in this litigation is as follows: 











: Mallappa 
° 
. Balappa i Shivappa Basavanappa Chanamalappa 
e 
| Basalingappa Balappa 
i Parvatewa 
Rachappa Basalingeppa ( 
` deft.9 (adopted by respdt. 12) š 
Basavanappa) 
Chanamalappa ° | : 
: ShrishaiJappa Shivappa 
. j (plaintiff 1) (plaintiff 2) 
Mallappa Chanabasappa Balappa Basavanappa Shrishailappa 
(deft. 5) (deft. 6) (adopted by (deft. 7) (deft, 8) 
s Chanamalappa) 


Mallappa had four sons Balappa, Shivappa, Basavanappa and Chana- 
malappa. These four sons formed a joint Hindu family. Chanamalappa sepa- 
rated himself from the joint family sometime in the year 1909 and his other 
three brothers continued to remain joint. Shivappa was the Manager of the 
joint family after the death of Mallappa. Shivappa died in 1928 and Rachappa 
became the manager of the family. The joint family possessed lands in seven- 
teen villages and many houses in Khanapur. The family had also an extensive 
money-letiding business. One Bashettappa Neeli—hereinafter referred to as 
Bashettappa—was married to the sister of Rachappa. On July 29, 1929, 
Bashettappa executed a deed of simple mortgage in favour of Rachappa in 
respect of certain parcels of lands and houses belonging to him to secure re- 
payment of Rs. 1,738,000, Rs. 76,700 out of which were received in cash and 
the balance represented amounts which Rachappa agreed to pay to Bashettappa’s 
creditors. To one Gurappa, Bashettappa owned Rs. 8,000 as an unsecured debt 
and Rachappa agreed to pay that debt. In Insolvency Application No. 22 of 
1939 of the file of the First Class Subordinate Judge, Dharwar, Bashettappa 
was adjudicated an insolvent and receivers were appointed by the Insolvency 
Court to administer his estate. The receivers applied for a declaration that the 
mortgage deed in favour of Rachappa was in fraud of creditors and was ac- 
-cordingly void. The Assistant Judge, Dharwar, in Appeal No. 25 of 1934 from 
the order of the Insolvency Court held that Rachappa was entitled out of the 
mortgage amount to recover Rs. 45,700 as a secured debt and Rs. 31,000 as un- 
secured debt. Gurappa—creditor of Bashettappa—in the meanwhile filed Suit 
No. 84 of 1932 against Rachappa and other members of his family in the Court 
of the First Class Subordinate Judge, Dharwar, for a decree for Rs. 8,000 
claiming that Rachappa had, acting on behalf of. the joint family of which he 
was the manager, undertaken under the deed of mortgage to pay that amount 
and that he—Gurappa—had accepted that undertaking. A decree ex parte 
was passed in that suit against Rachappa on February 28, 1933, and the claim 
against the other members of the family was either withdrawn or rejected. On 
July 23, 1989, the three branches of the joint family by mutual agreement 
severed the joint status and properties movables and immovables belonging to 
the family were divided. Pursuant to this division, lands and houses whit 
fell to the shares of the three branches were mutated in the Revenue and Muni- 
. cipal records in the names of the managers of the respective ‘branches. Mova- 
ables were. also divided. The mortgage amount recoverable from Bashettappa 
and a claim against one Desai were, it is the case of the plaintiff in the suit out 
-of which this appeal: arises, kept joint. Gurappa after making certain infruc- 
‘tuous attempts to execute the decreé filed dharkhast No. 176 of 1940 to recover 
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Rs. 11,061-6-9 and prayed for an order of attachment and sale of the rights 
of Rachappa under the mortgage bond dated July 29, 1929. One Ganpatrao 
N. Madiman-—hereinafter referred to as Madiman—offered the highest bid at 
the Court auction and the mortgage bond was sold to him for Rs. 20,000. * An 
application filed by Rachappa for setting aside the sale pleading that the sale 
was vitiated by material irregularities and fraud in publishing and conducting 
the sale was rejected. e 

The mortgage bond was delivered by the executing Court to Madiman and 
orders were issued against Bashettappa and the receivers of his estate prohi- 
biting, them from making payments of the dues under the mortgage or any 
interest thereon to any person or persons except the purchaser Madiman. In 
Miscellaneous Application No. 57 of 1944, Madiman applied to the Insolvency 
Court to be recognised as an unsecured creditor for Rs. 31,000, and the applica- 
tion was granted on the footing that the entire interest’ under the mortgage 
bond was purchased by him. Receivers appointed by the Insolvency Court 
thereafter put up for sale the equity of redemption ‘in the mortgaged properties 
and the same was purchased for Rs. 15,000 by Madiman. The sale deed in this 
behalf was executed by the receivers ‘in favour of Madiman on J anuary 28, 
1947.- Madiman accordingly became the owner of the equity of redemption and 
claimed to be entitled to the entire mortgagee right as a purchaser of the right, 
“title and interest of Rachappa. 

Basalingappa who was the natural brother of Rachappa and was adopted 
by his uncle Basavanappa died in 1946 leaving him surviving his widow Par- 
` vatewa, and two sons Shrishailappa and Shivappa. The sons of Basalingappa, 

who will hereinafter be referred to as the plaintiffs, filed the Suit No. 253 of 1947 
for a decree for Rs. 1,238,400 by enforcing the mortgage deed executed by 
Bashettappa claiming that "Madiman had at the Court auction acquired in the 
mortgagee right only the right, title and interest of Rachappa which was a 
third and the plaintiffs and defendants Nos. 5 to 8 sons of Shivappa continued to 
remain owners of the remaining two-third share. ‘The plaintiffs prayed for, a 
decree that the amount due under the mortgage be awarded to them and fn de. 
fault of payment the amount be realised by sale of the mortgaged property. 
To this suit were impleaded Bashettappa as defendant No. 1, receivers of his 
estate as defendants Nos. 2 and-3, Madiman as defendant No. 4, sons of Shiv- 
appa as defendants Nos. 5 to 8 and Rachappa and his son as defendants Nos. 
9 and 10. Madiman died after the institution of this suit and his sons were 
impleaded as defendants Nos. 4A to 4C and his widow as defendant 4D. Madi- 
man’s sons were the principal contesting defendants and the main contentions 
raised by them were: (1) that the mortgageé right was the separate property 
of Rachappa and it did not belong at any time to the joint family of Rachappa 
defendants Nos. 5 to 8 and the plaintiffs, (2) that i in any event, at the partition 
between the three branches the mortgagee right had fallen ‘to the share of 
, Rachappa and that it was not kept undivided as alleged by the plaintiffs, and 
(3) that in Execution Petition No. 176 of 1940, the entire interest of the joint 
family was sold and it was purchased by ‘Madiman and consequently, the plain- 
tiffs could not enforce the mortgage. 

The trial Court negatived the contentions raised by the sons of Madiman 
and held that only a third share in the mortgagee right was purchased at the 
Court auction by Madéman. The Court accordingly passed a decree against 
ry Nos. 4A to 4D for payment of Rs. 60,933-5-4 and proportionate costs 

future interest at 6 per cent. per annum on Rs. 30,466-10-8 from the date of 

the ' suit to the plaintiffs and defendants Nos. 5 to 8 within six months and in de- 
fault of payment for sale of the mortgaged property. Against that decree, de- 
fendants Nos. 4A to 4C—hereinafter referred to as the appellants—appealed to 
tlie High Court at Bombay. The High Court held that the mortgagee right belong- 
ed to the joint family, that the agreement to pay Rs. 8, 000: to Gurappa was not 
“binding upon that family arid, therefore, in execution of the decree passed in 
~#ivour of Gurappa only the right, title and interest of ere was purchased 
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by Madiman. The High Court further held that there was in 1939 severance of 
joint family status between the members of the family of Rachappa, plaintiffs 
and others, but as in the state of the record in the view of the Court a finding 
on the question whether the mortgage debt was kept undivided could not be 
recorded, they remanded the case for recording a finding on the following issue: 
“Whether it is proved that the mortgage debt of 29th July, 1929, fell to the share 
of defendant No. 9 at the family partition of July, 1939,” and 
directed the trial Court to allow both the parties to lead evidence upon this 
issue and to certify its findings thereon. The trial Court recorded a negative find- 
ing on that issue. It held that the mortgage claim was kept undivided at the 
partition. The Hig? Court confirmed this finding and dismissed the appeal filed 
by the appellants, subject to a slight modification as to the rate of interest award- 
ed by the trial Court. With special leave under art. 136 of the Constitution, 
this appeal is preferred. - 

[His Lordship after considering the quéstion whether at the partition the 
mortgagee right under the deed executed by Bashettappa was kept undivided, 
proceeded. | . ro 

After the case reached the High Court after remand, counsel for the appel- 
lants raised an argument about non-joinder of Parvatewa—step-mother of the 
plaintiff. It was urged that the suit as framed was defective and was bound to 
fail. Parvatewa was undoubtedly interested in the mortgagee right and was 
not joined as a party to the suit. But no objection as to non-joinder was raised 
in the trial Court. After the finding of the trial Court was received, Parvatewa 
applied to be joined as a party respondent in the appeal and that application 
was grafited by the High Court. Relying upon the application and the order 
passed by the High Court, counsel for the appellants urged that the suit filed 
by the plaintiffs was not properly constituted because all persons having an 
interest in the mortgage security were not joined as parties within the period 
of limitation prescribed for a suit to enforce the mortgage. The partition of 
1939 was between three branches of Rachappa, Shivappa and Basavanappa, and 
there is no evidence that the joint family status between members of these three 
branches inter se was severed. Plaintiff No. 1 was the manager of the branch 
of Basavanappa and when he filed the suit for enforcement of the mortgage, he 
must be deemed to have filed it as manager of that branch, and the allegations 
in the plaint especially in para. 4 make it abundantly clear that the suit 
was filed on behalf of the branch of Basavanappa. Plaintiff No. 1, therefore, 
represented all the members of that branch having an interest in the property. 

In Guruvayya v. Dattatraya,’ it was held that the question of the right of 
a manager to sue in that capacity is one of authority. If the other co-sharers 
are adults and the right to insist on the other coparceners being brought on the 
record is for the benefit of the defendant to insure himself against further liti- 
gation and is, therefore, dependent on the objection being taken at an early 
stage, the objection on the score of want of authorisation being one of a cha- 
racter which it is clearly open to the defendant to waive. Parvatewa was in 
the suit as constituted not a necessary party. It is true that she was interested 
in the mortgage security and could have been joined as a proper party; but 
failure to join a person who is a proper but not a ngcessary party does not 
affect the maintainability of the suit nor does it invite the application of s. 22 
of the Indian Limitation Act. The rule that a person who ought to have been 
joined as a plaintiff to the suit: and is not made a party will entail disthissal vt 
the suit, if the suit as regards him be barred by limitation when he is joined, 
has no application to non-joinder of-proper parties. In Guruvayya’s case a 
suit to recover possession of a house was originally brought by two plaintiffs, 
plaintiff No. 2 being described as the manager of the family. At a late 
stage of theesuit, defendants raised an objection that the other members of the 
family had not been joined. The trial Court allowed the application filed by 
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_the other members to be joined as’ parties and decreed the suit; but the appel- 
late Court dismissed the suit holding that it was barred because of s. 22 ofthe 
Limitation Act. The High Court held that s. 22 of tke Limitation Act does 
not in itself purport to determine directly whether the joinder of the parties 
after the institution of a suit in all cases necessarily involves the bar of limita- 
tion if the period prescribed for such a suit has then expired. Suchea result 
must depend upon whether.the joinder was necessary to enable the Court to 
award such relief as may be given in the suit as framed. If fresh parties are 
merely: joined for the purpose of safeguarding the rights subsisting as between 
them and others claiming generally in the same interest, the determination of 
the date of the institution of the suit as regards such freshly*joined parties does 
not ordinarily affect the right of the original plaintiff to eontinue the suit and 
will not attract the application of the general provisions of the Limitation Act. 

Plaintiff No. 1 did not describe himself as a manager in the plaint; but 
failure to so describe himself is not decisive of the question whether the suit was 
instituted by him in his capacity as a manager. It must} depend upon the 
circumstances of each case whether the suit was instituted by the manager in 
his personal capacity or as representing the family. In para. 4 of the 
plaint, it was averred by the plaintiffs that in the consideration for the mort- 
gage, they had a third share, that defendants Nos. 5 to 8 had a third share and 
defendants Nos. 9 and 10 had the remaining share. These avernments clearly indi- 
cate that according to the plaintiffs there was no division between the members 
of each of the individual branches and that the shares of the branches collec- 
tively were determined. Plaintiff No. 1 was the only adult member in his 
branch and he must be presumed to be the manager. The suit in thes® circum- 
stances must be regarded as instituted by plaintiff No. 1 in his capacity as 
manager and he must be deemed to represent all the members of his branch of 
the family, males as well as females. Addition to the suit of any member of 
the branch to which the plaintiffs belonged would only mean setting out the 
name of such a person eo nomine. 

All the objections raised by the appellants, therefore, fail and the apa 


is dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


PARYANIBAI RAGHOJI DHENDGE v. BAJIRAO DEORAO MARATHE.” 

Hindu law—-Adoption—Adoption by teen-aged widow—Validity of such adoption: how to 
be decided—Proof of age of such widow whether a determining factor—Entries in 
registers of births, deaths and marriages, probative valwe of—Indian Evidence Act 
(I of 1872), Sec. 35. 


The question that has to be decided by the Court in adjudicating on the validity 
of an adoption when the adoption is alleged to have been made by an immature girl 
in her teens, is whether circumstances have been established which prove that the 
"adoption must have been made by the girl of her own free will without being influ- 
enced by the decision of interested parties and after fully and consciously being 
made aware of the consequences of her act. 

It is not merely necessary for the propounder of an adoption to prove the age 

. of the adoptive mother and to infer from proof of the age that the mother must be 
deemed to have attained the age of discretion, the girl must be held to have taken 


“Decided, April 6/7, 1961. Second Appeal in Civil Appeal No. 1-A of 1955, confirming 


No. 82 of 1956, against the decision of M.A.R. the decision of V.V. Joshi, Civil Judge, Class 
Khan, Additional District Judge at Buldana, I, at Mehkar, in Civil Suit No. 352A of 1953. 
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the boy in adoption ‘after duly considering the consequences of that act or that it 
must be held that she was a free agent to do as she liked without her decision being 
“fettered or influenced, by her surroundings. 
Bayabai v. Bala Venkatesh Ramakant; followed. 

Kashinath Balkrishna v. Anant Murlidhar’ and Basappa v. shidramappe’, explained. 

Muygeppa v. Kalava’ Parvatava v. Fakirnaik, Ghanashyamdas v. Laxmi Bai’ and 
Mallangouda v. Dundapagouda,’ referred to. 

Entries of names of persons in a register of births or deaths or marriages cannot 
be evidence by itself that the entries relate to or prove the births or deaths or 
marriages of the persons concerned. Evidence must be produced to connect the 
entries with the persons whose births or deaths or marriages have to be established. 

State of M. P. v. Kamruddin’ Hemanta Kumar v. Alliantz Ins. Co.’ and Biseswar 
Misra v. The King,” referred to. 


Tux facts appear in the judgment. 


J. N. Chandurkar and M. N. Chandurkar, for the appellant. 
R. N. Deshpande and G. B. Gandhe, for the respondent. 


ABHYANKAR J. This appeal is filed by one Paryanibai, widow of Raghoji, 
whose suit for a declaration that respondent Bajirao was not a validly adopted 
son of her deceased son Baliram has been dismissed in the trial Court, and that 
dismissal has been affirmed in the lower appellate Court. 

The plaintiff’s case was that she had a son by name Baliram who died on 
January 19, 1950. At the time of his death Baliram left two widows. The 
senior whow, i.e. the one married earlier to him was Mathurabai and the other 
one Dhrupatabai. It is an admitted position that Mathurabai was younger 
to Dhrupatabai, but the age of these two widows of Baliram is a matter of 
dispute between the parties. Plaintiff’s case was that Baliram died issueless 
and that he had prohibited any adoption being made after his death. Mathu- 
rabai who is the senior widow remarried some time in 1953 and so did the other 
widow Dhrupatabai. There were proceedings for mutation of the field property 
after the, death of Baliram which were contested proceedings. Those pro- 
ceedings were decided against the plaintiff, and the plaintiff filed a suit for a 
declaration that defendant Bajirao who claimed to have been adopted by Ma- 
thurabai on June 26, 1950, was not so adopted and, at any rate, the adoption 
was invalid. 

The ground on which the adoption was challenged as invalid was that the adop- 
tive mother Mathurabai was of an immature age and had not attained the age 
of discretion. The age which was stated to have been attained was hardly 
12 or 123 years at the time of the alleged adoption. On this ground the plain- 
tiff claimed to be the reversionary heir of her deceased son Baliram after having 
the adoption declared invalid. 

The only person impleaded as defendant in the suit was the alleged adopted 
son Gulabrao alias (Bajirao) who was represented by his natural father Deo- 
rao. The defendant claimed the status as an adopted son and resisted the 
suit. With regard to the invalidity of the adoption on account of want of due 
capacity in Mathurabai, the defendant merely denied that Mathurabai was 12 
or 124 years of age. The defendant stated that the % age of Mathurabai was 
such at which she could make adoption. He also denied that Mathurabai had 
not attained the age of discretion. In addition the defendant speeiferha 
pleaded that at the time of his death the deceased Baliram had specifically given 


1 (1866) 7 B.H.C.R. (App.) 1. 6 [322] A.I.R. Bom. 218, s.c. 24 Bom. 
2 [1942] Bom. 782, s.c. 44 Bom. L.R. 629. L.R. 726 
3 ae 43 Bom. 481, s.c. 21 7 [1982] ALR. Bom. 529, s.c. 34 Bom. 
Bom. L.R. 217 L.R. 
4 (1819) LÊ.R. 44 Bom. 327, s.c. 22 Bom. 8 11988] N.L.J. 799. 
Bom. L.R. 91. 9 [1938] A.LR. Cal. 120. 
5 (1921) r LB, “46 Bom. 309, s.o. 23 10 [1949] A.I.R. Orissa 22. 
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authority to adopt, and in pursuance of that direction the adoption was made 
by his widow. 

At the trial the plaintiff examined herself and eight other witnesses. The évi- 

dence led on behalf of the plaintiff was mainly dirécted to prove the alleged pro- 
hibition to adopt, as well as the age of the adoptive mother Mathurabai. Plain- 
tiff’s witnesses consistently deposed that Mathurabai was about 10 or 42 years 
of age at the time of the alleged adoption and that she had not attained the 
necessary age of discretion or understanding. The defendant, on the other 
hand, in addition to certain documentary evidence to which reference will be 
made later on, examined the photograher who took a photo alleged to have 
‘been taken at the time of the adoption, the petition writes, who scribed the 
adoption-deed, and one Sitaram, who attested the deed of adoption. No other 
person such as the natural father of the adoptive boy or any other relation 
of the adoptive mother or the adopted son went into the witness-box. 

The trial Court found that the plaintiff had failed to prove prohibition to 
adopt and that the defendant failed to prove a specific authority to adopt. 
It was found that both widows of Baliram remarried, Dhrupatabai in 1950 
and Mathurabai in 1953. It was found that the defendant was duly proved 
to have been taken in adoption after the necessary ceremonies. As to the 
capacity of the widow to adopt, it was held as not proved that the widow had 
not attained the age of discretion to take the boy in adoption. In fact the finding 
was that Mathurabai was proved to have been fifteen years of age on the date 
of adoption, and thus it was held that she could be normally deemed to have 
attained the proper age of discretion. Reliance was placed on the decisions 
of this Court in Basappa v. Shidramappa' and Kashinath Balkrishna w Anant 
Murlidhar®. In dealing specifically with this question the trial Court observed 
as follows: 

“The adoption took place on the 26th June 1950; then Mathuri was about 15 years of 
age at the time of adoption. She should normally have attained proper discretion at the 
time, and as I have already observed, there is nothing to show that she’ was mentally 
retarded. As age of 144 years has been held to be a normal age of discretion in cases 
of adoption under Hindu law.” 

The plaintiff filed an appeal before the District Court which was rejected by 
the Additional District Judge, Buldana. The Additional District Judge nega- 
tived the contention of the plaintiff that the adoption ceremonies were not 
properly come through or that the deceased had prohibited the widows from 
taking anybody in adoption. On the question of the widow’s having attained 
the age of discretion, and the age of Mathurabai, the learned Judge observed 
as follows: 

“While dealing with the question of Mathurabai’s age, who adopted respondent as 
a son to her deceased husband Baliram, the learned Judge has come to the conclusion, 
after a careful scrutiny of all the evidence led by the parties that she was of 15 years 
in age at the time, when she took respondent in adoption. I would fully concur with this 
finding, which was also not questioned by the learned counsel for the appellant. Apart 
from oral evidence, a copy of birth report (exhibit D-8), showing that Mathurabai was 
born on the 20th June 1935, her name being recorded as Gajri, which was her original 
name, as admitted by Plaigtiff Paryanibai in her evidence as P.W. 1, would also go to 
prove that she was about 15 years in age, when this adoption took place on the 26th 
June 1950.” 

Wl regard to the contention that the defendant had still to prove that the 
adoptive mother who was admittedly a minor ought to be shown to have attain- 
ed the age of discretion, the learned Judge observed as follows: 

“The learned counsel, however, argued that the question of her proper understand- 
ing and independent judgment, to prove that she had attained the age of discretion 
was a question of fact, and should have been independently proved by defihite evidence, 
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irrespective of her age, instead of presuming the same, as was done by the lower court. 
This is true to some extent, but I would not entirely agree with the learned counsel 
for the appellant, that no presumption about understanding and competence for inde- 
pendent judgment, could arise in favour of a person, whose definite age has been proved. 
Once it was proved that the adoptive mother Mathurabai was of 15 years in age, the 
burden would shift on the Plaintiff herself, to prove that in spite of that age, she had 
not attaifed full understanding, or was mentally retarded or backward. No such ab- 
normality was either pleaded or proved by the plaintiff, and therefore, the usual pre- 
sumption about the understanding in accordance to the standard of age, must follow.” 
Later on the learned Judge observed: 


“The burden waseclearly thrown on the person questioning widow's understanding 

and her age of discretion. In this. case, this burden was not discharged by the plaintiff 
appellant.” 
He also referred to the fact that both the widows had ‘subsequently confirmed 
this adoption when they were examined by Naib-Tahsildar in mutation pro- 
eeeding which would show that the adoption was never challenged by the 
widows. With these observations, the learned Judge affirmed the finding of 
the Court below even with regard to the capacity of the widow to adopt and 
dismissed the appeal. 

The learned counsel for the appellant Mr. Chandurkar has urged, and in 
my opinion rightly, that the approach to the question to be decided as regards 
the validity of adoption which found favour with both the Courts below is erro- 
neous and not warranted by the decisions of this Court. It was also urged 
that it has not been established, as presumed by the two Courts below, that 
Mathurabai had completed the age of fifteen years on the date of the alleged 
adoption. There is considerable force in this argument of the learned counsel 
for the appellant. 

It must be observed at the outset that a certain conclusion as to the issue 
involved has been lost sight of because the contention was that the boy was 
adopted by both the widows and what was put in issue was the age of discre- 
tion of the widows of Baliram. It is no longer disputed and could not be 
disputed that the only widow of Baliram who had a right to adopt was the 
senior widow viz. Mathurabai and that whether or not the other widow viz. 
Dhrupatabai consented or did not consent to the adoption would not affect 
its validity one way or the other. Thus the evidence introducing to show the 
age of the other widow, viz. Dhrupatabai or the argument that both the widows 
had attained the age of discretion really clouds the issue which is whether 
Mathurabai had attained the age of discretion and what was the age of Mathu- 
rabai. It is not disputed here that it was Mathurabai who took the defendant 
in adoption and what had to be established was the age of Mathurabai and 
whether she was competent to adopt and whether the adoption effected by her 
was a conscious act on her part. The learned Judges of both the Courts below 
have assumed that exh. D-8, which purports to be an entry of date of birth 
of a daughter called Gajri born to one Gunaji is proved to be the entry relat- 
ing to the date of birth of the adoptive mother Mathurabai. Unfortunately 
there is no basis for such assumption. It is no doubt true that the entry re- 
garding the birth maintained in the kotwart book like birth register is receiv- 
able in evidence under s. 35 of the Indian Evidence Att. But it is wrong to 
assume that mere filing of a copy of an entry in the birth register or the 
kotwart book proves ipso facto that the entry relates to or proves the~simth 
of the person concerned; evidence. has to be introduced to connect that entry 
with the person whose date of birth has to be established. Thus the learned 
Judges of the Courts below were wrong in finding that merely because a certi- 
fied copy of the entry of the date of birth from the kotwart book was filed at 
exh. D-8, and P.W.1, Paryanibai admitted that Mathurabai was called Gajri 
and that her father’s name was Gunaji. This much material on record auto- 
matically established that Mathurabai was born on the date mentioned in exh. 
D-8. It was necessary for the defendant to further lead evidence to prove by 
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ealling relations or some other persons that Mathurabai was born at the village 
from which the kotwari book entry is produced, that she was born to Gunaji, 
the number of children that Gunaji had and that the report of the birth was 
made in respect of the birth of Mathurabai. If'this necessary and vital link 
is missing in the chain of evidence, then the defendant must be taken to have 
failed to connect the entry in the kotwari book register as the entry with res- 
pect to the date of birth of Mathurabai which fact had to be proved by the 
defendant. - It is only necessary to invite attention in this case to a few deci- 
sions such as State of M. P. v. Kamruddin, Hemanta Kumar v. Allianta Ins. 
Co.4 and Biseswar Misra v. The King® It is ‘now the established. rule that 
connection of the identity of the person under the entry must be established 
by other evidence. Entries of names of persons in a register of birth or deaths 
or marriages cannot be that evidence by itself and the identity of the persons 
with the entry should be fully proved. I, therefore, hold, differing from the 
Courts below, that the defendant has failed to establish that Mathurabai was 
born on June 20, 1985, as is assumed in the lower Courts relying on exh. D-8., 
Then it is further contended by Mr. Deshpande, the learned counsel for the 
respondent, that it is possible to arrive at least at an approximate age of the 
adoptive mother, viz. Mathurabai, from other evidence on record. Now, so far. 
as this other evidence is concerned, it ‘consists only of the witnesses examined 
for the plaintiff. AN these witnesses have consistently deposed that Mathurabai 
‘was not more than 10 or 12 years of age at the time of the alleged adoption. 
But it is urged by the learned counsel for the respondent that there are other 
admissions in the testimony of these witnesses which indicate that the estimate 
of the age of Mathurabai given by them is erroneous when their estimate was 
tested by ‘other admitted facts, such as the age of Baliram or difference in the 
ages of Baliram on the one hand and his two widows on the other. It is only 
sufficient to mention that neither of the two Courts below have accepted this 
evidence one way or the other and have preferred to rest their finding regard- 
ing the age of Mathurabai on the documentary evidence, viz. exh. D-8. Iù my. 
opinion, the Courts below were also right in finding themselves unable to come 
to any conclusion as to the exact age of Mathurabai on the statements made by 
the witnesses which are in the nature of estimate evidence or opinion only. It 
is sufficiently well-known that appearance or rather description as regards age 
of a person and estimate of age or reliance on memory regarding past events 
as to the time they took place is hardly a reliable basis to come to a definite 
finding about the age of any person. The best evidence of age has always been 
considered to be the evidence regarding the actual date of birth. Such a date 
of birth could have been properly established by the defendant in this case. 
If the defendant failed to do so he must take the consequences of his failure. 
I do not find it possible to come to .any conclusion regarding the age of Mathu- 
rabai that is orally proved. On the one hand, there is positive evidence about 
the age given by the witnesses examined by the plaintiff that Mathurabai was’ 
not more than ten or twelve years of age at the time of the alleged adoption. On 
the other hand, it is sought to be inferred from other statements in their deposi- 
tions that she may have reached about fifteen or sixteen years of age. If the evi- 
dence on record thus leave it in an indeterminate state, it is not possible +o con- 
se one way or the otlfer as regards the exact age of Mathurabai on the date of 
adoption. ` i - ` 
admis however, pertinent to note that what has to be borne in mind in a ease. 
of this kind where a person claims to have been adopted by a girl of immature 
age who is almost in teens, as in this case, is that the validity of adoption will 
not be inferred unless the conscience of the Court is satisfied that the act of 
adoption which is attributed to a teen-aged girl like Mathurabai was a conscious 
act, that it was an act of a person who knew what she was doing, how it would 
affect her rights in the property and that she was acting as a free ‘agent of her 
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action without being influenced by any other person who had an axe to grind. 
Thaé this is a necessary requirement to be proved for the validity of such an 
adoption has been laid down in this Court as far back as 1866. The judgment 
reported in Bayabai v. Bala Venkatesh Ramakant, and particularly the ob- 
servations at page 22 are always accepted as the true statement of law regard- 
ing the fequirements and the burden which has to be discharged by any one 
who sets up an adoption of this kind. The relevant observations are (p. xx): 

“Not only was the appellant a Hindu female, whom the law only barely recognises’ 
as sui juris—so careful does it require that the court should be in ascertaining that she 
has full knowledge of the nature and consequences of any acts affecting her legal rights, 
which she has been induced to perform—but she was only seventeen years of age at the 
time of the alleged adoption (as was admitted in the course of the argument), and she 
could have had little more experience or knowledge of the world than a mere child. If 
she adopted, or assented to the adoption of, the infant plaintiff at all, she manifestedly 
did so at the suggestion of the Brahmans, Gumastas, and clerks who surrounded her, 
and who were the real actors on the occasion, and who were desirous to transfer to 
their own hands the control and management of Ramakant’s property and firm during 
the minority of the infant plaintiff. 

Looking at the effect of adoption upon the rights of a Hindu woman who succeeds 
to the property of her husband, we should expect clear evidence that she was fully in- 
formed of those rights, and of the effect of the act of adoption upon them;—an act which 
reduces her from the position of complete and absolute mistress of her husband’s move- 
able property, and tenant, for life at least, of his immoveable property, to a mere right 
of maintegance. ; 

Hindu women should be shielded from cajolery and undue infiuence with nearly 
ali the jealous strictness with which the rights of a minor or other person not sui juris 
are watched—not an iota of which strictness should be abated in the instance of a widow 
just emerging from infancy, as was the case with the appellant at the time of the alleged 
adoptibn. Some relaxation of this strictness would, of course, be allowable in the case 
of a Hindu woman whose husband has directed that she should adopt. She is then 
under at least a moral duty to adopt, and the act of adoption by her is one which may 
justly be expected. It is different in the case of a woman whose husband leaves no such 
direction, because the act is one in derogation of her own right, and not in obedience te 
any order of her husband, and especially so in this case, in which the husband, from an 
anxiety to preserve his estate intact for his wife, has positively refused to adopt. If the 
conscience of the court were satisfied that the widow voluntarily performed the cere- 
monies absolutely essential for adoption, and had been previously fully informed, first, 
of her rights, and secondly, that the effect of an adoption upon them would be wholly 
to divest her of those rights and to reduce her to a maintenance, it would be the duty 
of the court to uphold that act of adoption, supposing the law to be that a widow may, 
at this side of India, adopt a son without the express authority of her husband—a ques- 
tion on which we do not consider it necessary, nor do we propose now, to express any 
final opinion.” 

Then we come to the case which has been relied upon in the Court below, viz. 
the decision in Basappa v. Shidramappa. In that case the age of the adoptive 
mother was proved to have been fifteen years. After referring to a decision of the 
Calcutta High Court, Mondakini Dasi v. Adinath Dey’, it was observed as 
follows (p. 485): 

“...It should also be borne in mind that, in this case the authority to adopt was 
given by a person of full age, and the validity of the adoption is questioned on the ground 
that the person who exercised that authority was a minor. Upon this point there is a 
case given in Macnaghten’s Precedents of Hindu Law (Chapter VI, Case V) in which the 
pandit’s opinion was to the effect that the nonage of the widow is no obstacle to an 
adoption by her. Similarly in the present case there is nothing to show that at the 
date of the adéption in July 1912 Basave had not ‘attained sufficient maturity of under- 
standing to comprehend the nature of the act. In fact she was about fifteen years of age, 
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and there is no reason to presume that a Hindu girl of that age who has been married 
for two years or more, living with her husband, does not realise what is meant by taking 
a son in adoption.” a 

These observations no doubt would support a dieton that having esta- 
blished that the age attained by the adoptive mother was fifteen years, a pre- 
sumption would arise that the girl had the necessary understanding andaattained 
the age of discretion. But a later decision of this Court took a slightly different 
view where the matter has been more fully considered. In Murgeppa v. Kalawa®, 
the age of the girl who adopted was found to be twelve years. At page 
829 the learned Chief Justice has observed as follows: 

“It seems to us that considering the importance of the act of adoption, it should 
be necessary that the adopting widow must have reached such an age of discretion that 
she must be able to realise the importance of her act, to make up her own mind as to 
the person she ought to adopt. There may be circumstances which will enable the Court 
to consider whether a widow has reached the age of discretion. That she has attained 
to puberty may be one circumstance but in this country not necessarily the only one. 
The actual age of the widow may be another test and probably the most important one. 
In this case I think both the tender age of the widow, and the fact that she has not 
reached the age of puberty, make it perfectly clear that she was not competent to know 
what she was doing. If we were to hold that such a person could adopt, we should 
open the door to all sorts of intrigue, so that the elder members of the family might be 
able to induce widows of tender age to make adoptions in the interests of those persons.” 
The adoption in that case was held invalid. 


The next case is the one reported in Parvatava v. Fakirnaik.9 The age of 
the girl was proved to be about 123 years. The Judge of the Court below in 
Anas ease upheld the adoption on the reasoning that (p. 309) 


..if our High Court has decided that a girl of about 15 years could validly adopt, 
it follows that one of 124 years could also validly adopt; because between the two, girls, 
capacity to understand such things cannot be substantially different.” 

This line of reasoning was rejected as untenable by the High Court with the 
following observations (p. 309): 

“I regret I cannot agree with the logic of that decision. The intelligence of a 
young person in ordinary circumstances will keep on growing year by year, and if 
the High Court laid down the limit of years of discretion as 15, it certainly would not 
follow that a girl of 124 would have attained to the same degree of discretion as a girl 
of 15. If once you depart from the limit of 15 which of course is purely an arbitrary one, 
then it would be easy to go back to any extent which would be absurd. But certainly 
I should not be disposed to think, taking all the considerations and circumstances and 
conditions of people of this class into account, that a girl younger than 15 could possi- 
bly exercise that volition of mind afd that independence of judgment which would 
enable her to make a really valid adoption.” 

Then again at page 311 Mr. Justice Shah has observed as follows :— 

“It is not entirely a question of intelligence. A girl of 12 may be exceptionally 
intelligent, but it is more a question of her power to resist the influence which her elders 
will exercise, and must naturally exercise, over her actions. However intelligent she 
might be, she should not, be likely to withstand the inducements put forward and the 
persuasion exercised in order that she should adopt a person according to the wishes of 
her elders.” 


“Then again at page 311 Mr. Justice Shah has observed as follows :— 


“...Without attempting to lay down any general rules as to whether at that age 
a girl could ever make a valid adoption, it seems to me clear that in the absence of 
any clear evidence as to the special capacity of this girl to exercise an independent 
judgment at that age, I am not prepared to hold that she could exercise Such judgment 
as is required in the case of adoption.” 
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The matter again came up before this Court in the case reported in Ghana- 
shyamdas v. Laxmi Bai.1° Chief Justice Macleod referred to the decision in 
Bayabat v. Bala. Incidentally, the age of the girl in that case was seventeen years 
and it was observed (p. 220) : 


“Therefore that case is clear authority for the proposition that in the case of a Hindu 
widow of immature age, the Court is bound to consider all the circumstances surround- 
ing the gdoption set up, which she disputes as not having been made by her of her 
own free will; and it is difficult to imagine a stronger case than this, in which the 
adopted son is the son of a certificated guardian. We should have thought ourselves that 
the onus would certainly lie on the plaintiff to satisfy the Court that all the precautions 
had been taken which were necessary to satisfy the Court that the adoption was made 
with free consent ofethis girl.” 

Mr. Chandurkar, the learned counsel for the appellant, has strongly relied 
on a still later decision of this Court reported in Mallangouda v. Dundapa- 
gouda'', In Ghanashyamdas v. Lawmi Bai the age of the girl was sixteen years 
and eight months at the time of adoption. In Mallangouda v. Dundapagouda the 
girl was proved to have completed fifteen years at the time of the alleged adop- 
tion. The learned single Judge, after referring to the earlier cases observed 
as follows, as regards the duty of the Courts in adjudicating on the validity of 
adoption in these cases (p. 529): 

“it is the duty of the Court to satisfy itself that the adopting widow who is 
hardly more than a young girl and. hardly out of her teens.made the adoption volun- 
tarily and of her free will and after fully understanding the results of the adoption.” 
Then later on it is observed as follows (pp. 530-531) :— 

“In my opinion, these principles (ie. the principles laid down in Bayabai v. Bala} 
are in accordance with the Hindu Law. It has been stated that the adoption of a son, 
however beneficial it may be to the soul of the deceased husband, is not absolutely 
necessary for the spiritual benefit of the widow, and, on the other hand, it is highly 
detrimental to her temporal interests as it results in divesting her estate. A very high 
authority has expressed an adoption after referring to the case of Bayabai v. Bala (1866) 
7 B.H.C.R. App. 1 that an adoption by an infant widow if not ab initio void, is void in 
law. Of course, it is true that as a matter of law, there is nothing to prevent a widow 
who is not sui juris from adopting, and that the non-age of a widow is not an obstacle 
to an adoption by her. In this case it is even doubtful whether the widow was major 
according to the Hindu law, for there is some difference of opinion as to whether mino- 
rity in the Hindu law ends on the completion of the 15th year or on the completion of 
the 16th year. To hold that an adoption in which an infant widow is caused to take 
part mechanically is valid in law would be legalising a pious fraud, because in the case 
of such an adoption it cannot be said to be an act of the widow, but must be an act of 
those who surround her and are in a position to.dominate her will.” 

After referring to the way in which the Court below approached the question. 
the learned Judge observed as follows (p. 531) :— 

“...It is clear to me on his judgment that he has not applied his mind to the 
principles to which I have referred, viz., that it is the conscience of the Court that has 
to be satisfied in the case of an adoption by an infant Hindu widow on the question that 
she was acting as a free agent, and further that she understood and was made to realise 
what difference it would- make to her position from a temporal point of view if she 
made the adoption.” e 

On a review of the above authorities, therefore, it is clear that the question 
that has to be decided by the Court in adjudicating on the validityoé~the 
adoption when the adoption is alleged to have been made by an immature girl 
of teen age, is whether the circumstances have. been established which proved 
that the adoption must have been made by the girl of her own free will without 
being influenced by the decision of the interested parties and after fully and 
consciously being made aware of the consequences of her act. 
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Mr. Deshpande*for the respondent naturally relies on another decision’ of 
this Court reported in Kashinath v. Anant Murlidhar. In that case one Bhanu- 
das, who was proved to be a boy of about 144 years of age and was ill for 
about two years prior to his death, was alleged to haye effected .an adoption. 
The suit was brought by the adopted son for possession of certain property. 
-One of the issues raised was, whether Bhanudas had acquired the necessary 
mental development and state of health that he was capable of understanding 
the nature and consequences of the act of adoption and whether the adoption was 
his own act or was it the result of undue influence exercised on him by other 
person? It is clear from the report that evidence was led of witnesses who 
deposed that they questioned Bhanudas and satisfied themselves that 
Bhanudas himself desired to make the adoption. There, were other witnes- 
ses examined whose statement was accepted that Bhanudas had told 
them of the adoption beforehand and asked them +6 come for adoption. 
It was also established that Bhanudas had himself written the adoption- 
deed which contained a recital to the effect that he was suffering from 
heart-disease and that there was no telling what eventually might take place 
and, therefore, in order that his line might continue, he had asked the father 
of the adoptive boy to give him in adoption and that he, had consented. It 
was also established in the case that after the adoption Bhanudas made an 
application in his own hand to the Collector to the effect that he had no pro- 
geny and that he had taken in adoption one Anant and that he should sanction 
the same. It was argued on behalf of the persons contesting the adoption that 
these statements were unnatural to be attributed to the boy of fourteen years. 
In that context reference was also made to the previous decision of this Court 
in Bayabai v. Bala. While referring to that decision the learned Judge ob- 
served as follows (p. 789):— > 

“Tt has been laid down in Bayabai v. Bala Venkatesh Ramakant and in several other 

eases that where an adoption by a young Hindu widow is set up against her, and to 
defeat her rights, the Court will expect clear evidence that at the time she adopted 
she was fully informed of those rights, and of the effect of the act of adoption upon them; 
and if it find that fraud or cajolery was practised upon the widow to induce her to 
adopt, or that there has been suppression or concealment of facts from her, it will refuse 
to uphold the adoption. We have no desire of course to throw the slightest doubt upon 
these principles, but we doubt whether such considerations have very much force in 
the case of an adoption by a boy. The minor girl has everything to lose. Instead of 
being the owner of the estate for her life time at any rate, she becomes a mere dependant. 
There is obviously a great temptation for interested persons to put pressure upon her. 
Such questions cannot arise in the case of a boy who is dangerously ill and knows that 
he is not likely to live very long.” 
_ Thus it is apparent that the decision in Kashinath v. Anant Murlidhar does not 
detract to the slightest degree from the necessity of caution that has to be ad- 
ministered and which is required to be followed by the Courts as laid down 
in the decision of this Court in Bayabai-v. Bala. In my opinion, that is still 
good law which is binding and has to be followed in determination of similar 
questions. 

Mr. Deshpande has argued that the decision in Basappa v. Shidramappa was 
approved. What has, been stated about that decision at page 794 is as 
follows: A 

“Basappa v. Sidramappa is a case of adoption by a widow whose age is given as 

-about Titteen. It was held that the adoption was valid because the widow had at the 

date of the adoption attained sufficient maturity to comprehend the nature of the act. 
Sir Basil Scott, after referring to Mondakini Dasi v. Adinath Dey,” said (p. 486):— 

; ‘Similarly in the present case there is nothing to show that. at the date of the 

adoption in July 1912 Basava had not attained sufficient maturity of understanding to 

comprehend the nature of the act. In fact she was about fifteen years of age, and there 
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m no reason to presume that a ` Hindu girl of that age who has been married for two 
years or more, living with her husband, does not ‘realise what is meant by taking a son 
in adoption,’ 

Clearly, theretore, disgretion was treated a as a matter of fact to be determined on the 
evidence.” 

It is argued by Mr. Deshpande that the ratio of the TER of this Court in 
Basappa v. Shidramappa is that once it is established that a girl who adopts 
-has attained the age of fifteen there necessarily follows presumption in law 
that she had attained the age of discretion. In my opinion, that will not be 
‘the correct interpretation of that decision. In any case it has to be further 
established, as laid down by the decisions of this Court in several cases referred 
to above, that the burden is still on the propounder of the adoption to prove 
‘that the act of adoption by the girl of immature age was a conscious act and 
that the duty lies on the person who claims the status of an adopted son to 
satisfy the conscience of the Court that the adoptive mother was a willing party 
‘or that she fully understood the consequences of her act. Thus it is not merely 
necessary to prove the age of the adoptive mother and to infer from proof of 
‘the age that the mother must be deemed to have attained the age of discretion, 
the girl must be held to have taken the boy in adoption after duly considering 
the consequences of that act or that it must be held that she was a free agent to 
do as she liked without her decision being fettered or influenced by the surround- 
‘ings. I find it difficult to accept contrary contention in view of series of de- 
cisions of this Court and especially Ghanshyamdas v. Laxmi Bai and Mallan- 
gouda v. Dundapagouda where admittedly the age of the so who -adopta 
was more than fifteen years, 


Thus Tf it is necessary to establish the validity of adoption to prove abut the 
act of adoption was a conscious act of the adoptive mother as she was a person 
of immature age of understanding, I find it difficult to uphold the adoption in 
this case. The defendant has led no kind of evidence whatever. No relations 
of the defendant have gone into the witness box, and no explanation is given 
why no such evidence was led. There was a specific plea raised in the plaint 
that the adoptive mother was a girl of immature age, and her age was put down 
as ten to twelve years. Apart from the fact that the defendant has failed to prove 
the exact age of Mathurabai at the time of the alleged adoption, the defendant’s 
case suffers from further infirmity that there is no material placed on record 
even to suggest that Mathurabai was made aware or that she was aware of the 
‘consequences of the act of adoption.. It is said that Mathurabai is dead. This 
‘may or may not be a fact. But there is no reason why the natural father of 
the adoptive son of the other widow, viz. Dhrupatabai who is supposed to have 
eonsented to the adoption and taken a sufficiently important part at the time 
of the adoption was not called in evidence to support the case of the defendant. 
It is admitted that the adoption was a secret affair so far as the plaintiff is 
concerned. No explanation is given why the act of adoption was kept secret 
from the plaintiff. If either of the widows of Baliram had a right to adopt 
then whether the plaintiff opposed the adoption or not, there was no reason 
to keep the plaintiff in dark or ignorance. Mr. Deshpande has relied upon 
‘certain circumstances indicating, according to the respondent, that Mathurabai 
must be a willing party to the adoption. It has been urged that in the pro- 
eeedings for mutation which followed soon after the adoption, Mathurabai 
made a statement before the Naib Tahsildar that she had adopted Gulabrao 
(Bajirao). Now this statement is supposed to be proved by exh. D-5. A-perusal 
of exh. D-5, however, shows that the so-called statement of Mathurabai is a 
composite statement of Mathurabai and Dhrupatabai, and ‘the age of Mathura- 
bai is shown ‘as eighteen yéars and that of Dhrupatabai as twenty-two years. It 
is not the defendant’s case that Mathurabai was eighteen years of age at the date 
when her statement was recorded. Moreover, the statement is recorded as if it re- 
ferred to some other person making a statement and not as a statement coming 
from the mouth of Mathurabai at all. I am not satisfied that this statement was in 
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fact either tle statement of Mathurabai or that Mathurabai was actually pro- 
duced before the Court when the statement was recorded. In the first place it 
is joint statement, and the statement may well have been made by Dhrupatgbai. 
Thus the description of Mathurabai as a person of eighteen years, and a failure 
of the Tahsildar to record the statement as a personal statement of Mathurabai 
throws a certain amount of doubt as to whether this statement can at all be said 
to be a’statement of Mathurabai. Mr. Deshpande then relies on the order in the 
mutation case as showing that Mathurabai had affirmed the adoption in the muta- 
tion proceedings. There is no means of ascertaining the correctness of this 
contention. .The defendant has not filed on record any application made by 
Mathurabai. In this context omission of the relations‘of Mathurabai or the 
adopted son.to enter the witness-box assumes certain signifitance. If these. are 
the only circumstances or acts on which defendant relies as pieces: of subse- 
quent conduct showing that adoption was accepted by Mathurabai, it must: be 
held that this evidence is of no assistance, and the defendant cannot be said 
to have discharged the burden which lay on him to satisfy the conscience -of 
the Court. SDd En 

Mr. Deshpande also relies on the statement of the seribe of the adoption deed 
in para. 7 where he stated that he scribed the adoption deed on being told 
by both the widows and on the statement of the attesting witness D.W.3 that 
‘they willingly put their thumb-mark on the deed of adoption. Now it is in- 
conceivable that in the presence of other adult persons in the family and the 
attesting witnesses, the father of the adoptive boy, the scribe would refer to the 
girls, and specially Mathurabai, for dictating the text of the adoption deed. This 
` evidence hardly merits any consideration. Similarly, the statement of the at- 
testing witness that the widows stated that they were willingly exectiting the 
deed of adoption is not the kind of evidence that inspires confidence, : It is 
not the fact of execution of the adoption-deed that has to be established. What 
has to be established by the defendant is that the act of adoption was a con- 
scious act, that the adoptive mother knew the consequences of that act, that she 
was uninfluenced by any interested person in changing the course or devolu- 
tion of the property or depriving -her of her rights in the property by any 
person taken in adoption. There is not an iota of evidence and probably this 
is because the defendant may not be aware that such a burden lay on him to 
establish this fact. Whatever the réasons may be, the fact remains that there 
is no evidence on record from which conscience of the Court can be satisfied 
that the act of adoption which was alleged to have been made by Mathurabai was 
a conscious act or that, it was uninfluenced by other interested persons. When 
this state of evidence’ was pointed out to’ Mr. Deshpande, the learned counsel 
for the respondent, he made an oral prayer that he should be given an oppor- 
tunity at this stage to lead evidence to prove that Mathurabai took the boy in 
adoption of her own free will. I am afraid -it is not possible to accede to this 
request at this stage as it will mean merely opening a door for introducing 
perjured evidence to the prejudice of the parties. I decline to give any such 
opportunity. It was also requested that the defendant had. omitted to place 
on record evidence connecting éxh. D-8 with the date of birth of. Mathurabai 
arid that he should be given an opportunity to make good that lacuna. I have 
declined to accede to this request either as, in my opinion, the defendant is 
not entitled at this stage to any such indulgence. . 

Thus, differing from the Courts below, I have come to‘the conclusion that 
the ‘ttefendant has failed to establish that he ‘was validly adopted and that 
the act of adoption by Mathurabai was a conscious act on her part in view ‘of 
the tender age at which admittedly the adoption was made. - ea 

The result`is that the judgments and decrees of the Courts below are set 
aside and the plaintiff’s suit is decreed with costs against the defendant in all 
the Courts. 2 i i . a 

EN ~ Appeal -allowed. 
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Before the Hon’ble Mr. H..K. Chainani, Chief Justice,..and Mr. . Justice. Mody. 


DEVU RAU CHAVAN ú. JASINGRAO NARAYANRAO GHORPADE.” 
Bombay Tenancy and. Agrteultural Lands Act: (Bom. ‘LXVII of 1948), Secs. 88(c), 14— 
» . Applicability of. 3. 88(c)—Whether s. 88(c) will apply where receiver is appointed 

‘, in suit: between two, tenants to which landlord not a party— Failed, a meaning of 

word Mn $. lL 8 


.- Section - 88(c)- of the Bombay Tenancy ‘and “Agricultural ‘Lands Act, 1948, will apply 
‘only ‘to a suit ‘tó -which iboth the-landlords and the tenants are parties and in which 
: ' the-receivér- assumes management of the. interests of both the landlords and the 
tenants in the land. The section will not apply when a receiver is appointed in a, 
«> ‘guit- between’ -two- landlords, to which the tenant is not a party or in a. suit between. 
_ two tenanits, -tò which the landlord is not a party. . 
-!The word “failed” in s. 14 of the Bombay Tenancy and Agricultural Lands Act, 
1948, means that there must be-omission on the part .of the tenant to do something, 
which it was possible for him to do. If a tenant is unable to cultivate the land for 
reasons beyond his control, it cannot be held that he had failed in personally cul- 
_ tivating the land. ` ; . 


Tue facts appear in the judgment. 


K. J. Abhyankar, for the petitioners. 
M. V. Paranjape, for opponent No. 1. 
R. W. Adik, for opponent No. 2. 


CHAINANI C.J. The dispute in this application is about survey Nos. 193 and 
194. These lands belong to opponent No. 1. When he was a minor, his estate 
was under the management of the Court of Wards. In 1948 the Court of. Wards 
leased the lands for a period of ten years to petitioner No. 1. Opponent No. 2 
stood ds a surety for petitioner No.1. In 1949 opponent No. 1 attained majo- 
rity. Subsequently petitioner No. 1 took the assistance of opponent No. 2 in culti- 
vating the lands. There:arose a dispute between petitioner No. 1 and opponent 
No: 2 as to whether they were in joint possession of the entire lands. According 
to petitioner No. 1, he had taken opponent No. 2 as a partner for cultivating the 
lands. Opponent No. 2’s case, on the other hand, was that half of the lands had 
been sub-let to him by petitioner No. 1 and that he was in exclusive vahivat of 
half of these lands. Since 1950-51 opponent No. 2 was shown along with peti- 
tioner No. 1 as a tenant in the record of rights. On account of the disputes 
between petitioner No. 1 and opponent No. 2 proceedings were instituted under 
s. 145 of the Code of Criminal Procedure. On February 4, 1957, the Sub-Divi- 
sional Magistrate passed an order for attachment of the lands. On February 
10, 1957, the police patil of the village was appointed a receiver. The Sub-Divi- 
sional Magistrate then held an inquiry and came to the conclusion that the lands. 
were being jointly cultivated by petitioner No. 1 and opponent No. 2. On April 
80, 1957, he passed an order, by which he awarded joint possession of the lands 
to ‘petitioner No. 1 and ‘opponent No. 2. On May 20, 1957, opponent No. 2 filed 

a suit (No. 62 of 1957) for a declaration that he was entitled to the exclusive 
voseeaniot of half of the lands and for an injunction restraining petitioner No. 1 
from interfering with: his possession thereof. In that suit also the civil Court 
appointed the police patil as receiver. The previous appointment made by~the 
Sub-Divisional Magistrate was, therefore, continued. On September 7, 1957, the 
receiver held an auction for the purpose of leasing the lands. Petitioner No. 1 
and opponent ‘No. 2 were present at the time of this auction. The lands were, 
however, leased to some other person: Another-auction was held by the receiver 
on May- 11, 1958, for-the year 1958-59. The third auction was held by the re- 
ceiver on May 16, 1959. On August 22, 1959, the suit filed by opponent No. 2 
was ‘dismissed. - . Opponent’ No. 2 then filed an appeal (No. 413 of 1959). This 


- *Decided, October 27, 1961. Special Civil Application No. 471 of 1961. 
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appeal was also dismissed. On April 15, 1958, opponent No. 1 gave noticés to 
both the petitioners and opponent No. 2 terminating the tenancy on the ground 
that they had failed to cultivate the lands personally. J may here mention: that 
petitioner No. 2 is the brother of petitioner No.1. Subsequently, opponent No. 1 
made an application for obtaining possession of the lands under s. 29 read with 
s. 14 of the Bombay Tenancy and Agricultural Lands Act. Under.s, 14 the 
tenancy may be terminated, if the tenant has failed to cultivate the ‘land per- 
sonally. The Mamlatdar made an order for possession of the lands being given 
to opponent No. 1. This order was set aside in appeal by the Deputy Collector 
on the ground that the Tenancy Act did not apply to lands under management 
of receivers appointed by Courts. The order made by the Deputy Collector was 
set aside in revision by the Revenue Tribunal, which restored the order made by 
the Mamlatdar. Thereafter the present Special Civil Application has been filed. 

The principal point, which has been argued before us, is whether the applica- 
tion made by opponent No. 1 was maintainable, in view of the provisions of 
cl. (c) of s. 88 of the Tenancy Act. The relevant portion of s. 88, as it stood 
at the material time, was in the following terms: 

“88. Nothing in the foregoing provisions of this Act shall apply— 

(c) ...to the lands taken under management temporarily by the Civil, Revenue or 
Criminal Courts by themselves or through the receivers appointed by them till the deci~ 
sion of the title of the rightful holders”. : 

Under this section the provisions of ss. 1 to 87 of the Tenancy Act do not apply 
to lands, of which receivers have been appointed by Courts, until the title of 
the rightful holders of these lands has been adjudicated upon. Mr. Abhyankar 
has contended that as the lands leased by opponent No. 1 had been taken charge 
of by the receiver appointed by the Court in the civil suit filed by opponent 
No. 2, the provisions of ss. 1 to 87 did not apply to these lands and that, conse- 
quently, opponent No. 1 could not make an application under s. 29 of the Act 
for possession of the lands. The civil suit, which was filed by opponent No. 2 
and in which the receiver was appointed by the civil Court, was, however, be- 
tween petitioner No. 1 and opponent No. 2, both of whom claimed to be the 
tenants of the lands. The landlord, i.e., opporient No. 1 was not a party to the 
civil suit. The question which, therefore, arises for consideration is whether s. 
88(c) will apply in such a case. When a land is leased, the leasehold interest is 
transferred to the lessee. The only interest left with the lessor is the reversion 
or the right to get back possession of the land on the termination of the lease. 
If there is a dispute between two owners of a land, which has been leased to a 
tenant, or, between two persons, each of whom claims title to the land, and a 
receiver is appointed pending the decision of the suit, the receiver takes charge 
of only the landlord’s interest in the land. The property involved in the suit 
in such a case is only the right of reversion, which remains with the landlord 
after the land had been leaséd. The receiver can, therefore, assume manage- 
ment of the land subject to the rights of the tenant. The tenant’s rights will 
not in any way be affected by the appointment of the receiver and he will not 
lose possession of the land merely because the receiver has assumed its manage- 
ment. Similarly, if there is a dispute between two tenants and the landlord is 
not a party to the syit between them and a receiver is appointed, the receiver 
will assume management of only the leasehold interest in the land, in regard 
to_which there is a dispute between the parties to the suit. The rights of the 
landlord, who is not a party to the suit, cannot be prejudicially affected by the 
appointment of the receiver. This is the position under the ordinary law, and 
it seems to us that that is also the position under the Tenancy Act. We do 
not think that the Legislature intended to alter this position, when it enacted 
s. 88(c). This section applies when a receiver assumes management of a land, 
i.e, of the entire interest in the land. In other words, s. 88(c) will apply only 
in those cases, in which the entire interest is represented before the Court and 
the receiver is able to assume management of the rights and interests of all 
persons in the land. Where the receiver assumes management of only the 


” 
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leasehold interest or of the remaining interest left with the landlord, this sec- 
tion will not apply. In any other view serious consequences will arise. For 
instahee, if we were to hold that this section applies if a receiver is appointed 
in-a suit between two landlords, to which the tenant is not a party, the position 
would be that the tenant, for no fault of his own, would lose all the benefits 


-conferred upon him by the Tenancy Act. His tenancy could then be terminated 


under the ordinary law'and he may even be evicted. from the land. Similarly, 
the landlords would be in a position to sell the land contrary to the provisions 
of ss,-63 and 64 of the Act. We do not think that this result could have been 
contemplated by thé Legislature. This could be avoided by interpreting the 
section in the manner I have indicated, that is to say, that this section will 
apply only to a suit to-which both the landlords and the tenants are parties and 
in which the receiver assumes management of the interests of both the landlords 
and the tenants in the land.’ It will, however, not apply when a receiver is 
appointed in a suit between two landlords, to which the tenant is not a party 
or in a suit between two tenants, to which the landlord is not a party. 

In the present case opponent No. 2 had filed the suit against petitioner No. 1. 
The landlord opponent No. 1 was not a party to the suit. The appointment of 
the receiver in the suit could not prejudicially affect the rights of opponent 
No. 1. Section 88(c) did not, therefore, apply in this case. Consequently, we 
are unable to accept the argument of Mr. Abhyankar that the application made 
by opponent No. 1 for possession of the lands was not maintainable. 

Under s. 14 the tenancy may be terminated, if the tenant has failed to culti- 
vate the land personally. Mr. Abhyankar has contended that in this case the 
tenants cannot be said to have failed to cultivate the lands personally, because 
a receiver had been appointed by the Court. The word ‘‘failed’’ would indi- 
eate that there-must be failure, i.e., omission on the part of the tenant to do 
something, which it-was possible for him to do, If a tenant is unable to culti- 
vate the land for reasons beyond his control, it would be difficult to hold that 
he has*failed in personally cultivating the land. It is true that after the Court 
had appointed the receiver, the petitioners and opponent No. 2 could not have 
cultivated the lands without the permission of the Court. As I- have stated 
above, the receiver used to hold auctions for the purpose of leasing the lands, 
Notices, about these auctions were given to petitioner No. 1 and opponent 
No. 2. At the time of the first auction both of them were present. There is 
nothing to show that either petitioner No. 1 or opponent No. 2 could not have 
offered bids at these auctions and could not have themselves taken the lands 
for cultivation from the receiver. The facts that notices of the auctions had been 
given,to them and that at least at the time of the first auction both of them 
‘were present would suggest that they could have offered bids at these auctions. 
They could, therefore, have taken the lands from the receiver and thereby con- 
tinued to cultivate the lands. As they did not do so, it cannot be said that they 
were unable to cultivate the lands, merely because the Court had made orders 
for the appointment of a receiver. Consequently, we cannot say that the view 
taken by the Mamlatdar and the Revenue Tribunal that the petitioners and 
opponent No. 2 had failed to cultivate the lands personally is incorrect. 

The application must, therefore, fail. The rule`is discharged. No order as 
to costs. . 


Rule discharged. 
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"` Before the Hon'ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Shah. 


VITHAL KRISHNA JOSHI v. SHRIPAD SADASHIV KHANDALEKAR.* 
Bombay Primary Education Act (Bom, LXI of 1947), Sec. 4 “Bombay Primary Education 
<.. Rules, Rules 6(4), (5); Schedule C, r. 10, Appendix II, Form IIl—Bombay District 
Municipal Act (Bom. III of 1901), Sees, 37, 46(a)— Municipality delegating its right 
to elect representative under s. 4 of Bom. Act LXI of 1947 to its presideit—Whether 
. such delegation permissible, 
' e The exercise of the right by a municipality governed by the Bombay District 
: Municipal Act, 1901, to elect a representative under s. 4 of the Bombay Primary 
5 Education Act, 1947, cannot be delegated under s. 37 or by, the rules made under 
` s. 46(a). of the Bombay District. Municipal Act, 1901, and, therefore, such a munici- 
pality cannot empower its president or any other authority to perform this function 
` on its behalf or to decide to whom its vote should be given. i 


THE tats appear in the judgment. 


' @. N. Vaidya, for the petitioner. 
` K. J. Abhyankar, for opponent No. 1. Sas f 
B. D. Nakashe and 8. T. Ghogale, for opponents Nos. 2 and 3. oO 


CHAINANI C.J. This election petition arises out of an election held to elect 
one of the members of the Ratnagiri District School Board. Section 4 of the 
Bombay Primary, Education Act, 1947, provides for the constitution of a school 
board. The proviso to cl. (a) of "sub-s. (5) of s. 4 states that not more than two 
members as may be determined by the State Government shall be elected in the 
manner prescribed by non-authorised municipalities on the District School 
Board. Sub-rule (4) of r. 6 of the Bombay Primary Education Rules states 
that the representatives of non-authorised municipalities under the proviso to 
s. 4(5) (a) -of the Act shall be elected by the non-authorised municipalities con- 
cerned. -Sub-rule (5) of this rule states that the election of the members of the 
school board shall be held in accordance with the procedure prescribed in 
Schedule C. Rule 10 of the rules contained in Schedule C states that the re- 
turning officer shall communicate valid nominations for seats of representatives 
of non-authorised municipalities to the presidents of such municipalities and 
ask them to record the votes of such municipalities in form II prescribed in 
Appendix II appended to the Schedule. The form given in Appendix IT to 
the Schedule requires the voting paper, in which a cross is to be made against 
the candidate for whom the vote is to be cast, to be signed by the president of 
the municipality. Under these rules, therefore, representatives of non-autho- 
rised municipalities have to be elected by the municipalities concerned. The 
votes of such municipalities have to be recorded by their presidents. The right 
to elect a representative is, therefore, conferred on the municipality and not on 
its president. The president has only to record the vote of the municipality 
and sign the voting paper. 

In this case there were three candidates, the petitioner and opponents Nos, 
1 and 2. As required by r. 10 of the rules contained in Schedule C to the 
Bombay Primary Education Rules, the names of these candidates were commu- 
nicated by the returning officer to the non-authorised municipalities, one of 
which was the Khed Municipality. Opponent No. 8 is the president of Khed 
Municipality and is the wife of opponent No. 2. The Khed Municipality passed 
a resolution authorising its president to vote for whichever candidate she 
wanted to support. Opponent No. 2 subsequently withdrew from the election. 
At the election opponent No. 1 received 4 votes, 2 of Malvan Municipality and 
2 of Khed Municipality. The petitioner also received 4 votes. Lots were then cast 
and opponent No. 1 was declared to be elected. The petitioner then filed an 
election petition in the District Court, Ratnagiri, in which he prayed for the 


* Decided, November 22, 1961, Special Civil Application No. 495 of 1961. 
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election of opponent No. 1`being set aside. The two principal contentions raised 
by him in his petition were (1) that opponents Nos. I and 2 had resorted to 
somescorrupt practices, and (2) that the -votes cast by the Khed Municipality 
in favour. of. opponent No. 1 were invalid, as the Khed Municipality could not 
delegate its right to elect a representative or to give votes on its behalf to its 
president., The Assistant. Judge, who heard: the election petition, found that 
the allegations in regard to corrupt practices were not proved... He also came 
to the conclusion ‘that the Khed Municipality could delegate to. its president 
‘tthe power to give-votes on its behalf’’. In his opinion,.the Municipality could 
authorise its president to vote for any of the candidates found suitable by her. 
The. learned Judge, therefore, dismissed the election: petition “filed” by the 
petitioner. - A E Bd E eg tod patra aly tak oy Pee 
. The. principal questién, which has been argued before us and’ which we have 
to decide, is whether a Municipality can authorise its president to give a ‘vote 
on its behalf to.such candidate as he deems proper. As pointed out above, the 
right to elect a member of the School Board is given to the Municipality and 
not to its President. The various provisions of the Bombay District Municipal 
Act,.1901, which applies to the Khed Municipality, show that a Municipality 
and its president are two distinct legal entities. This is clear from s. 37, which 
provides that any powers or duties or executive functions, which may be exer- 
eised or performed by or on behalf of the Municipality, may be delegated by 
the Municipality to its president, or other. persons mentioned in the section. 
Clause (a) of s..46 of the Act states that, every Municipality may make rules 
regulating the delegation of any of its powers or duties. Under these ‘provi- 
sions a Mynicipality may delegate its ‘‘powers or duties or executive functions.’’ 
Section 4 of the Primary Education Act and the rules to which I have referred, 
provide for the election of a representative of non-authorised municipalities. 
These provisions give.a right or a privilege to.the municipalities concernéd to elect 
a representative. The right given to a Municipality to elect a representative cannot 
he said to be a power. conferred on the Municipality. It cannot also be said to be 
its duty, nor can it be said to be an executive function of the Municipality. It 
is a right or a privilege conferred upon the Municipality. The exercise of this 
right cannot, therefore, be delegated under s. 37 or by rules made under cl. (a) of 
s. 46. There is no other provision in the Act which empowers the Municipality to 
delegate the exercise of this right. The right to elect is given to the munici- 
pality and not to its president. .In other words, the municipality itself must 
decide to whom it should give its vote. It cannot empower the president or 
any. other authority to perform this function on its behalf or to decide to whom 
its vote should be given. A reference: was made in arguments to r. 10 contained 
in Schedule C to the rules. This rule states that the returning officer shall ask 
the presidents of municipalities to record the votes of such municipalities in 
the prescribed form. It is worth noting that the vote, which the president is 
to record: under this rule, is the vote of the Municipality. It is, therefore, the 
Municipality, which must decide to whom its vote should be given. 

In our opinion, therefore, the Khed Municipality could not empower its 
president to decide to whom its vote should be given. The votes cast in favour 
of opponent No. 1 on behalf of the Khed Municipality were, therefore, invalid. 
The election of opponent No. 1 must consequently be set aside. 

We, therefore, set aside the election of opponent No. 1 and direct that a fresh 
election for electing a representative of the non-authorised Municipalities to 
the School Board should be held. ‘There will be no order as to costs througout. 


: Order accordingly. 


‘ 
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INCOME-TAX REFERENCE. 


Before Mr. Justice Y. S. Tambe and Mr. Jusijce V. S. Desai. 


S. D. SHARMA v. THE COMMISSIONER OF INCOME TAX, 
BOMBAY CITY II, BOMBAY.* 7 
Indian Income-tax Act (XI of 1922), Sec. 10(2)(xv)—Expenditure incurred n engage- 
ment of income-tax consultant in satisfying tax authorities with regard to statements 
and accounts of assessee—Whether such expenditure allowable under s. 10(2)(xv). 


-The- expenditure incurred for the preparation of statements and accounts for in- 
come-tax purposes and the expenditure incurred in the engagement of an income- 
tax consultant in satisfying the tax authorities with regard to the said statements 
and accounts is expenditure incurred for the purpose of ascertaining the tax liabi- 
lity and not for the purpose of carrying on the business or for earning profits, and 
therefore such expenditure is not allowable under s. 10(2)(xv) of the Indian In- 
come-tax Act, 1922, 

Haji Aziz and Abdul Shakoor Bros. v. Commr. of Inc-Tax, Smith’s Potato Estates 
Ltd. v. Bolland: Smith’s Potato Crips (1929) Ltd. v. Inland Revenue Commis- 
sioners’ and Commr., of Inc.-Tax v. Raipur Manufacturing Co., Ltd.’ referred to. 

Quaere: Whether if legal expenses upto the assessment stage are allowed in normal 
assessments under s. 23 of the Indian Income-tax Act, 1922, on the ground that 
they are incurred for the purposes of business, they would also be allowable on 
the same ground in every reopened assessment under s, 34 of the Act. i 


Tus facts appear in the judgment. 


M. B. Samarth, with S. J. Mhaispurkar, instructed by C. K. Jaisinghani, for 


the applicant. 
G. N. Joshi, instructed by P. G. Gokhale, for the respondent. 


Desat J. This is a Reference under s. 66(/) of the Indian Income-tax Act, 
1922, at the instance of the assessee and the question which it raises for our 
consideration is as follows: 

“Whether on the facts and in the circumstances of the case the assessee was en- 
titled to a deduction of a sum of Rs. 8,250/- paid as Income Tax Consultant fees under 
Section 10(2) (xv) of the Income-tax Act?” 

The assessee is an individual deriving his income from property, business and 
dividends on joint stock company shares. In the assessment of his income for 
the assessment year 1952-53 the assessee claimed a deduction of an amount of 
Rs. 8,250 which was paid by him as fees to the income-tax consultant during 
the relevant year of account as an expenditure allowable under s. 10(2) (sv) 
of the Act. It appears that the services of the income-tax consultant, to whom 
the said sum of Rs. 8,250 was paid as fees, were engaged by the assessee in the 
year 1950 in respect of the assessment years 1944-45 and 1945-46 for which the 
assessments had already been concluded as also in respect of the assessment 
years 1946-47, 1947-48 and 1948-49, assessment proceedings in respect of which 
were then pending before the Income-tax Officer for the preparation of accounts 
and statements in ordgr to settle the tax liability and to straighten out matters 
in respect of income concealed from the assessments, which had already con- 
cluded and which were about to be re-opened as well as from the returns 
originally submitted in respect of the pending assessments. The deduction claim- 
ed was disallowed by the Income-tax authorities on the ground that the services 
of the consultant were required by the assessee in connection with the offer of 
settlement made by him to the Department under what was known as the 
“Voluntary Disclosure Scheme’? which was not a general feature in complet- 
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ing income-tax assessments in the normal course, and the feds, therefore, could 
not be claimed as an allowable expenditure. It was pointed out before the 
Tribunal by the assessee that the fees were not paid in connection with the 
offer of settlement undér the Voluntary Disclosure Scheme but in connection 
with the application which the assessee had made to the Department very much 
before the scheme was announced whereby the assessee had come forward and 
expressed his willingness to come to a just and fair settlement of his income- 
tax liability on the income which he was prepared to admit as concealed from 
. the assessments already, made as also concealed from the returns submitted 
in respect of the assessments, which were then pending. It was thus clear 
that the consultant’s services were engaged because in certain years the asses- 
see had concealed the income in his income-tax returns and higher liability 
than already admitted by him had to be properly settled. The Tribunal was 
not in agreement with the view taken by the Income-tax authorities that be- 
cause the services of the consultant were engaged not in the ordinary course 
of settling income-tax matters but in the extraordinary circumstances of set- 
tlement of a higher liability on the admission of the concealed income, the fees 
that could have been otherwise allowable in the first type of cases could not 
be allowed in the second type of cases. In its view, therefore, the reason, on 
which the Income-tax authorities had refused deduction, was not a good and 
sound reason. It was, however, of the view that the question had to be de- 
cided not on the basis of the practice followed by the Department but by 
considering the legal position whether the inecome-tax consultant’s fees in res- 
pect of any assessment proceedings could be allowed under s. 10(2) (xsv) of the 
Act. Ageording to the Tribunal, they could not be claimed as a deduction 
under the said provision, because since the tax liability arose after the income 
had been earned, the income-tax consultant’s fees in respect of the assessment 
proceedings could not be treated as an expenditure laid out or expended 
wholly and exclusively for the purpose of the business. Inasmuch as it took 
the view that, the deduction was not capable of being claimed under s. 10(2) 
(av), it held that the circumstance that the Departmental practice was to 
allow such expenses would not entitle the assessee to claim it as of right. It, 
therefore, upheld the decision of the Income-tax authorities disallowing the 
deduction and dismissed the assessee’s appeal. On an application made by the 
assessee under s. 66(7) of the Act it drew up a statement and referred to this 
bah the question of law, which we have already set out, as arising out of its 
ecision. 

Any expense, in order to be deductible as an expenditure under s. 10(2) (zv) 
of the Income-tax Act, must be an expenditure, which is laid out or expended 
wholly and exclusively for the purposes of the assessee’s business, profession 
or vocation. The question to be considered, therefore, is whether the fees paid 
by the assessee to the income-tax consultant In the present case can be regarded 
as expenditure laid out or expended by him wholly and exclusively for the 
purposes of his business. Now, the expression ‘‘for the purpose of business” 
has been judicially interpreted in a large number of cases and the meaning 
that has been given to it is that it means for the purpose of carrying on busi- 
ness, that is, to enable a person to carry on and earn profits in that business. 
It is not enough that the disbursements are made in .thg course of or arise out 
of or are concerned with or made out of the profits of the business but they 
must also be for the purpose of earning the profits of the business. They cannot 
be deducted if they fall on the assessee in some character other than that of a 
trader. ( See Haji Aziz and Abdul Shakoor Bros. v. Commr. of Ino.-Taz.') More- 
over, the item of expenditure must also be such that it is wholly -and exclu- 
sively laid out for the purpose of the business and not only partially so. 

_ Mr. Samarth, learned counsel appearing for the assessee, has argued that the 
expenditure incurred by the assessee was for the purpose of arriving at the 
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true figure óf the profits of his business for assessments and is, therefore, an 
-expenditure incurred for the ascertainment of his profits in the business. He 
argued that since profits cannot be distributed or applied until ascertained, and 
could not: in‘the proper sense be said to be earned unéil they are ascertained, 
the expenditure incurred for the purpose of ascertaining the profits..is an 
expenditure incurred for earning the profits. According to Mr. Samarth, the 
expenditure incurred is also wholly and exclusively: laid out for thé purpose 
of the trade. In support of his submission he has invited our attention to 
the observations of Viscount Simon and Lord Oaksey in a decision of the House 
of Lords in- the case of Smith’s Potato Estates Lid. v, Bolland: Smith’s 
Potato Crips (1929) Lid. v. Inland Revenue Commissioners? and the obser- 
vations of this Court in Commr. of Inc.-Tax v. Raipur Mamefacturing Co., Ltd.8 
The House of Lords decision, to which our attention ehas been invited. by 
Mr. Samarth, is actually against him because it has been held in that case that 
the legal and accountancy expenses of prosecuting an appeal (in. that case a 
successful and profitable appeal) to the Board of Referees against a decision 
of the Inland Revenue Commissioners under s. 82 of the Finance Act, 1940, 
incurred by a taxpayer with a view to reducing the assessment made upon him 
as a trader for excess profits tax, are not admissible deductions either for 
income-tax or excess profits tax purposes, not being disbursements ‘‘ wholly 
and exclusively laid out or expended for the purposes of the trade”. The 
decision, however, was a majority decision: Lord Oaksey, one of the Law Lords, 
who heard the appeal dissented and Viscount Simon, though he agreed with 
the view: of the majority that the appeal should be dismissed, expressed that his 
own view was that the expenses should be permitted as an allowable deduction. 
Now, the view which Viscount Simon was inclined- to take was that it was 
essential for the proper carrying on of a trade that the trader should know 
what portion of his profits in a given year was left to him after the Revenue had 
taken its share by taxation. If, therefore, he considered that the Revenue had 
sought to take too large a share and to leave him with too little, the expenditure 
which the trader incurred in endeavouring to correct this mistake was a dis- 
bursement laid out for-the purposes of his trade. According to him, it was 
an expenditure incurred for the purpose of carrying on and earning profits in 
the trade, for a reduction in the amount of tax inereased the fund in the 
trader’s hands after tax was paid and so promoted the carrying on of the 
trade and the earning of trading profits. In the event of the assessee’s suc- 
cess before the Revenue Authority, the assessee’s tax liability was reduced, but 
that: was only an incidental consequence of the expenses incurred by . them. 
The purpose of the expenditure was only for the purpose of the trade and 
nothing else. 

The view of Lord Oaksey was that profits could not be properly applied or 
divided until they were ascertained, and every expense which was properly in- 
curred: for the ascertainment of profits was-an expense of earning the profits 
and not an application of them. According to him, it was the character of 
the expense which had to be considered, and if the expense was incurred with 
a view to increase profits and in that sense to earn profits, it was an expense 
which was laid out for the purposes of the trade. The view of the majority. 
however, was that the legal expenditure was not wholly and exclusively laid 
out for the purposes of the trade. In the view of Lord Porter, there was a 
distinction between- the. accounts made up on the purely trading basis and 
those, -which were prepared for and accepted by the Inland Revenue. The com- 
putation of accounts for tax purposes was not directly associated with the car- 
rying on of the business. It was an.obligation imposed upon the assessee for 
another and extraneous purpose, i.e., for the purpose of ascertaining the tax to 
be. paid out of profits. It was not at any rate directly undertaken for trade 
purposes but to satisfy the Revenue authorities. According to him such ex- 
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penditure was incurred directly for’ tax purposes-and for nothing else, though 
it may indirectly -affect both the amount available for distribution to the prop- 
rietors of the business and that proper to be put to reserve. He also pointed 
out that the ascertainrfent of the tax liability was not a purpose of trade. The 
tax paid’ by the trader-.assessee was as an individual like any other individual 
on the sum which he had earned as a trader. Lord Simonds in his speech ob- 
served {p. 13): - 4 

_ “neither the cost of ascertaining taxable profit nor the cost of disputing it with 
the Revenue authorities is money spent to enable the trader to earn profit in his trade.” 
The learned Law Lord also observed (p. 13): è 

l “...What profit ehe has earned, 'he has earned before ever the voice of the tax 
gatherer is heard. He would have earned no more and no less if there was no such thing 
as income-tax. His profit is no more affected by the exigibility of tax than is a man’s 
temperature altered by the purchase of a thermometer, even though he starts by haggling 
about the’ price. of it”, 
He agreed with the view of the learned Master of the Rolls that the obligation 
of a trader or assessee to pay the tax was his obligation as a subject and a 
taxpayer, and in ascertaining the amount of his liability he was putting him- 
self-in a position to discharge his duty to the Crown. As a trader his job was 
to make profits: as a taxpayer it was his duty like that of any other subject 
to pay taxes. It was as little a part of his trade to find out how much tax 
he must pay as-it was a part to pay it when he had found out. The view 
expressed by Lord Normand was on the same lines as Lord Porter and Lord 
Simonds. . , A. e : 

Mr. Samarth has pressed upon us that we should take the view, which has 
been taken by Viscount Simon and Lord Oaksey in the case, which we have 
referred to above.- In the first place, with very great respect, we find ourselves 
in agreement with the view taken by the majority in that case. The expenses 
incurred for the preparation of statements and accounts for tax purposes and 
the expenses incurred in the engagement of a consultant in satisfying the tax 
authorities with regard to the said statements and accounts are expenses in- 
curred for the purpose of ascertaining the tax liability and not for the purpose 
of carrying on the business or for earning profits. The payment of income- 
tax is not a purpose of the trade and expenses incurred in connection with 
the ascertainment of the liability so far as the payment of income-tax is con- 
cerned cannot, therefore, be an expenditure laid out for the purpose of the 
business. We are in agreement with: the view taken by the majority in the 
House of Lords case referred to above that although the tax liability may be 
reduced as a result of the expenses incurred and the trader may be left with 
a larger amount of profits, that is only a consequential result of the expenses 
incurred and the purpose of the expenditure is not to earn profits. 

As to the’ observations in. Commr. of Inc.-Tax, Bombay v. Raipur Ma- 
nufacturing Co., Lid., to which Mr. Samarth has invited our attention, they 
are as follows (p, 736) : = i 

__ “...The profit of a trade or business is the surplus by which the receipts from the 
trade..or business exceed the expenditure necessary: for the purpose of earning those 
receipts. That seems to me to be the meaning of the word profits’ in relation to any 
trade or business. Unless and until you have ascertained that there is such a balance, 
nothing exists to which the. name ‘profits’ can be.properly applied.” 

We are, with respect, in agreement with what has been expressed in the above 
observations.- The said observations, however, do not help Mr. Samarth in 
any way. So far-as the commercial profits of the business are concerned, the 
accountancy expenses may be regarded -as expenses incurred for the purpose 
of ascertaining the profits, but the expenses incurred in settling the profits for 
the purposesof income-tax before the Income-tax authorities could not be said 
to-be expenses incurred for the purpose of ascertaining such profits as are 
referred to.in the above observations. It is undisputed that the expenses in- 
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curred in the present case were wholly for the purpose of settling the tax 
liability. In our opinion, such expenses do not fall under s. 10(2)(xv) as 
expenditure laid out or expended wholly and exclusively for the purpose of 
business. 

Assuming, however, that not only the usual accountancy expenses for ascer- 
taining the commercial profits on a trade basis but also the expenses incurred 
by the trader in preparing the statements and accounts for income-t&x pur- 
poses and for the purpose of satisfying the tax authorities with regard to the 
correctness thereof could be regarded as expenses laid out for the purpose of 
the trade, even then on the facts and circumstances of the present case, the 
expenses claimed by -the assessee could not be allowed to him. What we have 
in the present case is that in respect of the assessment of the assessment years 
1944-45 and 1945-46 for which the assessments had been already concluded and 
in respect of the assessments for the assessment years 1946-47, 1947-48 and 
1948-49, which were then pending before the Income-tax Officer, the assessee 
had concealed his income. In the year 1950 he applied to the Income-tax 
authorities and made an offer that he was prepared to have a just and fair 
settlement of his income-tax liability on the income which he was prepared to 
admit as concealed from the assessments already made and also concealed from 
the returns submitted in respect of the assessments which were then pending 
before the Income-tax Officer. It was in connection with the settlement so 
proposed that the services of the consultant were engaged by him and the 
expenses incurred. These were, in our opinion, not expenses incurred by any 
stretch of imagination for the purpose of ascertaining his taxable profits so as 
to constitute them as expenses incurred for the purpose of earning the, profits. 
They were expenses incurred by him for the purpose of getting out of the 
difficulty which he had created by the concealment of the income and avoiding 
the penal consequences of his action. The expenses incurred under these cir- 
cumstances could not be said to have been incurred for the purpose of trade 
or business because neither concealment of the income nor an attempt to get 
out of the penal consequences of the concealment of the income could be said 
to have any connection with the carrying on of the trade or earning profits 
of the trade. It will also be seen that the liability, which was likely to fall on 
the assessec as a result of his having concealed his income, was not the liability, 
which fell on him as a trader. It was a liability falling on him in the capacity 
of an individual, who, by committing a fault, had exposed himself to the penal 
consequences thereof. As observed by the Supreme Court in Haji Aziz and 
Abdul Shakoor Bros. v. Commr. of Inc.-Tax: 

“,. If a sum is paid by an assessee conducting his business, because in conduct- 

ing it he has acted in a manner which has rendered him liable to penalty for an infrac- 
tion of the Iaw, it cannot be claimed as a deductible expense, as it cannot be called a 
commercial Joss incurred in carrying on his business.” 
In the same way, in our opinion, if an expense is incurred by the assessee in 
trying to avoid or in reducing the penalty to which he would be liable as a 
result of his having concealed his income or not having submitted properly 
the returns, which he was in law obliged to do, such an expenditure could not 
be called a commercial expenditure laid out for the purpose of his trade. There- 
fore, even if we were® inclined to accept the view, which was contended 
for by Mr. Samarth, that not only the accountancy expenses incurred for mak- 
ing up-the accounts on purely trading basis but also the expenses incurred for 
preparation of statements and accounts for tax purposes and for satisfying 
the tax authorities as to the correctness thereof, should be regarded as expenses 
ineurred for ascertaining the profits and, therefore, expended for the purposes 
of the business and hence allowable under s. 10(2) (av) of the Act, the expenses 
for which the assessee has claimed deduction in the present ease, are clearly 
not of that nature but of an entirely different nature. j 

Mr. Samarth has then contended that the proceedings contemplated by the 
application, which the assessee had made in 1950, were not in any way different 
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from the proceedings under s. 34 of the Indian Incometax Act and the ex- 
penses incurred in connection with a reopened assessment under s. 34 of the 
Indian Income-tax Act would be allowable if such expenses are allowed in 
respect of the origina? assessment under s. 23, as expenses incurred for the pur- 
poses of ascertaining the true profits and, theréfore, for earning the profits of 


the business. | 

It if not necessary to deal with this submission in any great detail because 
the present case is not one of reopening the assessment under s. 84 of the Act. 
It is a ease where the assessee, being afraid of his own act of concealment, has 
goné to the Income-tax authorities, made an admission of concealment of in- 
come on his part, and offered to arrive at a settlement in respect of his tax 
liability in the hope that he might get the maximum indulgence from the autho- 
rities-for the faults*committed by him. The present proceedings were started 
on the admission of concealment of income on the part of the assessee and re- 
lated to the settlement of a higher tax liability and were not proceedings ini- 
tiated in the manner and in the circumstances as mentioned in s. 34 of the Act. 
We do not, therefore, wish to go into the question as to whether if legal expenses 
upto the assessment stage are allowed in normal assessments under s. 23 of the 
Act on the ground that they are incurred for the purposes of business, they 
would also be allowable on the same ground in every reopened assessment under 
s. 84. It seems to us that what must determine, whether an expenditure is 
deductible under s. 10(2) (xv), is the nature of the expense and the purpose 
for which it is expended. In the case before us the expense was incurred by 
the assessee to straighten out the difficulties into which he had put himself not 
for the purposes of the trade and not for the carrying on of it but for an 
entirely different purpose, quite unconnected with his trade. That the fault, 
which he has committed, has connection with his trade is not sufficient to make 
the expenses incurred for getting out of it as expenses incurred for the purpose 
of his trade. 

‘Before the Tribunal, it was also contended that it was the practice of the 
Income Tax Department to allow income-tax consultant’s fees upto the assess- 
ment stage and since the fees paid in the present case were also upto the assess- 
ment stage, they should have been allowed following the said practice. This 
contention was not accepted by the Tribunal, and rightly in our opinion, on the 
ground that the departmental practice cannot be made the foundation of a 
elaim which was not legally admissible as a permissible deduction under 
s. 10(2) (av) of the Act. : 

In our opinion, therefore, the question referred to us must be answered in 
the negative. We answer accordingly. The assessee will pay the costs of the 
Department. er : 

Answer accordingly. 


APPELLATE CIVIL. 
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` THE MUNICIPAL COMMISSIONER FOR THE CITY OF BOMBAY 


v. 
MANEKLAL A. MEHTA?” 

Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 154—Premises situated away 
from main road but connected by private road belonging to landlord—Private road 
lighted by electric lights installed by landlord—Charges for electricity borne by 
landlord—Municipal Commissioner determining rateable value on basis of actual rent 
received by landlord—Whether landlord entitled to deduction of electricity charges 
paid by him in fixing rateable value of premises. 
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A landlord ‘ownéd some Chawls which were situated a little away from the main 
road and he had laid out a private road which connected the Chawls to the main 
‘road. This connecting road was of his ownership'and it lay along the Chawls and 
was lighted by the landlord by electric lights installed at a certain distance from one 
another. The cost of maintenance and electricity charges for these lights was borne 
by the landlord. For one of these Chawls the Municipal Commissioner determined 
the rateable value under s. 154 of the Bombay Municipal Corporation Act, $888, on 
the basis of the actual rent received from the Chawl by the landlord. The landlord 
contended that in fixing the rateable value, apart from the statutory deduction of 

’ ten per centum, he was entitled to the proportionate deduction of electricity charges 
borne by him:—~ 

Held, that’ the electric lights on the private road constituted 4 necessary amenity 
and was a part of the hereditament itself without which the premises could not have 
been ‘ordinarily let at the rents charged, 

that the annual letting value or the amount of annual rent was arrived at by 
‘taking into account and including in the rents charged: the electricity charges in 
question, and 

that, therefore, the landlord was not entitled to any other or further deduction 
“than the statutory deduction of ten per centum in fixing the rateable value. 

Bell Pty. Trust v. Hampstead Ass. Com. referred to. 


Tue facts are stated in the judgment. ' , 


Y. B. Rege, instructed by Crawford Bayley & Co., for the appellant. 

K. K. Singhwvi, for the respondent. 

Datar J. The respondent Maneklal A. Mehta is a landlord owning nine 
Chawls on the Bombay Agra Road at Ghatkopar, Greater Bombay. It seems 
that these Chawls are let out to several tenants and the landlord recovers rent 
from.them. These nine Chawls bear different municipal ward and street nym- 
bers and are assessable to ‘‘property taxes’’ under the PEONO of the Bombay 
Municipal Corporation Act, 1888. 

The taxes payable by the respondent in respect of his nine Chavwls for the 
period between April 1, 1955, and September 9, 1955, were assessed on the 
basis of the rateable values which had been determined by the Municipal Com- 
missioner in accordance with the provisions of s. 154 of the Bombay Municipal 
Corporation Act. 

Under s. 163, the respondent made a complaint against the amounts of rate- 
able value as severally fixed by the Commissioner on the nine Chawls. His 
complaint was, however, disallowed by the Commissioner on September 14, 1955. 

Thereafter, ‘under s. 217, the respondent preferred nine appeals before the 
Chief Judge of the Court of Small Causes at Bombay against the rateable 
values fixed by the Commissioner in respect of the nine Chawls. In these appeals 
the respondent stated that all his nine Chawls were situated in the interior, 2 
little away from the Bombay Agra Road and that he had laid out a private road 
which connected the Chawls to the main Bombay Agra Road. This connecting 
road was of his-ownership and it lay along the nine Chawls right from the junc- 
tion of the Bombay Agra Road to street No. 661. This road was lighted by the 
respondent by electric lights by installing 30 points at a distance of about 100 
feet from one another, along the road. The costs of the maintenance of these 
thirty lights were borne by the respondent himself. The bills of electricity charges 
for the thirty lights fixed on this private road for the year ending on August 31, 
1955, came to Rs. 1,702-1-6, which was more or less the annual average amount 
of ‘such chargés. The respondent contended that in fixing. the rateable value of 
the Chawls under s. 154(J ) of the Bombay Municipal Corporation Act, the Com- 
missioner, besides giving the statutory deduction of ten pet centpm of the 
annual rents, ought to have also deducted therefrom the actual annual electri- 
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city charges borne by: him for lighting the said private road and made a further 
allowance for the cost incurred by him in installing the thirty electric poles. 
However, at the time,of the hearing of the appeals, it appears that the conten- 
tion that the Commissioner ought to have made an allowance for the cost in- 
curred in installing the thirty poles,was not pressed. The only -point argued 
was: whether -in fixing the rateable value under s. 154(J) of the Bombay Muni- 
cipál: Corporation Act, apart from the statutory deduction of ten per centum, 
the respondent was entitled to the deduction of electricity charges borne by 
him in-respect of the thirty lamp posts installed along the private road for 
the benefit of the occupants of the nine Chawls. . 

The learned Chief Judge was of the view that the thirty lamp posts were 
‘extraneous to the nine chawls’’ and that the electric charges incurred by the 
respondent were ‘‘for something other than the occupation of the premises’’, 
He, however, found that apart trom the nine Chawls some other buildings of 
the respondent were also receiving the benefit of the thirty electric lights and 
that accordingly the full amount of the electric charges could not be deducted 
as claimed by the-respondent. He, therefore, directed that in fixing the rate- 
' able value under s. 154 of-the Act only four-fifth of Rs. 1,702 should be pro- 
portionately deducted on account of electric charges from the annual rents of 
the nine chawls. Rateable values were accordingly worked out in all the nine 
appeals. 

The present appeal is preferred to this Court by the Municipal Commissioner 
under-s: 218D of the Bombay Municipal Corporation Act only against the 
decision in Municipal Appeal No. M/161/D of 1955, which had been filed by 
the respondent with respect to the rateable value of one of his chawls, i.e., the 
building bearing ward No. 7068 and street No. 659. The Municipal Commis- 
sioner had fixed the rateable value of this building at Rs. 1,915. The learned 
Chief Judge in conformity with his findings has now reduced the same to 
Rs. 1,745. . It is only this rateable value that is challenged in the present appeal. 
The Municipal Commissioner has not preferred appeals against the rateable 
values as fixed by the learned Chief Judge in the other eight appeals, which 
had been filed before him. 

In allowing deduction on account of electric consumption charges borne by 
the respondent, the learned Chief Judge relied upon certain previous decisions 
of his own Court. In Municipal Appeal No. M/31 of 1940 (Messrs. Muljee 
Sicka and Co., a firm v. The Municipal Commissioner for the City of Bombay) 
the petitioners claimed deductions in respect of the value of lifts and pumps, 
costs of their maintenance, repair, supervision services, liftman’s wages and 
costs of electric energy consumed, from the value; the Municipal Commissioner 
refused to give those deductions. The Chief Judge of the Small Cause Court 
held that lifts and water pumps were amenities attached to the building for the 
convenience of the occupants, that the repair charges of the lift were necessarily 
covered. by and ineluded in the statutory deduction of 10 per cent. provided in 
s. 154(/) and the same could not be'allowed as deduction in fixing rateable 
value, but that. costs in respect of managing and supervising the services pro- 
vided by the lift and pump were in the nature of recurring expenses extraneous 
to the premises themselves and a further 25 per cent. on these costs for making 
it worth while for the landlord to continue and maintain the necessary services 
should be allowed as deductions. - g i 

In Municipal.Appeal No. M/22 of 1941 (N. R. Wadia v. Municipal Commis- 
sioner for the City of Bombay). the landlord used to recover from the tenants 
Rs: 20' each, for the experises of the lift which he had installed in his building. 
The expenses included wages of liftman, upkeep charges, electrie consumption 
charges and general repair charges. The Municipal Commissioner added these 
expenses teceived by the landlord from his-tenants to the rents realised and 
fixed the, rateable value accordingly. The same learned Chief Judge held 
that the upkeep charges of the lift, the electric consumption and wages of 
liftman were nothing but the costs of extra services rendered by the landlord 
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to the tenants and hence could not be included in or added to the rents actually 
received. 3 

In Municipal Appeal No. M/46 of 1936 (Messrs. Mulji Sicka v. The 
Municipal Commissioner for the City of Bombay) the landlords claimed 
that the lift and the water pump which he had installed in his building were 
machinery and therefore their value should not be included in the rateable 
value of the building in view of sub-s. (2) of s. 154. The learned Chief Judge 
of the Small Cause Court held that the electric lights, fans, bath tubs, wash. 
basins and W.C.s being all placed inside the tenement were part and parcel 
and were necessary for the user of the premises and were not machinery ; whereas 
the electric dynamo and the water pump being outside the,tenement of any 
particular tenant were machinery within the meaning of s. 154(2) and their 
present value had to be excluded from the rateable value of the building. 

In Municipal Appeal No. M/59 of 1945 (Ahmed Usuf Botawala v. The 
Municipal Commissioner for the City of Bombay) it was common ground 
that the rent realised by the landlord from his tenants was Rs. 1,693 per 
mensem. -The landlord had provided for lights for the common use of the 
tenants on the stair cases and the W.Cs. and bath-room. He claimed that 
such provision of lights was a service rendered by him to the tenants for which 
an’ allowance should be made in calculating the gross letting value of the 
premises. The learned Chief Judge was of the view that such service was not 
covered by the ten per cent. deduction permissible to the owner of the premises 
under s. 154(7) and that the money value of such service (which was found to 
be’ Rs. 11 per month) must be deducted from the rents (Rs. 1,693) realised 
from the building in arriving at the gross letting value of the premises, 

In Municipal Appeal No. M/76 of 1926 (Mangalbhai Hirachand v. The 
Municipal Commissioner for the City of Bombay) it was held by the learned 
Chief Judge that the electric charges were for something other than the occupa- 
tion of the hereditament by the tenant and must, therefore, be deducted in the 
calculation of the rateable value of the premises. i 

The learned Chief Judge in the present case was of the view thatthe thirty 
lamp posts were extraneous to the nine Chawls and the electrie charges in- 
curred by the landlord in that behalf were for something other than the occupa- 
tion of premises and relying upon the aforesaid decisions held that a further 
deduction on account of the said charges from the annual rents should be 
' allowed to the landlord in fixing the rateable value. : 
~- Itis not possible to accept this view on the facts proved in the present case. 
In the first place, it is necessary to know what exactly was the dispute raised 
by the landlord before the learned Chief Judge in regard to the rateable value. 
Tn his evidence this is what the landlord has said: 

“From the rateable value fixed by the Municipality in respect of nine Chawls we 
claim proportionate reduction in the amounts which were actually paid for electric con- 
sumption in respect of the lamp posts. This is the only dispute”. 

This only means, as noted by the learned Judge, that apart from- the statutory 
deduction of ten per cent., the landlord claims a further deduction on this 
account from the total annual rents received by him from his nine Chawls. 
Section 154 (7) provides for the determination of the rateable value; it says 
that, the rateable value shall be arrived at in the following manner:— f 

“In order to fix the rateable value of any building or land assessable to.a property 
tax, there shall be deducted from the amount of the annual rent for which such land or 
building might reasonably be expected to let from year to year a sum equal to ten per 
centum of the said annual rent and the said deduction shall be in lieu of all allowances 
for repairs or on any other account whatever.” 

Thus, as observed by Mr. Justice Bavdekar in Gulam Ahmed Regay v. Bombay 
Municipality’, the rateable value is nine-tenths of the amount of annual rent 
for which such land or building might reasonably be expected to let from year 
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to year. The section assumes that the property to be valued is to be let out 
and the tenant is, therefore, described as a hypothetical tenant. The rent 
which. such a hypothetical tenant is reasonably expected to pay may or may 
not. be the same that is actually received by a landlord. In the instant case, 
however, it appears that.there was no dispute between the parties that the 
actual vent received by the landlord represented the rent that the hypothetical 
tenant was reasonably expected to pay: in the circumstances mentioned in the 
section. It appears that the amount of rent actually received by the landlord 
in respect of his Chawls was taken by the Municipal Commissioner as the ima- 
ginary or assumed. rent (or the anual letting value) for the purpose of s.«154(J). 
The manner in which this letting value was arrived at or its quantum were 
not disputed in the memorandum of appeal filed before the learned Chief 
Judge. The learned Chief Judge also formulated the question raised by the 
landlord as follows :— AL, 

“On these facts it is submitted that apart from the statutory deduction of 10 per 
cent, the electric consumption charges of these 30 lamp posts should also be proportion- 
ately deducted from the rents received by. the petitioner (landlord) from the said nine 
chawls in fixing the rateable value thereof.” . > 
Thus, on the basis of actual rent received from the Chawl—Ward No. 7068 
and Street No. 659, with which the present appeal is concerned, its annual 
letting «value was fixed by the Municipal Commissioner at Rs. 2,122-8-0. 

_It is, however, by no means clear from the present record how and on what 
basis the landlord had fixed the rents in respect of his nine Chawls and whether, 
in fixing the rents, he had included and taken into account the expenses which 
he was*bearing for the electric lamp poles installed on his private road. There 
is no reason to suppose that such expenses were not included and taken into 
account in fixing the rent for. the nine Chawls. It seems to me that such 
expenses must have been: reflected in the rents charged from the tenants, It 
must be noted that the electric lamp posts had been installed on a private road 
which had been purposely laid out for connecting the Chawls to the main road. 
It was an approach road for the use and convenience of the occupants of the 
Chawls. The thirty lamps on this road were meant for the general and common 
use of all the tenants. They constituted a necessary amenity without which the 
premises would not have been ordinarily let at the present rent. These lamp 
posts must be deemed to be part of the hereditaments demised to the tenants. 
In my view, the annual letting value for the purpose of s. 154(/) must be 
ascertained by estimating the rent which would be given for the built-up tene- 
ments and also for the thirty electric lamp posts provided by the landlord at 
his own expense, on the assumption that the hypothetical tenant pays him a 
rent for all that he has provided. Indeed, the hypothetical tenant would be 
paying his rent for the combination of building and all other necessary ame- 
nities provided by the landlord. The tenants must be assumed to have taken 
into account his liability and to have agreed to pay a higher rent when the 
landlord had provided amenities for his convenience and for the proper enjoy- 
ment of his hereditament. It is on such principles that the actual rents payable 
by the several tenants must have been fixed by the landlord; and, as stated 
above, it is these rents actually recovered: by the landlord that formed the 
basis for the determination of the annual letting value for the purpose of 
s. 154(/). The annual letting value or the amount of annual rent was thus 
arrived at by rightly taking into account and including in it the electric 
charges in question. This, of course, resulted in the amount to such 
annual rent being a little higher than it would have been otherwise, if there 
had been no inclusion of such electric charges; but this also gave a proportio- 
nately higher amount for the statutory deduction. If the annual amount of 
rent was pfoperly arrived at for the purpose of s. 154(7), then I do not think 
that the landlord is entitled to any other or further deduction than the statutory 
deduction of 10 per cent. in fixing the rateable value. It should be noted that 
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the statute provides for the 10 per cent. deduction in lien of all allowances for 
repairs or on any ather account whatever. ‘ 

I do not agree with the opinion of the learned Chief Judge that the electric ` 
charges were incurred by the landlord for some thing other than the occupation 
of the premises and that the extra amenity provided by him in fixing thirty lamp 
posts was totally unconnected with the occupation of the premises. Ass I have 
already stated, this was an amenity which formed part of the hereditaments 
themselves. : 

Assuming, however, that the electric charges could not be taken into account 
in ascertaining the rent for the reason stated by the learned Chief Judge, it 
' only means that the annual letting value as determined by the Municipal Com- 
missioner did not and could not include these charges. Even then, the figure 
of Rs. 2,122-8-0 shown as the annual letting value in the present case must be . 
taken to be the annual amount of rent for the purpose of s. 154(/) and apart 
from the deduction of 10 per centum of such rent no other deduction can be ` 
legally claimed under the said section, whatever the expenses the landlord 
might have incurred for ‘‘something other than the occupation of the premises’’. 
Such expenses are either irrelevant for the purpose of determining the rateable 
value under s. 154(/) or must be deemed to have been included in the statutory 
deduction of 10 per cent. 

. Mr. Singhvi referred me to a passage on page 384 of Halsbury, Vol. 27 
(Second edn., Lord Hailsham) where it is stated 

“but in estimating the rent no account is to be taken of the value to the tenant of 
any services which the landlord renders or procures to be rendered to the tenant (either 
alone or in common with other tenants of that landlord) other than the provision of, or 
repairs to or maintenance of, the hereditament”. i 
The amenity of lighting the private road in the present case is not in the 
nature of services contemplated in the above statement of law. I have already 
held that this amenity is a part of the hereditament itself and is necésgary 
to maintain the hereditament in a state to command the rent it fetchés at 
present. 

My attention was called to an English decision reported in Bell Pty. Trust 
v. Hampstead Ass. Com.?. In that case the tenant paid a gross sum 
which included the rent for the occupation of the flat and the payment 
for enjoying the services and amenities provided. The question for conside- 
ration before the Court was what portion of the gross sums payable by the 
tenants was actually for rents and what portion was a remuneration for services 
or consideration for services and amenities, provided for the tenants by the 
landlord. It was held that the cost of providing the services and amenities 
and a sum representing the profits thereon would properly be deducible from 
the gross rents for the purpose of determining the gross rateable value. In this 
case, the amenities, such as they were, were not considered to be parts of the 
hereditaments. On the other hand, they were regarded as in no way forming 
part of the rateable premises. Besides, the question whether the landlord was 
entitled to additional deductions apart from the statutory deduction did not 
arise in that case. 

For the reasons which I have stated above, I allow this appeal, set aside the 
decision of the learned Chief Judge of the Small Cause Court recorded in Mu- 
nicipal Appeal No. M/161D of 1955 and dismiss the said appeal with -costs 
throughont. z : 


- Appeal allowed. 
2 [1940] 3 All E. R. 640. a 
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ORIGINAL CIVIL. 


i ok j . Before Mr. Sr stios K. K. Desai. 


` MESSRS. SE SE OTL: 3. MESSRS. GORAKHRAM GOKALCHAND. ba 

Arbitration (Protocol and Convention) Act (VI of 1937), Sec. 7—Word final” in s. 7(1) (da) 
whether ‘refers to award which, is made rule of Court—-Contract—When prevalent 
custom and ‘usage in market may be ‘deemed to be incorporated into contracts made 
by” traders in that market—Whether applicability of Indian law. to contract made by 
Indian citizen in India can be avoided by means of agreement between parties. 


_ An award wouk be final within the meaning of s. 7(1) (d) of the Arbitration (Pro- 
i tocol ‘and Convention) Act, 1937, even if it is not made a rule of Court. 
: East India Trading Co. v. Badat & Co. referred to. 

i Under s. 7 of the Arbitration (Protocol and Convention) Act, 1937, the plaintiffs 
have to prove what is referred to in detail in sub-ss: (a), (b), (c), (d) and (e) of 
s. 7(1) of the Act. The defendants have, therefore, the right to contest the con- 
tentions made in that connection by the plaintiffs. The issues which arise on these 
matters would have to be tried and disposed of by Courts in India. 

A prevalent custom and usage in a particular market may be deemed to be in- 
~ eorporated into, contracts made by the traders in that market. Such customs and 
usages to be of binding force must not be inconsistent with the terms of a written 
contract and/or written rules binding between the parties. A custom and usage to 
be incorporated into a contract between the parties must be reasonable. 
London Export Corpn., Ltd. v. Jubilee Coffee Roasting Co., Ltd.’ referred to. 
Arf Indian citizen making a contract whilst in India will not be able and cannot 
be permitted by means of a contract to avoid the applicability of the Indian law to 
the contract made by him in India and/or to be performed in part or whole in India. 
a a du’t 


THE facts appear in the judgment. 


P.E. Trani, for the plaintiffs. 
F., 8. Nariman, with AI. P. Laud, for the defendants. 


Desar J. This is an arbitration suit, filed. in accordance with the provisions 
of the Arbitration (Protocol and Convention) Act, 1937, for filing of an award 
dated May 22, 1952, made by the Board of Appeal of the London Oil and Tallow 
Trades ‘Association directing the respondents-defendants to pay £5,600 to the 
petitioners-plaintiffs and for-a ‘decree in terms of that award and interest and 
costs. 

Apart from-the further facts to which I will have to refer whilst dealing with 
ne contentions made by the parties the only facts which need be noticed are as 

ollows :— 

By a contract made in duplicate dnd dated October 21, 1950, the defendants 
agreed to sell and the plaintiffs agreed to purchase from the defendants 100 tons 
of Indian Crude ground-nut oil on the terms and conditions contained in the 
contract. One of the terms in the contract was that ‘‘all other terms and con- 
ditions‘as per L:0.T.T.A. contract’. The letters ‘‘L.O.T.T.A.’’ admittedly 
refer to the London Oil and Tallow Trades Association mentioned above. 

The defendants having failed to effect delivery the plaintiffs appointed their 
arbitrator in accordance with the provisions for arbitration in the association 
contract and the defendants ‘also appointed their arbitrator. As the defendants’ 
-arbitrator was unwilling to act, the association in accordance with its arbitra- 
tion rules appointed one P. W. ' Jupe as the arbitrator of the defendants. The 
arbitrators having failed to agree appointed one J. S. Triggs as umpire. The 
umpire made his award dated March 25, 1952, awarding £2,600 to the plain- 
tiffs. The defendants appealed against the award to the Board of Appeal of the 

"Decided, August 830] September 1, 1960. 1 (1958) 61 Bom. L. R. 333. 
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Association. The Board of Appeal by their above award dated May 22, 1953, 
awarded to the plaintiffs the sum of £5,600 as damages for breach of contract. 

The plaintiffs’ case is that the award i is enforceable as mentioned in s, 7 (4) of 
the Act. The defendants’ case is that the award is not enforceable and in that 
connection the defendants have raised several contentions which may þe sum- 
marised as follows: 

(1) The contract between the parties was a forward contract prohibited 
under the provisions of the Vegetable Oils and Oil-cakes (Forward Contracts 
Prohibition) Order, 1944, hereinafter referred to as the Order of 1944 (as con- 
tinued up to the date of the contract) and accordingly illegal and invalid. The 
result according to the defendants is that the arbitration agreement as arising 
by reason of the provisions of the contract is itself invalid and accordingly the 
award is not enforceable. 

(2) That the arbitration suit is barred by the law of limitation. 

(3) That the defendants had not received due and. proper notice of the 
arbitration proceedings and had no opportunity to present their case. 

(4) In so far as the Board of Appeal increased the amount of damages from 
the sum of £2,600 as awarded by umpire J. S. Triggs to £5,600 the same 
was contrary to law governing the arbitration procedure and accordingly the 
award is entirely invalid. 

(5) The award is not final according to the law of England and is, therefore, 
also not enforceable in India. 

It is necessary to mention that these proceedings being by way of a petition, 
affidavits in support of the case of the plaintiffs and affidavits showing cause 
have been filed from time to time and the pleadings in this case are, diffused 
and not concise. Even so, it appears to me that the above are the only conten- 
tions which are raised on behalf of the defendants in this case. 

It is convenient first to dispose of the contention that the contract between 
the parties was a forward contract prohibited by the provisions of the Vegetable 
Oils and Oil-cakes (Forward Contracts Prohibition) Order, 1944, anā the 
arbitration agreement as arising under that contract was always invalid and 
not enforceable. 

The contract in suit is on record as exh. Q and the relevant terms in the con- 
tract run as follows :— 


“Sellers:— Messrs. Gorakhram Gokalchand; Bombay. 
Buyers:— Messrs. Se. Se. Ol. Via Mazzini, 15, Milan. 
Description:— Indian Crude Groundnut Oil, basis 3% FFA 


(maximum 5% FFA with proportionate 
allowance) in drums. 


Price:— Stg. 144/- per ton of 2240 Lbs. e. and f. Genoa 
Shipment: During December 1950 from any Indian Port. 
Payment:— By opening irrevocable confirmed letter of 
credit in favour of sellers for the full invoice 
value. 
e 
Terms:— All other terms and conditions as per London 


L.O.T.T.A. contract.” 


For developing the above contention on behalf of the defendants reliance is 
placed on the provisions of the above Order of 1944 as also notification dated 
January 8, 1944, issued in exercise of the powers reserved under el. 5 of the 
Order. The relevant provisions of the order run as follows :-— 

“In this order:-— 

Bare ies 
(i) “contract” means a contract made, or to be performed in whole or in part, in 
British India relating to the sale or purchase of any article to which this Order applies; 
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(Gü) “forward contract” means a contract for the delivery at some future date of 
any article to which this Order applies; ` a 

3° No person shall, after the' specified date for any article to ‘which this Order applies, 
enter into any forward contractin that article. 7 

.5. The Central Government may, by Notification...exclude any ‘contract or class of 
contracts {om the provisions of this Order.” 

Admittedly ‘the Order of 1944 was by various legislative enactments conti- 
nued in existence till the date of the contract in suit and even thereafter. 

The relevant part of the notification dated January 8, 1944, provides that 

“forward contracts for specific qualities or types of any article” to which the said 
Order applies, and fo» specific delivery ‘at a specified price, delivery orders, railway 
receipts or bills of lading against which contracts are not transferable to third parties.” 

It has not been contended on behalf of the plaintiffs that the contract in suit 
is not a forward contract or the contract to which the provisions of the Order 
do not apply. It is, however, contended on behalf of the plaintiffs that the 
eontract in suit is covered by exemption notification dated January 8, 1944. In 
dealing with that contention made on behalf of the plaintiffs Mr. Nariman for 
the defendants has rightly pointed out that it is now well established by reason 
of several decisions of this Court that for the provisions of the notification 
being found to be applicable to any contract ‘‘the contract on the face of it 
must contain a provision that the contract is not transferable to third parties”? 

-The legislature wanted to prevent contracts from being transferred 
to third parties and unless there was a specifie provision in the contract 
itself, prohibiting the transfer, there would be nothing to prevent in law a pur- 
chaser from transferring the contract which he had entered into.’’ ‘‘.. 
Therefore,... There must be on the facé of it a provision that it was not 
transferable to third parties’’. 

What I have mentioned above is the substance of the judgment in the case 
of Messrs. Gorakhram Gokalchand a firm v. P. A. Narasimhalu Reddy.’ The 
test, t erefore, for ascertaining whether the contract in suit is exempted from 
prohibition of cl. 3 of the Order is to find whether there is ex facie and/or 
direct provision in the contract in suit providing that the contract is not trans- 
ferable to third parties. 

It is clear that the words to the above effect, are not contained in the contract. 
Mr. Irani has, therefore, relied upon the provisions in the contract against the 
term as to payment viz. the necessity of opening of irrevocable confirmed letter 
of credit in favour of sellers for the full invoice value of the goods of contract : 
as also the clear provision in the contract that the purchasers are the plaintiffs 
and the defendants are the sellers. He has contended that the bill of lading 
which must be delivered by the sellers under this contract for negotiation of 
the letter of eredit in respect of price woulé be deliverable to the bankers of 
the purchasers-plaintiffs. According to him the bill of lading must be in favour 
of the sellers. The result according to him is that the property in the goods 
would pass to the purchasers by the delivery of the bill of lading to the bankers 
of the purchasers and thereupon the contract would be completely performed. 
He contends that the delivery of the bill of lading is not prevented by the 
provisions of the notification. He contends that this being obviously a c.i.f. 
eontract the sale would be completed by delivery of docufnents and accordingly 
the result is that there is provision in this contract that the bill of lading shall 
not be transferable. The decision in the case of Messrs. Lalji Umershi & Co. 
v. The Bombay Oilseeds Exchange Ltd. is cited by Mr. Irani in support of his 
above contentions. In-that suit the plaintiffs were the members of the Bombay 
Oil Seeds Exchange Ltd. The contracts were made in accordance with and 
subject to the Rules and Regulations of that Exchange. The plaintiffs’ case 
was that havipg regard to rule 100 and other rules of that Association which 

1 (1958) O.C.J.. Appeal No. 134 of 1954, 2 (1959) O.C.J. Suit No. 601 of 1952 
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came to be incorporated in the contracts in that suit it was clear that the con- 
tracts ex facie provided that the delivery orders and/or bills of lading to be 
tendered under those contracts were not to be transfergble. The learned Judge 
repeated in that case the proposition of law resulting from the authorities that 
‘in order to come within the exemption provided for in the notification dated 
May 31, 1948, the contract must ex facie show that.a delivery order;or a rail- 
way receipt against it is not transferable to a third party.’’ He then referred 
to certain bye-laws of the Exchange the effect whereof was that ‘‘the seller q 
shall deliver to the buyer and the buyer shall take delivery from the seller.’’ 
Ther was thus clear provision for delivery being effected only to the seller. 
In considering the true effect of the contracts in that suit the learned, Judge 
inter alia observed as follows :— ‘ 

“In any of the three events contemplated by these bye-laws, namely, (1) delivery 
of the goods at the buyer’s godown, (2) delivery of goods by tendering delivery order or 
(3) delivery of goods by tendering the railway receipts or a bill of lading duly. endorsed / 
in favour of the buyer, property in the goods passes to the buyer on his paying 90 per 
cent. of the price against any of these documents tendered to him. The result to my 
mind is clear that on the happening of anyone of these events the contract would be 
fully performed. When therefore, a seller under these bye-laws tenders either a deli- 
very order or a Railway Receipt, he delivers or is deemed to have delivered the goods 
under his contract and when the. buyer pays 90 per cent. of the price against ¿such docu- 
ment, not only the property in the goods passes to the buyer but nothing then remains 
to be done so far as the contract is concerned. The tendering of a Railway Receipt or 
a delivery order is, therefore, not simply a mere mode of delivery as would. be the case 
in other contracts and where there would be a likelihood of the purchaser transferring 
his contract to a third party, as happened in the three unreported judgments relied upon 
‘by Mr. Laud, either by assigning the Railway Receipt or the delivery order to such 
third party in which case unless there is something ex facie on the contract to show that 
it is not transferable, the contract would fall under the prohibition. In my view, what 
the bye-laws in this case do is to treat the tendering of a Railway Receipt or a delivery 
order as the case may be as delivery of the goods themselves, a method of delivery 
agreed to by the parties as contemplated by- section 33 of the Sale of Goods Act. I am 
fortified in this construction on the contracts by the very bye-law 65 relied upon by 
Mr. Laud. That bye-law must be read in.conjunction with or in the light of bye-law 
100 which expressly provides that it is to the buyer that the seller has to give delivery 
of the goods. That seems to be, the normal method of delivery provided for by the 
bye-laws... A . . 

The effect of these bye-laws, therefore, is that as soon as a Railway Receipt or a 
delivery order is delivered to the buyer and the buyer pays 90 per cent. of the price 
against such document, delivery of the goods is complete, the goods are deemed to have 
been accepted by the buyer and no more remains to be done under the contract except 
the settlement of any dispute regarding refraction, weight, or quality ete. for which 10% 
of the price is allowed to be retained with the buyer. The contract then is fully worked 
out. If after a buyer accepts a Railway Receipt or a delivery order and after he pays 
the ‘price of the goods against such documents, he were to transfer that Railway Receipt, 
the contract as between him and his seller is not transferred as that contract is already 
performed and fully worked out...In my view the bye-laws which are part of the con- 
tracts and the terms of ¢he contracts show that the contracts are not transferable and 
therefore thé contention raised on behalf of the plaintiffs.that these contracts are invalid 
fails.” 

Tt appears to me that the findings and observations as above are applicable 
only to the facts of the case decided by the learned Judge. Under the contract 
in suit the delivery of documents is symbolic delivery of the goods, with the 
outstanding right in the buyer to reject the goods in the event of the goods 
being not of the contract quality. The rights and obligations of the parties 
are not worked out completely by mere delivery of the documents to the bank- 
ers of, the purchasers. Again after the contract was made it was open to the 
purchasers to transfer all the rights under the contract in favour of any third 


1960.] SE SE OIL V, GORAKHRAM (0.0. J.)—Desai J. ` u7 


“party ito was willing to open the requisite letter of credit’ as mentioned in 

the contract in favour of the defendants themselves. It is further clear that 
after, tender of the documents, to- the bankers of the purchasers, which 
must in this case inclade the bill of lading, there is nothing agreed be- 
tween the parties to prevent the same from being transferable pending the 
eomplete working out of rights and obligations of the parties in the matter of 
sale of the goods in the suit. It would be permissible for the buyers to sell off 
their contractual rights to third parties from the date of the contract upto and 
until physical delivery of the contract goods. It is the ordinary right of the 
buyers and their agents as holders to endorse and transfer a bill of lading in 
respect of the goods of the contract to any third party for whatever reasons 
that may come into*existence. It ‘is further important to notice that in cases 
where payment of priee is effected by negotiation of a letter of credit, through 
bankers, against delivery of documents the bill of lading tendered would very 
often be only in favour of the ‘‘consignor or order.’ The consignor would duly 
endorse the bill of lading in blank against the negotiation of the letter of credit 
and thereafter each person coming in possession of such bill of lading would 
not be prevented from endorsing the same further to any third parties. The 
bankers in exercise of their lien may endorse it in such a way as to enforce 
their lien. The purchasers (plaintiffs) may also towards the completion of their 
obligations to their purchaser of (all the outstanding rights under the con- 
tract) entlorse the bill of lading in favour of such third purchaser. All bills 
of lading (as issued by sellers) as is well known are transferable in law. I 
have, therefore, not’ been able to appreciate arguments advanced on behalf, of 
the plaintiffs by Mr. Irani that the above provisions in the contract provided 
ex facie the contract that the bill of lading against the contract in suit is agreed 
to be not transferable to third parties. 

It is clear that the’ defendants were throughout in Bombay. That the ship- 
ment of goods was:to be made from Bombay. That the letter of credit in 
favour of the defendants was to be opened in Bombay. That the relevant docu- 
‘ments for négotiation of ‘the letter of credit were to be delivered to the plain- 
tiffs’ bankers in Bombay. The contract in suit accordingly was a forward 
contract or'a ‘contract for delivery at future date to be performed in any 
event in part in India. The contract ex facie did not provide that the bill of 
lading against the contract was not to be transferable to third parties. The 

contract ‘accordingly was and is not’covered by the’ exemption notification dated 
‘January 8; 1944. In the result the contract was and is one prohibited under 
the ‘provisions of the Vegetable Oils ‘end Oil-cakes (Forward Contracts Prohi- 
bition) Order, 1944. 

` The above Order was made under he přovisions of sub-r. (2) of Rule 81 of 
the Defence of India Rules and has been continued under the Provisions 
of the Essential Supplies (Temporary Powérs) Ordinance and Act and eon- 
tinued ‘from ‘time to time. Making of the contract in contravention of the 
Order was an offence at all material times. The contract accordingly as made 
in this suit ‘by the parties was'not only unlawful but illegal and in the result 
the contract was invalid and not enforceable. ° 

If the above finding is corréct the question is as to whether the arbitration 
agreement which came into existence between the parties, by reason of the terms 
of London Oil .and Tallow Trades Association eontract having been incorpo- 
rated into the contract in suit had any outstanding existence and was enforce- 
able. In: this connection it may at once ‘be stated ‘that thè only source of 
agreement of arbitration between the parties that has been relied upon on 

behalf of the plaintiffs is the contract i in suit ds incorporating the terms of the 
associdtion contract. The contract ‘in suit being illegal ‘and invalid obviously 
the arbitration agredément cannot have any outstanding existence and must be 
held to be nat binding between the parties. 

' Relying on clause 13 and other clauses‘of the Association contract which i is 
ou nord as exh. B as also the’provisions of s. 7 of the Act Mr. Trani has con- 
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tended that the arbitration agreement cannot beheld to be invalid and that 
such a finding ean only be -made by Courts in England and that the law: 
. applicable to the arbitration agreement was the law of England. The relevant 
part of cl. 13 in the Association contract runs as follows :— oa ; , 
“For the purpose ‘of all proceedings ‘whether at law or by arbitration this contract’ 
shall be deemed to be in all respects an English contract, and all disputes and questions’ 
thereunder shall be decided in accordance with the law of England. The ®rbitrators' 
appointed in England and/or the English Courts as the case may be, shall have exclusive’ 
jurisdiction over all such disputes and questions.” 7 
Sub-section (a) of s. 7(7) of the Act provides as follows :— , 
7.1) “In order that a foreign award may be enforceable under this Act it must 
have— ‘ i ‘ l 
` (a) been, made in pursuance of an agreement for arbitration which was valid under 
the law by which it was governed, - : 
1 (db)... 
{e}... 
(d)... 
{e)... 
and the enforcement thereof must not be contrary to the public policy or the law of. 
India”. ; 
In sub-s. (3) of s. 7 there is provision to the effect that if a party seeking to resist 
the enforcement of a foreign award proves that there is any ground other than 
the grounds as mentioned in sub-ss. (a), (b) and (e) of sub-s. (Z) entitling 
him to contest the validity of the award, the Court may refuse to enforce the. 
award. . oT 
In connection with the arguments advanced by parties on this question it is 
first necessary to notice that neither of the parties was at any time in England. 
The seller (defendants) had to perform all their obligations under the contract 
by. shipment of the goods and delivery of documents at Bombay. The physical 
delivery of the goods was to be made at Geneo in Italy. The plaintiffs were at 
all material times in Italy. The contract was made in duplicate and the de- 
fendants signed it in Bombay and the plaintiffs in Italy. Even so reliance is 
placed on the above provisions in el. 13 of the association contract as if the - 
provisions in that clause are not inconsistent with the provisions in the con- 
tract in suit. It is difficult to appreciate as to how the obligations which the 
defendants had to perform as sellers in India and in Bombay were to be go- 
verned by the law of England. It is also difficult to understand as to how 
the plaintiffs who were in Italy and had to perform their contract in Italy and 
by furnishing a letter of credit to the defendants in Bombay were to be go- 
verned by the law of England. It is not the case of either side that the contract 
was made in England. It, therefore, strikes me that the above provisions in 
el. 13 never became applicable to the contract in suit. The parties had never 
intended that the rights and obligations in respect of this contract should be 
governed by the law of England. In any event iti appears to me that an Indian 
citizen making a contract whilst in India (and'in this case Bombay) would 
not be able and cannot be permitted by means of a contract to avoid the appli- 
eability of the Indian law to the contract made by him in India and/or to 
be performed in part ôr whole in India. In spite of the provisions of cl. 13 
it is clear that the provision-of the Vegetable Oils and Oil-cakes (Forward Con- 
po aaa Order, 1944, was for all purposes applicable to the contract 
in suit. - j 
The provisions of sub-s. (7) (a) of s. 7 provide for an agreement for arbitra- 
tion being valid under the law by which it was governed. It is true that as 
regards the procedure to be applicable for arbitration held in London or Eng- 
iland, the law of arbitration that will govern the procedure wil, be English. 
Tt is however true that as regards an arbitration agreement coming into exist- 
ence in India the question of validity of that agreement must be decided by the 
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proper law viz., law of India. The agreement for arbitration in this case has 
come into existence as:I have already mentioned above by reason of the contract 
in suit and has no separate independent existence. . In so far as the validity 
of the contract in suit and/or agreement for arbitration which came into exist- 
ence as a result of contract in suit is coricerned the only law that governed the 
same must in my view be the law that is applicable to the contract in suit. 
T have alréady held above that the. Forward Contracts Prohibition Order re- 
ferred to by me was applicable to the contract in suit. Having regard to the 
provisions in sub-s. (J) (a) of s. 7 it was absolutely necessary for the plaintiffs 
in this case to prove that the agreement for arbitration on which the plaintiffs 
rely was valid under the law of India. . i 

In this connectidh Mr. Irani relied upon the decision in Norske Atlas Insu- 
rance Company, Limited v. London General Insurance Company, Linvited.® 
That.was a suit in England to enforce an award made in Norway. The award 
had resulted from án arbitration agreement arising under a Reinsurance con- 
tract made between the plaintiffs and the defendants. Reinsurnace contract 
related to marine insurance and having regard to certain statutory provisions 
in England regarding stamping of the contract and other provisions pres- 
eribed for a marine insurance contract the contract was invalid according to 
the law of England. The contract was however valid according to the law 
of Norway. The arbitration agreement provided that the arbitration was to 
take efféct in Norway. According to law of Norway, there was no difficulty 
about the arbitration agreement and the award was made. The Court negatived 
the contentions made on behalf of the defendants that the award should not be 
enforced because according to the law of England the contract was not 
valid. re relevant observations made in that connection were as follows 
(p. 542) :— . . 

“As to the validity of the award, the law applicable depended ultimately on the 
‘question what was the law which the parties intended to apply. ...In this case the 
contract was signed both in Norway and in London, so no guidance could be obtained 
from the place of signature. But from the provision that arbitration should take place 
in Christiania he thought that the proper inference was that the parties intended the 
law of Norway to be the law governing the contract. Evidence had been given that 
the contract was valid by the law of Norway and the defendants had not suggested that 
‘any impropriety had occurred in the conduct of the arbitration. The award, therefore, 
was a Norwegian award and was perfectly good and the plaintiffs were entitled to re- 
cover the sum awarded”. 

I do not see how the above observations help Mr. Irani. The finding that was 
made related to the validity of the award and did not relate to the contract 
being invalid according to the English law. No finding was made in the 
above observations regarding the validity of the arbitration agreement between 
the parties. A finding was made that the parties intended that as regards the 
contract also the law of Norway must govern the parties. The contract was 
made, éxecuted and signed in Norway and in London. Having regard to 
these circumstances a finding was made that the award was not invalid. In 
discussing the instant question I am in fact not: concerned with the validity 
of the award as such. What I am deciding is the matter which is mentioned 
im sub-s. (1)(a) of s. 7, ie. whether the agreement fer arbitration was valid 
under the law by which it was governed: The law applicable to the arbitra- 
tion agreement in this case is the law of the contract in this suit. To this con- 
tract in any event the provisions of the above Forward Contract Prohibition 
Order are applicable. I, therefore, negative the’ contentions raised by Mr. Trani 
by relying upon cl. 13 of the Association contract as also the decision in Norske 
Atlas Insurance Company Limited v. London General Insurance Company. 
Limited.: `> ` 

Mr. Irani’ also relied upon sub-rule (1) as contained in Dicey’s Conflict of 
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Laws, 7th ed. page 1060. That sub-rule runs as follows:— 

“The material validity, interpretation and effect of a submission agreement arè 
governed by the proper law of the agreement”. > ° 
Having regard to the findings which I have made, the above sub-rule does not 
help the contentions made on behalf of the plaintiffs. Mr. Irani also relied 
upon the decision of the Calcutta High Court in the case of Mury Exportation 
v. Khaitan & Konst, where it was held that having regard to the arbitration 
agreement in that case it was open to the arbitrators to decide the question of 
limitation and the question cannot be raised in support of the contention that. 
the aWard was invalid. I do not see how the observations in that decision 
help the plaintiffs’ ease. 7 

Mr. Irani has argued that the question as to the legality and/or validity of 
an arbitration agreement or award and misconduct of arbitrators is a question 
to be decided by Courts of the country in which an arbitration and an award 
takes place. He has further argued that the question before this Court relates 
to enforcement of the award and the questions of legality of the arbitration 
agreement as argued in these proceedings are irrelevant. According to him, 
therefore, the question about deciding whether the Forward Contracts Prohi- 
bition Order, 1944, applies ‘to the arbitration agreement in suit does not arise 
for decision. Now, it is true that an application for setting aside of an award 
made in United Kingdom must be made by a notice of motion taken out in 
the appropriate Court of United Kingdom. It is also true that under cl. 18 of the 
contract in suit the parties agreed that the questions as arising between the 
parties should be decided by English Courts according to the law of England. It 
appears to me that the contentions raised by Mr. Irani are not tenable for the 
following reasons. The plaintiffs have waived the right to proceed in appro- 
priate Courts in England by asking for the relief of enforcement of the award 
in this suit in this Court. Under the scheme of s. 7 the plaintiffs have to prove in 
this Court that the award is enforceable under the Act and in that connection 
the plaintiffs have to prove what is referred to in detail in sub-ss. (a@),” (b), 
(c), (d) and (e) of s. 7(/) of the Act. It would accordingly be for the plaintiffs 
to prove before me that ‘‘the agreement of arbitration in this case is valid” and 
which could ‘‘lawfully be referred to arbitration under the law of India’’ and 
“(in the manner agreed upon by the parties’’-and that it is also ‘‘in conformity 
with the law governing the law of arbitration proceedings” and ‘‘final’’, The 
plaintiffs would have further to prove that the award is in respect of the matter 
which could ‘‘lawfully be referred to arbitration under the law of India’’ and 
that ‘‘the enforcement of the award is not contrary to the publie policy or 
the law of India.’’ It is obvious that when the plaintiffs come to prove these 
several matters the defendants must have the right to contest the contentions 
made in that connection by the plaintiffs. The issues which arise on these 
matters would have to be necessarily tried and disposed of by this Court. Again 
under the provisions of sub-s. (2) of s. 7 it would be open to the defendants 
to prove that the defendants had ‘‘not received due notice of the arbitration 
proceedings’’, that the notice of the arbitration proceedings was not ‘‘in suffi- 
cient time to enable’’ them ‘‘to present their case” or that ‘‘the award did not 
deal with all the questions referred to arbitrators for decision’’ or ‘‘that the 
arbitrators had exceedeé their jurisdiction and made awards on matters beyond 
the scope of arbitration agreement.’’ Furthermore under sub-s..(3) of s. 7 
for reasons which are not referred to in any parts of s. 7, the defendants ‘are 
entitled to prove in this Court that for other reasons they are entitled to con- 
test the validity of the award and jurisdiction is conferred on Court on being 
satisfied of such reasons to refuse to enforce the award. These being the pro- 
visions which are applicable to the facts of this case the agreement as con- 
tained in cl. 13 that these issues must be tried by Courts in England is contrary 
to the scheme of s. 7. The agreement in ¢l. 13 can in no event be available to 
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the plaintiffs in this case who have taken proceedings under the provisions of 
the Arbitration (Protocol and Convention) Act, 1937, for enforcement of the 
award in this Court. This is not again an application for setting aside of an 
award which must be made by a notice of motion in appropriate Court in 
England. Contentions as raised on behalf of the defendants are all such as are 
permissible under the scheme of s. 7 and the arguments of Mr. Irani are ae- 
cordingty not tenable. 

The next contention. raised on behalf of the defendants is that they were not 
given due notice of the arbitration proceedings. The notice if any given was 
not in sufficient time to enable them to present their case and they were ac- 
cordingly’ not duly represented in the arbitration proceedings. The further 
contention is that the appeal committee has decided the questions arising before 
it in excess of the sedpe of the arbitration proceedings before it. In developing 
this contention on behalf of the defendants reliance is placed mainly on the 
fact that the appeal committee increased the quantity of damages as awarded 
by the umpire Triggs from £2,600 to £5,600 without there being any counter 
appeal or cross-objections filed before the appeal committee on behalf of the 
plaintiffs, The contention is that at all material times under the rules of 
arbitration agreed to between the parties a counter appeal or cross-objections 
were barred by limitation prescribed under the rules. The granting of the 
further amount by way of damages as if in appeal filed by the plaintiffs was 
in contravention of rules of arbitration because cross-objections or counter appeal 
was contemplated under the rules. In any event it is contended that no notice 
of the claim alleged to have been made by way of counter appeal or cross- 
objections for excess damages was ever tendered to the defendants and they 
were never aware of such a claim. As regards the practice referred to in 
oral evidence of witness Hawkins and Bollam being respectively the Secretary 
of the Association and the arbitrator and agent of the plaintiffs that there was 
a practice in the Association to permit the respondents to an appeal to raise 
oral*submissions by way of counter appeal and/or cross-objections, the con- 
tention of the defendants is that such practice is contrary to the prescribed 
agreed rules of arbitration as also entirely unreasonable and contrary to the 
rules of natural justice and such practice is not binding on the defendants. 

In connection with these arguments made on behalf of the defendants it 
should at once be stated that there is clear proof on record that the defendants 
had appointed one Roberts as their arbitrator upon notice of arbitration and 
the appointment of their arbitrator by the plaintiffs. The defendants’ arbitrator 
having refused to act the Association had appointed one P. W. Jupe as arbitra- 
tor of the defendants. Though there is no clear evidence, from the evidence on 
record it can be clearly inferred that the defendants had given all due in- 
structions in respect of their case to their arbitrator Jupe. The two arbitra- 
tors having differed. appointed Trigge as umpire and that the two arbitrators 
had represented the case of the plaintiffs and the defendants respectively 
before the umpire who made his award: for £2,600 in favour of the plaintiffs. 
The defendants themselves filed an appeal against the decision of the umpire 
and that appeal is Appeal No. 329. By notice dated April 24, 1952, the de- 
fendants were informed that the appeal committee would hear the appeal on 
May 22, 1952, at 2 P.M. and that the defendants had libarty to attend personally 
or to submit to the board the statement of their case in reply or be represented 
by an agent duly appointed in writing. By their letter dated April 30, 1952. 
the defendants acknowledged having received the notice dated April 24, 1952. 
The defendants also confirmed that they would in appeal be représented by 
‘P. W. Jupe who had acted as theif arbitrator in the case. Admittedly Jupe 
was present at the hearing of the appeal held'on May 22, 1952, as representing 
the defendants. As to what transpired at that meeting there is very meagre 
evidence. Hawkins has stated that he was present at the hearing. The de- 
Lad were represented by Jupe and the plaintiffs were represented by 

ollam. 
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“The date of default was questioned and Mr. Bollam. on behalf of the buyers stated : 
that if the Board decided'that the default was at the later date the amount of damages 
should be increased. T : te 

-The Board of appeal considered the case and made an award @ncreasing the damages.... 

It is perfectly normal for the respondents on an appeal to ask for the award to be 
varied -by the increase or decrease.of the damages and for the Board to do so., 

The usual practice in this Association is for the statement of claim and Defence to be 
made orally on appeal and this course was taken at the appeal to which I have referred.” 

The evidence of Bollam is that he was present at the hearing of the appeal. He 
repeats that Jupe was present for the ‘defendants. 

“The ‘umpire had taken the date of default as for December sbipmenf. The buyers 
chad agreed an extension to January-February ‘shipment and they claimed that the de- 
fault date should be ‘altered accordingly.’ I put this point before the Board of Appeal 
and pointed out this would increase damages by £ 30 a ton. The Board of Appeal 
considered the case and made an award. 

. I agree with the evidence of Mr. Hawkins as to the practice of the Boards of Appeal 
as to variation of damages. These Boards have the right to raise or lower the amount 
of damages at the request of either party. ` 

I have been in the trade nearly 49 years. I have had experience as arbitrator, umpire 
and sitting on Boards of Appeal, mainly in the last ten years. 

At the hearing of the appeal Mr. Jupe raised the question of force majeure or frus- 
tration, relying on general internal affairs in India. The Board of Appeal took note of 
his argument and of my reply.” ` , 

That is the whole of the relevant evidence in connection with the contentions 
as above made on behalf of the defendants and the reply thereto on Behalf of 
the plaintiffs. i . 

It is clear that it is not the plaintiffs’ case that a counter appeal or cross- 
objections in writing was made at any time. The whole of the plaintiffs’ case 
is that under the practice prevalent before the Board of Appeal of the Associa- 
tion, the plaintiffs as respondents to the appeal of the defendants were entitled 
to claim damages in excess of the damages awarded to the plaintiffs by umpire 
Triggs. Bollam as representing the plaintiffs accordingly raised the question of 
extra damages which were ultimately awarded to the plaintiffs by the award 
im question. : 

Before referring to the question of law argued in connection with practice 
as above in an Association it must be noticed that there is no evidence that the 
defendants who were in India had knowledge of the practice. The deféndants 
had never received any notice that the plaintiffs were making a claim for ‘da- 
mages in excess of the amount awarded by the umpire. The evidence of- Pao- 
lieri the chairman of the plaintiffs’ firm is as follows :— 

“an award was made in our favour by the Umpire; and the plaintiff accepted 
the said Award of the Umpire. Although I was dissatisfied with the Award of the 
Umpire, the plaintiffs, did not appeal against the same because the plaintiffs entered into 
arbitration with a view to close up the affair”. 

The defendants had not instructed Jupe in connection with a claim for excess 
damages that might be,made on behalf of the plaintiffs. The only notice that 
the defendants had was that their appeal was fixed for hearing on May 22, 
1952. They had in connection with advancing their case in appeal authorised 
Jupe to act on their behalf. As a matter of fact accordingly a finding must 
be made in favour of the defendants to the effect that the defendants had no 
notice of any kind of a proceeding by way of appeal or cross-objections on be- 
half of the plaintiffs against the defendants for award of damages in excess 
of the amount awarded by the umpire. The defendants accordingly had no 
notice at all to present their case in respect of such a claim which was in fact 
for the first time made before the Appeal Committee at the hearing held on 
May 22, 1952. The defendants had no agent representing the defendants be- 
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fore the appeal Committee to show cause against such a elaim made on behalf 
of, the plaintiffs., ' ‘ 
- Now, it is well established that a prevalent eustom and usage in a particular 
market may. be deeme® to be incorporated into contracts made by the traders 
in that market... „Such customs and usages however- to be of binding force 
must not be inconsistent with the terms of a written contract and/or written 
rules biúding between the parties. If an authority was needed for the above 
proposition the same is in the case of London Export Corpn. Lid. v. Jubilee 
Coffee Roasting Co., Lid.5. In that case before the appeal committee of arbitra- 
tors of an Association hearing was afforded to umpire after the parties con- 
cerned. lefb the meeting of arbitration before the appeal committee. It was 
proved as a,matter°of fact that there existed usage and custom in the Associa- 
tion that an umpire always remained present with the appeal committee after 
the parties in arbitration. left the meeting of the appeal committee. Umpire 
was heard in, respect of the decision in arbitration in the absence of parties. 
it was contended as is done on behalf of the plaintiffs before me that the 
practice and usage of the Association was binding on all the parties. Lord 
Justice Jenkins in connection with the above argument referred to diverse 
previous authorities and the conclusion, arrived at by him at page 420 of the 
report runs as follows :— 
` «It appear to me, when all (the authorities) have been looked at, that the rele- 
vant prindiple or law cannot be stated with any greater precision than this: That an alleged 
custom can be incorporated into a contract only if there is nothing in the express or 
necessarily implied terms of the contract to prevent such inclusion and, further, that a 
eustom will only be imported into a contract where it can be so imported consistently 
with the tenor of the document as a whole”. 
It is also well established that a custom and usage to be incorporated into the 
contract between the parties must be reasonable. Having regard to the above 
being the true position it is necessary first to see the relevant rules of arbitra- 
tion which admittedly were binding on the ‘parties. The relevant parts of 
rules 1, 4, 5 and 8 run as follows:— ' 

“I. Any dispute arising out of this contract shall be referred to arbitration in London; 
each party appointing one arbitrator, and such arbitrators shall have the power to ap- 
point an umpire, whose decision in case of disagreement is to be final in the absence of 
an appeal.. 

å. In case either party shall bs dissatisfied with the award a right to appeal shall 
lie to the Committee of appeal provided it be claimed by notice given to the Secretary 
of the Association not later than 12 O’Clock noon on the fourteenth day after the date 
of the award (Sundays and public holidays during that period not to count) and provided 
also that the appellant, with the notice, pays to the Association the sums following by 
way of deposit and on account of the costs and expenses of the appeal,... Where there is 
a double appeal the Association takes double its usual quota of fees;... Where an award 
is not varied and there has been an appeal from both sides, each side to pay half the 
fees.... 

5. The appeal shall be determined by a Board of Appeal consisting of four members 
of the Committee of Appeal of the Association in accordance with the Regulations of 
Association for the time being of the London Oil and Tallow- ‘Trades Association and the 
Rules of the Council for the time being in force. . 

8. The Board of appeal shall confirm the award appealed from unless not less than 
three of the members of the Board of Appeal decide to vary such Award. The Board 
of Appeal may award the payment of the costs and expenses.... The award of the 
Board of appeal, whether confirming or varying the original award, shall be signed..., 
and when so signed shall be deemed te be the award of the Board of Appeal...and shall 
be final and conclusive in all cases.” 

Now, it is clear that on a true construction of rule 4 an. appeal of any of the 
parties to arbitration would be barred by limitation after expiry of 14 days as 
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prescribed ‘therein. It would therefore be necessary to be proved on behalf 
of the plaintiffs if the award is to be held valid, that they had filed a counter 
appeal or cross objections within the period of 44 days prescribed by rule 4. 
That there can be ‘‘double appeal’’ is clear from the provisions in rule 4 for 
payment of fees and experises when ‘there was double appeal filed, The practice 
proved by oral evidence of Hawkins and Bollam, that counter appeal and cross- 
objections for damages in excess of the amount awarded by an umpire tould be 
orally raised at the hearing has the effect of permitting a counter appeal 
subsequent to the 14 days period of limitation prescribed by rule 4, and is 
obviously contrary to and inconsistent with the written provisions as-contained. 
in rule 4 and the scheme of rules of arbitration. This practice must also be 
held to be unreasonable. The practice accordingly is not capable of being 
incorporated into the contract in this case. In this connection it is necessary 
to bear in mind that the provision for appeal in an arbitration is an extraordi- 
nary scheme and arises only by reason of agreed rules of arbitration. There 
can be no jurisdiction in the appeal committee having regard to the provisions 
of rule 4 to award damages in excess of the amount awarded by umpire unless 
and until there was an appeal filed in that connection., There is no provision 
in these rules of arbitration for affording an opportunity to the respondents in 
appeal in arbitration to make an oral appeal at the hearing before the appeal 
committee for awarding damages in excess of the amount awarded by an 
umpire. It is clear to me that for that purpose specific appeal must’ be filed 
within the time prescribed by the rules. 

In this eonnéction stress has been laid on behalf of the defendants on the 
provisions in rule 8 that the Board must confirm the award of arbitrators 
unless three members agree to variation of the award. It is clear to me that 
the defendants who were in India could not have been and ‘were not aware of 
the alleged practice for increasing damages at the instance of ‘the respondents 
in appeal on an oral application for that purpose made at the-hearing of 
an appeal. The practice alleged and proved by oral evidence is contraty, ‘to 
the written rules of arbitration agreed to between ‘the parties. The practice 
is contrary to the intention of the parties in agreeing to go to the arbitration 
of the association. The practice is accordingly not binding on the defendants 

The oral appeal, if any, made on behalf of the plaintiffs in-this case at the 
hearing was barred by reason of the provisions of rule 4. The defendants 
had no due notice of the claim made for excess damages on behalf of the plain- 
tiffs and were not duly represented in that connection before the Appeal Com- 
mittee. Having regard to that position the defendants’ case falls directly within 
the provisions of s. 7(2) of the Act. 

In this connection reliance is also placed on behalf of the Gatendants on the 
provisions in s. 7(7)(c) which run as follows :— 

“7(1) In order that a foreign award may be enforceable under this Act it must 
have—... 

(c) been made in conformity with the law governing the arbitration procedure, .. 

This provision is the result of cl. (2) of the Protocol on perenne 
Clauses as contained in the First Schedule to the Act and’ also sub-cl. (e) 
of Article 1 of the Convention of the Execution of Foreign Arbitral Awards as 
contained in the second schedule to the Act. Clause 2 of the Protocol on 
Arbitration Clauses runs as follows:—  ” 

“(2), The arbitral procedure, including ‘the constitution ‘of the Arbitral Tribunal, ‘shall 
be governed by the will of the parties, and by the law of the country in .whose territory 
the arbitration takes place.” 

Article 1(c) of the Convention of the Execution of Foreign Arbitral Awad 
runs as follows :— 

“(c) That the award has been made by the Arbitral Tribunal aeai for in the 
submission to arbitration or constituted in the manner agreed upon by the parties and 
in conformity with the law governing the arbitrafion procedure;” 
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It is contended on behalf. of-,the defendants that-the phrase ‘‘the law as 
contained in sub-section (c)’’ includes.the rules of procedure agreed to between 
the parties. It, is accordingly rightly. contended that when the, Appeal Com- 
mittee-made its award in respect, of a time barred appeal or eross-objections 
magle orally by the plaintiffs before them the law and procedure. as contained 
in rule. 4 of arbitration were violated. It is also clear and well established that 
accordifig. to law prevalent in England all awards, tainted with misconduct of 
an arbitrator aré liable to be set aside. It is also clear that in England all 
quasi judicial tribunals must conform to the rules of natural justice and viola- 
tion of rules of natural justice results into legal misconduct, of.an arbitrator. 
The law of England accordingly is that. wherever there is violation of rules 
of natural justice the. resulting -decision is not in conformity with the law 
governing the procedure. As I have already: made a finding im this case that 
there was no due notice of the claim of the plaintiffs for excess damages given 
to the defendants, there was clear violation of rules of natural justice in this 
case. The award made by the Appeal. Committee was accordingly not made 
in conformity with the law governing the arbitration procedure. 

‘In connection with the above contentions Mr. Irani contended that the award 
of appeal: committee was in conformity with the.arbitration procedure because 
upon the appeal being filed the arbitration committee came to be substituted 
in the place of the first arbitrators.’ According to him the effect of filing of 
the appeal was that the freshly appointed arbitrators, the appellate committee, 
entered upon, a new. réference.. Upon a notice.of such-appeal being served 
both sides were entitled to make their fresh claims as in a new arbitration 
proceeding and the appeal committee was entitled at the hearing’ to consider 
the whole of the claim made by- either side and make award. Mr. Irani further 
contended that the power ‘‘to vary’?.an award as vested in the appeal com- 
mittee under the arbitration rules includes “‘the power to vary damages either 
way”. It appears to me that the whole-of this contention is entirely without 
any*foundation and contrary to the clear language of the rules of arbitration 
binding the parties. The award of the umpire is directed to be confirmed by 
an: Appeal Committee unless-three members‘of the Appeal Committee agree 
to vary the award and double appeal is permissible under the rules. An 
appellant haying filed an appeal.may refuse: to proceed with an appeal in 
which case also ‘nothing would -be ‘left to be done by an Appeal Com- 
mittee except to confirm the award of the umpire. It is not necessary to 
further discuss-in detail the arguments advanced by Mr. Irani as they appear 
to me to be entirely without any ‘substance: ~~ v 

On behalf of the defendants it was further ‘contended that the award is not 
final. Reliance was placed in that connection oñ s. 26 of the English Arbitra- 
tion: Act which provides*that «- > ‘. ~ 

“An award on an arbitration agreemént may, by leave of the High Court or a judge 
thereof, be enforced in the same manner as a judgment or order to the same effect, and 
where leave is so given, judgment may be entered in terms of the award.” 

The contention is that unless and until an award is made a rule of Court and 
is' enforceable as judgment it is not final. In this connection reliance is placed 
-also on s. 44A of the Code of Civil Procedure which inter alia provides that in 
no case a decree as mentioned in the section will include an arbitration award, 
even if such award is enforceable as a decree or judgment. I must say that 
there are certain observations in the case of Hast India Trading Co. v. Badat 
& Co. which lends support to the contention that an award is not final until 
it is made a rule of Court. The point as arising here had not arisen before 
the Appeal Court in that case for decision. It appears to me from the scheme 
of s. 7 which I have already discussed above that an award would be final within 
the meaning, of sub-s. (d@) of s. 7(1) of the Act, even if it is not made a rule 
. of Court. What is made enforceable under the provisions of the Act is the 
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award and not the decree making award a rule of Court. I assume that the 
laws of all the countries being parties to the Protocol and Convention provide 
that an award -to be made a rule of Court must be figal as an award. The 
award by itself is an instrument which must finally dispose of the matters 
agreed to be decided by arbitration and must'be executable. Under sub-cls. (a), 
(b), (c), (d) and (e) of s. 7(1) diverse matters including in connectjon with 
the validity of arbitration agreement, the constitution of the’ Tribunal of ar- 
bitration and the conformity of the award with the law governing the arbitra- 
tion procedure are liable to the discussed in Court. Under sub-cl. (b) of 
s. 7(2) the Court is also empowered to see whether due notice of arbitration 
proceedings was given to the parties contesting the enforceability of the award. 
‘Having regard to the wide scope of the enquiry which the Court is authorised 
to hold under the above provisions it appears to me that the word ‘‘final’’ 
as used in sub-cl. (d) of s. 7(/) was not meant to refer to an award which 
-is made a rule of Court. The award which is made a rule of Court would ae- 
cording to the laws of the particular country in which it was made always be 
executable as a decree. Under s. 44A of the Code of Civil Procedure even so 
it is provided that such awards having been made rules of Court will not be 
decrees for execution. It appears to me that it was never intended to provide 
that only awards which have been made rules of Court should be enforceable 
under the provisions of s. 7(1) of the Act. The award in this casa is final 
as to the rights of parties and disputes referred to arbitration. Admittedly 
the time for setting aside of the award in this case by proceedings in English 
Court expired long before the filing of this suit. The award, therefore, must be 
held to be final. ° 

On behalf of the defendants a contention is made that this suit is barred by 
the law of limitation. The contention is that art. 178 of Schedule I to the 
Limitation Act is applicable to this suit. Mr. Nariman for the defendants has 
informed me that he does not give up the contention but it was decided in the 
ease of Francesco Corsi v. Gorakhram,’ that art. 178 is not applicable to a case 
like this. He is not in a position to agitate this matter before me. My finding, 
however, following that decision must be that the suit is not barred by the law 
of limitation. 

Mr. Irani contends that the defendants raised the contention regarding the 
illegality of arbitration agreement at a very late stage. Evidence on commis- 
sion had been recorded much before the defendants took that contention. He 
also contends that the plaintiffs being foreigners could not be and were not 
aware of prohibition as contained in the Order of 1944. All costs have been 
incurred by the plaintiffs because the defendants had after making the contract 
in suit failed to effect delivery. The defendants had not raised contentions as 
now made either before the arbitrators or the umpire or the Appeal Committee. 
The plaintiffs had made the transaction in suit only as a commercial transac- 
tion and has incurred extremely: large amount of costs. This according to 
him is a case in which the plaintiffs should not be made to pay costs inspite of 
the suit having been dismissed. Mr. Nariman contends that a large time was 
devoted to contentions which did not relate to the Prohibition Order of 1944 
and the costs must follow the event. 

Having regard to theecireumstances as pointed out by Mr. Irani in my view 
the proper order in this case is that each party will bear and pay its own costs. 
' The (Petition) suit is dismissed. Hach party will bear and pay its own costs. 


me. . 7 Petition dismissed. 
Solicitors for the plaintiffs: Gagrat & Co. . 
Solicitors forthe defendants: Payne & Co.: Crawford Bayley & Co. 
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1961] - > ' STATE V. MAINABAI (A.CR.J.) 12 
CRIMINAL APPELLATE. 


2 _ Before Mir. Justice Patel and Mr. Justice Chandrachud. 


STATE v. MAINABAT NURAN KALAWANT.® 


Suppression of Immoral Traffic in Women and Girls Act (104 of 1956), Secs. 13, 14, 22— 

Criminal Procedure Code (Act V of 1898), Secs. 156(2), 529, 537—Investigation in 

relation to offence under Act carried on by officer having no authority to do so— 
Whether Magistrate can take cognizance of offence. 


Tegal or improper investigation and arrest in a case under the Suppression of 
Immoral Traffic èin Women and Girls Act, 1956, does not affect the jurisdiction of 
the Magistrate to take cognizance of an offence under the Act. 

Section 22 of the Suppression of Immoral Traffic in Women and Girls Act, 1956, 
does not exclude the jurisdiction of any Court to take cognizance of an offence under 
the Act. It only provides that the Court which takes cognizance of an offence under 
the Act must be a Court of either equal or superior jurisdiction than of the Magis- 
trate named. 

Delhi Administration v. Ram Singh,’ Emperor v. Rustom Ardeshir Banaji,’ Parbhu 
v. King-Emperor’ Queen v. Nelson and Brand,’ Emperor v. Shivaswami,’ Emperor 
v. Raghunath,‘ Emperor v. Chandri,’ and H. N. Rishbud v. State of Delhi, referred to. 


Tre facts appear in the judgment. 


Y. H. Gumaste, Additional Government Pleader, for the State. 
U. R. Lalit, for the accused. 


Pareu J. This is an appeal by the State against the acquittal of the res- 
pondent in appeal by the Additional Sessions Judge, Sholapur, of an offence’ 
under ss. 3 and 4 of the Suppression of Immoral Traffic in Women and Girls 
Act, 1956. It was alleged against the accused that she kept and managed a 
brothel where two other women were lodged and that she was living 
on the earning of those women’s prostitution. Along with the accused 
the two who were so used were also tried. The respondent was charged for 
contravening s. 8(7) and s. 4 of the Act. It is not necessary to refer to the 
ease of the other two accused. The respondent pleaded guilty to the charge 
against her. The learned Judicial Magistrate, First Class, at Barsi, before 
whom she was put up, accepted this plea of guilty and convicted her of the 
offences with which, she was charged and sentenced her to six months simple 
imprisonment and’ a fine of Rs. 100 for each offence. He directed the sub- 
stantive sentences to run concurrently. 

The accused went in appeal to the Sessions Court and the appeal was heard 
by the Additional Sessions Judge at Sholapur. The learned Additional Ses- 
sions Judge held that inasmuch as the investigation was carried on by an 
officer who had no authority to do so, there was no basis for the prosecution, 
. and, therefore, the conviction was illegal. Though he negatived the contention 
of the accused that the plea recorded by the Magistrate was not genuine, as 
the other points were answered in her favour, he acquitted her of these 
offences. 

The learned Judge relied upon ss. 13 and 14 of the “Act for his conclusion. 
The view of the learned Judge finds support in the decision of the Supreme 

“Decided, September 28, 1961. Criminal 2 (1947) 49 Bom. L. R. 821. 

Appeal No. 574 of 1961, against the order of, . 3 (1944) 46 Bom. L. R. 838, P.C. 
acquittal passed by P. D. Dhamane, IT Addi- 4 Charge of Lord Chief Justice Cockburn 


tional Sessions Judge, Sholapur, in Criminal to the Grand Jury, 2nd Edn., in the Case of 
Appeal No. 234 of 1960, setting aside the Queen v. Nelson and Brand, p. 118. 


order of conviction and sentence passed by G. 5 (1927) 29 Bom. L. R. 742. 
J. Page, Judieial Magistrate, First Class, 6 (1932) 34 Bom. L. R. 901. 
Barsi, in Criminal Case No. 1160 of 1960. 7 (1924) 26 Bom. L. R. 1226. 
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Court in the case of Delhi Administration v. Ram Singh’.The accused was 
sought to be prosecuted under s. 8 of the Act. The investigation was made by 
a Sub-Inspector of Police.. After the investigation was completed, he filed a 
eharge-sheet before the Magistrate: On objection being taken to the investi- 
gation, the Magistrate quashed the charge-sheet holding that the Special Officer 
was alone competent to investigate the case and that the Sub-Inspector could 
not have investigated it. It was held by K. Subba Rao and Raghubar Dayal 
JJ. that: 

“The special Police Officer is competent to investigate and that he and his assistant 
police officers are the only persons competent to investigate offences under the Act and 
that police officers not specially appointed as special police officers cannot investigate 
the offences under the Act even though they are cognizable offences.” 

Mr. Justice Mudholkar differed from the majority view. The appeal, therefore, 
eame to be dismissed. ae 

This, however, does not end the matter. In the case before the Supreme 
Court the objection was taken at the initial stage and the accused was dis- 
eharged. The learned Additional Government Pleader relies on s. 156(2) and 
s. 529 of the Criminal Procedure Code and contends that even assuming that 
the investigation was illegal or irregular that cannot affect the jurisdiction of 
the Court. He relies on Emperor v. Rustom Ardeshir Banaji® which supports 
his contention. It may be that if a person is illegally arrested he,may by 
appropriate proceeding get himself released. It may be that if the action of 
the Police Officer, is illegal or improper he may not be able to protect himself 
in a proceeding against him. And though the Court may strongly disapprove 
the illegality in the investigation ‘‘the question’? as Lord Tenterden C.J. 
posed is rataa : > 

«...whether if a person charged with a crime is found in this country, it is the duty 
of the Court to take care that such a party shall be amenable to justice or whether we 
are to consider the circumstances under which he was brought here.” 

Fle answered it saying: 3 

“I thought, and I still continue to think that we cannot enquire into them.” 
These, observations were quoted with approval by Lord Macmillan in ‘Parbhu 
v. King-Emperor?. The following observations of Lord Chief Justice Cock- 
burn in the charge to the jury in Queen v. Nelson and’ Brand*+ quoted at page 
839 of 46.Bom. L.R, are pertinent. Says he: 


“...We leave you (the party wrongfully before the Court) to settle with the party 
who may have done an illegal act in bringing you into this position; settle that with him.” 
It is next contended that even if the report of the Police Officer be bad qua 
report it can still be regarded as a complaint and the Magistrate can pro- 
ceed with the.case. This view has been taken in Emperor v. Shivaswami®, 
and Emperor v. Raghunath®. The contrary view expressed in Emperor v. 
Chandri™ has been explained in Emperor v. Rustom Ardeshir Banaji. In 
Parbhu v. King-Emperor the principle of Shivaswani and Raghunath’s cases 
has been accepted and followed. 
The above view is accepted in the pronouncements of the Supreme Court in 
eases arising under the Prevention of Corruption Act. In H. N. Rishbud v. 
State of Delhi®, the foflowing observations are pertinent: 


“A defect or illegality in investigation, however. serious; has no direct bearing on 
the competence or the procedure relating to cognizance or trial. No doubt a police re- 
port which results from an investigation is provided in Section 190, Cr. P. C. as the 
material on which cognizance is taken. But it cannot be maintained that a valid and 


1 (1961) Criminal Appeal No. 220 of 1960, Queen v. Nelson and Brand, p. 118, 
decided on May 3, 1961 (Supreme Court). 5 (1927) 29 Bom. L. R. 742. 
2 (1947) 49 Bom. L. R..821. 6 (1932) 34 Bom. L.R. 901. 
3 (1944) 46 Bom. L. R. 838, P.C. 7 (1924)[26 Bom. L. R. 1225. 
4 Charge of Lord Chief Justice Cockburn 8 [1955] A.LR. S.C. 196. 
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legal police report is the foundation of the jurisdiction of the Court to take cognizance. 
Section 190, Cr. P.C. is one out of a group of sections under the heading ‘Conditions re- 
quisite for initiation of prgceedings’. The language of this section is in marked contrast 
with that of the other sections of the group under the same heading, ie„ Sections 193 
and 195 to 199. i 

Theses latter sections regulate the competence of the Court and bar its jurisdiction 
in certain cases excepting in compliance therewith. But Section 190 does not. While no 
doubt, in one sense, Clauses (a), (b) and (c) of Section 190(1) are conditions requisite 
for taking of cognizance, it is not possible to say that cognizance on an invalid police 
report is prohibited and is therefore a nullity. Such an invalid report may still fall 
either under Clause (g) or (b) of s. 190(1) and in any case cognizance so taken is only 
m the nature of error in a proceeding antecedent to the trial. To such a situation $. 537, 
Cr. P. C.... is attracted. 

Tf, therefore, cognizance is in fact taken, on a police report vitiated by the breach 
of a mandatory provision relating to investigation, there can be no doubt that the result 
of the trial which follows it cannot be set aside unless the illegality in the investigation 
can be shown to have brought about a miscarriage of justice. That an illegality com- 
mitted in the course of investigation does not affect the competence and the jurisdiction 
of the Court for trial is well settled. Parbhu v. Emperor and Lumbhardar Zutshi v. 
The King,’ Ref. to. — : 

Hence, where the cognizance of the case has in fact been taken and the case has 
proceeded to termination, the invalidity of the precedent investigation does not vitiate 
the result, unless miscarriage of justice has been caused thereby.” 

There is nothing in this Act which makes s: 156(2), ss. 529 and 537 of 
the Code inapplicable. This being so, we must hold that illegal or improper 
investigation and arrest does not in any manner affect the jurisdiction of the 
Magistrate to take cognizance of the offence. This aspect of the case was not 
presented before their Lordships in Delhi Administration v. Ram Singh. We 
must, therefore, consider whether any prejudice is caused to the accused by 
reason of the illegality of the investigation and the arrest. In the present 
case the answer is clearly no. The accused admits the facts alleged against 
her and these facts clearly make out an offence with which she is charged. 


Mr. Lalit on behalf of his client challenges the jurisdiction of the learned 
Magistrate to try the case. He contends relying on s. 22 of the Act that only 
a Magistrate as defined in s. 2, sub-s. (c) could take cognizance of the offence 
and that the Judicial Magistrate, First Class, not being specially authorised 
had no jurisdiction to deal with the case. It is not possible to uphold the con- 
tention in view of the provisions of the Act. Under the scheme of the Act, 
large powers are given by ss. 16, 18, 19 and 20 to the Magistrates for the pur- 
poses of the Act. Section 16 gives power to the Magistrate to direct the special 
police officer to enter a brothel and to rembdve therefrom the girl mentioned 
in that section and produce her before him. Section 18 gives powers to a 
Magistrate to close brothels and evict offenders from such premises. Section 
19 enables a woman or a girl who is carrying on prostitution to make an appli- 
eation to a Magistrate for an order that she may be kept in a protective home. 
Section 20 gives powers to a Magistrate to direct the removal of a woman or a 
girl from the place where she is suspected of carrying oy prostitution. Section 
2, sub-s. (c) defines the word ‘Magistrate’ to mean a District Magistrate, a 
Sub-Divisional Magistrate, a Presidency Magistrate, or a Magistrate of the 
first class specially empowered by the State Government to exercise jurisdic- 
tion under the Act. It would only mean that wherever the words ‘‘ the Magistrate’’ 
occur such as in ss. 16, 18, 19, 20 they must have the meaning as given in s. 2(c). 
It is not and could not have been intended that it should control in any manner 
the jurisdiction of the Court which could take cognizance of the offence. The 
only section on which Mr. Lalit relies is s. 22. It provides that no Court in- 
ferior to that of a Magistrate as defined in el. (c) of s. 2 shall try any offence 
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under‘ss. 3, 4,.5, 6,.7 and 8; It is clear that this is not a section which in 
terms excludes the jurisdiction of any Court to take cognizance of an offence 
under the Act. It only provides that the Court which takes cognizanse of 
an offence.under the. Act shall be a Court of either equal or superior jurisdic- 
tion than of the Magistrate named. The other provisions of the Act show that 
it could not. be otherwise. _ 

Section 8 of the Act prescribes for the first offence rigorous impfisonment 
for not less that one year and not more than three years, and also a fine, In 
the case of a second or subsequent conviction, it prescribes imprisonment for 
not less than two years and not more than five years in addition to fine. Similar 
punishments are provided by s. 3(2), s. 4 and s. 5. Under the provisions of 
the Criminal Procedure Code, which must be assumed to have been known to 
the Legislature when it framed these provisions, a District Magistrate, a Sub- 
Divisional Magistrate, a Presidency Magistrate or a Magistrate of the First 
Class could.not impose a sentence of more than two years and fine. Inasmuch 
as the provisions of the section prescribe sentences in excess of those that can 
be awarded by any one of the aforesaid Magistrates, it is clear that the inten- 
tion was ‘that a Court equal.to or superior should try these offences. If the 
intention were as contended for by Mr. Lalit, the section would have been en- 
tirely differently worded. Mr. Lalit relies on the observations of their Lord- 
ships of the Supreme Court in the judgment in Delhi Administration v. Ram 
Singh referred to above where it is said: 

“The Act creates new offences, provides for the forum before which they would be 
tried and the orders to be passed on conviction...” 
This observation cannot mean that the Court of the Magistrate as defined by 
s. 2(c) only would have jurisdiction. Their Lordships meant to convey that 
Court of a particular or a higher jurisdiction is prescribed. It is impossible, 
therefore, to hold that the learned Magistrate had no jurisdiction to deal with 
the case. 

In the result the appeal must be allowed. The order of acquittal passed 
by the learned Additional Sessions Judge is set aside and the order of con- 
viction and sentence passed by the learned Magistrate restored except as to the 
fine. Warrant to issue. 

Appeal allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Patel and Mr, Justice Chandrachud. 


CAPTAIN SHANKARRAO MOHITE v. BURJOR D. ENGINEER.” 


Criminal Procedure Code (Act V of 1898), Sec. 197—Act of omission by public servant 
closely connected with his duties—Such act amounting to an offence—Applicability 
of s. 197, ' 


Section 197 of the Criminal Procedure Code, 1898, applies where the act of omis- 
sion on the part of a public servant complained of is closely and inseparably connect- 
ed with the dutics which such a public servant has to perform and such act of 

, omission amounts to an offence. 
. Hori Ram Singh v. The Crown,’ Shreekantiah Ramayya Munipally v. The State 
of Bombay’ and Amrik Singh v. The State of Pepsu; applied. 
Satwant Singh v. The State of Punjab,’ referred to. 


Tue facts appear in the judgment. 


* Decided, October 21, 1967. Criminal Re- 1 [1989] 1 
visicn Application No. 1284 of 1961, against 2 [1955] 1 
the order passed by V: S. Kotwal. Judicial 632, 
Magistrate, First Class. V Court, Poona, in 3 [1935 
Criminal Case No...of 1961 4 [1960 
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H. M. Seervai, Advocate General, with R. B. Kotwal, for the petitioners. 
‘ A. G. Bhide, for the complainant. , 

V? H. Gumaste, Additional Government Pleader, with C. R. Dalvi, for the 
State. 


PATEL¿J. This application arises out of the unfortunate floods in the City 
of Poona due tó the bursting of Panshet and Khadakwasla Dams. The com- 
plainant is one Burjor D. Engineer, who filed a complaint in the Court of 
Judicial Magistrate, First Class, Poona, against the four petitioners, the first 
of whom is the Commissioner, Poona Division, the second is Collector and District 
Magistrate, Poona, third the District Superintendent of Police, Poona, and :he 
fourth is the Commissjoner, Poona City Municipal Corporation. The complaint 
is a very long document and extends to over several pages but the sum and sub- 
stance of it is that in law certain duties were cast on all these officers for the 
safety of the populace but in wanton disregard of these rules of duty they did 
not perform those functions which they were expected to perform. For example, 
in para. 16 the complainant says that ‘ 

“by reason of the exalted position which all the accused occupied they were res- 

ponsible for ‘the safety’ of the inhabitants and their. property in areas under their respec- 
tive control. They were by law enjoined to the best of their ability to prevent the com- 
mission ofea public nuisance and to use their best endeavours to avert any accident or 
danger to the public, their lives and property”. 
Tn subsequent paragraphs there is amplification of this statement explaining 
how they failed to act in the discharge of their duties. He, therefore, prayed 
that offefices under ss. 166 and 290 of the Indian Penal Code were made out 
against all these four. officers and, therefore, they should be proceeded with 
in accordance with law. ES 

‘The petitioners in answer to the notice raised a contention that the prosecu- 
tion was incompetent in the absence of a sanction from an appropriate authority 
under s. 197 of the Criminal Procedure Code. The learned Magistrate heard 
arguments on this point and decided that no sanction was necessary. It is 
this judgment that is sought to be challenged in this revisional application. 

In order to decide the question as to whether sanction is necessary or not. 
it is well-settled that we must proceed on the allegations contained in the com 
plaint as being true. If an offence under s. 166 is to be made out, the require- 
ments which are necessary to be proved would be -(1) that the accused was a 
public servant, (2) that he conducted himself in the particular manner charged, 
(3) that'such conduct was in the exercise of his public duties as such servant. 
(4) that such conduct was in disobedience of a direction of law, (5) that when 
the accused disobeyed such direction of law, he did so. knowingly, and (6) that 
when the aceused was guilty of such disobedience, he thereby intended or 
knew that he was likely to cause an injury. An offence under s. 290 of the 
Penal Code is in respect of a public nuisance which has been defined in s. 268. 
Now, this offence could no doubt be committed by a private citizen but when 
public nuisance is alleged against the officers like the petitioners it must be 
only on the footing that when they committed this offence they were acting 
in the discharge of their officidl duties and.in no other manner. 


Section 197, so far as is relevant, reads 


“,..whén any public servant...is accused of any offence alleged to have’ been com- 
mitted by him while acting or purporting to act in the discharge of his official duty, no 
Court shall take cognizance of such offence except...” : 

It is clear that the, act constituting the offence cannot be the actual duty that 
he is performing but something independent of that duty for. the doing the at 
of duty cannot’ both be legal and illegal. Yet it must arise out of the per 
formance of duty. Moreover it can never mean that a single act of duty must 
be regarded as the performance of duty out of which the offence must arise. 
Duty must be taken as the general duty which an officer has to perform such 
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as, as in the present case, of taking care of the populace in time of danger. 
I£ in the course of such performance of duty he does something which is an 
oftence the section must apply. Section 4(/) (0) and s. 442), Criminal Procetiure 
Code, make it clear that the words referring to acts done include illegal omissions. 
Inasmuch as the illegal omissions of the petitioners must necessarily arise out of 
the official duty which they were performing the section must apply. Ifthe ques- 
tion were res integra there may have been some scope for the argument canvassed 
on behalf of the opponent. The question, however, has been decided by the 
Federal Court in Hori Ram Singh v, The Crown’, In that case the appellant 
before the Federal Court was accused of two offences, one under s. 409 and 
another under s. 477A of the Penal Code. He was a Sub-Assistant Surgeon 
in the Punjab Provincial Subordinate Medical Service., When he was about 
to be transferred, a consignment of medicines was received in the Hospital. 
He did not make the necessary entries which were to be made in the register 
of stock and diverted the goods to his house and packed them along with his 
baggage for being transported to his new place of destination. An investiga- 
tion was set up on the report of the compounder of the hospital. In respect 
of the misappropriation of medicines he was charged under s. 409 for com- 
mitting criminal breach of trust, and in respect of the default in making the 
entries in the stock register he was charged under s. 477A. A question arose 
as to whether he could successfully be prosecuted without sanction, required 
by s. 270(/) of the Government of India Act. The Court) there considered 
several authorities and formulated certain tests. While dealing with s. 477A, 
Mr. Justice Varadachariar observed (p. 186): 

“...In the charge under s. 477A, the official capacity is involved in thé very act 
complained of as amounting to a crime, because the gravamen of the charge is that the 
accused acted fraudulently in the discharge of his official duty...The learned Advocate- 
General of the Punjab sought to found an argument on the fact that the appellant is in 
the present case charged not with an act in the sense of making a fraudulent entry in 
the course of his official duty, but with an omission to make an entry which it was his 
duty to make. I do not think that anything can be made to turn on this distinction. 
Apart from the principle that, for the purposes of the criminal law, acts and illegal 
omissions stand very much on the same footing, the conduct of the appellant in main- 
taining the accounts, which it was his duty to keep, has to be dealt with as a whole and 
the particular omission cannot of itself be treated as an offence except as a step in the 
appellant’s conduct in relation to the maintenance of the register which it was his duty 
correctly to maintain.” 

On the principle of this decision it must be held that the petitioners are 
protected by s. 197 of the Criminal Procedure Code. 

It is argued by the learned counsel who appears for the respondent that 
Hori Ram Singh’s case has no application to the facts of the present case. We 
are essentially concerned with the principle of the decision and not with the 
facts of a particular case. In order to prove the offences which the respondent 
alleged against these officers, he must prove that it was while discharging their 
official duties that they have not performed certain acts and it is the non- 
performance of these acts which amounts to an offence. 

The learned advocate for the resondent advanced a somewhat strange 
argument. According to him, the section may protect an officer if he commits 
a positive act of wrong doing but where he does not do anything by way of dis- 
charging his duty then he would not be entitled to protection. He argued that 
if the officers had considered the position obtaining at the dams and, there- 
after, decided not to do anything in the matter deliberately and dishonestly. 
then they would be protected because they had applied their mind and decided 
not to,do anything in the matter for the safety of the people. But, says he, 
they had not applied their mind and, therefore, they failed to discharge their 
duty of taking precautions for the safety of the people and, therefore, they 
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are not protected. We find it difficult to appreciate the argument. As we 
have said, since the decision of the Federal Court referred to above concludes 
the point it is not open to be canvassed before us. 

Even if, however, the question were open for decision, in the light of the 
test laid down by the Supreme Court in later cases we should have been ob- 
liged to hold that s. 197 of the Criminal Procedure Code is attracted by the 
facts of “this case. It is necessary to refer only to two cases decided by the 
Supreme Court. In Shreekantiah Ramayya Munipalli v. The State of Bombay?, 
the Court was dealing with an offence under s. 409 of the Penal Code. Mr. 
Justice Bose speaking for the Court cited the observations of Mr. Justices Vara- 
dachariar in Hori Bam Singh’s case and observed (p. 1186): 

“Now it is obvious that if section 197 of the Code of Criminal Procedure is construed 
too narrowly it can never be applied, for of course it is no part of an official’s duty to 
commit an offence and never can be. But it is not the duty we have to examine so 
much as the act, because an official act can be performed in the discharge of official 
duty as well as in dereliction of it. The section has content and its language must be 
given meaning. What it says is— 

‘When any public servant...is accused of any offence alleged to have been committed 
by him while acting or purporting to act in the discharge of his official duty...’ 

We have therefore first to concentrate on the word ‘offence’. ” 
He then analyses the offence in that case and observes (p. 1187): 

“|, Now it is evident that the entrustment and/or dominion here were in an official 

capacity, and it is equally evident that there could in this case be no disposal, lawful or 
otherwise, save by an act done or purporting to be done in an official capacity. There- 
fore, the Sct complained of, namely, the disposal, could not have been done in any other 
way.” , 
The test, therefore, that would emerge from this decision is whether the act 
(or omission) could have been done otherwise than in the discharge of duty 
by such officer. Applying this test we must hold that s. 197 of the Code of 
Criminal Procedure is applicable, since the omission complained of could not 
have been otherwise than in the discharge of their duty by the petitioners. 

The question again arose in the case of Amrik Singh v. The State of Pepsu®. 
The question was in respect of offences under ss. 465 and 409 of the Penal Code. 
Mr. Justice Venkatarama Ayyar after considering the effect of the authorities 
says (p. 1807): 

«...but if the act complained of is directly concerned with his official duties so that, 
if questioned, it could be claimed to have been done by virtue of the office, then sanc- 
tion would be necessary;...” 

Then dealing with the argument based on Hori Ram’s case and Gill v. The 
King* he says (pp. 1807 1810) : . 

“...If the acts complained of are so integrally connected with the duties attaching 
to the office as to be inseparable from them, then sanction under section 197(1) is neces- 
sary;... 
...The result then is that whether sanction is necessary to prosecute a public 
servant on a charge of criminal misappropriation, will depend on whether the acts 
complained of hinge on his duties as a public servant. If they do, then sanction is 
requisite,” . 

The test here formulated is one of close connection between the acts and 
the duty. In the present case the omissions complained of are very closely 
and inseparably connected with the duties that the petitioners have to perform. 
The test formulated in Amrik Singh’s case is, therefore, satisfied and the 
section must apply. ' 

The learned advocate tried to distinguish these cases by saying that in all 
these cases their Lordships were concerned with positive acts of officers which 
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constituted the offence while here we are concerned with non-action which 
amounts to an offence. We are concerned with the principle of the decision and 
if we apply the principles of these cases the result must,be what we have stated 
above. 

The learned advocate, while arguing that to acts ns non-commission the 
section cannot apply, has emphasized, as has been done by the learned Magis- 
trate, the words ‘‘while acting or purporting to act...” appearing în s. 197 
of the Code of Criminal Procedure, particularly the word “while”. Whatever 
could have been said in emphasis on that word, it would not seem to be open 
now, after the decision of the Privy Council in "Gall v. The King. ‘While com- 

paring the language employed in s. 270 of the Governmené of India Act and 
s. 197’ 6f' the Code of Criminal Procedure, their Lordships gbserved that (p. 59): 

«|The words in s. 270 ‘in respect of any act done or purporting to be done in the 
execution of his duty as a servant of the Crown’ appear to them to have precisely the 
same connotation as the words in s. 197, sub-s. 1, ‘any offence alleged to have been 
committed by him while acting or purporting to act in the discharge of his official duty’. 
It is idle to speculate why a change of language was made. But, if a temporal meaning 
is not given, as in their Lordships’ view it clearly should not be given, to the words 
in s. 197 ‘while acting, etc. it is in their opinion impossible to differentiate between 
the two sections.” 

The ‘observations of Mr. Justice Bose that ° 

“_..But it is not the duty we have to examine so much as the act, because an official 
act can be performed in the discharge of official duty as well as in dereliction of it”, 
in Shreekantiah Ramayya are apposite. This argument must, therefgre, fail. 

The learned advocate on behalf of the respondent has relied on the decision 
in the ease of Salwant Singh v. The State of Punjab, and argued that the view 
expressed in Hori Ram Singh’s case has been modified in this case. In this 
case the Court was dealing with two persons, one of whom was charged under 
s. 420 of the Penal Code ‘and another, a Government officer, was charged for 
having abetted the offence under s. 420 read with s. 109 of the Penal Code. The 
abetment consisted in his issuing a false certificate which enabled the other to 
draw moneys to which he was not entitled to. In this ease both Mr. Justice 
Tmam and Mr. Justice Kapur adopted the test laid down in Amrit Singh v. 
The State of Pepsu. Applying the test Mr. Justice Imam observes (p 101): 

“...The act of cheating or abetment thereof has no reasonable connection with the 

discharge of official duty. The act must bear such relation to the duty that the public 
servant could lay a reasonable but not a pretended or fanciful claim, that he did it in 
the course of the performance of his duty.” 
An argument was made by the learned advocate there that the act of Henderson 
in certifying the appellant’s claims as true by which he abetted the offence 
under s. 420 read with s. 109 was an official act and, therefore, attracted tho 
application of s. 197. While answering this argument, Mr. Justice Imam oh- 
served (p. 101): 

“...It is, however, to be remembered that Henderson was not prosecutzd for any 
offence concerning his act of certification. He was prosecuted for abetting the appellant 
to cheat.” 

They, therefore, held that Henderson’s offence was not one committed by hin 
while acting or purporting to act in the discharge of his official duty. 


It is lastly argued that in any case even if s. 197 is attracted in respect of 
_ offence under s. 166, the allegations made in the complaint clearly make ont 
an offence under s. 145 of the Bombay Police Act, 1951. He contends that this 
Act is a self-contained Act and it must be governed by its own provisions, at 
least so far as petitioners Nos. 1, 2 and 3 are concerned. We have carefully 
considered the arguments made and we have no hesitation in saying that there 
is no substance in the contention. The learned advocate has not been „able 
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to cite any provision contained in this Act by which petitioner No. 1 or peti- 
tioner No. 2 could be said to be ‘‘police officers’’ and since s. 145 in terms applies 
to ‘*police officers? they are clearly not within that section. . Even as to peti- 
tioner No. 3, it is clear that s. 197 of the Criminal Procedure Code will apply. 
Section 197 applies to all prosecutions before: a Magistrate’ for any offence. 
“¢Offénee’’ has been defined to mean ‘‘any act or omission made punishable by 
any law for the time being in force’’. If, therefore, under s. 145 of the Bom- 
bay Police Act the conduct of petitioner No. 3 is punishable then clearly it is an 
offence, and if it is an offence s. 197 must apply. It is, however, argued that 
s. 159 of the Police Act clearly negatives the application of s. 197. It is merely 
a protection afforded to a police officer or a Revenue Commissioner or Magis- 
trate who discharges some functions under the Police Act against their being 
penalised or required’ to pay damages if’ they can justify whatever they have 
done as being done bona fide and legally. This does not in any manner control 
the application of s. 197 of- the Code of Criminal Procedure. This argument 
must, therefore, be_repelled. l . 
‘In the result, we make the rule absolute and dismiss the complaint filed b 
the respondent. . oa 
- ! Rule made absolute. 


APPELLATE CIVIL. 


. Before Mr. Justice Mody and Mr. Justice Shah. 


_ K. SHANKAR NARAYANAN v. S. 8. THAKUR.* f 
Factories Act (LXIII of 1948), Sec. 59—Award made increasing rates of payment of basic 
- „wages with retrospective effect from date of award—Claim by workman under 
~ s 59(1) of Act for wages for overtime for period before date of award at increased 
rates fixed by award—Whether such claim sustainable, i . 


The petitioner was employed in the factory of the respondent and his working 
hours were governed by the Factories Act, 1948. In a dispute between the respon- 
dent and the petitioner and other employees of the respondent, regarding inter alia 
the rates of wages, which was referred to the Industrial Tribunal for adjudication, an 
award was made on February 5, 1959, increasing the rates of payment of basic wages 
‘as with retrospective effect from April 1, 1958. The petitioner claimed that he was 

~ entitled to receive payment of wages for overtime, ie. for the work done by him in 
excess of the ordinary working hours, at the rates computed on the basis of the 
higher rates of basic wages fixed by the award as from April 1, 1958. The respon- 
dent contended that under the award wages for overtime were payable only on’ the 
basis of the actual basic wages which were paid to the workmen between April 1, 
1958, and the date when the award became effective and came into operation and not 
at the increased rates of basic wages ordered to be paid by the award with retro- 
spective effect:— : ; N 

Held, that the award directed and determined that the basic wages of the petitioner 
evén as from April 1, 1958, were the increased rate of basic wages as mentioned in 
‘the award, and . ‘ : ° 5 

that, therefore, the increased rate of basic wages was the basis for calculation as 
mentioned in s. 59(1) of the Factories Act, 1948, for payment of wages for overtime 
to the petitioner from April 1, 1958. ' 


Tue facts are stated in the judgment. 


P. D. Kamerkar, for the petitioner. 
R. M. Kantawalla, instructed by Mulla & Mulla & Craigie Blunt & Caroe, 
for respondent No. 2. 


*PDecided, October d, 1961. Special Civil Application No. 625 of 1961. 
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Mopy J. This is a petition for an appropriate writ or direction under art. 
227 of the Constitution, filed by the petitioner challenging the judgment and 
order dated February 18, 1961, dismissing the petitioner’ s application passed 
by respondent No. 1 who is the appropriate authority *under the Payment of 
Wages Act. The petitioner is a workman and employee of respondents No. 2 
who are an engineering company. The petitioner is employed in the factory 
of respondents No. 2, respondents No. 2 being a public limited compafiy. The 
working hours of the petitioner as also of the other employees of respondents 
No. 2 working in the factory.of respondents No: 2 are governed by the 
Factories Act, 1948. Under the Factories Act the ordinary working hours at 
all relevant times were nine hours per day and forty-eight hours per week. 

' The petitioner and the other employees of respondents No. B being dissatisfied 
with the rates of wages and dearness allowance and certain other conditions 
of employment made certain demands upon respondents No. 2 on April 21, 
1957. The said demands being collective demands were treated as an indus- 
trial dispute and were referred by the then Government of Bombay to an 
Industrial Tribunal for adjudication under s. 10(2) of the Industrial Disputes 
Act, 1947. The Industrial Tribunal made its award on or about February 5. 
1959, and the said award was published in the Bombay Government Gazette 
on March 19, 1959. 

Only two of the demands which were the subject-matter of the said adjudi- 
cation are relevant in this case. The first demand was for fixing certai grades 
for the monthly paid staff of certain categories of respondents No. 2. That 
demand really was for an increase in the rates of basic wages of the members 
of the staff falling in those categories. It was demanded that the said in- 
creased rates should -be effective from January 1, 1957. The second of the said 
demands was for an increased rate of dearness allowance payable to the work- 
men of respondents No. 2. By the said award certain increased rates of pay- 
ment of basic wages in respect of some of the workmen of the said categories 
of staff mentioned in the first demand were granted. The award also granted 
certain higher rates of dearness allowance. By para. 38 of the award it was 
further directed that arrears of pay and dearness allowance shall be paid with 
retrospective effect from April 1, 1958, within the period mentioned in that 
paragraph. It is, therefore, clear that the award which is dated February 
5, 1959, and which became effective from the expiry of a month thereafter was 
given retrospective effect as from April 1, 1958. 

Respondents No. 2 have implemented the said award. There is no dispute 
that respondents No. 2 are paying basic wages and dearness allowance as di- 
rected by the said award since the date of the said award. Even as regards the 
retrospective payment ordered by the said award the petitioner as also the 
other workmen have been paid basic wages and dearness allowance as directed 
by the said award. There is, however, “only one dispute between respondents 
No. 2 and the petitioner as also some other workmen, with whom we are not 
concerned directly in this petition, and that is that according to the petitioner, 
he is enitled to receive payment of wages for overtime, i.e., for the work done 
by the petitioner in exccess of the ordinary working hours, at rates computed 
on the basis of the said higher rates of basic wages fixed by the award as from 
April 1, 1958. It is eqmmon ground that after the date of the award res- 

pondents No. 2 are paying even for overtime on the basis of the said higher 
see of basic wages. Respondents No. 2, however, deny that they are liable 
to pay for overtime for the period prior to the said award at the increased 
rates of basic wages. 

As respondents No. 2 did not pay to the petitioner wages for overtime on 
the basis of the increased rates mentioned in the award for the period prior 
to the award, the petitioner filed an application before respondent No.1. After 
giving due hearing to the parties, respondent No. 1 passed his sa#d judgment 
nn order dated February 18, 1961, dismissing the petitioner’s application 
with costs. 
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It is éommon ground that the petitioner would be entitled to payment of 
extra wages for overtime under s. 59 of the Factories Act, 1948, which was 
the relevant legislation governing the same at all relevant times. Sub-sections 
(1) and (3) only of s. 59 are relevant and are as follows: 

“59, Extra wages for overtime. (1) Where a worker works in a factory for more 
than nine hours in any day or for more than forty-eight hours in any week, he shall in 
respect of overtime work, be entitled to wages at the rate of twice his ordinary rate of 
wages. 

(3) For the purposes of this section, ‘ordinary rate of wages’, means the basig wages 
plus such allowances, including the cash equivalent of the advantage accruing through 
the concessional sale*to workers of foodgrains and other articles, as the worker is for 
the time being entitled to, but does not include a bonus.” 

By reason of sub-s. (/) of s. 59 the petitioner would be entitled to be paid 
wages for overtime at the rate of twice his ‘ordinary rate of wages’. The 
ordinary rate of wages would, in the case of the petitioner, be his basic wages, 
as it is again common ground that he was not entitled to any other allowance 
of the nature mentioned in sub-s. (3) of s. 59. The dispute between the parties, 
therefore, was as to what was the rate of wages of the petitioner on the basis 
whereof he was to be paid wages for overtime? The petitioner contends that as 
from April 1, 1958, he should be paid on the basis of the increased rate of basic 
wages payable to the petitioner under the said award, as the said award awards 
inereased rates of basic wages with retrospective effect from April 1, 1958. The 
respondents, however, contend on the other hand that the award gives retros- 
pective effect only as regards payment of the basic wages themselves and the 
dearness allowance but that the increased rates of basic wages have not been 
specifically mentioned in the award and, therefore, cannot be taken into ¢on- 
sideration for the purposes of the calculation of the wages payable to the peti- 
tioner for overtime. In other words, it is the contention of respondents No. 2 
that as a result of a true construction of the award wages for overtime are pay- 
able only on the basis of the actual basic wages which were being paid to its 
workmen between April 1, 1958, and the date when the said award became 
effective and came into operation and not at the increased rates of basic wages 
ordered to be paid by the award with. retrospective effect. Respondent No. 1 
in his judgment and order has upheld the contention of respondents No. 2 and 
negatived that of the petitioner. Shortly stated, respondent No. 1 has arrived 
at his said conclusion on three main grounds, the same being, firstly, that the 
demands made by the workmen of respondents No. 2 which resulted in the 
said award did not inelude a specific demand for an increased rate of wages 
for overtime. although such a specifie demand was in fact made in respect of 
dearness allowance, secondly, that nara. 38 of the award, which gives retros- 
pective effect, although it specifically menfions dearness allowance, does not 
mention or even refer to payment of wages for overtime, and thirdly, that the 
definition of the word ‘‘wages’’ in s. 2(vi) of the Payment of Wages Act did 
not include any remuneration to which the person employed was entitled to in 
respect of overtime work, but that the said definition was amended by the Pay- 
ment of Wages (Amendment) Act, 1957, so as to include in ‘‘wages’’ payment 
for overtime work, that the said amendment became effec*ive only from April. 
1, 1958, and that when the said demands which ultimately resulted in the said 
award were made, the demand for increase in wages could not be construed to 
include a demand for increased wages for overtime. In view of the said con- 
siderations, respondent No. 1 held that if an increased rate of payment of wages 
for overtime was intended to be awarded by the said award with retrospective 
, effect, it was necessary that it should have been so specifically directed by the 
said award and that in the absence of such a specifie direction wages for over- 
time were not payable on the basis of the increased rates of basic wages award- 
ed by the said award even though the award directed the same to be paid 
with retrospective effect. : 


+ 
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In our opinion, the whole approach of respondent No. 1 in dealing with this 
contention was miscouceived. Wages payable to a workman for the ordinary 
working hours would be fixed by the’terms of the contrast between him ang’ his 
employer, whether such terms be expréss or implied, with such variations if any 
therein “as may be made by an award or awards made under the Industrial 
Disputes Act.. The same would be the position as regards payment of gearness 
allowance. The payment of wages for overtime, however, stands on a totally 
different footing. Those wages are payable by ‘reason of the obligation cast 
on the gmployer by a statute, viz., s. 59 of the Factories Act, 1948. What s. 59 
enjoins is that-the employer shall pay to his workman wages for overtime at 
the rate of twice his ordinary rate of wages. Because of-theeprovisions of s. 59 
of the Factories Act it was obligatory upon respondents.No. 2 to pay to the 
petitioner wages for overtime at the rate of twice the petitioner’s ordinary rate 
of wages, which would be, in the case of the petitioner, only his basic wages. 
That was the obligation even during the period commencing from April.1, 1958, 
till the date when the said award became operative. The simple point, there- 
fore, was to ascertain what’ was the rate of basic wages of the petitioner at that 
time. Till the award was made the basic wages of the petitioner were at a 
lower rate but the award altered the position. It directed that the increased 
rate of basic wages be paid to the petitioner with retrospective effect, i.e., as 
from April 1, 1958. The award, therefore, directs and determines ‘that, the 
basic wages of the petitioner even as from April 1, 1958, were the increased 
rate of basie wages as mentioned in the award. As from April 1, 1958, there- 
fore, by reason of the award the basic wages of the petitioner were the increased 
rate of basic wages and that is the rate of wages which is the basis for*calcula- 
tion as mentioned in sub-s. (J) of s. 59 for payment of- wages for overtime. 
The petitioner was, therefore, entitled to be paid wages for overtime even from 
April 1, 1958, till the date when the award became effective at the rate of twice 
his basic wages, the basic wages being the increased basic wages as directed by 
the award. It is, therefore, irrelevant to ascertain, as contended by respon- 
dents No. 2 and as in fact done by respondent No. 1 in his judgment, as to 
whether the original demands made by the employees of respondents No. 2 in- 
eluded a specific demand for an increased rate of payment of wages for over- 
time or not or whether on a construction of: para. 38 of-the award an increased 
vate of payment of wages for overtime has or has not been ordered with retros- 
nective effect or not or whether the definition of ‘‘wages’’ in the Payment of 
Wages Act as it existed before its, said amendment would or would not include 
payment of wages for overtime.. These are irrelevant considerations. 

Mr. Kantawala, the learned counsel for respondents No. 2, contended that 
even if the correct position be as stated above, the entire provision of para. 38 
giving retrospective effect as regards both the basic wages and the dearness 
allowance is bad, illegal and inoperative. Mr. Kantawala contended that the 
Tndustrial Tribunal which made the said award had no: jurisdiction or power 
cr authority to give retrospective effect to payment of dearness allowance at 
the increased rate, although he conceded that it had jurisdiction to give retros 
pective effect to payment of. the increased rate of basic-wages. He contended 
that the provision in para. 38 giving retrospective effect to increased rates of 
lasie wages and dearnéss allowance is not severable and that, therefore. the 
nrovision as regards both of them is bad and invalid. He contended that there- 
fore the direction to pay the increased rate of basic wages with retrospective 
effect, is invalid and that the petitioner would be- entitled only to twice the rate 
of his original basie wages for the period April 1, 1958, till the date when the 
award became effective. It is not necessary to set out—and we do not. there- 
fore, set out—Mr. Kantawala’s contention as regards why the Industrial Tri- 
bunal was not competent to give retrospective effect to the payment of the in- 
ereased rate of dearness allowance. Even if that provision is bad as contended for 
bv Mr. Kantawala—and on which we express no opinion as it is unnecessary 
for us to do so—the same is clearly severable from the other direction which 
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gives retrospective effect to the-payment of basic wages at the increased rate. 
As the latter provision is severable, it will not be bad even if the said other 
provision about dearness allowance is bad. The conclusion that we have ar- 
iived at earlier would, therefore, not, be affected even if Mr. Kantawala’s con- 
tention about the illegality of giving retrospective effect to the increased rate 

of dearyess allowance was correct. i 
We, therefore, hold that the petitioner was entitled to be paid wages for 
overtime at twice the rate of his increased basic wages as determined by the 
said award. The judgment and order of respondent No. 1 is, therefore, in- 
eorrect and cannot be: sustained in law. We, therefore, set it aside? We, 
therefore, send the petitioner’s application for payment of wages for overtime 
back to the Payment, of Wages Authority for being dealt with in accordance 
with our above decision and observations. There‘will be no order as to costs. 
l ; Order actordingly 


INCOME-TAX REFERENCE, 





: Before Mr, Justice Tambe and Mr. Justice V. S. Desai. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY II, BOMBAY 





v. 
S. INDER SINGH GILL.*: 

Indian Income-tax Act (XI of 1922), Secs. 150), 16(1) (a)—Life insurance premia paid 
out of non-resident assessee’s foreign income—Whether amount of such premia 
exempted under-s. 15(1)—What must assessee establish to get exemption in respect 
of sum under s. 15(1). 

When an exemption or relief is claimed under s. 15(1) of the Indian Income-tax 
. Act, 1922, in respect of any sum; it must be shown that the said sum bears the 
character and quality of being included in the total income of the assessee, with 
reference to which the tax is levied. Foreign income of a non-resident assessee does 
not enter his total income and, therefore, life insurance premia paid out of the 
assessee’s foreign income cannot be exempted under s. 15(1) of the Act. 
Commr. of Inc.-tax v. Samnugger Jute Factory Co. Ltd.’ and Raja Shri Sailendra 
Narayan Bhanja Deo v. Commr. of Inc.-tax,? referred to. 


+ 


THE facts are stated in the judgment. 


G. N. Joshi and R. J. Joshi, for the Department. 
R. J. Kolah, with N. A. Mody, for the assessee. 


TAMBE J. This judgment will govern the decision of both the aforesail 
References. They arise out of the same order of the Tribunal. The asscsser 
S. Inder Singh Gill is a resident in Uganda (Africa). We are here concerned 
with six assessment years ie. 1946-47, 1947-48, 1948-49, 1949-50, 1950-51, and 
1951-52, the corresponding previous years being financial years ending with 
March 31 of each year. For these aforesaid years, one Jeevansingh Grewal was 
treated as the assessee’s statutory agent within the nfeaning of s. 43 of the 
Act.. In those assessments, the only income belonging to S. Inder Singh Gill, 
who is thé assessee before us, and to whom we would hereafter refer as the 
ussessee, assessed, was income from certain Bombay properties. In February 
1955, the Income-tax Officer found that the assessee owned in taxable territories 
certain other:properties also. He, therefore, with the previous approval of the 
Commissioner, initiated ‘proceedings under s. 34(7)(a) of the Income-tax Act 
(hereafter referred to'as the Act). It is to be noticed that this notice was 

*Decided, September 26/27. 1961. Income- 1 (1953) 24 LT.R. 265. 


tax Reference No. 36 of 1959 (with Income- 2 (1958) 36 I.T.R. 94. 
tax Reference. No. 24 of 1959). $ 
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issued against the assessee himself and not against Jeevansingh Grewal, who 
had been, in the original assessments, treated as the assessee’s statutory agent 
within the meaning of s. 43 of the Act. After receiving ghe notice, the assessee, 
in due course, filed returns of his income, and we are here concerned with the 
three contentions raised by the assessee. g 

The first contention raised by the assessee was that he was entitled;to have 
deductions of the allowances permissible under s. 9 of the Act in respect of his 
income from ‘all his properties situate within the taxable territories. In the 
first assessment, which was made against the statutory agent, this permissible 
deduction was not given in respect of the Bombay properties. He, therefore, 
claimed that he should be allowed those deductions in respect of the Bombay 
properties also. This claim of the assessee was resisted by the Revenue on the 
ground that the assessment in' respect of the income from the Bombay properties 
had become final in the first assessment made against the statutory agent. In 
a reopened assessment under s. 34, assessment relating to the Bombay properties 
cannot be reopened at the instance of the assessee. The second contention raised 
by the assessee was that in computing his world income, the tax paid by him 
to the Uganda Government on his Uganda income should be deducted. This 
claim of the assessee also was resisted by the Revenue. The third contention 
raised by the assessee was that during the assessment years, he had paid certain 
sums to effect an insurance on his life, and he claimed exemption fram being 
taxed in respect of those amounts under sub-s. (/) of s. 15 of the Act. This 
claim of the assessee was also resisted by the Revenue, and it was contended on 
behalf of the Revenue that the assessee was not entitled to claim benefit under 
sub-s. (Z) of s. 15 of the Act, because the sums paid by way of premia to effect 
an insurance on his life were not paid out of the total income of the assessee, 
but were paid out of his foreign income. The Income-tax Officer rejected the 
first two contentions of the assessee. In respect of the last contention, namely. 
as regards the benefit under sub-s. (/) of s. 15, the Income-tax officer appor- 
tioned the said premia account for each year between the assessee’s total income 
and his total world income. The assessee feeling dissatisfied, took an appeal to 
the Appellate Assistant Commissioner. The Appellate Assistant Commissioner 
not only rejected the assessee’s contentions, but even deprived the assessee 
of the proportionate relief allowed by the Income-tax Officer. The assessee 
took a second appeal before the Tribunal. 

Before the Tribunal, it was contended that the income from Bombay pro- 
perties should not have been taken in the assessments at the figure determined 
in the assessment made on the statutory agent, Jeevansingh Grewal, but should 
have been recomputed after making certain allowances permissible under s. 9 
of the Act. Relying on the decision of this Court reported in Commr. of Inc.- 
tax v. A. D. Shroff,’ the Tribunal. rejected this contention. It was also con- 
tended that notwithstanding that the life insurance premia was paid out of 
the assessee’s foreign income, the assessee should have been given benefit under 
s. 15 of the Act. This contention prevailed with the Tribunal. It took the 
view that to accept the Department’s contention would amount to read in the 
section that ‘‘the tax shall not be payable in respect of any sums paid out of 
his total income by an assessee to effect an insurance.’’ In the opinion of the 
Tribunal, there was no Warrant for reading the words ‘‘out of his total income”? 
in sub-s. (7) of s. 15. The Tribunal, therefore, held that even though the as- 
sessee had paid the premia out of his foreign income, he was entitled to get 
benefit under s. 15 of the Act. In support of the aforesaid conclusion, the 
Tribunal has given also other reasons beside the one stated above. But it is 
not necessary to refer to those reasons inasmuch as learned counsel for the 
assessee did not support the order of the Tribunal on the strength of those 
reasons. The assessee also contended that the tax paid by him to,the Uganda 
Government on his foreign income should be deducted in determining the as- 


1 (1956) 31 L-T.R. 284. 
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sessee’s foreign income and in including it in his total world income. This 
contention also was rejected by the Tribunal. Both the Commissioner of In- 
come-tax as well as the,assessee filed applications under s. 66(/) of the Act. The 
Tribunal. held that questions of law did arise out of the aforesaid order of the 
Tribunal. On the application of the Commissioner, the Tribunal has referred 
the following: question in its statement of the case. We will number it as 
question No. 1. i 

Q. 1. “Whether in the circumstances of the case the assessee was entitled to the 
benefit of section 15(1) of the Income-tax' Act in regard to the Life Insurance premium 
paid’ by him?” : 

This is Income-taxeReference No. 36 of 1959. On the application made by the 
assessee, the Tribunal has referred to us the following two questions in its 
statement of the ease. We would renumber them as questions Nos. 2 and 3: 

Q. 2. “Whether on the facts and in the circumstances of the case the assessee is 
entitled to claim that the income from Bombay property as originally assessed in the 
hands of the statutory agent under section 43 of the Income-tax Act should be recom- 
puted?” 

Q. 3. “Whether for the purpose of computing the total world income of the asses- 
see as defined in section 2(15) of the Income-tax Act, the income accruing in Uganda 
has to be reduced by the taxes paid to the Uganda Government in respect of such income?” 
We wil deal with these questions seriatim. Mr. Joshi contends that the as- 
sessee, in order to claim exemption under sub-s. (/) of s. 15 of the Act, must 
first establish that the sums paid by him to effect insurance on his life were 
paid out of his total income within the meaning of the Act. Unless and until 
he estaBlishes this fact, he is not entitled to claim the said exemption. He re- 
ferred us to the decisions reported in Commr. of Inc.-tax v. Samnugger Jute 
Factory Co. Ltd;2 Commr. Inc.-tax v. National Electrical Industries ;3 and 
Commissioner (Central) I. T., Bombay v. Ratji4 On the other hand, it is 
the contention of Mr. Kolah that there is no warrant for saying that the as- 
sessee must establish that ‘the sums paid to effect insurance on his life were 
paid out of his total income. Sub-section (7) of s. 15 does not in terms say 
so, and it is not open to this Court to read the sub-section in that manner. In 
the alternative, it is his argument that the assessee had been assessed as a non- 
resident. That being the ease, his foreign income also gets included in the 
assessment, and in this view of the matter also he is entitled to exemption under 
sub-s. (J) of s. 15 of the Act. In our opinion, the contention raised on behalf 
of the Revenue is well founded. Sub-section (7) of s. 15 is in following terms: 

“(1) The tax shall not be payable in respect of any sums paid by an assessee to 
effect an insurance on the life of the assessee or on the life of a wife or husband of 
the assessee or in respect of a contract for a deferred annuity on the life of the assessee 
or on the life of a wife or husband of the assessée, or as a contribution to any Provident 
Fund to which the Provident Funds Act, 1925, applies.” 

It is true that the sub-section in terms does say that the tax shall not be payable 
in respect of any sums paid by an assessee out of his total income to effect an 
insurance on the life of the assessee. But, in our view, the language in which 
the sub-section is couched postulates that the sums exempted under sub-s. (1) 
of s. 15 would have been chargeable to tax but for the exemptions provided 
by the Act. The exemption granted is from charging the said sums to tax. 
The question of exempting any sum from being charged to tax arises only 
when that sum could or would possibly enter the field of that particular taxa- 
tion. 

Section 3, which is the charging section, provides that 

“Where any Act of Central Legislature enacts that income-tax shall be charged for 

any year at any rate or rates, tax at that rate or those rates shall be charged for that 
2 (1953) 24 LTR. 265. 4 (1948) 61 Bom. L.R. 118, s.o. 17 I.D.R. 
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year in accordance. with, and subject to the provisions of, this Act in respect of the 
total income of the previous year of every individual, Hindu undivided family, company 
and local authority, and of every firm and other association of persons or the partmers 
of the firm or members of the association individually.” 
It follows that income-tax is a tax on the categories of persons sierieoted m 
s. 8 in relation to their total income of the previous year. Sub-section (15) 
of s. 2 defines the total income in following terms: 7 

“total income’ means total amount of income, profits and gains referred to in sub- 
section M of section 4 computed in the manner laid down in this Act,. 
That sub-section also defines the total world income in following ‘terms: 

“_».46tal world income’ includes all income, profits and gains wherever accruing 
or aising except ‘income to which, under the provisions of sub-gection (3) of section 4, 
this Act does not apply and except any capital gain which is not includible in the total 
income of an assessee;” : 
The total income of an assessee thus is the total income. within the. meaning of 
sub-s. (7) of s. 4 of the Act. When we turn to sub-s. (7) of s. 4, we find that 
it first says that, subject to the provisions of this Act, the total income of any pre- 
vious year of any person includes all income, profits and gains from’ whatever 
source derived. It:then divides, the assessee into two categories—a person who. is 
a resident in the taxable territories, and a person who is not a resident in the tax- 
able territories. Income received or deemed to be received in taxable territories 
both of a resident as well as a non-resident assessee enters his total income. In the 
case of a resident, in addition to the aforesaid income, income accruing to him 
in taxable territories as well as accruing to him outside taxable territories is 
included in ‘his total income. Such, however, is not the case of a non-resident. 
In addition to the income received in taxable territories, the other income added 
to his total income is only the income accruing or arising or deemed to accrue 
or arise to.him in taxable territories during the previous year. The difference 
thus in short is that practically all his world income enters the total income of 
a resident assessee. In the case of a non-resident assessee, however, his entire 
world income does not enter his total income. His total income is confined 
only to the income received by him in taxable territories. and the income ‘aecru- 
ing to him or deemed to be accruing to him in the taxable territories. Apart 
from the exclusions and exemptions provided in the Act, these are the two res- 
pective fields of taxation in their widest amplitude. Sub-section (3) of s. 4 
provides that any income, profits or gains falling within the followine classe 
shall not be included in the total income of the person receiving them. Tt 
then enumerates 22 classes of income, -profits and gains, which. accovdine ta 
those provisions are. not included in the total income of an assessee. Tho, 
phraseology. used in sub-s. (3) of s. 4 indicates that when the Legislature in- 
tended that a particular class of income should not at all enter total ineome 
it has in terms said so. Sections .5 and 5A refer to Ineome-tax antho~‘ties. 
Section 6 enumerates the six heads or sources of income. Sections 7 to 12 pro- 
vide the manner in which the income from these heads is to be comvuted afte- 
allowing.certain deductions, and s. 12B relates to capital gains. Section 13 provi- 
des that income, profits and gains shall be computed, for the purposes of ss. 10 
( business) and 12 (other sources) in accordance with the method of accounting 
regularly employed by the assessee. Section 14 relates to exemptions ofge- 
neral nature. It would be pertinent to note that the exemption provided in 
s. 14 is an exemption from tax on a particular- kind of income or part. thereof 
of an assessee, and not an exclusion of that income from his total income. 
The exemptions provided in ss. 15, 15A, 15B and-15C are special cases of 
exemptions from-tax. The opening clause of all these sections is .identical, 
and that is: “the tax shall not be payable.’’ Section 15, as already stated. 
relates to exemption from tax of sums paid by an assessee to effect an in- 
surance on his life or certain other lives,.or paid as contributions to. anv 
provident fund. Section 16 deals with eoinputationt of total income. The head- 
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ing of s. 16—‘‘Exemptions and exclusions in determining thé total income’’— is 
misleading.. The section in fact provides what sums, are to be included or 
excluded in determining the total income. Sub-section , (Z) (a) of s. 16 inter 
alia provides that the*’sums exempted under s..15 are to be included in the 
total income of the assessee. These provisions of sub-s. (J)(@) of s. 16, which 
say that the -sums exempted from taxation under s. 15 are to be included 
in the total income show that the sums exempted have the character and 
quality of being included in the total income of the assegsee as the tax payable 
is determined with reference to the total. income of an assessee. It would. 
therefore, logically follow that when an exemption or relief is claimed under 
s. 15(1) in respect of any sum, ‘it must be. shown that the said sum bears the 
character and quality of being included in the total income of the assessee, 
‘with reference to which the tax is levied. Foreign income of a non-resident 
assessee does not enter his total income. 

In Commissioner of Income-taz, West Bengal v. Sumnugger Jute Factory 
Co, Ltd., the assessee had made contributions to the Gandhi National Memo- 
rial Fund out of his income other than his income of the previous year, in 
respect of .which he was assessed. He claimed exemption under s. 15B of the 
Act. .The claim was opposed by the: Department on the ground that the 
contributions .to the charities were not made by the assessee out of his total 
income of the relevant year, and therefore, the assessee was not entitled to 
the exefhption. The assessee’s contention prevailed with the Tribunal. The 
findings of the Tribunal were that the amounts were really paid by the asses- 
see and that it was not necessary that the.amounts should have been paid out 
of-the income of the previous years relevant to the assessment. The Tribunal, 
however, ‘referred the matter to the High Court under s. 66(/) of the Act. 
The conclusions of, the Tribunal were not accepted. In over-ruling the view 
taken, by, the Tribunal, Chakravartti, C.J. observed (p. 272) : 

.. Section, 15B belongs to a series of sections which deal with exemptions from 
tax. -The introductory, words in`each one of those sections are: “The tax shall not be 
payable by an_assessee, ete,’ That language contrasts noticeably with the language of 
Section 4(3) of, the. Act which says that income, profits or gains, falling within certain 
classes shall not þe- included in the total income of the person receiving them. It is thus 
clear ‘that while sums to which Section 43). applies are not to be brought into the com- 
putation at all ‘and are not to be treated as a part.of the assessable income those to which 
the exemption sections apply are only sums in respect of which no tax is payable, al- 
though the income represented by them ds assessable income. It is but common sense 
that sums in respect of which an exemption from tax is granted must be sums which 
would be liable to taxation but for the exemption. “Exemption from tax in respect of 
sums not assessable. to tax at all is something wholly meaningless. That the sums, in 
respect of which exemptions are provided for by Section 14 onwards, are and must be 
parts of the assessable income of the assessee, is placed beyond doubt by the provisions 
of Section 16(1)(a) of the Act, which lays down how the total income is to be computed.” 
The other two decisions to which reference was made by Mr. Joshi do not 
directly relate to the question which we have to consider. , We do not, there- 
fore, consider it necessary to refer to them here. Mr. Kolah. in argument, 
said that the decision in Commissioner, of Income-tax, West Bengal x. Sum- 
nugger Jute Factory Co. Lid. has no application to the facts of the case inas- 
much as the sums paid „by the -assessee by way of premia were paid out of 
the income of the previous year and not out of the income other than the 
income of the. previous year: . We -are unable to accept this argument of 
Mr. Kolah. -The decision of the learned Chief Justice turned on the fact 
that the exemption claimed -was in. respect of a sum which did not form part 
of the assessable income of the assessee. Whether it was paid out of income 
* other than the income of the previous year or was paid out of income not 
assessable at all would not affect the ratio of the decision. For the purposes 
of this case, it is not necessary to decide and to avoid possible prejudice to 
such assessee who pays life insurance premia out of income excluded under 
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s. 4(3) we do not’ propose to decide that the sums exempted from tax under 
sub-s. (J) of s. 15 are and must be parts of assessable income of the assessee. 
It is sufficient to say that the assessee must at least establish that the sums in 
respect of which he claims exemption from tax under sfib-s. (7) of s. 15 have 
or bear the quality of entering the field of taxation, in its widest amplitude, 
apart from the exclusions and exemptions provided in the various sections 
of the Act. i ° 

Mr. Kolah referred us to a decision in Raja Shri Sailendra Narayan Bhanja 
Deo v. Commr. of Inc.-taxS That decision is hardly of any assistance to 
the asgessee. In that case, the assessee claimed exemption under s. 15B of the 
Act in respect of certain donations of Rs. 10,000 made by .him to charitable 
institutions. It was found that the assessee’s agriculturaf income amounted 
to Rs. 5,00,000 and non-agricultural income amounted ‘to Rs. 91,000. The 
account books maintained, however, in respect of both these incomes were 
composite accounts, and the said sum of Rs. 10,000 was debited in these books. 
It was held by the Income-tax authorities as well as the Tribunal that, as 
there was no proof that the contribution was made solely from out of non- 


agricultural income, the assessee was allowed exemption to the extent . 
ot Rs. 1,754 being the proportionate amount between the agricultural and non-' 


agricultural income. The question referred to the High Court was (p. 96): . 
“Whether in the circumstances of the case, the assessee was entitled to a rebate on 
the entire sum of Rs. 10,000 paid to an institution approved under section 18B of the 
Indian Income-tax Act and not on Rs. 1,754 deemed to be the proportionate amount paid 
out of non-agricultural income.” 
In the High Court, the assessee filed an affidavit stating that he had made 
various donations amounting to Rs, 74,000 and that the donation of Rs. 10,000 
in respect of which he claimed exemption was paid out of non-agricultural 
income, whereas the other donations amounting to Rs. 64,000 were made out of 
agricultural income. On reading the decision, it appears that the case of the as- 
sessee that the donation of Rs. 10,000 was made out of a non-agricultural intome 
has been accepted by the High Court. At page 100 of the report, it is observed: 
' «The assessee claimed a rebate on the charity made to an approved institution 
in a sum of Rs. 10,000. By making that claim before the Income-tax Department, he 
clearly indicated that he paid Rs. 10,000 from out of the non-agricultural income. There 
is nothing absurd in this. It is quite reasonable that if the non-agricultural income is 
Rs. 91,000, the assessee can pay Rs. 10,000 out of it towards charity to an approved insti- 
tution and in the affidavit filed before us also he clearly stated that this charity was 
paid out of the non-agricultural income.” ' 
The income was of that year. The fact accepted was that charity was paid out 
of this non-agricultural income. That being the position, it is clear that the 
exemption claimed related to an amount which formed part of the total income 
of the assessee in that case. We also find it difficult to accept the other argu- 
ment of Mr. Kolah that the foreign income of a non-resident assessee enters 
assessment, and therefore, exemption should be granted under sub-s. (7) of s. 15 
even if the premia has been paid out of his foreign income. We have not 
come across any provisions of law, nor was any pointed out to us which would 
go to show that the foreign income of a non-resident assessee enters the assess- 
ment for the purposes bf determination of the amount of income-tax, unless 
he opts to throw it in his total income. It is an admitted position that the 
assessee had not exercised the said option offered to non-resident assessees under 
s. 17 of the Act. It is true that as a result of the legal fiction enacted in that 
section foreign income of the non-resident assessee has relevance in the matter 
of determination of the amount of super-tax payable by him, and in that sense, 


it may be said to have entered his assessment; but, that is altogether a different | 


matter. The said legal fiction cannot be carried any further, and can have 
no relevance in construing s. 15(7) of the Act. In our opinion, therefore, in 
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the circumstances òf thè case, the assessee was not entitled to the benefit under 
sub-s. {7)-of s. 15 of the Act in regard to the life insurance premia paid by 
hime : 

As regards the second question, Mr. Kolah contends that under s. 9 of the 
Act, the- assessee was entitled to exclusions of .certain amounts from computa- 
tion of his income from Bombay properties. .The first assessment was made not 
on him but on J eevansingh Grewal, .who. was treated by the Depart- 
ment as the assessee’s statutory agent. Had -the Department re-opened 
assessmént against’ Jeevansingh Grewal by giving a notice within a period of 
two years ag provided under the second proviso to s. 34, it may perhaps have 
been open to the Department to say that the assessment in respect of the Bom- 
bay property had become final.. But the, Income-tax Officer has not re-opened 
the assessment against Jeevansingh: Grewal.. On the other hand, the assessment 
has been re-opened against the assessee.... The income of his property has never 
been taxed in his hands at any ‚time before he was served with a notice under 
s. 84 of the Act. The assessment, therefore, is the first and fresh assessment 
of his income. He is, therefore,.not bound by the determination of the income 
of Bombay property in the dssessment against his statutory agent Jeevansingh 
Grewal. The assessee in the first assessment and the assessee in the re-assess- 
ment are two different persons. Mr. Joshi, on the other hand, contends that 
the first assessment. was on the income of the assessee. The assessment which is 
re-opened also is in respect of the income of the assessee. The scope of re- 
assessment under s. 34 is a limited scope. It is an assessment only in respect 
of the income that has escaped assessment.. The first assessment which relates 
to the income which had been disclosed has already become final, and in the 
reopened assessment under. s. 34, it is not open to the assessee to agitate that 
the income which had already been computed be recomputed. He referred us to 
the decisions reported in Commissioner of Income-tax, Bombay City v. A. D. 
Shroff (in particular to page 292); Anglo-French Textile Co. Lid. v. Commr, 
of Int.-tax: No. 46 and Madhavjee Damodar v. Commsr. of Inc. Tags.” Section 
34-relates to the powers of the Income-tax Officer to assess or re-assess an asses- 
see in certain circumstances if he has reason to believe that income, profits and 
gains chargeable to income-tax have escaped ‘assessment for that year, or have 
heen under-assessed or assessed at too.low a rate, or have been made the subject 
of excessive relief under the Act, or excessive loss or depreciation allowance 
has been computed. The scope of this section was considered by a Full Bench 
of the Caleutta High Court in Satyendra Mohen Roy Choudhury v. Commis- 
stoner of Income-tax, Bengal.8 Rankin C.J., who delivered the judgment of 
the Court, observed (p. 451): 

“On this footing I am unable to say that the language -of section 34 points to an in- 
tention to give to the assessee a right to re-open the whole assessment before being 
rendered liable to further tax. It is not for the Court to determine whether the ad- 
ministrative inconvenience entailed by such a right wotld be much or little, or whether 
it would afford any sufficient reason for refusing to the assessee a right to re-open the 
whole matter. Nor is it for the Court to consider whether there is any real injustice 
or inconvenience in refusing this right to an assessee who has failed to make a return. 
Such considerations are questions of policy’ and debatable as such, As a matter of the 
true construction of this section it appears to me that if the *legislature had meant to 
say. that if.in any case it ‘appears to the Income-tax Officer that an assessee has been 
assessed upon too low a figure or at too low a rate, the Income-tax Officer may issue a 
fresh notice under section 22(2). and may proceed to reassess such assessee afresh, the 
language employed would ‘have been noticeably different from that which we find in 
the present section.” _ , 

The ratio-of the said decision of the Full Bench of the Caleutta High Court 
was accepted, by a Division Bench of this Court in Madhavjee Damodar v. 
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Commr of Ine. Taz. ` The learned Chief Justice observed (p. 458): an 

“... I agree with the views there expressed viz., that under Section 34, of „the Act 
it is income which has escaped assessment which can be subseqyently charged and thatit 
is not open-to` an assessee, when charged. in that way to reopen the whole assessment 
and seek to be allowed credit in respect of some item which has been over-assessed_ 
but on the other hand it is open for an assessee to show that income alleged | to have 
escaped assessment has. in truth and in fact sal escaped assessment, but has been brought 
in under some inappropriate head.” 

This vigw has again been reiterated in another. Division Bench case; in Commis-. 
sioner of Income-tax, Bombay City v.. A. D.. Shroff. Mr. Kolah, in; his. 
argument, stated that he-had no quarrel with the principle, but: ‘the... 
principle would come into play only when the assessee in, thefirst, assessment. 
and the assessee in the re-opened. assessment is one. and. “the same person;..as’ 
there was in those decisions. In the present case, the.assessee is’ not: the: same. 
According to Mr. Kolah, the assessee before us,’ namely, SS. Inder. Singh - Gill,. 
was not the assessee in the first assessment at all. On the other hand, the asses-: 
gee in the first assessment was Jeevansingh Grewal. The present assessee could: 
not have agitated against the assessment order in the first assessment; he could: 
not have taken an appeal against that order of assessment. In-these cireum-, 
stances, it cannot be said that the first assessment had.beeome final and conelu-: 
sive against him. It is indeed true that the assessee on record in the firgt assess-. 
ment was Jeevansingh Grewal, and the assessee in the re-opened assessment. is: 
S. Inder Singh Gill, the assessee before us. But that does not mean that S. 
Inder Singh Gill was not the assessee within the meaning of the Act in respect 
of the income assessed in the first assessment, or that-he could not have,eby way 
of an appeal, agitated against the order made in the first assessment. It cannot 
be disputed that the first assessment was made in respect of the income of S. 
Inder- Singh Gill, which could be brought to tax under the Indian Income-tax' 
Act.. It is an admitted position that S. Inder Singh Gill is a- non-resident. 
within the meaning of the Act. Im these circumstances, it was open t6° the 
Income-tax authorities, under ss. 42 and 43 of the Act, to serve a notice on 
Jeevansingh Grewal of their intention of treating him as the agent of S. Inder 
Singh Gill, and treating him as an assessee. The regularity of this action has 
at no time been challenged. The assessment made against Jeevansingh Grewal, 
therefore, was an assessment in respect of the income of §: Inder Singh Gill. 
Sub-section (2)- of s. 2, which defines an assessee, reads: 

“ (A ssessee’ means a person by whom income-tax or any other sum of ‘money is’ 
payable under this Act, and includes every person in respect of whom any ` proceeding» 
under this Act has been taken for the assessment of his income or of the’ loss sustained 
by him or of the amount of refund ‘due to him.” 7 
In the ‘definition thus, two categoriés of persons are imeluded: in-the term asses-- 
see; ‘a person by” whom income-tax payable under ‘the’ Act is “an “assessee,” 
similarly: a person in respect of whom any proceedings under the Act are taken’ 
is also an assessee. We have already referred to s. 3, which is the charging 
section. That section imposes income-tax upon a person in respect ‘of his in- 
come. Itis now beyond dispute that the liability to pay tax arises by virtue 
of this charging section, and it arises at the close of the year. It is not depend- 
ent onthe quantification of the amount of tax by an Income- tax Officer’in, the’ 
ineome-tax proceedings. In Wallace Brothers & Co, Ltd. y. Commr. Ine. Tax,2 i 
the Privy Council stated (p. 244) : 

“Second, the rate of tax for the. year of assessment may be fixed after the close of, 
the previous year and the assessment will necessarily be made after the close of that 
year. But the liability .to tax arises by virtue of the charging section alone, and it. 
arises not later ‘than the close ‘of the į Previous, year, though quantification of the amount 
payable is postponed.” š 
The assessee, therefore, was a person. within the meaning of the Act, who was 

9 (1948)16 I.T.R. 240, P.O. 
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liable to pay tax though the amount of tax payable by him was not ascertained 
in the assessment proceedings. A right of appeal against the order of the 
Incame-tax Officer is conferred on an assessee under s. 30 of the Act. The 
right is not limited to an assessee on record only. In our opinion, therefore, 
the assessee could have appealed against the first assessment order. It cannot, 
therefore, be said that he had no right, or could not have in any manner agitat- 
ed again&t the first assessment order. In our opinion, therefore, the first assess- 
ment order had equally become final against the assessee though the assessee 
on record was Jeevansingh Grewal. The principle in the aforesaid decisions, 
therefore, would equally be applicable to the facts of the present case. {In our 
opinion, therefore, the assessee was not entitled to claim reopening of the com- 
putation of income of his Bombay property. 

As regards the thitd question, the Tribunal, in rejecting the contention of 
the assessee, has observed: 

“We are not aware of any commercial practice or principle which lays down that tax 
paid by one on one’s income is a proper deduction in determining one’s income for the 
purpose of taxation.” 

No good reason has been shown to us to differ from the conclusion to which the 
Tribunal has reached. 

For the reasons stated above, our answer to all the three questions is in the 
negative., The assessee shall pay the costs of the Revenue of both the References. 


Answers accordingly. 


Solicitor for the Commissioner: P. G. Gokhale. 
Solicitors for the assessee: Rustomji & Ginwalla. 


X SALES TAX REFERENCE. 


- Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


THE:STAR TRADING CO. (PRIVATE) LTD. v. THE 
g f ape “STATE OF BOMBAY.* 
Bombay Sales Tax Act (Bom: II of 1953), Schedule B, Items 69, 43, 52—Cooling plant 
used for cooling.solution used for mercerising processes—Whether such plant “Refri- 
gerator” within Item 69 of.Sch. B to Act. 


A cooling plant used to cool a solution of caustic soda used for mercerising cotton 
fabrics falls within the meaning of the expression “Refrigerator” occurring in item 
a No. 69 of Schedule B to the Bombay Sales Tax Act, 1953. 


‘Tue facts appear in the judgment. 


H. K. Shah with V. J. Jhavery, for the applicant. 
R. J. Joshi, instructed by M/s. Little & Co., for the respondent. 


TAMBE J. On an application by the dealers under s. 34 of the Bombay Sales 
Tax Act, III of 1953, the Sales-tax Tribunal, Bombay, drew up a statement of 
the case, and has referred to us the following question of law: 

“Whether the plant sold by the applicants (dealer) to the Colaba Land and Mill 
Co. Ltd., is covered by: item No. 69 of Schedule B to the Bombay Sales Tax Act, 1953.” 
The facts giving rise to this’: Reference are briefly these: The dealers, Messrs. 
Star Trading Co. (Private) Ltd., deals in articles of Mill, Gin stores and tex- 
tile machinery. During-the period of assessment, ‘they sold a cooling plant for 
Rs. 20,000- to the Kolaba Land and Mill Co. Ltd. They have been assessed to 
sales-tax on the said sale at the rate of one anna per rupee under Item 69 of 


“Decided, October 9, 1961. Sales Tax Reference No. 5 of 1959. 
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Schedule B of the Act of 1958. Item No. 69 of Schedule B is in following 
terms: 


“Serial No. Description of Rate of Sales Rate of Gexeral Rate of Purchase 
Goods. Tax. Sales Tax. Tax. 
l = © 3 4 
69 Refrigerators and Seven naye paise Three naye paise Seven npye paise- 
í air conditioning in the rupee. in the rupee. in the rupee.” 


plants., 

It was the contention of the dealers before the Sales-tax authorities that the 
cooling plant sold by them to the Kolaba Land and Mill Co, Ltd., was neither 
a refrigerator nor an air conditioning plant within the méaning of item 69. 
The contention raised on behalf of the dealers was not accepted by the Sales-tax 
authorities. Before the Tribunal, the dealers filed an affidavit, explaining the 
manner in which the cooling plant worked and was utilised by the mill for 
purposes of mercerising cotton fabric. The dealers also filed before the Tribu- 
nal a letter received by them from the Kolaba Land and Mill Co. Ltd. We will 
shortly advert to these documents. The Tribunal, after considering the affi-” 
davit and the letter, held that the purpose for which the cooling plant was 
used was to cool a certain solution used for mercerising processes. The cooling 
plant, therefore, fell within the meaning of the expression ‘‘Refrigerator’’ oc- 
curring in item 69. In this. view of the matter, the Tribunal rejeeted the 
contention of the dealers. As already stated, on an application made by them 
under s. 34, the aforesaid question has been referred to us. 

It is the contention of Mr. Shah that the Tribunal was in error in holding 
that the cooling plant used for mercerising processes is a refrigerato? within 
the meaning of item 69. According to him, the expression ‘‘Refrigerator’’ has 
to be understood as is commonly understood by people, that an article of domes- 
tie use which is commonly used by people for ;preserving articles of food and 
cooling drinks, He placed reliance on the Supreme Court decision in Rama- 
vatar Budhaiprasad v. Asst. Sales Tax Officer.' On the other hand, it is the 
contention of Mr. Joshi that there is no warrant for understanding the ex- 
pression ‘‘Refrigerator’? in such a narrow ‘sense.’ That expression would in- 
clude all cooling agents. Further, it -is his contention that whenever the 
Legislature intended limiting the levy of tax on articles used in households for 
domestic purposes, the Legislature had said so. The Legislature has not in any 
manner limited the scope and ambit of the expression ‘‘Refrigerator’’ in item 
69. In our opinion, the contentions raised by Mr. Joshi are not without force. 
The meaning of the expression ‘‘Refrigerator’’ as given in the Shorter Oxford 
English Dictionary is in following terms: : 

“Refrigerator: 1. That which refrigerates or cools. 2. An apparatus, vessel, or 
chamber for producing or maintaining a low degree of temperature... b any vessel, 
chamber, or apparatus in which the contents are preserved by maintaining a temperature 
near, at, or below freezing point, esp. in the cold storage of food.” 

In Webster, the meaning given is: 

“1, That which refrigerates or makes cold; that which keeps cool. specif: a. A 
box or room for keeping food or other articles cool. b. An apparatus for rapidly cooling 
heated liquids or vapours, "connected with a still, etc.” 

It will thus be seen that an apparatus for cooling liquids is covered by the’ 
expression ‘‘Refrigerator”. There is also nothing in the item 69 which would | 
restrict the meaning of the expression ‘“Refrigerator’” only to boxes or cabinets” 
in domestic use for cooling or preserving food and other articles. When this 
item 69 is read along with items 43 and 52, it becomes abundantly- clear that 
when the Legislature intended to restrict the levy. of tax to articles of domestic 
use falling under the generic expression occurring in items 43 and 52, the- 
Legislature has expressly said so. There being no such- qualifyihg clause in- 


1 (961) 1? 8.T.C. 286. 


1961.] ` STAR TRADING TO. (P) LTD. V. STATE OF BoMBAY—Tambe J. 149 


jtem 69, restricting the levy of tax only on those kinds of pebaeerators adapted 
for domestic use, it is not’ possible to ‘hold, as contended by the dealers, that we 
“must give that restrected meaning to the expression “Refrigerator”. The 
working’ of the cooling. plant sold by the dealers is explained by them in the 
affidavit filed before the Tribunal. In that affidavit, they have stated . 


“the process of mercerising essentially ` consists’ ‘of treatment of cotton fabric under 
dimensional control with a solution of caustic soda of a temperature not more than 
40°F. It is absolutely necessary ‘that ‘a niercerising plant be equipped with a caustic 
soda cooling plant. The cooling plant is placed dt a ‘convenient place near the machine 
or even at some, distance. from it. It is not necessary for the equipment to be installed in 
a close view since the ‘process is not of air conditioning but it is only of cooling the solu- 
tion of the caustic soda, The cooling’ plant “essentially consists of a compressor and 
cooling tubes | through which the coolant ‘is made to expand and consequently bring 
down the ‘temperature of the caustic soda which comes in direct contact with it. These 
cooling devices are inserted into a small tank which contains caustic soda of desired 
strength. From this tank by means of a pump the cool caustic soda solution is brought 
in the trump (sick trough) of the mercerising machine where the fabric is impregnated 
in the same and passed on to a stentering | Range. During the passage of the cloth on 
the stentering Range to remove the caustic soda from the fabric, hot water is sprayed 
on to the fabric.” ._. 


From the aforesaid affidavit of the, eaters it is s abundantly clear that as a part 
of the cooling plant, there is a tank or chamber in which, with the aid of the 
plant, caustic. ‘soda is cooled ‘and brought down to a desired temperature. In 
other words, it is an apparatus in which caustic soda is maintained at a „parti- 
cular low degree of temperature. ‘That being the factual position, in our 
opinion, the said cooling plant falls within the meaning of thè expression 
‘Refrigerator’? occurring inthe item 69. ‘Froni the letter of the Kolaba Land 
and Mill Co. Ltd., produced by the dealers before the Tribunal, it appears that 
the ¢ooling plant purchased ‘by. the Mills is capable of being used for other re- 
frigeration purposes also, and is not an apparatus solely and exclusivély used 
‘for ‘maintaining caustic: soda- used ‘in mercerising processes at a particular 
temperature. The letter i is in following terms: 


` “Dear Sirs, °° : ae 


` As desired in your es 'No-400/1/HM/3748 dated 22nd inst, we hereby certify 
that the Cooling plant supplied to us by you as per your Bill No. 130/SL of 20-11-1954 
is being used ‘by' us with our Cloth Mercerising ‘Machine and not for refrigeration 

purposes.” 

The concluding part of the ‘Iétier ‘and’ not-for refrigeration purposes’’ indi- 
eates that the said machine could be used for other refrigeration purposes than 
the cooling of caustic soda. It is true that im the letter, the Mills have suggest- 
ed that cooling caustic soda for mercerising purposes is not refrigeration. But 
“ the view of the Mills can ‘hardly -have-any relevance in determining the scope 
and ambit of the item 69. - 

It is next to be seen whether the- expression. ‘*Refrigerator’’ has: generally 
acquired any restricted meaning in commercial world. The Sales-tax Act is 
enacted for the purposes of levy of tax on the sale or Rurchase of goods inthe 
State of Bombay. The meaning. to, be, given:to the articles mentioned in the 
items of Schedule B, therefore, will have to, be, the meaning of those terms as 
understood in the market, i in other words in the commercial sense. There is no 
material on record to hold that i in-the commercial, world, the expression ‘‘Refri- 
gerator’’ is generally and. commonly understood as a refrigerator used for 
domestic ‘purposes only in the households. It is, therefore, not possible to hold 


Fores 


leaves was exempted from the oa of sales-tax. The exemption was sought to 
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be justified on the ground that betel leaves were’ vegetables and vegetables were 
exempted from levy of sales-tax. In repelling the contention, their Lordships 
observed that the word ‘vegetables’ cannot be given the eomprehensive meaning 
the term bears in natural history and has not been given that meaning in the 
taxing statute they were considering. The term ‘vegetable’ is to be under- 
stood, as commonly understood, denoting those classes of vegetable matter which 
„are grown in kitchen garden and used at the table. No elaborate reasoning is 
required to say that vegetable has acquired that meaning and in markets also 
.the term vegetable is understood in that sense. This, however, cannot be said 
-about the term ‘‘Refrigerator’’. ` . 

In the result, for the reasons stated above, the question sreferred to us will 
‘have to be answered in the. affirmative. We answer accordingly. The dealers 
shall pay the costs incurred by the Collector of Sales-tax. : 
Answer accordingly. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Naik and Mr. Justice Abhyankar. f 5 


., JAGANNATH HAZARIMAL v. THE STATE OF BOMBAY.*® 

Indian Limitation Act (IX of 1908), Art. 14—Criminal Procedure Code (Act V of 1898), 
Sec. 117--Whether act or order referred to in art. 14 refers to judicial act—Nature 
of order passed under s. 517, Criminal Procedura Code—Whether necessary for real 
owner of property to set aside such order. ; 


The act or order of an officer of the Government referred to in art. 14 of the 
Indian Limitation Act, 1908, refers to the executive act or administrative act’ but 
not to the decision of a Court of law which is a judicial act. In a given case ft may 
perhaps cover a quasi-judicial act. 

Govind Bala v. Ganu Abaji,’ Bullappa v. Tippangowda,’ and Bhopshetti v. Bhat, 
followed. , mie ‘ 

An order under s. 517 of the Criminal Procedure Code, 1898, passed at the con- 
clusion of a trial only concludes immediate right to possession but this does not 
conclude the right or title of any person to the ownership of the property. The real 
owner may proceed against the holder of the property and it is not necessary for 
him to have the order set aside. 

Queen-Empress v. Tribhovan Manekchand' and Secy. of State v. Lown Karan,’ 
referred to. 


Tue facts appear in the judgment. 


C. S. Dharmadhikari, for appellants Nos. 1, 3 and 4. 
B. A. Udhojt, for appellant No. 2, absent. 
G. R. Mudholkar, Assistant Government Pleader, for the respondent. 


ABHYANKAR J. The plaintiffs have filed this appeal against the dismissal 
of their suit by the Second Additional District Judge, Amravati, on a preli- 
minary finding on the issue of limitation. 

Plaintiff No. 1 is a partnership firm going by the name of Jagannath Hazari- 
mal firm doing business at Amravati and of which plaintiffs Nos. 2 to 4 are 
partners. The plaintiffs’ case is that the partnership carried on business in 
cotton seed at Amravati and held a licence required for doing that business or 


*Decided, September 18, 1961. First Appeal 2 (1930) 33 Bom. L. R. 517. 


No. 79 of 1956, against the decision of R. N. 3 (1939) 42 Bom. L. R. 228. 
Bongirwar, Second Additional District Judge, 4 (1884) I. L. R. 9 Bom. 131. 
at Amravati, in Civil Suit No. 5-A of 1953. 5 [1920] A. I. R. Pat. 182. 
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-for dealing with cottonseed under the Cotton Seed Control Order, 1947. There 
was a local’ Act in the then State of Madhya Pradesh called the Specified Com- 
modities Control Act., Under that Act, Control Orders could be issued in res- 
pect of specified commodities and accordingly an order called the Cotton Seed 
‘Control Order, 1947, was promulgated by the Government. Thereafter this 
‘Order-yvas substituted by va «similar Order in 1948. The plaintiffs had’ pur- 
‘chased cotton seed at Akola, Khamgaon and other- places and there being no 
restrictions ‘on transport. of cotton seed within the State the firm wanted to 
export cotton seed ‘after taking’ permit and for that purpose it despatched 
-cotton seed by railway to Gondia for being taken to Jabalpur. Cotton seed 
bags were taken to Jabalpur and were stocked in a godown owned by Ram- 
prasad and Gyarsilal at- Jabalpur.’ The cotton seed stock was stocked at Ja- 
‘balpur with a view to its further transport as soon as export facilities were 
available... The. plaintiffs’ case is that cotton seed bags were not stored at 
Jabalpur for the purpose of selling or for dealing in cotton seed which had 
to be covered by the regional licence. Admittedly, the plaintiffs held a licence 
-for the Amravati district under the Cotton Seed Control Order of 1947. 
It was alleged that about 63 bags of cotton seed were sold at Jabalpur on 
_ or-about November 16, 1947. The police prosecuted plaintiff No. 2 Hazarimal 
son of Jagannath, his munim Gopilal, and two local merchants of Jabalpur 
Gyarsilgl and Ramprasad for the -alleged contravention under s. 12 of the Spe- 
cified Commodities Act read with el. 9 of the Cotton Seed Control Order, 1947. 
The charge was that in contravention of the Order not being possessed of any 
licence for the Jabalpur District the accused had sold cotton seed at Jabalpur 
on Nowember 16, .1947: The accused were tried in the Court of Shri B. C. 
' Rai, Magistrate, First Class, Jabalpur, in Criminal case No. 40 of 1948. By 
his-judgment dated August 21, 1948, the trying Magistrate acquitted plaintiff 
No: 2°-Hazarimal and his munim Gopilal. He, however, convicted Gyarsilal 
and: Ramprasad for the offence with which they were charged. During pro- 
ceedings before the Court, cotton seed bags, 1001 in number, were seized as 
property in respect of which offence was committed. By para. 16 of the judg- 
ment it was ordered that the stock of cotton seed seized may..be returned to 
the owners. It is not clear under what circumstances a revision application 
was -preferred -by plaintiff-No. 2 Hazarimal to the Sessions Judge, Jabalpur. 
But there is on record exh. P-7 which shows that by the order dated December 
17, 1948, the Sessions Judge, Jabalpur, after hearing the parties ordered under 
s. 520 of the Code of Criminal Procedure that the cotton seed seized be re- 
turned to the owner Hazarimal immediately. . 

In spite of this acquittal Hazarimal was again prosecuted in the Court 
of the Magistrate, First Class, Amravati in Criminal case No. 67 of 1949 on 
identical facts. This prosecution resulted in the conviction of. plaintiff No. 2 
Hazarimal under el. 9(J) of the Central Provinces and Berar Cotton Seed 
Control Order, 1958, punishable under, s. 12 of the Specified Commodities Con- 
trol Act for having committed a breach of condition No. 5 in the licence. He 
was fined in sum of Rs. 500 but as respects the property the trying Magistrate 
observed as follows :— : : 

-. < SI think the above punishment is sufficient in a case, like this and so I do not order 
the confiscation of the-surety bond Exhibit P-61." - aon 

The reference to confiscation of the surety bond arose because the property 
which was released -apparently -by-the Sessions Judge must have been released 
under a bond executed by the plaintiff Hazarimal and Hazarimal had applied on 
or about July 26, 1949, for permission,to sell the property as it was deteriorating. 
This permission seems to have been given on that day but the sale proceeds 
were deposited by the surety_in the Court.. It was in this context that the 
trying Magistrate in Criminal case No., 67.of 1949 directed that no order of 
confiscation of the surety bond was necessary. = + |. {ae : 

Against this conviction accused Hazarimal filed an appeal which came to 
be-heard and decided by the First Additional Sessions Judge, Amravati. This 
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was Criminal Appeal No. 26 of 1951. By his judgment dated June 26, 1951, 
the learned Additional Sessions Judge, acquitted Hazarimal and quashed his 
conviction under cl. 9(7) of the Cotton Seed Control Order for.alleged breach 
of condition No. 5 of the licence. But in para. 16 of his* judgment, the léarned 
Additional Sessions Judge observed as follows.:— 

“The. -result is that the cotton seed bags seized do not belong to the accused, and 

shall be dealt with as ‘unclaimed property. The sale proceeds of 1001 bags realised ‘by 
the accused as suprutdar, if not already deposited in Court, shall be now ‘deposited by 
him, and shall also be treated on the basis of. unclaimed property.” 
Thus, so far as the sale proceeds of the cotton seed were onenen the pro- 
perty was treated as unclaimed property and was directed te be disposed of as 
unclaimed property. Being aggrieved by this order regarding the disposal of 
the property which was then converted into cash on account of the sale, accused 
Hazarimal preferred a revision in the High Court of Judicature at Nagpur. 
This revision was disposed of on June 6, 1952. The High Court declined to 
interfere with the order of the Additional Sessions Judge. However in dis- 
posing of the revision it has observed as follows : 

“Next it is said that the court was not right in ' regarding the property as indani 
because it was held in a case tried by a Magistrate in Jabalpur that this property be- 
longed to the firm of which the applicant is a partner. I am afraid the decision of the 
Jabalpur Magistrate is not relevant in this case. If the applicant has really title to the 
property it would certainly be open to him to establish it in a civil Court. The Court 
below could only act on the basis of the material before it and that material justifies 
the conclusion arrived at by it.. 

In view of this decision of the High Court the plaintiffs issued a notic& to the 
Deputy Commissioner, Amravati, on July 8, 1952, claiming the sale proceeds 
as their property because the cotton seed bags seized from them belonged to 
the firm. The Deputy Commissioner replied to this notice on January 31, 1953, 
repudiating the claim of the plaintiffs. A plaint was, therefore, filed by the 
plaintiffs claiming a declaration that 1001 bags of cotton seed in question be- 
longed to the firm Jagannath Hazarimal and its partners and the sale proceeds 
of that property could not be dealt with as unclaimed property. The plaint 
was filed on June 15, 1953. : 

Amongst other defences the State raised the defence of’ limitation. The 
pleading with respect to this defence is stated as follows i in para. 5 of the written 
statement :— 

“It is denied that any cause of action arose on 6-6-1952 as alleged. The cause of 
action if any arose on 28-8-1951 when Addi.. S.J. passed the order. The order is legal and 
proper till set aside by suit. No suit for declaration lies. The plaintiff ought to have 
sued for setting aside the order of Addl. S. J. The limitation for such suit -is one year 
from the date of order under article 14.of the Limitation Act. The suit is therefore barred 
by limitation.” mops 
The learned Judge of the trial Court chose to treat the plea of limitation as 
raising a-preliminary issue and decided that issue by his finding dated Januarv 
10, 1956. The learned Judge accepted the contention of the State that the 
claim i in suit. was governed by art. 14 of the Limitation Act and that limitation 
began to run from the edate of order of the Additional Sessions J udge and, 
therefore, the suit ought to have been filed within one year from the date of that. 
order. That order was passed on June 26, 1951, and the suit which was, filed. 
on June 15, 1953, was, therefore, held to be barred by limitation. 

We find it difficult to sustain the finding of the learned Additional District 
Judge on the point of limitation. Article 14 of the Limitation Act is as fol- . 
lows: Column 1 says :— 

“To set aside any act or order. of an officer of Government in his offical capacity; 
not herein otherwise expressly provided for.” 

This article. would, therefore, apply if the order of the Additional Sessions 
Judge in the criminal appeal ‘could be said to be an act or order of the. officer 
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-of the Govérnment.'’ Now, there is no doubt, and it has not been seriously dis- 
“puted: at the Bar, that’a judicial order.is not an act, or order of an officer of the 
Government. The act pr order of an officer of the Government referred to in 
‘art. 14 muf&t. nevessarily refer to, the executive act or administrative act. -In a 
given case it may perhaps cover a quasi-judicial’, act but certainly not the de- 
eision of a. Court; of law which is-a judicial act.. On this short ground, there- 
fore, thé finding of the Additional District Judge is liable to be set aside. 
“Tt seems that the learned Additional District Judge has not considered ‘this 
matter by reference to the wording of;art. 14 ‘in the first column at all. There 
is no doubtithat the order was passed in exercise of the powers by the appellate 
Court under s. 517, read with s. 520 of the.Code of Criminal Procedure. The 
order was not passed, in any administrative capacity. There was a lis before 
the Court, one side was claiming right to restoration of property and the other 
side- was disputing that right: “The decision was ‘given in the litigation, and 
we fail to see, therefore, how such an order could “be said either to be an act 
of the officer of: the. Government: or the .order- of the.officer of the. Government. 
If any authority is needed for this proposition we need refer to the following 
decisions ‘of this Court viz. Govinda’ Bala v. Ganu Abaji', Bullappa v.-Tippan- 
gowda? and Bhopshetti v. Bhat®.. The law is, therefore,” well-settled that a 
judicial order is notan act or order of an officer of the Government. The claim 
oÈ ‘thé? plaintiffs; therefore, -is: not: covéred í ‘by art, 14 of the imitation Act at 
all. 
- It will also,be necessary -to see -what is the Ste. of the order that was-passed 
by the Additional-.Sessions Judge -in appeal- when. he directed that-the pro- 
perty should be treated as unclaimed property... An order under s.-517 of the 
Code of Criminal Procedure passed at the conclusion of a trial only concludes 
immediate right to possession but this does not conclude the right or title of 
any person to the ownership of the property. The: real: owner may proceed 
~sagainst:thée holder of the’ articles and it cannot be said that there is any. neces- 
sity of having that order set aside. ‘Reference may usefully be made with 

regard to ‘this: aspect of-the- matter to the decision reported in Queen-Empress 
v: Pribhovan Manekehand* and observations at page-134: The-same view 
“peen taken’ by the Patna High Court as will appear from-the case in Kecy. of 
State v. Lown Karaun®. In that case the above decision of this Court is re- 
ferred to with approval and it is observed as follows :— 

“An order urider s. 524, directing property seized on ‘suspicion of its being stolen to 
be forfeited, and ordering’ the sale proceeds thereof ‘to’ be credited to Government, is 
illegal and without jurisdiction, as all that that section authorizes is that the Government, 
shall be free to sell'the property or to hold’ ìt as a trustee for the true owner. A suit 
therefore for’ the recovery “of possession of such ‘property is maintainable, and the fact 
that such “suit ‘is brought niore than a year after .the’ order pt confiscation is no bat; as 
it is ‘riot necessary to set that order aside” ~ = * 

The ‘learned Additional Sessions Judge in the criminal appeal-decided on” Tune 
26, 1951, came to the'‘conclusion that the accused-appellant’ before’ him “had 
apparently: not claimed the’ property and; therefore, thé property was ‘liable 
to be*treated "as unclaimed. ‘property. What seems to have been ‘forgotten’ is 
that the accused in that case ‘was Hazarimal aiid not thé partnership firm. The 
plaint claim is laid by thé partnership firm known as Jagannath Hazarimal firm 
of which not only the accused {Hazarimal) but’ two other persons are partners: 
The rights ‘of’ the partner's in respect. ofthe property ‘eould not possibly be ad- 
judicated. upon: py the learned ‘Additional | Sessions Judge. in making the order 
regarding disposal of thé property under s. 517 réad-with s. 520 of the Code of 
Criminal Procedure. ` This aspect of thé case does not seem to have been borne 
in thind in‘dealing with the question of limitation or the nature of the order 
that “was ‘passed by the” Additional Sessiozis Judge. | ‘In our opinion, it was not 
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necessary for the “plaintiffs to claim a declaration for setting aside the order 
“because the real dispute between the parties is whether the plaintiffs are able to 
establish their right to ownership of the property. è 

We, therefore, set aside the finding and the consequential agmi and 
decree of the trial Court. This necessitates remanding the’ case for decision 
on merits as several contentions of the parties have not been decided. 8 certi- 
ficate of refund under s. 13 of the Court-fees Act shall follow. 

The suit is remanded to the trial Court for disposal according to law. The 
respondent shall pay the costs of the appeal. 

aaa Suit remanded. 


7 SUPREME COURT. 


Present: Mr. Justice K. Subba Rao and Mr. Justice Raghubar Dayal. 


-THE COLLECTOR OF CUSTOMS, BARODA, v. DIGVIJAYŞINHJI 
SPINNING & WEAVING MILLS LTD.* : 
Sea Customs Act (VIII of 1878), Secs. 193, 182, 190—Chief Customs Authority imposing 
penalty for-first time—Whether order imposing such penalty can be treated as order 
of Collector of Customs under s. 193. 


The order of the Chief Customs Authority imposing a penalty for the first time 
cannot be treated to be an order of the Collector of Customs within- the meaning 
of s. 193 of the Sea Customs Act, 1878. . 


Tue facts appear at 60 Bombay Law Reporter 44, 


B. K. Khanna and T. M. Sen, for the Se oes 
“Rameshwar Nath, S. N. Andley and P. L. Vohra, for the respondent. 


” Sussa Rao J. This appeal by special leave is against the order of ‘the ‘Bom. 
bay High’ Court at Rajkot setting aside the warrants of attachment issued by 
the \First’ Class Magistrate, Jamnagar, for enforcing the penalty imposed on 
the respondent under s. 193 of the Sea Customs Act, 1878 - (hereinafter called 
the Act). 

The material facts may be briefly stated. The respondent is Digvijaysinhji 
Spinning & Weaving Mills Limited, Jamnagar. It imported 275 cases of se- 
cond-hand looms under one consignment and 175 cases of second-hand textile 
waste to plant machinery under another consignment from Pondicherry. The 
respondent held licences for import of goods of a lesser value than the value of 
these consignments. The Collector. of Customs, Barada, ordered the said- goods 
to be confiscated under s. 167(8) of the Act; and in lieu of confiscation an 
option was given to the respondent to pay a fine of Rs. 22,918 and Rs. 16,000 
im respect of the two consignments. Further, on the ground ‘that the respondent 
had understated the value of the goods imported under the first consignment, 
the appellant imposed a penalty of Rs. 500 under s. 167(37)(c) of the Act. 
Against the said order, the respondent preferred two appeals to the Central 
Board of Revenue and the said Board, by its order dated January 15, 1954, set 
aside the orders of the appellant and instead imposed a penalty of Rs. 22, 918 
in regard to the first consignment and Rs. 16,000 in regard to the other under 8. 
167(8) of the Act; but the penalty of Rs. 500 was, however maintained. In revi- 
sion the Government of India modified the order of the Central Board of Revenue 
by cancelling the penalty of Rs. 500 and in other respects it confirmed the order 
of-the said Board. The respondent cleared the goods on executing a bond in 
favour of the appellant. As the respondent did not pay the penalty, the ap- 
pellant, acting under s. 193 of the Act, notified the default in writing to the 
First Class Magistrate at Jamnagar so that the penalty might be recovered- in 
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‘the manner prescribed: by the said section as if the said penalty was‘a fine in- 
-flicted by the Magistrate himself. On:the said requisition the Magistrate issued 
warrants of attachment against the respondent, but the latter filed a petition 
‘before him for the cancellation of the said warrants. on the ground that the 
order.of the Central Board-of Revenue was illegal and also on the ground that 
the appellant had no. jurisdiction to take action under s. 193 of the Act. The 
Magistrate, by his order dated May: 8, 1956, held that the appellant could va- 
lidly realize the said amounts, under: the machinery provided under s. 193 of 
the Act. Against the said order of the Magistrate the respondent preferred 
ari appeal to the Sessions Judge, Halar, Jamnagar, but it was later converted 
into a revision and was dismissed. On revision to the High Court against that 
order, the High Court held that as the penalty was imposed by the Central 
Board of Revenue, the appellant could not realize the said amounts under 
s. 193 of the Act; it also expressed: an opinion that the final order of the ap- 
pellate authority was not without jurisdiction as it was not shown that consent 
of the owner of the goods ordered to be.confiseated had not been obtained by the 
Central Board of Revenue before the order commuting the confiscation to penalty 
was passed. In the result, the High Court set aside and cancelled the warrants of 
attachment issued by the Magistrate. -Hence the appeal. 

Learned counsel for the appellant. broadly contended that s. 193 of the Act 
should þe liberally construed with a ‘view to effectuate the intention of the 
Legislature, and if so construed, the order of the Central Board of Revenue made 
in substitution of that of an officer of Customs could be enforced by the latter 
officer under the said section.’ -On the other hand, learned counsel for the res- 
pondenė argued that the Central Board of Revenue was not an officer of Cus- 
toms within the meaning of s. 193 of the- Act and, therefore, its order could 
not be enforced under the said section by an officer of Customs; and that even 
if the Board, being the Chief Customs Authority, could be considered to be an 
‘officer of Customs’’-within-the meaning of those words, the said Chief Customs 
Authority only could. enforce the said order and not the Collector of Customs. 

To appreciate- the rival- contentions and to provide a satisfactory solution 
to the-problem presented it is necessary to read the relevant provisions of the 
Act, not only to-understand the scheme of the Act but also to construe the pro- 
visions of s.. 193 thereof in the light of the. scheme disclosed by the said provi- 
sions. It is one of the well-established rules of construction that ‘‘if the words 
of a statute are in themselves precise and unambiguous no more is necessary 
than to expound those words in their natural and ordinary sense, the words 
‘themselves in such case best declaring the intention of the legislature’’. It is 
equally. well-settled principle of construction that ‘‘Where alternative construc- ` 
tions are equally open that alternative is to- be chosen which will be consistent 
with the smooth working of the system which the statute purports to be regulat- 
ing; and that alternative is to be rejected which will: introduce uncertainty, 
friction or confusion into the working of the system.” With this background 
and: having.regard -to the aforesaid two: principles. of construction, let us at 
the. outset scrutinize the scheme of the Act.. Section 3 defines ‘‘Chief Customs- 
authority” -tor mean the Central Board of Revenue. ‘‘Customs-collector’’ is 
defined to include ‘‘every officer of-Customs. for the time being in separate 
charge of a custom-house, or duly authorized to perform ell, or any special, duties 
of.an officer so in charge.’ Section 19 confers a power on the Central Govern- 
ment.to prohibit or restrict the importation or exportation of goods by sea or by 
land.. Section 167 prescribes the various punishments for offences under the 
Act. Section 167(8) says that if any goods, the importation or exportation of 
which is for the time being prohibited or restricted by or under Chapter IV of 
the Act, be imported into or exported from India contrary to such prohibition 
or restriction; such goods shall be liable to confiscation;-and any person con- 
cerned in aħy such offence shall be liable to a penalty not exceeding three 
times the value of the. goods, or not exceeding one thousand’ rupees. Under 
s. 167 (37) (c), if it be found, when any goods are entered at, or brought to be 


~~ 
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s through, a "eustom-house, ‘either for importation or exportation, that the 
contents of such” packages have been mis-stated in regard to sort, quality, 
‘quantity or value, such packages shall be liable to confisgation and every person 
“concerned in any such offence shall be liable to a penalty not exceeding one 
thousand rupees. Section 182 empowers the Collector of Customs to adjudi- 
cate whether anything is liable to confiscation, increased rate of duty or any 
person is liable to a penalty. Section 188 enjoins on such authority to give 
the owner of goods so confiscated an option to pay in lieu of confiscation such 
-fihe as it thinks fit. Section 188 gives a right of appeal from such an order to 
the Clfief Customs Authority who is empowered to pass such order as he thinks 
fit, confirming, altering or annulling the decision or ordex appealed against; 
bat under the proviso to that section the said appellate authority cannot make 
‘an order subjecting any person to any greater confiscation, penalty or rate of 
duty than‘has been adjudged against him in the original decision or order. 
“Every order passed under this section is final subject to the power of revision 
-conferred by s. 191 onthe Central Government. Section 190 confers a -power 
‘on the Chief Customs Authority to remit penalty, increased rate or confisca- 
tion in whole or in part; it also enables the said authority, with the consent of 
the owner of the goods ordered:to be confiscated tò commute the order of con- 
fiscation to a penalty not exceeding the value of such goods. Section 190A gives a 
power of revision to the Customs Authority against an order of any’ officer 
of Customs passed under the Act and enables it to pass such order ‘Dereon as 
it thinks fit. Then comes the erucial s. 193. As the argument turns upon the 
provisions of this section, it would be convenient to read the entire section at 
this stage. i e 

Section 193: “When a penalty or increased rate, of duty is adjudged against any 
person “under this Act by any officer of customs, such officer, if such penalty or increased 
` rate be not paid, may levy the same by sale of any goods of the said person which may 
be in his charge or in the charge of any other officer of Customs. 

When an officer of Customs who has adjudged a penalty or increased rate of duty 

‘against | any person under this Act is unable to realize the unpaid amount thereof from 
‘such ‘goods, such officer may notify in writing to any Magistrate within the local limits 
‘of whose jurisdiction such person or any goods belonging to him may, be, the name and re- 
*sidence' of the said person and the amount of penalty or increased rate of duty unre- 
“covered; and such Magistrate shall thereupon proceed to enforce payment of the said 
amount in like manner as if such penalty or increased rate had been a fine inflicted by 
himself.” 
. Pausing here, let us recapitulate the gist of the aforesaid provisions. Under the 
Act the goods, whose importation or exportation is prohibited or restricted by 
the provisions of the Act, are liable to be confiscated and also the person con- 
cerned is liable to a penalty. Even a mis-statement in regard to sort, quality, 
quantity or value of the goods so imported or exported is an offence and the 
packages, with their contents, are liable to be confiscated and the person con- 
cerned in. any such offence is also liable to penalty. The Collector of Customs 
can make an order confiscating the said goods as well as imposing a penalty on 
the person concerned. In an appeal against that order, the Chief Customs 
‘Authority can modify the said order, but it has no power to increase the burden. 
It can remit such penafty or confiscation, in whole or in part, but it can also 
commute ‘the order of confiscation to penalty not exceeding the value of such 
‘goods. A person desiring to file an appeal against an order. of penalty passed 
by an ‘officer of Customs shall, pending an appeal, deposit. i in the hands, of the 
Customs- collector, at the port "where the dispute'arises the amount demanded 
by. the officer passing such decision or order; and if he sueceeds wholly or in 
part, the whole or such part thereof, as the case may be, shall be returned to 
him.‘ The result of thé provisions, therefore, is that there would never be a 
contingency or necessity for an appellate tribunal to enforce payment of penalty 
imposed by it, for no appeal rod be heard by it unless the -penalty wag de- 
posited’ as - “aforesaid. 
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With this background Jet us look at the relevant provisions of s. 193 of the 
Act. Under the said-section only an officer’of Customs; who, has adjudged a 
penalty or increased rajé-of duty, can realize the ‘said penalty or -rate through 
the machinery of a' Magistrate. The question is whéther the Chief Customs 
Authority is ‘‘an‘officer of Customs’’ who has adjudged a ‘penalty or rate, as 
the case may be, within.the meaning of s. 193 of the Act. Section 182 of the 
Act enutherates the different officers of-Customs'who are empowered to -adjudge 
a‘question of penalty, but the Chief Customs ‘Authority- is not included in that 
list. Indeed, in s.-182(c)' the Chief’ Customs. Authority -is empowered to no- 
minate the subordinate officers of Customs to -adjudge questions within certain 
pecuniary’ limits. That’ apart, <s. 3(@) of the.Act defines ‘Chief Customs- 
authority’” to mean'ithé Central-Board of Revenue. The Central Board of Re- 
venue is’a statutory‘atithority and, though it can only function through officers 
appointed: to the said Board, it is inappropriate to call it an officer of Customs. 
In this situation, when’ under the provisions of the Act there is no scope for reali- 
zation of-any penalty imposed for the first:time by the Chief Customs Authority, 
it would be more in accord with the scheme of the Act to-construe the words 
‘Can officer of Customs’’-ag an officer of the Customs who is authorized to adju- 
dicate in the first instance on the question of confiscation, increased rate of 
duty or penalty under's. 182 of the Act: This construction, it is said, would 
lead to an anomaly of the statute conferring a power on the Chief Customs 
Authorit} to impose a-penalty and‘at-the same time withholding from it a 
procedure to enforce its collection. As we have pointed out, such an anomaly 
cannot arise under: the provisions ‘of the Act, for there is no section. which em- 
powers the Chief Customs Authority to impose a penalty higher than that im- 
posed by the Customs Officer. oo 

Assuming that the Chief Customs Authority is an Officer of Customs within 
the meaning of s. 193 of the Act, it had to initiate proceedings under the said 
section; but in this case the Collector of Customs notified in writing to the 
Magistrate for recovering the said penalty. 

Learned counsel for :the appellant, contends .that an order made by the 
Chief Customs Authority imposing a penalty shall be deemed in law to be an 
order made by the original authority, that is, the Collector of Customs and, 
therefore, the said order for the purpose of enforcement shall be treated as the 
order of the Collector of Customs. ` It is said that this legal position would flow 
from the proposition that an appeal is a continuation of a suit. The said pro- 
position is unexceptionable: see Rangaswami v.' Alagayammal', Krisinama 
Chariar v. Mangammal?, Lachmeshwar Prasad: Shukul-v: Keshwar Lal Chau- 
dhuri®... But neither the said decisions nor the. principles laid down therein 
can have any bearing on the question whether an order made for the first time 
by an appellate authority could in law be deemed to be one made by the origi- 
nal authority.: In.-the absence of any: statutory: fiction giving rise to that 
result, it is not.permissible to treat the order made by one authority as that 
made by another authority. If so, it. follows that: the order of the Chief Cus- 
toms Authority imposing a penalty-for the first time cannot be treated to be 
an order of the Collector of Customs within the meaning of s..193 of the Act. 

AS we. have: pointed out, the Chief. Customs- Authority has no power: to 
impose a penalty for the first time under s. 188. of theeAct; but it has power 
under s. 190 of the Act.to commute the order of-confisecation to a penalty not 
exceeding the, value of the goods confiscated. Though the’ Chief Customs Au- 
thority in its order. dated January 15, 1954,. did not’ expressly rely on s. 190 
of the Act, it cannot be disputed ‘that.it has jurisdiction to pass such an order 
thereunder subject to the conditions laid down therein. The condition for the 
exercise of that power is, that it should have. obtained the consent of the party 
whose. goods were confiscated. The High Court in its order observed that there 
was nothing before it to show that the consent of the owner of the goods or- 

1 [1915] A. I. R. Mad. 1188.. 2° a.S X 3 [1940] F. C. R. 84, 108. 
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dered. to be confiscated was not obtained before the order of confiscation was - 
commuted to one of penalty by the Chief Customs Authority. If that be taken 
as a finding the question of the legal effect of an order of commutation would 
arise for consideration. Would such an order be deem&d to be made in sub- 
stitution of that of an original authority? Could it be said that the commut- 
ed sentence shall be deemed in law a sentence imposed by the original tribunal? 
But these.questions need not detain us, as we are not satisfied on the material 
placed before us that the condition of consent has been fulfilled in this case. 
The High Court in effect drew a presumption in favour of the regular per- 
formanee of an official act. But this presumption is only optional. In a tase 
like this when the validity of an order depends upon the fulfilment of a con- 
dition, the party relying upon the presumption should at, l@ast show that the 
order on the face of it is regular and is in conformity with the provisions of 
the statute. But in the present case the order of the Chief Customs Autho- 
rity ex facie does not show that it was made under s. 190 of the Act. Indeed 
it is purported to have been made under s. 167(8) of the Act. If as a matter 
of fact the said Authority made the order of commutation with the consent of 
the owner'of the goods it would have certainly jurisdiction to make such an 
order under s. 190 of the Act. Though there was no such recital, it would 
have been open to the appellant to establish that fact by necessary evidence. 
In the absence of any-such ‘evidence we must hold that it has not been establish- 
ed that the Chief Customs. Authority made its order under s. 190 of the Act with 
the consent of the respondent. 

This will not preclude the State from: establishing. by relevant evidence that 
the penalty was imposed under s. 190 of the Act with the consent of the owner 
- + of the goods in an appropriate proceeding. 

In the-result the order of the High Court is correct and the appeal is dis- 
* missed. S 
P y Appeal dismissed. 
nny . eo 4 
Present: Mr. Justica K. Subba Rao and Mr. Justice Raghubar Dayal, 


M. V. JOSHI v. M. U. SHIMPI.* 

Prevention of Food Adulteration Rules, 1955. Appendix B..Rule A. 11.05—Prevention of 
Food Adulteration Act (XXXVII of 1954), Sec. 2—Butter prepared from curd whether 
“butter”. within r. A. 11.05—Whether accused can prove that though standard pres- 
cribed ‘for butter not attained, it is in fact not adulterated—Construction of statute— 
Rule’ of strict construction of penal statutes—What such rule means, ` 


Butter prepared from curd comes ‘within the definition of “butter” in rule A! 11.05 
(as it stood before its amendment in 1960) of Appendix B to the Prevention of Food 
Adulteration Rules, 1955. ; : 

If the quality: or “purity of butter falls below the standard prescribed by r. A. 11.05 
or its ‘constituents are in excess of the prescribed limits of variability, it shall -be 
deemed to be adulterated within the meaning of s. 2 of the Prevention of Food 

' Adulteration Act, 1954. If the prescribed standard is not attained, the statute treats 
such butter, by fiction, as an adulterated food, though in fact it is not adulterated. 
' Therefore, by reason of the fiction it is not permissible for an accused to prove that, 
_ though the standard prescribed is not attained, the article of food is in fact not 
“adulterated. The non-conformity with the standard prescribed makes such. hutter’’ 
‘an adulterated food. 
Sadashiv Tatoba v. P. V. Bhalerao, approved, 
Hunt v. Richardson, referred to. 
‘When it is said that all penal statutes are to be construed strictly it only means 
' that the Court must see that the thing charged is an offence within the plain mean- 
ing of the words used and must not strain the words. ‘The rule of strict construction 


* Decided, February 27, 1961. Criminal L. R. 1176, F.B. 
Appeal No. 155 of 1959. 2 [1916] 2 K. B. 446. 
1 (1959) I. L; R. Bom. 1800, s.c. 61 Bom. 
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‘(` réquires, that: the. language of a. statute should be. so.-construed -that no case shall 

© bè held to fall. within vit which does not come’ ‘within the reasonable: ‘interpretation ‘of. 
~ ‘the. statute. .In construing. a penal statute it is a ’ cardinal “principle that in case of 

- doubt,- the construction {favourable to the subject _ should - be. “preferred. But these, 
+» «rules dé not in any way affect- the. fundamental. principles of ‘interpretation, namely; 

that the primary test is the Janguage employed iin ‘the Act; and when the words 

|2 are ‘efear = plain the. Court is .bound to accept the. S intention of the 
k Taruhae. A i 

Ni Newby Vv. Sims? “referred: to. A 
“Tae facts appear in ‘the judgment. ' ° 

H. d. Taber, gs N. “Andley, J. B.  Padachanis, Rameshwar Nath and Ra- 
vinder Narain, for thé appellant. 

`Naunit Lal, for respondent No: 1. 

B.K. Khanna and RH. Dhebar, for ERATE No. 2. 


PO Rao. J. This’ ama a special. leave is directed against the judg-. 
. ment of, the, High Court of Judicature at Bombay allowing the appeal filed by 
respondent No. 1 against thé ‘acquittal of the appellant by the Judicial Magis- 
trate; First Class, .Thana,-and convicting. him under s. 16(/), read with s. 7 G, 
of the Prevention of Food’ ‘Adulteration Act, 1954 (hereinafter called the Act 
and senténeixig him to ‘undergo: rigorous, imprisonment for two months and to 
pay -a fine’ of: Rs. 250. 

The’ Appellant’ js the. proprietor of a shop at Thana’ known as the Cottage 
Indastrigs.: He is a dealer in butter. On June 27, 1957, the Food Inspector 
of the Thana Borough Municipality visited the shop of the appellant and pur- 
chased’ from: him” some. quantity . of Khandeshi. butter.. After purchasing the 
butter, the’. Food; Inspector notified his intention. to the. appellant, that he was 
going’ to get ‘the bitter analysed. He divided the butter into three equal parts, 
put them in thrée. separate: bottles and duly sealed the bottles in the’ presence 
of two panchas.: ‘He gave ‘one of these bottles to the appellant, sent one to the 
Public Analyst and kept. the third with himself. The appellant signed the la- 
bles on the bottles and also: passed a receipt in favour of the Food Inspector 
in token of the receipt of one of the bottles and that receipt was signed by the 
appellant and counter-signed by. two panch witnesses. 

The Public Analyst analysed the butter sent to him and sent his report in due 
course. In the report it was stated that the butter contained 18.32 per cent. 
foreign fat, 19.57 per cent. moisture and 64.67 per cent.-milk fat. 

-On October 5, 1957, the Food Inspector filed a complaint in the Court of the 
Judicial Magistrate, . First, Class, Thana, against the appellant. Tt. was alleged 
therein that the said butter was found to be “‘adulterated’’ as defined in s. 
2(1)(a).-of the Act and that the appellant’ had. committed an offence under 
s..16(1) (a) of the Act by selling the adulterated article of food in contraven- 
tion of s. 7(i) of the-Act'and the rules made thereunder. The Judicial Magis- 
trate acquitted the appellant on the ground that it had not been proved beyond 
reasonable doubt. that the: butter which was purchased from the shop of the 
appellant-was the very same butter which was sent to the Public Analyst and 
also. for.the ‘reason. that. ‘butter prepared out of curd did not come within the 
mischief of the definition of the word ‘‘butter’’ in rule A. 11.05 of Appendix 
B to. the Prevention of Food Adulteration Rules, 1955 (hereinafter called the 
Rules). The Food Inspector preferred an appeal ‘against that order of acquittal 
to the High Court. The High Court held that the conclusion of the learned 
Judicial Magistrate that the butter purchased from the appellant might have 
been tampered with before.it was sent to the Publie Analyst was not based on 
any evidence on the record. It further held that butter prepared from curds 
was covered by the definition of the word ,‘‘butter’’ given in the relevant rule. 
It further held that even if the butter prepared out, of-eurds was not butter as 
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defined in the said rule; ‘the: appellant would still be'-liable under s; 2(1)-(a) 
of the Act as it contained foreign fat and, therefore, was an adulterated article 
of fóod within the meaning of’ the said section; ` In the result-it set aside- the 
order of acquittal, convicted-the appellant-under the Act-and sentenced -him to 
rigorous imprisonment for two months and: to- “pay: “a fine of Rs. 250. = Tene this 
appeal. tees a 

“Learned counsel for the appellant raised molore us the Bilewtie pofats:- (1) 
The High Court went wrong in holding that the appellant had eommittéd an 
offence under the Act, even though the butter in question was not butter within 
the méaning of the Rules. (2) Butter prepared from curds is not. butter 
within the meaning of rule A. 11.05 of Appendix B to the Rules. (3) Butter 
serit to the’ Public Analyst: was not the same butter seized from the appellant. 
(4) The report of the Public Analyst was vague -and, therefore, no- conviction 
could be based on it. . 

For the purpose of this appeal we are assuming-in favour of the appellant 
that he would not be liable for conviction unless the butter seized from him was 
butter within the ‘meaning of the rule. We shall proceed to consider the ap- 
peal on that basis. In this view, nothing ‘further need--be said onthe first - 
question raised by learned counsel. F 

At, the outset it would be convenient to consider the ETN of the okena 


_. alleged to have been committed by the appellant. Section 2(i) of thg-Act de- 


t 


fines the word ‘‘adulterated’’ and it says that an article of food shall be deem- 
‘ed to be adulterated if it satisfies one or other of the conditions prescribed in- 
sub-els. (a) to (1). We are concerned in this appeal with sub-cl.- (Ly where- 
under an article of food shall be deemed to be adulterated! if the quality or 
“ purity of the article falls below the prescribed standard or its constituents are 
present, in quantities which are in excess of the prescribed limits of variability. 


. Section’ 2(2iz) defines ‘‘prescribed’’ to mean ‘‘prescribed by rules made under 


this Act’, In exercise of the powers conferred by sub-s. (2) of-s: 4 and sub- 
$. (1) of s. 23 of the Act, the Central Government made rules prescribing, 
inter alia, the standards of quality of differenti articles of food. Rule 5-says 


that standards of quality of the various articles of food specified in Appendix 


hes B to the Rules are as defined in that appendix. Rule A. 11.05 of Appendix B 


ee 
" 


ya 


cae 
a4 


to the Rules defines ‘‘butter’’ to mean ‘‘the product prepared exclusively from 
“the milk or cream of cow or buffalo, or both, or without the addition of salt and 
' anhatto and shall contain not less than 80 per cent. of milk fat-and not more 
than 16 per cent. of moisture’? and no preservative is permissible in butter. 
Therefore, if the quality or purity of butter falls below ‘the standard pres- 
eribed by "the said rule or its constituents are in excess of the prescribed limits. 
of variability, it shall be deemed to be adulterated within the, meaning of s: 2 
of the Act. If the prescribed standard is not attained; the statute. treats such; 
. butter, by fiction, as an adulterated food, though in fact it is not adulterated. 
To put it in other words, by reason of the fiction, it is not permissible for an 
accused to prove that; though the standard prescribed is hot attained, the 
article of food is in fact not adulterated. The’ non-conformity with the stand- 
ard prescribed makes such butter an adulterated food. Section 7 of the Act 
prohibits the manufacture, sale, storage, or distribution of such food. Section 
16 provides a penalty for the contravention of the provisions of s. 7. The 
' first question, therefore, that falls for consideration is whether the. butter seized 
from the appellant was butter as defined-by rule A. 11.05 of Appendix-B -to 
the Rules. 

Learned counsel for the. appellant argués that butter prepared from curd. ik- 


a not butter as defined in the Act for the following reasons: (1) the definition. of. 


the word ‘‘butter’’ does not include the product -which is obtained from curd. 

as -it refers only to a product which is prepared from milk or eream; (2) the. 
three words, “milk”, ‘cream’? and “eurd’?, are separately and. exhaustively: 
défined in the Rules "and, thereforé, the omission of the word ‘‘curd’’ in the 
said rule is a clear legislative. indication that butter -prepared from curd is not 
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‘butter’ ‘within the meaning of that rule; and (8) the word. “exclusively”? found 
in the ‘rule empliasizes the fact that butter to come under the definition in the 
Act should have been. ‘Prepared from milk or cream and from no other product. 

Before considering ‘the ‘argument advanced, it would be necessary to notice 
how butter is made. ' In England, butter is made as follows: 


..ag quickly. as the milk is separated the cream is cooled. ‘The cream is de- 
livered to the creamery, where it is graded according to at least two classes, sweet and 
sour...Then it is pasteurized, and if ripened cream butter is to be made a pure culture 
of Streptococcus lactis is introduced to start the desirable souring process. If sweet 
cream butter is to be made no starter is added. The best storage butter is made from 
unripened or sweet eream, After pasteurization and ripening the cream is held over- 
night, when it is churned, washed, salted and worked in the combined churn and worker.” 
(See Encyclopaedia Britannica, Vol. 4. p. 469.) 


In India butter is prepared in the rural areas by the indigenous process out of 
soured milk and cream, i.e. curd. In some cities butter is also made directly 
out of milk and cream; but the percentage of the said production is insignificant 
compared. with the indigenous system obtaining throughout India. Whatever 
process is adopted, whether butter is taken directly out of milk or taken out of 
soured milk or cream, it is prepared only from milk. The only difference be- 
tween the two is that in the case of butter prepared from curd there is an inter- 
vening seuring process which is not necessary in the case of butter directly 
prepared from milk or cream. Shortly stated, butter, by whatever process it 
is prepared, is a product prepared from milk. 

Now let us look at the relevant rules.to consider whether they provide any 
reasonable basis for sustaining the argument advanced by learned counsel for 
the appellant. E shall now read the relevant rules of Appendix B to the 
Rules. 


A. 11.01. Milk means the normal clean mä fresh secretion obtained by complete 
milking of the udder of a healthy cow, buffalo, goat or sheep during the period following 
at least 72 hours after calving or until Solostrunt free whether such secretion has been 
processed or not. 

A. 11.05. Butter. means the product ea exclusively from the milk or cream 
of cow or buffalo, or both, or without the addition of salt and annatto and shall contain 
not less than 80 per ‘cent. of milk fat and not more : than 16 per cent. of moisture. No 
preservative is permissiblė in butter. 

A. 11.06. Dahi or curd. (a) Whole milk dahi or curd means the product obtained 
from fresh whole milk either of cow or buffalo by souring. It shall not contain any in- 
gredient not found in milk. 

‘ Ave 11.10. Cream means that portion of milk rich in milk fat which has risen to 
the surface of milk on standing and has been removed or which has been separated from 
milk by centrifugal force. It shall contain not less than 40 per cent. of milk fat and 
shall not contain any added substafice. The fat separated from cream shall conform to 
the specification prescribed for ghee. 

A. 11.14. Ghee means the pure clarified fat derived solely from milk or from milk 
curds or from cream to which no colouring matter or preservative has been added. 
It was asked with some plausibility that if the rule making authority did not 
intend to make a distinction, in the context of making butter, between milk, 
cream and curd, why did it define the said three products separately and why, 
in the case of butter, curd was not shown as one of the products from which it 
could be prepared, while in the case of ghee, it.was shown as a separate produce 
from which, ghee could be prepared. ‘The first criticism can easily be answered. 
Milk, ream and curd have got to be separately defined, for they are sold in 
those three different forms, and the question of adulteration of the said pro- 
ducts would have to be considered separately in regard to the standard pres- 
eribed for thêm. . There is also-no force.in the second criticism. ‘The original 
rules were framed on September 12, 1955, and the definition of ghee was intro- 


duced therein in 1 1956.. gue authority making the subsequent rule might have 
LB 


162 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


thought of clarifying the definition of ghee to steer clear of the difficulties raised 
in the case of the definition of butter. Putting aside the general argument, 
let us now look at the relevant provisions. The pene Vo in the definjtion 
stand out prominently: ‘‘product prepared exclusively from milk or cream of 
cow or buffalo, or both”. To be butter it should comply with the following 
conditions: (i) it shall be a product from milk or cream; (ii) the said milk or 
cream shall be that of cow or buffalo, or of both; (iii) the product shalt be pre- 
pared from the said milk; and (iv) it shall be prepared exclusively from the 
said milk. ‘‘Product’’? means ‘‘a thing produced by nature or a natural pro- 
cess of manufacture”. What is the meaning of the word ‘‘prepared’’? The 
Rules use different words for different milk products. In the case of butter, 
milk and curd, the word used is ‘‘obtained’’; and in the case of ghee the word 
used is ‘‘derived’’. The dictionary meaning of the word ‘‘prepare’’ is, ‘‘to 
bring into proper state for use by some special or technical process, to manu- 
facture, to make or compound’’: (see the Shorter Oxford Dictionary, 3rd edn., 
at.p. 1571). The word has a comprehensive meaning and takes in different 
processes involved in making a thing ready for use or consumption in a parti- 
cular form. Butter is a product prepared by a process out of milk, whether 
the process involved is a simple or a complicated one, and, therefore, butter 
drawn from curd is a product prepared from milk. The word ‘‘exclusively’’, 
in our view, refers to the milk or cream of cow or buffalo. ‘‘Milk’’ has been 
defined as secretion obtained by milking of the udder of a healthy cow, buffalo, 
goat or sheep, whereas the definition of ‘‘butter’’ is confined exclusively to 
the milk of cow or buffalo. The word ‘‘exclusively’’, therefore, has no rela- 
tion to other milk products. The plain meaning of the words used in ,the rule 
indicates that butter prepared from milk or cream, by whatever process, is 
comprehended by the definition. 

Learned counsel for the appellant contends that the rule being a part of a 
penal statute, it should be construed in favour of the accused. When it is 
said that all penal statutes are to be construed strictly it only means that the 
Court must see that the thing charged is an offence within the plain meaning of 
the words used and must not strain the words. To put it in other words, the 
rule of strict construction requires that the language of a statute should be so 
construed that no case shall be held to fall within it which does not come within 
the reasonable interpretation of the statute. It has also been held that in 
construing a penal statute it is a cardinal principle that in case of doubt, the 
construction favourable to the subject should be preferred. But these rules 
do not in any way affect the fundamental principles of interpretation, namely, 
that the primary test is the language employed in the Act and when the words 
are clear and plain the Court is bound to accept the expressed intention of the 
Legislature. 

The latest view on the relevant rule of construction is found in ‘‘Maxwell 
on Interpretation of Statutes’’, 10th edn., at p. 262, which reads, 

“...it is mow recognized that the paramount duty of the judicial interpreter is to 
put upon the language of the legislature, honestly and faithfully, its plain and rational 
meaning and to promote its object.” 

Adverting to Acts against adulteration, the learned author quotes Day J., in 
Newby v. Sims’ as foll8ws: 

“I cannot concur in the contention that because these acts (against adulteration) 
impose penalties, therefore, their construction should, necessarily, be strict. I think that 
neither greater nor less strictness should be applied to those than to other statutes.’ 
So judged, we have no doubt that the butter prepared out of curd falls within 
the plain meaning of the words in the said rule. 

Reliance is placed by learned counsel for the appellant on the decision of 
Miabhoy J., in Narshinha Bhaskar v. State2. The decision is ecertainly in 
favour of the appellant. But a full bench of the same High Court in Sada- 


1 (1894) 63 L. J. M. C. 229. 2 [1958] Bom. 687, s.c. 60 Bom. L.R. 434. 
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shiv Tatoba v. P. V. Bhalerao? overruled the said decision. In the latter deci- 
sion Chainani C.J., after considering the arguments observed at p. 1804 thus: 
&,,.The emphasis is,etherefore, on the basic material from which butter is prepared 
and not on the process by which it is made. Dahi is prepared from milk by souring it. 
Butter prepared from Dahi can, therefore, be said to be butter prepared from milk itself, 
after it has undergone the ‘process of souring...There is also, a third «method, which is 
used in some dairies, and that is to produce butter directly from milk itself. In all 
these three cases, the basic material from which butter is made is milk. Only the pro- 
cesses adopted for making it are different. In-one case it is produced from milk directly. 
In the other two cases, cream and curd are first prepared and these are then churned 
to obtain butter. The preparation of cream or curd is only an intermediate process in 
the manufacture of butjer from milk. Butter made from Dahi or curd, is therefore also 
butter made from milk.” 
We entirely agree with these observations. 

Reliance is then placed upon a decision in Hunt v. Richardson* in support 
of the argument that if the standard prescribed was not maintained, the appel- 
lant did not commit any offence, as there was no adulteration of milk fat with 
other products. In the above case, by s. 6 of the Sale of Food and Drugs Act, 
1875, ‘‘no person shall sell to the prejudice of the purchaser any article of food 
which is not of the nature, substance, and quality of the article demanded by 
the purchaser, under a penalty.’ By s. 4 of the said Act, the Board of Agri- 
culture were empowered to make regulations for determining what deficiency in 
any of the normal constituents of genuine milk should for the purposes of the 
Sale of Food and Drugs Acts raise a presumption, until the contrary was proved, 
that the milk was not genuine. In exercise of their power, the Board of Agri- 
culture made a regulation prescribing that where a sample of milk contained 
less than 3 per cent. of milk fat it was to be presumed that the milk was not 
genuine by reason of the abstraction therefrom of milk fat or the addition 
thereto'of water. A dealer in milk sold pure milk and the deficiency in the 
‘milk “fat was not due to any abstraction from the milk or addition thereto, but 
because of the herbage on which the cows were fed. The Court, by a majority, 
held that no offence was committed by the dealer. The reason given for the 
decision is found at p. 452 and, it is, 

“This section does not authorise the Board of Agriculture to define what is milk, 
‘` or to fix a standard of the normal constituents below which an article shall be deemed 
not to be milk, and the regulation providing that where a sample of milk contains less 
thari 3 per cent. of milk fat it shall be presumed, until the contrary is proved, not to be 
genuine of necessity implies that it may be proved to be genuine although it contains less 
than 3 per cent. of milk fat. It is to be observed that s. 1 of the same Act of 1899, which 
deals with the importation of adulterated or impoverished milk, provides in sub-s. 7 
that for the purposes of that section milk shall be deemed to be adulterated or impo- 
verished if it has been mixed with any other substance, or if any part of it has been 
abstracted so as in either case to affect injuriously its quality, substance, or nature. 
This, I think, confirms the view implied in the regulatoin that milk which has not been 
so treated although it be deficient in milk fat is none the less deemed to be milk for 
. the purposes of s. 6 of the Sale of Food and Drugs Act, 1875.” 
It is, therefore, obvious that under the English Act selljng milk below a parti- 
cular standard is not an offence. The gist of the offence is mixing with milk 
any other substance or abstracting any part from it-so as to affect injuriously the 
quality, substance, or nature of the milk. -The regulation preseribing that 
milk shall contain not less than 3 per. cent. of: milk fat raises only a rebuttable 
presumption, and the dealer, notwithstanding such deficiency, can prove that 
the milk has not been adulterated or impoverished within the meaning of the 
said Act. But in the Indian Act selling butter below the prescribed standard 
is deemed to ,be adulteration. If the standard is not maintained, the butter, 
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by a fiction, becomes an adulterated food. A dealer in, such butter cannot 
adduce evidence to prove that notwithstanding the deficiency in the standard, 
it is not adulterated. 

The conclusion we have arrived at is not only supported by the plain words 
of the rule, but also carries out the clear intention of the Legislature. The 
Act was passed to make provisions for the prevention of adulteration of food. 
Butter is a favourite edible fat and is consumed in different ways by *innume- 
rable persons in this country. As we have already pointed out, butter is 
prepared in the rural areas throughopt this country by the indigenous process 
of chufning soured milk, whereas only in a few cities butter is prepared directly 
from milk. The interpretation suggested by learned counse] for the appellant, 
if accepted, would make the rule a dead-letter, for all practical purposes, and 
the object of the Legislature would be defeated. In our View, the intention of 
the Legislature has been clearly expressed in the rule. 

We, therefore, hold that butter prepared from curd comes within the defini- 
tion of ‘‘butter’’ in rule A. 11.05 of Appendix B to the Rules. 

The second contention turns upon a question of fact. The High Court con- 
sidered the entire evidence and accepting the evidence of the Food Inspector 
and the Health Officer, held that the bottle sent to the Publie Analyst was the 
sample seized from the appellant. There are no permissible grounds for al- 
lowing the appellant to canvass the correctness of this finding. We, therefore, 
accept the finding. 

The last contention is that the report of the Public Analyst is ambiguous 
and, therefore, the benefit of doubt should be given to the appellant. What is 
stated is that in the report it is stated that the butter contained 19.57 per cent. 
of moisture, 64.67 per cent. of milk fat and 18.32 per cent. of foreign fat, 
totalling 102.56 per cent., i.e., more than 100 per cent. It is, therefore, argued 
that the report on the face of it is incorrect and therefore should not be acted 
upon. There is an obvious fallacy underlying this argument. 18.32 per cent. 
of foreign fat is not a percentage in relation to the milk but only in relation to the 
fat. Out of the fat in the milk, the analyst says that 18.32 per cent. is foreign 
fat. In his own words, ‘‘The butter fat in the sample contains 18.32 per cent. 
foreign fat.” If that be so, there is no mistake on the face of the report. The 
report clearly indicates that the butter sold by the appellant was below the 
standard prescribed under the rule. If so, it follows that the appellant is 
guilty of the offence with which he was charged. f 

The High Court sentenced the accused to undergo rigorous imprisonment 
for two mouths and also to pay a fine of Rs. 250. We agree with the High 
Court that the offence committed’ by the appellant is a serious one and that 
ordinarily the punishment should be deterrent. In most of.the cases of this kind 
imprisonment would certainly be a suitable sentence. But im this case, there 
was a conflict of view even in the Bombay High Court as regards the question 
whether butter made from curd would be butter within the meaning of the rule. 
Indeed, it waè brought to our notice that on April 16, 1960, the Central Go- 
vernment made another rule amending rule A. 11. 05° by inserting the word 
‘‘eurd’’ in the definition of butter and the amended definition reads, ‘‘butter 
means the product prepared exclusively from milk, cream or curd of cow or 
buffalo....?? This musė have been made to clarify the position in view of the 
conflicting decisions. In the circumstances, we think that a sentence of fine 
would meet the ends of justice in the present case. We, therefore, set aside the 
sentence of two months’ rigorous imprisonment and a fine of Rs. 250 and instead 
sentence the appellant to pay a fine, of Rs. 500. 

With this modification, the appeal is dismissed. 


Appeal dismissed. 
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Present: Mr. Justice K. Subba Rao and Mr. Justice Raghubar Dayal. 


KRISHNAMURTHI VASUDEORAO DESHPANDE v. DHRUWARAJ.* 


Hindu law—Adoption—Pfoperty belonging to adoptive father devolving on collateral— 
Property devolving on heir of collateral dying before adoption—Whether adopted 
son can claim property from heir of collateral—Principle of relation back—Appli- 
cabiltty of principle when claim made by adopted son relates to estate of collateral. 


N died in 1892 leaving-him surviving two daughters, one of whom was K, and T 
the widow of a predeceased son B. K and her sister succeeded to N’s property 
in equal shares. K died in 1933 and her son V succeeded her. V died in 1934 leav- 
ing the defendants who were his sons. T then adopted the plaintiff as her son in 
1945, and he filed a suit against the defendants for possession ofthe property on the 
ground that it fornierly belonged to the joint family of N and B. The defendants 
denied his rights contending that K was the full owner of the property and thus be- 
came a fresh stock of descent and they had inherited the property from their father 
Vi 

Held, that the character of the IN did not change from coparcenary pro- 
perty to self-acquired property of K so.long as T, the widow of the family, existed 
and was capable of adopting a son, 

that K’s title was extinguished when T adopted the plaintiff to her husband, and 

that as the defendants claimed under K, their claim was defeated on the adoption 
of thé plaintiff by T. 

The principles deduced from Shrinivas Krishnarao Kango v. Narayan Devji Kango’ 
in relation to the rights of an adopted son with respect to the property of his adop- 
tive father and of the collaterals are follows: 

(4) An adopted son is held entitled to take in defeasance of the rights acquired prior 
to his adoption on the ground that in the eye of law his adoption relates back, by 
a legal fiction, to the date of the death of his adoptive father, he being put in the 
position of a posthumous son. 

e(ii) As a preferential heir, an adopted son (a) divests his mother of the estate 
of his adoptive father; (b) divests his adoptive mother of the estate she gets as 
an heir of her son who died after the death of her husband. 

(iii) A coparcenary continues to subsist so long as there is in existence a widow 
of a coparcener capable of bringing a son into existence by adoption; and if the 
‘widow made an adoption, the rights of the adopted son are the same as if he had 
been in existence at the time when his adoptive father died and that his title as 
coparcener prevails as against the title of any person claiming as heir to the last 
coparcener. 

(iv) The principle of relation back applies only when the claim made by the 
adopted son relates to the estate of his adoptive father. The estate may be definite 
and ascertained, as when he is the sole and absolute owner of the properties, or it 
may be fluctuating as when he is a member of a joint Hindu family in which the 

interest of the coparceners is liable to increase by death or decrease by birth. In 
either case, it is the interest of the adoptive father which the adopted son is declared 
entitled to take as on the date of his death. This principle of relation back cannot be 
applied when the claim made by the adopted son relates not to the estate of his 
adoptive father but to that of a collateral. With reference to the claim with res- 
pect to the estate of a collateral, the governing principe is that inheritance can 
never be in abeyance, and that once it devolves on a person who is the nearest 
heir under the law, it is thereafter not liable to be divested. When succession to 
the properties ‘of a person other than an adoptive father is involved, the principle 
applicable is not the rule of relation back but the rale that inheritance once vested 
could not be divested. 

(v) The estate continues to be the estate of the ete father in whosoever’s 
hands it may be, that is, whether in the hands of one who is the absolute owner or 
one who is a limited owner. Anyone who inherits the estate of the adoptive father 
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is his heir, irrespective of the inheritance having passed through a number of per- 
sons, each being the heir of the previous owner. 


Ramchandra Hanmant v. Balaji Datto,? disapproved. = 
Amarendra Mansingh v. Sanatan Singh’ and Anant Bhikappa Patil v. Shankar 
Ramchandra Patil’ referred to. 


Tue facts appear in the judgment. e 


Purushottam Trikumdas, with N. S. Anikhindi and M. S. K. Sastri, for the 
appellants. 
E. E. Bengeri and A. G. Ratnaparkhi, for the respondent. 


Raauusar Dayan J. This appeal, on certificate under art. 133 of the Con- 
stitution, raises the question whether Dhruvraj, respondent, on his adoption, 
divests the defendants-appellants of the properties of his adoptive father and 
grandfather. 

The facts giving rise to this question are as follows: Bandegouda, father 
of the respondent, died in 1882, pre-deceasing his father Narasappagouda, who 
died later in 1892. Bandegouda left his widow Tungabai, who adopted Dhruv- 
raj as her son on July 31, 1945. 

Narasappagouda, on his death, left two daughters, Krishnabai and Shyama- 
bai alias Chamavva. The two sisters succeeded to their father’s property in 
equal shares. We are not now concerned with the share of Shyamabai, the res- 
pondent’s suit with respect to it having been dismissed. 

Krishnabai died on October 21, 1933. Her son Vasappa succeeded her and 
died on February 20, 1934, leaving two sons, the appellants, Krishnamurti and 
Subbaji. Dhruvraj, respondent, instituted the suit for the recovery of the pro- 
perty from the two appellants alleging that the immovable properties formerly 
belonged to the ownership of and were under the vahiwat of the joint family 
of the above-mentioned Narasappagouda Patil and Bandegouda Patil. The 
suit also related to declaration that the plaintiff was entitled to the ‘Pdtilki’ 
rights in respect of the village Hombal, as the near relative of Narasappagouda. 
The appellants denied the respondent’s rights to the properties contending 
that Krishnabai was the full owner of the properties and thus became a fresh 
stock of descent and that the appellants had inherited the properties from their 
father Vasappa to whom they had been alienated by Krishnabai in 1930. The 
High Court held that the alleged alienation by Krishnabai of her share to 
Vasappa in 1930 was not binding on the respondent as it amounted to a gift 
of immovable properties and was not made by a registered document. It fur- 
ther held that the respondent could divest the appellants of the properties 
which belonged to the respondent’s adoptive grandfather and upheld the decree 
of the trial Court with respect to the property which had gone in the possession 
of Krishnabai on the death of her father. . 

This Court considered the rights of an adoptive son with respect to the 
property of his adoptive father and of the collaterals, in Shrinivas Krishnarao 
Kango v. Narayan Devji Kango. The principles to be deduced from what was 
said in this case may be summarised thus: 

(i) An adopted son is held entitled to take in defeasance of the rights 
acquired prior to his adoption on the ground that in the eye of law his adoption 
relates back, by a legal fiction, to the date of the death of his adoptive father, 
he being put in the position of a posthumous son. 

(ii) As a preferential heir, an adopted son (a) divests his mother of the 
estate of his adoptive father; (b) divests his adoptive mother of the estate she 
gets as an heir of her son who died after the death of her husband. 

(iti) A ecoparcenary continues to subsist so long as there is in existence a 
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widow of'a coparcener capable of bringing a son into existence by adoption; and 
if the widow made an adoption, the rights of the adopted son are the same as 
if he had been in exisfence at the time when his adoptive father died and that 
his title as coparcener prevails as against the title of any person claiming as heir 
to the last coparcener. 

(iv) The principle of relation back applies only when the claim made by 
the adopted son relates to the estate of his adoptive father. The estate may be 
definite and ascertained, as when he is the sole and absolute owner of the pro- 
perties, or it may be fluctuating as when he is a member of a joint Hindu family 
in which the interest of the coparceners is liable to increase by deaths or de- 
crease by birth. Jn either case, it is the interest of the adoptive father which 
the adopted son is declared entitled to take as on the date of his death. This 
principle of relation back cannot be applied when the claim made by the adopt- 
ed son relates not to the estate of his adoptive father but to that of a collateral. 
With reference to the claim with respect to the estate of a collateral, the govern- 
ing principle is that inheritance can never be in abeyance, and that once it 
‘devolves on a person who is the nearest heir under the law, it is thereafter not 
liable to be divested. When succession to the properties of a person other 
than an adoptive father is involved, the principle applicable is not the rule of 
relation back but the rule that inheritance once vested could not be divested. 

(v) The estate continues to be the estate of the adoptive father in whoso- 
-ever’s hands it may be, that is, whether in the hands of one who is the absolute 
owner or one who is a limited owner. Any one who inherits the estate of the 
adoptive father is his heir, irrespective of the inheritance having passed through 
a number of persons, each being the heir of the previous owner. This Court 
considered the case of Amarendra Mansingh v. Sanatan Singh? which related 
to an impartible zamindari. The last of its holder was Raja Bibhudendra. 
He died on December 10, 1922, unmarried. A collateral, Banamalai, succeed- 
ed to the estate as the family custom excluded females from succeeding to the 
Raj. On December 18, 1922, Indumati, mother of Bibhudendra, adopted Ama- 
rendra to her husband, Brajendra. The question for determination, in that 
case, was whether Amarendra could divest Banamalai of the estate, and it was 
answered in the positive by the Judicial Committee. This Court said (p. 19): 

“...The estate claimed was that of his adoptive father, Brajendra, and if the adop- 

tion was at all valid, it related back to the date of Brajendra’s death, and enabled Ama- 
rendra to divest Banamalai.” 
‘The last holder of the estate was not Brajendra, the adoptive father, but Bibhu- 
-dendra, who may be said to be the adoptive brother. The estate in his hands is 
-deseribed as the estate of Brajendra, the adoptive father. This Court said about 
the decision in this case (p. 19) : 

“| ..This decision might be taken at the most to be an authority for the position that 
‘when an adoption is made to A, the adopted son is entitled to recover the estate of A 
not merely when it has vested in his widow who makes the adoption but also in any 
other heirs of his. It is no authority for contention that he is entitled to recover the 
estate of B which had vested in his heir prior to his adoption to A.” 

‘Banamalai, heir of Bibhudendra, was considered to be the heir of Brajendra also. 

In considering the case of Anant Bhikappa Patil y Shankar Ramchandra 
Kam 3 this Court observed (p. 24): 

..When an adoption is made by a widow of either a coparcener or a separated mem- 
‘ber, then the right of the adopted son to claim properties as on the date of the death 
‘of the adoptive father by reason of the theory of relation back is subject to the limita- 
tion that alienations made prior to the date of adoption are binding on him, if they were 
for purposes binding on the estate. Thus, transferees from limited owners, whether they 
‘be widows or coparceners in a joint family, are amply protected. But no such safe- 
‘guard exists én respect of property inherited from a collateral, because if the adopted 
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son is entitled on thè theory of relation back to divest that property, the position of 
the mesne holder would be that of an owner possessing a title defeasible on adoption, 
and the result of such adoption must be to extinguish that title and that of all persons 
claiming under him. The alienees from him would have no protection, as there could 
be no question of supporting the alienations on the ground of necessity or benefit.” 

It follows from these observations that if A is an owner of property possessing 
a title defeasible on adoption, not only that title but also the title of al? persons. 
claiming under him, wil exiinguish on the adoption. 

In the present case, Krishnabai owned the property as full owner on the 
death of her father Narasappagouda, according to the Hindu law in the area 
in which the property in suit lay. But her tithe was defeasible on Tungabai, 
widow of Bandegouda, adopting a son to her husband. Basappa and, after him, 
his sons, inherited this property of Krishnabai and thus the appellants claimed 
under Krishnabai. Their such claim is, therefore, defeasible on the adoption 
of ason by Tungabai. The fact that Krishnabai inherited the property of her 
father absolutely, does not affect this question of title being defeated on the 
adoption of a son by Tungabai. The character of the property does not change, 
as suggested for the appellants, from coparcenary property to self-acquired 
property, of Krishnabai so long as Tungabai, the widow of the family, exists 
and is capable of adopting a son, who becomes a coparcener. 

The case of an adopted son’s claiming to divest the heir of a collateral, who: 
died before the adoption took place, of the property inherited from the colla- 
teral, is different from the case of his claiming the property which originally 
belonged to the adoptive father but had devolved on a collateral and, after 
the death of the collateral, which took place before the adoption, devolved on 
a heir of the collateral. In the former case, the claim is to the property of the 
collateral, while in the latter case it is to the property of the adoptive father, 
which, by force of circumstances, had passed through the hands of a collateral. 

We may now consider the Full Bench case of the Bombay High Court, 
Ramchandra Hanmant v. Balaji Datto,4 which over-ruled the judgment in 
the instant case. The question formulated for the decision of the Full Bench 
was: 

“If on the death of a sole surviving coparcener his property has devolved upon his 
heir by inheritance and on his death it has vested in his own heir, would the subsequent 
adoption in the family ofthe sole surviving coparcener divest it from such heir?” 
The facts having a bearing on the decision of the question were as follows: 
Ramchandra and Balaji were brothers. Ramchandra died on October 10, 1903, 
and his widow Tarabai died two days later. Their son Hanmant had died 
during Ramchandra’s lifetime, leaving behind him his widow Sitabai. The 
Watan property of Ramchandra devolved on Balaji after the death of Tara- 
bai. On Balaji’s death, it devolved on Datto, his son, who died in 1916. On 
his death, the property ‘devolved upon his son Balaji. Sitabai, widow of Hau- 
mant, adopted Ramehandra, the plaintiff, on January 21, 1945. Ramchandra 
thereafter instituted the sult against Balaji, son of Datto, and claimed that 
property which originally belonged to his adoptive family on the ground that 
he was entitled to recover it by virtue of his edeuticn which related back to 
the date of the death of his adoptive father. 

Chagla, C.J., delivering the judgment of the Court in the above case said. 
in answer to the question formulated, that the subsequent adoption in the 
family of the sole surviving coparcener would not divest the property, assum- 
ing that Ramchandra, the adoptive grandfather, was the sole surviving copar- 
eener of his own branch and that on his death the property devolved upon 
Datto and then upon Balaji. The learned Chief Justice, in considering the- 
Ss on principle, said at page 851: 


..-and therefore it is well settled since the Privy Council decided Anant v. Shankar, 
that Dattu inherited this property subject to defeasance, the defeasance coming inte- 
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operation in the event of the potential mother Sitabai adopting a-son into the family of 
Ramchandra.” 
He gaid at page 852: , 

“,..Balaji has succeeded to the estate of his father Dattu and what the plaintiff 
is really claiming is not the property of Ramchandra but the property, of Dattu which 
Balaji has inherited as his son...Therefore, really, the plaintiff would have displaced 
Dattu as the preferential heir to his own grand-father. But it is difficult to understand 
how that principle can apply when we are dealing with property in the hands of Dattu’s 
heir. It cannot be said that qua the estate of Dattu the plaintiff is an heir preferential 
to Balaji, and really what the plaintiff is claiming is to displace Balaji and to *contend 
that he is the heir of Da 
He, therefore, expressed the view (p. 852): 

“.,.Therefore, in our opinion, once the principle is accepted, as indeed it must be 
accepted, that the property which Dattu inherited from Ramachandra was held by him 
absolutely as a full owner, then it is impossible to accede to the plaintiff’s contention 
that Balaji inherited to that property subject to certain limitations. The possibility of 
there being a defeasance only continued so long as Dattu was alive. When he died he 
left his property, which was his absolute property, to his heir and there is no reason 
in principle why that provision with regard to defeasance should continue after the pro- 
perty had been inherited by Balaji as the heir of Dattu.” 

We mayesay at once that this conclusion goes against what had been said by 
this Court in Shrinivas Krishnarao Kango’s case. 

It has been overlooked that the heir of a collateral succeeding to the sole 
surviving coparcener inherits the property absolutely, but subject to defeas- 
ance, artd that the right in the property devolves on his heir, who must conse- 
quently take that property absolutely, but still subject to defeasance, as no 
better title could have been inherited so long as there was the possibility of 
the defeasance of the absolute title by a widow of the family of the last surviv- 
ing coparcener adding a member to the coparcenery by adopting a son to her 
deceased husband, and in overlooking what was stated in this connection by 
this Court in Shrinivas Krishnarao Kango’ s case, though not as a decision, but 
as a reasoning to come to a decision in that case. 

We are, therefore, of opinion that this appeal should fail and accordingly 
dismiss it with costs of this appeal. 

7 Appeal dismissed. 


Present: Mr. Justice J. L. Kapur, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shah. 


M/S. DHANRAJAMAL GOBINDRAM v. M/S. SHAMJI 
KALIDAS AND CO.* 

Arbitration Act (X of 1940), Secs. 20, 47, 46—Bye-laws of East India Cotton Association, 
Ltd., Bombay. Bye-law 38-A—Foreign Exchange Regulation Act (VII of 1947), Secs. 
5, 21—Indian Sale of Goods Act (III of 1930), Secs. 54(2) and (4)—Indian Contract 
Act (IX of 1872), Sec. 29—Contract made subject to Bye-laws of E. I. C. Association 
as to arbitration—Dispute as to non-performance of contract by buyer—Petition under 
s. 20 of Arbitration Act by seller—Whether petition competent—Applicability of 
„S. 20—Sections 21(2) and 21(8) of Foreign Exchange Regulation Act whether cover 

prohibition in s. 5 of Act—Right of re-sale under ss. 54(2) and (4) of Indian Sale 
_ of Goods Act—Seller whether in exercising such right acts as agent of buyer—*Force 
majeure”, meaning of expression—Contract “subject to usual Force Majeure Clause”— 
Whether such contract void because of vagueness and uncertainty—Lex loci con- 
tractus and lex loci solutionis, applicability of, how determined, 


The powers and duties of the Court in s. 20(4) of the Arbitration Act, 1940, are 
of two distinct kinds. The first is the judicial function to consider whether the 
arbitration agreement should be filed in Court or not. That may involve dealing with 
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e 
objections to the existence and validity of the agreement itself. Once that is done, 
and the Court has decided that the agreement must be filed, the first part of its 
powers and duties is over. Then follows a ministerial act pf reference to arbitzator 
or arbitrators appointed by the parties. If the parties do not agree, the Court may 
be required jo make a decision as to who should be selected as an arbitrator, and 
that may be a function either judicial or procedural, or even ministerial, 

A contract for sale of goods was made subject to the Bye-laws of the Fast India 
Cotton Association, Ltd., Bombay, as to arbitration. A dispute having arisen between 
the parties to the contract relating to non-performance of the contract by the buyers, 
the°sellers invoked the arbitration clause of the agreement and Bye-law 38-A of 
the East India Cotton Association, Ltd., Bombay, and moved the Court under s., 20 
of the Arbitration Act, requesting that the agreement be filed in Court and the 
dispute referred to arbitration. The buyers resisted the petition contending that 
s. 20(4) read with s. 20(1) of the Act did not apply, and the Court, after filing the 
agreement would have nothing more to do with it: 

Held, that the parties in the present case by their agreement had placed the 
power of selecting an arbitrator or arbitrators, including the umpire, in the hands 
of the Chairman of the Board of Directors of the East India Cotton Association, Ltd, 
and the Court could under s. 20(4) of the Act perform the ministerial act of sending 
the agreement to him to be dealt with by him. _ 

The word “permission” used in s. 21 of the Foreign Exchange Regulation Act, 
1947, means only leave to do some act which but for the leave would be illegal. 
In this sense, exemption is just one way of giving leave. Therefore, ss. 21(2) 
and 21(3) of the Act cover the prohibition in s. 5 of the Act which speaks of an 

“exemption ” . 

The right of re-sale given by ss. 34(2) and (4) of the Indian Sale of Goods Act, 
1930, is exercised by the seller for himself and not as an agent of the buyer, 
when the latter is given a notice of sale. The position is different when no notice 
is so sent. In that event it may be possible to say that the seller acted as an’ 
agent, . 

Where reference is made in an agreement to “force majeure”, the intention is to 
save the performing party from the consequences of anything over which he has no 
control. 

An agreement contained the following words: “We confirm having sold to you 
African raw cotton on the following terms and conditions subject to the usual Force 
Majeure Clause.” On the question whether the agreement was void because of 
vagueness and uncertainty arising from the use of the phrase “subject to the usual 
Force Majeure Clause”: 

Held, that the impugned clause was capable of being made certain and definite 
by proof that between the parties or in the trade or in dealings with parties in 
British East Africa, there was invariably included a force majeure clause of a parti- 
cular kind and 

that, therefore, the contract was not void for vagueness or uncertainty by reason of 
the reference in the terms stated to the force majeure clause. 

British Industries v. Patley Pressings' and Scammell (G) and Nephew, Ltd. v. 
Ouston (H. C. and J. G.)*, distinguished. 

Lebeaupin v. Crispin’, Bishop & Baxter Ld. v. Anglo-Eastern Trading & Industrial 
Co., Ld.’ Shamrock Steamship Co. v, Storey’, Hillas & Co. v. Arcos Ltd. and Ada- 
mastos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd.’ referred to. 

Whether the proper law of a contract is the lex loci contractus or lex loci solu- 
tionis is a matter of presumption; but there are accepted rules for determining which 
of them is applicable. Where the parties have expressed themselves, the intention 
so expressed overrides any presumption. Where there is no expressed intention, 


[1953] 1 AH E.R. 94. 5 [1899] 5 Com. Cas. 21. è 
[1941] A.C. 251. 6 [1932] AN E.R. 494. 
[1920] 2 K.B. 714. 7 [1959] A.C. 133. 
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then the rule to apply is to infer the intention from the terms and nature of the 
contract and from the general circumstances of the case. 

» N. V. Kwik Hoo Jong Handel Maats-Chappij v. James Finlay & Co." Hamlyn 
& Co. v. Talisker Distillery’ and Spurrier v. La Cloche,” referred to. 


Tur facts are stated in the judgment. . ` 
: : 
C. E. Daphtary, Solicitor-General of India, and Purshottam Trikamdas, with 
F. 8. Nariman, Suresh D. Parekh and I. N. Shroff, for the appellants. 
M. K. Nambiar, with K. S. Cooper, Anil. Dewan, Ramesh A. Shroff, 8. N. 
Andley, J. B. Dadachanjt, Rameshwar“ Nath and, P. L. Vohra, for the res- 
pondents. i 


HDAYATULLAH J. This is an appeal (with T T by Messrs. Dhan- 
rajamal Gobindram against a judgment of the Divisional Bench of the High 
Court of Bombay, by which a petition under s. 20 of the Indian Arbitration Act 
was held to be maintainable and the decision of the learned Judge (Original 
Side) who held otherwise, was reversed. The respondents are Messrs. Shamji 
Kalidas & Co, (a registered firm), who were the petitioners in the High Court. 

The facts of the case are as follows: On October 24, 1957, Messrs. Dhanraja- 
mal Gobindram (referred to as buyers hereafter) entered into an agreement 
with Messrs. Shamji Kalidas & Co. (referred to as sellers hereafter), for pur- 
chase of 500 bales of African raw cotton. The contract was in the form of a 
letter written by the sellers and confirmed by the buyers. The material portions 
of the letter, which bears No. SK/Bom/13/2014 and was stamped as an agree- 
ment, afe as follows: 

“We confirm having sold to you African raw cotton on the following terms and 


conditions subject to the usual Force Majeure Clause: 
Description : ARBP 52 F. A. Q. Crop/58. 


Quality : 500 (Five Hundred) bales. 

Price : at Rs. 1401 nett per candy CIF Bombay. 

Payment : Against shipping documents in Bombay. 

Packing : 420 lbs. approximately per bale. 

Shipment : February/March 1958. 

Remarks : The terms and conditions on the reverse form part of the contract. 


This contract is subject to the Bye-laws of East India Cotton Association, Ltd., ewe 
other than the bye-law 35 for arbitration on Quality in case of East African cotton.. 
' Terms and Conditions. 

1. The shipment is subject to any cause beyond seller’s or seller’s shipper’s contro! 
and is also subject to availability of freight. 

5. This contract is subject to the jurisdiction of the High Court of Bombay. 

6. It will be the duty of the buyers to obtairf the import licence and to communicate 
the number thereof to the sellers immediately on the same being obtained but in any 
event, not later than 20th February, 1958, and in the event of their failure to do so for 
any reasons whatsoever including the reason that the Government of India may not 
allow the imports of the contracted goods, the sellers shall be entitled at their discretion 
either to carry over the goods, in which event the buyers shall pay to the seller all 
carryover charges in addition to the contracted price or to call upon the buyers to pay for 
the contracted goods and take immediate delivery- thereof in British East Africa and 
upon the buyers failing to do so, to sell the contracted goods at Kampala or Mombasa 
at the rates prevalent there in convenient lots and as and when it may be practicable to do 
so at the risk and account of the buyers and to claim from them any deficit that arise 
between the contracted price and such -resale price and also all expense incidental 
thereto. ah 
7. Even if the Government of ‘India may announce the import policy of the con- 
tracted goods in such manner that only the consumers would be entitled to obtain the 
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licences, it will be the duty of the buyers to see that necessary import licences for the 
contracted goods are obtained in the consumers’ name or in the joint names of themselves 
and those of the consumers the intention being that in all eventualities it is the duty 
of the buyers to obtain licences under any policy that may ‘be followed by the Government 
of India for the import of the contracted goods and to communicate the number thereof 
to the sellers within the time as specified hereinabove and on the buyer's failure to ‘do 
so all the eventualities contemplated under clause 6 shall operate.” 

By a letter dated November 30, 1957, the contract was later PEETA by the 
parties, as follows: 

“With reference to the above mentioned contracts we hereby confirm that, if neces- 
sary, we shall carry over the contracted goods for two months, namgly, March and April 
and you will pay as the carry over charges for the same. The interest payable under 
such carry over charges will be at the rate prevalent in Mombasa. 

“The other terms and conditions remain unaltered.. ; 

The contract was not performed. The sellers wrote as many as five letters 
between March 1, 1958, and May 26, 1958, before they received a reply from the 
buyers dated June 3, 1958. By that time, the sellers had carried forward the 
contract, and also invoked their right of re-sale after giving notice, and claimed 
Rs. 34,103. 15 nP. for which a debit note had been issued. This note was re- 
turned by the buyers with a letter of June 3, 1958, stating that the contract 
was .‘‘void and/or illegal’’, that they were not obliged to perform it, that there 
‘was no right of any sale on their account and/or on their behalf, and that the 
alleged sale was not binding upon them. [Exh. ‘‘D’’ (Colly) No. 6.] 

The sellers then invoked the arbitration clause of the agreement and Bye- 
law 38-A of the Bye-laws of the East India Cotton Association, Ltd., Bombay, 


and moved the Bombay High Court, on the Original Side, under s. 20 of the. 


Indian Arbitration Act, requesting that the agreement be filed in Court and the 
dispute referred to arbitration. The buyers appeared, and resisted the petition 
on grounds which they set forth in affidavits filed from time to time. By their 
first affidavit dated July 31, 1958, the buyers contended that cls. 6 and 7, qhoted 
above, were unlawful, as the liability created under them amounted to a contra- 
vention ‘‘of the import policy of Government of India’’ and the Foreign Ex- 
change Regulation Act, 1947, and the Rules made thereunder. They contended 
that, in view of the invalidity of the contract as a whole, the arbitration clause 
in the agreement was not binding, and that the agreement could not be filed. 
In the second affidavit which was filed on February 4, 1959, they added the 
reason that words ‘‘subject to the usual Force Majeure Clause’? were vague 
and uncertain, and made the contract void ab initio, as there was no consensus 
ad idem between the parties. They contended that the contract being void, the 
arbitration clause was also void. By yet another affidavit filed on February 27, 
1959, they averred that the letter dated November 30, 1957, was void, being in 
contravention of the Import Trade Control Act and the Foreign Exchange 
Regulation Act and the Rules made under the two Acts, inasmuch as the consider- 
ation was one forbidden by law and was likely to defeat the provisions of law. 
They also stated that the words ‘‘if necessary’’ in that letter rendered the 
contract void ab initio for vagueness and uncertainty. 

The case was heard by K. T. Desai, J. (as he then was). On March 3, 1959, 
the learned Judge dismiased the petition as not maintainable on the ground that 
the dispute was about the legality or validity of the contract including the 
agreement about arbitration, and that such a dispute could only be considered 
under ss. 32 and 33 of the Arbitration Act by the Court and not by the arbitra- 
tor in a reference under s. 20 of the Act. He declined to consider the question 
under the former sections, because the petition had not asked for that relief, ob- 
serving that if by a proper petition the question were raised, it would be decided. 
Against the order of the learned Judge (O.S), an appeal was filed by the sellers. 
This appeal was heard by Chainani, C.J. and S. T. Desai, J. on April 28, 1959. 
The learned Judges held that a claim was made by the sellers and was denied 
by the buyers; that there was thus a dispute arising out of or in relation to: e 
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contract as contemplated by Bye-law 38-A; that in showing cause against the 
petition under s. 20, the buyers had averred that the contract was illegal and 
void; and that such a question could be decided by the Court before making 
the reference. The learned Judges pointed out that a petition under ss. 32 
and 33 of the Indian Arbitration Act questioning the existence or validity of 
an arbilyation agreement was not to be expected from one making a claim under 
a contract, that the plea was always likely to be raised by one resisting the 
petition, and that when such a plea was raised, the Court must decide it, even 
thongh the proceedings be under s. 20 of the Act for making a reference. 
The case was, therefore, remanded with the following direction: 


“As the respondénts have challenged the validity of this agreement, the Court will 
have to decide this question before passing further orders in the matter. Accordingly 
we set aside the order passed by Mr. Justice K. T. Desai, dismissing the petition filed 
by the petitioners, and remand the matter to the trial court for deciding the objections, 
raised by the respondent under sub-section (3) of section 20 of the Act, to the arbitra- 
tion agreement’ being filed in Court, and then disposing of the matter in accordance with 
law”. 

When the case went back for retrial, the buyers filed their fourth affidavit 
on November 16, 1959. They stated in that affidavit that Bye-law 88-A was a 
statutory Bye-law of the Hast India Cotton Association, Ltd., Bombay, a re- 
cognisede Institution under the Forward Contracts Regulation Act, No. LXXIV 
of 1952, and that s. 46 of the Arbitration Act was applicable. They contended that 
inasmuch as the Bye-laws of the Association prescribed a different machinery 
inconsistent with and repugnant to s. 20 of the Arbitration Act, the latter 
section ‘was inapplicable, and that the petition was incompetent. By his order 
dated November 26 and 27, 1959, K. T. Desai J. held that the petition did 
not disclose sufficient materials, and that the sellers were not entitled to have 
the agreement of reference filed, or to have an order of reference made. Though 
he held that the Bye-laws of the East India Cotton Association, Ltd., were sta- 
tutory, and that ss. 46 and 47 of the Arbitration Act applied, he was of opinion 
that s. 20 could not be invoked, because no action under sub-s. (4) of s. 20 could 
be taken. The reason given by the learned Judge was that under that sub- 
section the Court had to appoint an arbitrator, if the parties failed to agree, 
and that sub-section was not applicable, because the machinery of Bye-law 38-A 
left no power of action to the Court. He also felt that there was no averment 
in the petition that the parties had not agreed. On the rest of the points raised. 
by the buyers in their affidavits, the learned Judge held against them. He held 
that, in view of ss. 21(2) and 21 (3) -o£ the Foreign Exchange Regulation Act, 
there was no infringement of that Act by the agreement entered into, though 
he expressed. a doubt if the words ‘‘legal proceedings’? in s. 21(3) were wide 
enough to include an arbitration. He also held that cl. 7 of the conditions under 
which the contract was to'be performed was, at least in part and under certain 
circumstances, not a contravention of the Import and Export Control Act, 1947, 
or the Import Trade Control Order issued under ss. 3 and 4-A of that Act, and 
thus not wholly void. He held lastly that the contract was not void for vague- 
ness or uncertainty either on account of the reference to ‘‘the usual Force 
Majeure Clause’’, or because of the words ‘‘if necessary’? in the letter of No- 
vember 30, 1957. 

, The ‘sellers appealed against the dismissal of the petition, and the buyers 
eross-objected against the adverse findings and the disallowance of costs. The 
appeal was heard by Tarkunde and Chitale JJ., and by separate but concurring 
judgments, the appeal was allowed and the ecross-objection dismissed, and the 
buyers were ordered to pay costs throughout. The Divisional Bench agreed with 
K. T. Desai J. on all the points decided by him against the buyers. They left 
open the question whether ‘‘legal proceedings’’ in s. 21(3) of the Foreign Ex- 
change Regulation Act were wide enough to include an arbitration for the 
decision of the arbitrators to be appointed, and addressing themselves to the 
question raised about s. 20, held that the petition was maintainable. They were 
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of opinion that the Court could order the arbitration agreement to be filed and 
also to refer the dispute to arbitrators to be chosen in accordance with Bye-law 
38-A, though they felt that if the latter action could nog be taken, at least, the. 
first could be, because the procedural part could not destroy the power con- 
ferred to file the agreement. ; 

In this appeal, all the arguments which had failed before the High Court 
were urged before us. Shortly stated, they are: that the contract was void (a) 
for illegality and (b) for uncertainty and vagueness on two grounds; that the 
petition under s. 20 of the Indian Arbitration Act was incompetent, as that 
section” was inapplicable; and that the law governing the parties was not the 
Indian law but the law of British East Africa. We shall new deal with these 
contentions. 

The first contention is that cl. 7 of the agreement involves a breach of the 
Foreign Exchange Regulation Act. Reliance is placed upon s. 5 of the Act, which 
reads as follows: 

“(5) Restrictions on payments.—(1) Save as may be provided in and in accordance 
with any general or special exemption from the provisions of this sub-section which 
may be granted conditionally or unconditionally by the Reserve Bank, no person in, 
or resident in, British India shall—... 

(e) make any payment to or for the credit of any person as consideration for or 
in association with— ° 

(i) the receipt by any person of a payment or the acquisition by any person of 
property outside India; 

(ii) the creation or transfer in favour of any person of a right whether actual or 
contingent to receive a payment or acquire property outside India;. 

It is contended that the agreement envisaged (a) payments for goods in Africa 
against shipping documents, (b) payment in Africa of carrying over charges, 
and (c) in the event of resale, payment of deficit also in Africa. It is also 
contended that the two clauses (6 and 7) contemplate acquisition of property 
in Africa. The clauses, it is submitted, also involved acquisition of foreign 
exchange, if the goods were resold in Africa and credit for the price was given 
to the buyers. This, it is argued, was a breach of s. 5, unless there was a general 
or special exemption granted by the Reserve Bank in connection with this con- 
tract, and that no such exemption was in existence when the contract was made. 

In this connection, s. 21 of the Foreign Exchange Regulation Act may be 
read. It provides :— 

“21. Contracts in evasion of this Act-——(1) No person shall enter into any contract 
or agreement which would directly or indirectly evade or avoid in any way the opera- 
tion of any provision of this Act or of any rule, direction or order made thereunder. 

(2) Any provision of, or having effect under, this Act that a thing shall not be 
done without the permission of the Central Government or the Reserve Bank, shall not 
render invalid any agreement by any person to do that thing, if it is a term of the 
agreement that that thing shall not be done unless permission is granted by the Central 
Government or the Reserve Bank, as the case may be; and it shall be an implied term 
of every contract governed by the law of any part of British India that anything agreed 
to be done by any term of that contract which is prohibited to be done by or under any 
of the provisions of this Act except with the permission of the Central Government 
or the Reserve Bank, shall not be done unless such permission is granted. 

(3) Neither the provisions of this Act nor any term (whether expressed or implied) 
contained in any contract that anything for which the permission of the Cen- 
tral Government or the Reserve Bank is required by the said provisions shall 
not be done without that permission, shall prevent legal proceedings being brought in 
British India, to recover any sum which, apart from the said provisions and any such 
term, would be due, whether as a debt, damages or otherwise, but— . 

(a) the said provisions shall apply to sums required to be paid by an} judgment or 
order of any Court as they apply, in relation to other sums; and 

_(b) no steps shall be taken for the purpose of enforcing any judgment or “order 
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for, the payment of any sum to which the said provisions apply except as respects so 
much thereof as the Central Government or the Reserve Bank, as the case may be, 
may, permit to be paid; apd 

(c) for the purpose of considering whether or not to grant such permission, the 
Central: Government or the Reserve Bank, as the case may be, may require the person 
entitled to the benefit of the judgment or order, and the debtor under the judgment or 
order, to’ produce such documents and to give such information as may be specified in 
the requirement.” 

No doubt, sub-s. (J) prohibits contracts in contravention or evasion, directly 
or indirectly, of the Foreign Exchange Regulation Act, and if there Was no- 
thing more, then the argument would be understandable. But, sub-s. (2) pro- 
vides that the condition that a thing shall not be done without the permission 
of the Reserve Bank’shall not render an agreement invalid, if it is a term of 
the agreement that the thing shall not be done unless permission is granted by 
the Central Government or the Reserve Bank and further that it shall be an 
implied term of every contract governed by the law of any part of India that 
anything agreed to be done by any term of that contract, which cannot be done 
except with the permission of the Reserve Bank, shall not be done, unless per- 
mision is granted. Sub-section (3) allows legal proceedings to be brought to 
recover sum due as a debt, damages or otherwise, but no steps shall be taken to 
enforce the judgment, ete., except to the extent permitted by the Reserve Bank. 


The effect of these provisions is to prevent the very thing whichis claimed here, 
namely, that the Foreign Exchange Regulation Act arms persons against per- 
formance of.their contracts by setting up the shield of illegality. An implied 
term is engrafted upon the contract of parties by the second part of sub-s. (2) 
and by sub-s. (3), the responsibility of obtaining the permission of the Reserve 
Bank before enforcing judgment, decree or order of Court, is transferred to the 
decree-holder. The section is perfectly: plain, though perhaps it might have 
been worded better for which a model existed in England. 


It is contended that s.‘2 uses the word ‘‘permission’’, while s. 5 speaks of 
an exemption, and that ss. 21(2)-and 21(3) do not cover the prohibition in s. 5. 
The Foreign Exchange Regulation’ Act, no doubt, uses diverse words like, 

‘‘authorise’’, ‘‘exempt’” and ‘ ‘permission’? in different parts. The word ‘‘ex- 
empt”’ shows that a person is put beyond the application of law, while 

‘“permission’’ shows that he is granted leave to act in a particular way. But 
the word ‘‘permission’’ is a word of wide import. ‘‘Permission’’ in this sec- 
tion means only to do some act which but for the leave would be illegal. 
In this sense, exemption is just one way of giving leave: If one went only by 
the word and searched for those sections where the word ‘‘permission’’ is ex- 
pressly used, ss. 21(2) and (3) are likely to prove a dead letter. This could 
not have been intended, and the very elaborte provisions in those sub-sections 
show that those matters were contemplated which are the subject of prohibition 
in s. 5. In our opinion, the argument is without foundation. 


The contention, that on resale the price would have accrued to the buyers 
in the first instance, as the sellers would be acting as the agents of the buyers, 
is also incorrect. It has been rightly pointed out by K. T. Desai J. that the 
right of resale given by ss. 54(2) and (4) of the Indiag Sale of Goods Act is 
exercised by the seller for himself and not as an agent of the buyer, when the 
latter is given a notice of sale. This is indeed clear from the fact that the buyer 
is hot entitled to the profit on resale in that contingency, though liable for 
damages. The position is different when no notice is so sent. Then the profits 
go to the buyer. Perhaps, in that event it may be possible to say that the 
seller acted as an agent. But, in the case of resale with prior notice, there is no 
payment to the buyer and no contravention of the Foreign Exchange Regula- 
tion Act., «9 


The contention that the contract involved an actual or, at least, a contingent 
right to or acquisition of property abroad is not correct. Even if it were so, 
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the contract is saved by s. 21, as already explained.- In our opinion; the con- 
tract was not void for illegality, - 

The agreement is said to be void because of vagueness and uncertainty aris- 
ing from the use of the phrase ‘‘subject to the usual force majeure clause”. 
The argument is that there was no consensus ad idem, and that the parties had 
not specified which force majeure clause they had in mind. We were taken 
through the Encyclopaedia of Forms and Precedents and shown a number of 
force majeure clauses, which were different. We were also taken through a 
number of rulings, in which the expression ‘‘force majeure” had been expound- 
ed, to ‘show that there is no consistent or definite meaning. ‘The contention 
thus is that there being no consensus ad idem, the contract must fail for 
vagueness or uncertainty. The argument, on the other side, is that this may be 
regarded as a surplusage, and, if meaningless, ignored. It is contended by the 
respondents that the addition of the word ‘‘usual’’ shows that there was some 
elause which used to be imeluded in such agreements. The respondents also 
refer to s. 29 of the Indian Contract Act, which provides: 


“Agreements, the meaning of which is not certain, or capable of being made certain, 
are void”. 
and emphasise the words capable of being made certain”, and contend that 
the clause was capable of being certain, and ex facie, the agreement was not 
void. S 

McCardie J. in Lebeaupin v. Crispin! has given an account of what is meant 
by ‘“‘foree majeure”, with reference to its history. The expression ' “force 
majeure’? is not a mere French version of the Latin expression ‘‘vis major” 
It is undoubtedly a term of wider import. Difficulties have arisen in the past 
as to what could legitimately be included in ‘‘force majeure”. Judges have 
agreed that strikes, breakdowns of machinery, which, though normally not in- 
eluded in ‘‘vis major” are included in ‘‘force majeure”. An analysis of rulings 
on the subject into which it is not necessary in this case to go, shows that where 
reference is made to ‘“‘force majeure”, the intention is to save the performing 
party from the consequences of anything over which he has no control. This 
is the widest meaning that can be given to ‘‘force majewre’’, and even if this be 
the meaning, it is obvious that the condition about ‘‘force majeure’’ in the 
agreement was not vague. The use of the word ‘‘usual’’ makes all the differ- 
ence, and the meaning of the condition may be made certain by evidence about 
a force majeure clause, which was in contemplation of parties. 

Learned counsel for the appellants relies strongly on a decision of McNair J. 
` in British Industries v. Patley Pressings.2 There, the expression used was 
“subject to force majeure conditions”. The learned Judge held that by ‘‘con- 
ditions’’ was meant clauses and not contingencies or circumstances, and that 
there being a variety of force majeure clauses in the trade, there was no 
eoncluded agreement. The case is distinguishable, because the reference to 
force majeure clauses was left at large. The addition of the word ‘‘usual’’ 
makes it clear that here some specific clause was in the minds of the parties. 
Learned counsel also relies upon a decision of the House of Lords in Scammell 
(G.) and Nephew, Ld. v. Ouston (H.C. and J.G.),3 where the reference to ‘‘on 
hire purchase terms’’ was held to be too vague to constitute a concluded con- 
tract. It will appear from the decision of the House of Lords that the clause 
was held to be vague, because no precise meaning could be attributed to it. 
there being a variety of hire purchase clauses. .The use of the word ‘‘usual’’ 
here, enables evidence to be led to make certain which clause was, in fact, meant. 
The case of the House of Lords does not, therefore, apply. Both the cases to 
which we have referred were decided after parties had entered on evidence, 
which is not the case here. 


Our case is more analogous to the decision referred to in Bishop &. Baxter, 


1 [1920] 2 K.B. 714. ye ponse 251. 
2 [1953] All E.R. 94. Ta E mo w A cy Pee 
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Ld: v. Anglo-Eastern Training & Industrial Co:; Ld.4 namely, Shamrock 
Steamship Co. v. Storey. In speaking of the condition there, Lord Goddard 
obsesved as follows (p16) : 


“_.. Abbreviated references in a commercial instrument are, in spite of brevity, often 

self-explanatory or susceptible of definite application in the light of the circumstances, as, 
for instange, where the reference is to a- term, clause, or document of a well-known im- 
port like c.i.f. or which prevails in common- use’ in a particular place of performance as 
may be indicated by the addition of the epithet ‘usual’: see Shamrock Steamship Co. v. 
Storey, where ‘usual colliery guarantee’ was referred to in a charter-party in order 
to define loading obligations”. 
The addition of thé word ‘‘usual’’ refers to something which is invariably to 
be found in contracts-of a particular type. Commercial documents are some- 
times expressed in language which does not, on its face, bear a clear meaning. 
The effort of Courts is to give a meaning, if possible. This was laid down by 
the House of Lords in Hilas & Co. v. Arcos Lid., and the observations of Lord 
Wright have become classic, and have been quoted with approval both by the 
Judicial Committee and the House of Lords ever since. The latest case of the 
House of Lords is Adamastos Shipping Co. Lid. v. Anglo-Saxon Petroleum Co. 
Ltd.7 There, the clause was ‘‘This bill of lading’’, whereas the document to 
which it referred was a charter-party. Viscount Simonds summarised at p. 158 
ali the reales applicable to construction of commercial documents, and laid 
down that effort should always be made to construe commercial agreements 
broadly and one must not be astute to find defects in them, or reject them as 
meaningless. 

Applying these tests to the present case and in the light of the provisions 
of s. 29 of the Indian Contract Act, it is clear that the clause impugned is 
capable of being made certain and definite by proof that between the parties or 
in the trade or in dealings with parties in British East Africa, there was in- 
variahly included a force majeure clause of a particular kind. 

In our opinion, the contract was not void for vagueness or uncertainty by 
reason of the reference in the terms stated, to the force majeure clause. 
Mr. Daphtary posed the question as to on whom was the burden of proving the 
usual force majeure clause. In our opinion, if the agreement is not void for 
uncertainty that question would be a matter for the decision of the arbitrators. 
It is too early to say by what evidence and by whom the usual force majeure 
clause must be established. ? 

The next ground on which it is said that the agreement was void for un- 
certainty has reference to the employment of the words ‘‘if necessary’’ in the 
letter of November 30, 1957. The effect of that letter is to make an alteration 
in el. 6 of the agreement, which has been qyoted already. Under that clause, 
the buyers were to obtain the import licence and to communicate the number 
thereof to the sellers not later than February 20, 1958, and in the event of their 
failure to do so for any reason whatsoever, the sellers were entitled ‘‘at their 
diseretion’’ either to carry over the goods or to ask the buyers to pay for the 
contracted goods and take delivery in British East Africa. By that letter, the 
sellers confirmed that ‘‘if necessary’’ they would carry over the contracted 
goods for two months, namely, March and April, subject ġo payment of charges. 
It is contended that the words ‘‘if necessary’’ are entirely vague and do not 
show, necessary for whom, when and why. In our opinion, this argument has 
no force whatever. Under cl. 6, the sellers had an absolute discretion either to 
carry over the goods or to insist on delivery being taken. By this letter, they 
have said that, if necessary, that is to say, if the buyers find it difficult to supply 
the number of the import licence, the contract would be carried over to March 
and April. By this amendment, the sellers surrendered to a certain extent 
their absolute*discretion. The clause means that the contract was not extended 


4 [1944]1 K.B. 12. 6 [1932] All E.R. 494. 
5 (1899) 5 Com. Cas. 21. - 7 [1959] A.C. 133. 
L.R.—12. 
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to March and April, but that-the:sellers would extend it to that period, .if oc- 
casion demanded. Since both the parties agreed to this letter. and the buyers 
confirmed it, it cannot be said that there was no consensas ad idem, or that the, 
whole. agreement is void for uncertainty. 

We shall now consider the next argument, which was very earnestly urged 
before us. It is that s. 20 of the Arbitration Act cannot be made applcable to 
this case at all. We have already quoted extracts from the agreement which 
include the clause by which the Bye-laws of the East India Cotton Association 
Ltd., Bombay, were applied to this contract, except Bye-law 35, which deals 
with arbitration on quality in case of Hast African cotton. Bye-law 1(B) re- 
lates to East African cotton, and it says that Bye-laws 1 tw46 inclusive (with 
certain exceptions) shall apply to contracts in respect of, East African cotton. 
It was conceded before the High Court and also before us that the Bye-laws 
are statutory. The buyers were members of the Association but not the sellers; 
but the Bye-laws on arbitration, with which we are concerned, include arbitra- 
tions between a member and a non-member. We are concerned directly with 
Bye-law 38-A. Bye-law 38-A in its opening portion, reads: 

“All unpaid claims, whether admitted or not, and all disputes (other than those 

relating to quality) arising out of or in relation to...contracts (whether forward or 
ready and whether between members or between a member and a non-member) made 
subject to these Bye-laws...shall be referred to the arbitration of two diginterested 
persons one to be chosen by each party. The arbitrators shall have power to appoint 
an umpire and shall do so if and when they differ as to their award.” 
Then follow certain provisions, which were stressed but which need not be 
quoted in extenso. Shortly stated, they are that the arbitrators must make their 
award in fifteen days, unless time be extended by the Chairman. The umpire is to 
be appointed within fifteen days or such extended period as may be fixed by 
the Chairman and the umpire is to make his award within ten days, unless time 
be extended by the Chairman. In case of disagreement or failure of a party 
to appoint an arbitrator, the Chairman may appoint an arbitrator, and sintilarly 
the Chairman is to appoint the umpire and he may even appoint himself. Other 
powers are conferred on the Chairman, who is the Chairman of the Board of 
Directors of the East India Cotton Association Ltd. 

The contention is that arbitrations under the Arbitration Act, like those 
under Sch. II of the Code of Civil Procedure, are of three kinds described by 
Lord Macnaghten in Ghulam Jilani v. Muhammad Hassan and that this 
belongs to the second category there described, in which ‘‘all further proceed- 
ings are under the supervision of the Court’’. It is argued that by the appli- 
cation of the Bye-laws, the Court is left no powers under s. 20 which is being 
invoked, and that s. 20 cannot thus apply. Section 20 of the Arbitration Act, 
in so far as it is material to this point, is as follows: 

“20. Application to file in Court arbitration agreement—(1) Where any persons 
have entered into an arbitration agreement before the institution of any suit with res- 
pect to the subject-matter of the agreement or any part of it, and where a difference 
has arisen to which the agreement applies, they or any of them, instead of proceeding 
under Chapter II, may apply to a Court having jurisdiction in the matter to which the 
agreement relates, that the agreement be filed in Court.... 

(3) On such application being made, the Court shall direct notice thereof to be 
given to all parties to the agreement other than the applicants, requiring them to show 
cause within the time specified in the notice why the agreement should not be filed. 

(4) Where no sufficient cause is shown, the Court ‘shall order the agreement to 
be filed, and shall make an order of reference to the arbitrator appointed by the parties, 
whether in the agreement or otherwise, or, where the parties cannot agree upon an 
arbitrator, to an arbitrator appointed by the Court. 

_ (5) Thereafter the arbitration shall proceed in accordance with, and shall be govern- 
ed by, the other provisions of this Act so far as they can be made applicable.” 
The sellers rely upon cl. (5), which enjoins the application of the -provisions 
8 (1901) L.R. 29 LA. 51, 56, 57, s.o. 4 Bom. L. R. 161. . 
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of the Arbitration Act, so far as they can be made applicable. Reference is 
then made to provisions of Chap. II and the Schedule of the Act laying down 
the powers of the Court, and they are contrasted with the provisions of the 
Bye-laws to show that. if the latter prevail, no residuum of power is left to the 
Court, and that after filing the agreement, the Court must abdicate in favour 
of the Chairman and the Act, in terms, ceases to apply. Reference is also made 
to s. 47 of the Arbitration Act, which provides: 

“Subject to the provisions of section 46, and save in so far as is otherwise provided 
by any law for the time being in force, the provisions of this Act shall apply to all 
arbitrations and to all proceedings thereunder:” (Proviso omitted) 

The opening words of s. 47 takes us to s. 46, which may be read at this stage. 
It provides: 

“The provisions of this Act, except sub-section (1) of section 6 and sections 7, 12, 

36 and 37, shall apply to every arbitration under any other enactment for the time being. 
in force, as if the arbitration were pursuant to an arbitration agreement and as if that. 
other enactment were an arbitration agreement, except in so far as this Act is inconsistent 
with that other enactment or with any rules made thereunder.” 
Section 46 makes the provisions of any other enactment or any rules made there- 
under to prevail over the Arbitration Act, if inconsistent with the latter. In 
view of these several provisions, it is clear that the Arbitration Act applies to 
all arbitrations and Chap. III makes it applicable also to arbitrations, In which 
the arbitration agreement is asked to be filed in Court under s. 20, subject, 
however, to this that the provisions of any other enactment or rules made there- 
under, if inconsistent with the Arbitration Act, are to prevail. 

Learnétd counsel for the buyers contends that nothing is saved of the Act. 
This is not correct. To begin with, questions as to the existence or validity of 
the agreement are saved from decisions by arbitrators or umpires, however 
appointed. Since such a plea can only be raised in bar of an application by 
persons seeking a reference to arbitration, at least that portion of the Act still 
applies, and that power can only be exercised by the Court. Other provisions 
of Chap. II, like ss. 15 and 16, still remain applicable. We need not give a list 
of all the provisions which may be saved, because that will involve an exami- 
nation side by side, of the sections of the Act and the provisions of the Bye- 
laws. So long as something is saved, it cannot be said that the Court after 
receiving the agreement and. ordering that it be filed, becomes completely 
functus officto. 

But the erux of the argument is that the provisions of sub-s. (4) of s. 20 
read with sub-s. (Z), ibid, cannot apply, and the Court, after filing the agree- 
ment, will have to do nothing more with it, and this shows that s. 20 is not 
applicable. This argument overlooks the fact that this is a statutory arbitra- 
tion governed by its own rules, and that the powers and duties of the Court 
in sub-s. (4) of s. 20 are of two distinct kinds. The first is the judicial function 
to consider whether the arbitration agreement should be filed in Court or not. 
That may involve’ dealing with objections to the existence and validity of the 
agreement itself. Once that is done, and the Court has decided that the agree- 
ment must be filed, the first: part of its powers and duties is over. It is signi- 
ficant that an appeal under s. 39 lies only against the decision on this part 
of sub-s. (4). Then follows a ministerial act of refefence to arbitrator or 
arbitrators appointed by the parties. That-also was perfectly possible in this 
ease, if the parties appointed the arbitrator or arbitrators. If the parties do 
not agree, the Court may be required to make a decision as to who should ‘be 
selected,as an arbitrator, and that may. be a function either judicial, or pro; 
eedural, or even ministerial; but it is unnecessary to decide which it is. In 
the present case, the parties by their agreement have placed the power of select- 
ing an arbitrator or arbitrators (in which we include also the umpire) in the 
hands of the Chairman of the Board of Directors of the East India Cotton 
Association, Lid., and the Court can certainly perform the ministerial act of 
sending the agreement to him to be dealt with by him. Once the agreement 
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filed in Court is sent to the Chairman, the Bye-laws lay down the procedure 
for the Chairman and the appointed arbitrator or arbitrators to follow, and 
that procedure, if inconsistent with the Arbitration ect, prevails. Ins our 
opinion, there is no impediment to action being taken under s. 20(4) of the 
Arbitration Act. 

We may dispose of here a supplementary argument that the digpute till 
now is about the legal existence of the agreement including the arbitration 
clause, and that this is not a dispute arising out of, or in relation to, a cotton 
transagtion. Reference was made to certain observations in Heyman v. Dar- 
wins, Ld.2. In our opinion, the words of the Bye-law ‘‘arising out of or in 
relation to contracts” are sufficiently wide to comprehend matters, which can 
legitimately arise under s. 20. The argument is that, when a party questions 
the very existence of a contract, no dispute can be said to arise out of it. We 
think that this is not correct, and even if it were, the further words ‘‘in relation 
to” are sufficiently wide to comprehend even such a case. In our opinion, this 
argument must also fail. 

It was contended lastly that the law applicable to the case is the lex loci 
solutionis, that is to say, the law of British East Africa. Reference was made to 
a passage from Pollock and Mulla’s Contract Act, Eighth Edn., p. 11, where it 
is observed as follows: 

“In ordinary circumstances the proper law of a contract (to use Mr. Dicey’s con- 
venient expression) will be the law of the country where it is made. But where a 
contract is made in one country and to be performed wholly or in part in another, the 
proper law may be presumed to be the law of the country where it is to be performed”. 
(Auckland Corporation v. Alliance Assurance Co.)” « 

The learned authors observe, on the same page, further: 

“But these rules are only in the nature of presumptions, and subject to the in- 
tention of the parties, whether expressly declared or inferred from the terms and nature 
of the contract and the circumstances of the case.” . 
Reliance was also placed on Chitty’s Law of Contract and Rule 148, sub-r. (8), 
Second Presumption, in Dicey’s Conflict of Laws, Seventh Edn., p. 738, on 
which the statement of the law in Pollock and Mulla is based. 

Whether the proper law is the lex loci contractus or lex loci solutionis is a 
matter of presumption; but there are accepted rules for determining which of 
them is applicable. Where the parties have expressed themselves, the intention 
so expressed overrides any presumption. When there is no expressed intention, 
then the rule to apply is to infer the intention from the terms and nature of 
the contract and from the general circumstances of the case. In the present 
ease, two such circumstances are decisive. The first is that the parties have 
agreed that in ease of dispute the Bombay High Court would have jurisdiction, 
and an old legal proverb says, ‘Qui eligit judicem eligit jus.” Tf Courts of a 
particular country are chosen, it is expected, unless there be either expressed 
intention or evidence, that they would apply their own law to the case. See 
N. V. Kwik Hoo Tong Handel Maats-Chappij v. James Finlay & Co.'1. The 
second circumstance is that the arbitration clause indicated an arbitration in 
India. Of such arbitration clauses in agreements, it has been said on more than 
one occasion that they lead to an inference that the parties have adopted ‘the 
law of the country in which arbitration is to be made. See Hamlyn & Co. v. 
Talisker Distillery’? and Spurrier v. La Cloche13. This inference, it was said 
in the last case, can be drawn even in a case where the arbitration clause is 
void according to the law of the country, where the contract is made and to be 
performed. In our opinion, in this ease, the cireumstances clearly establish 
that the proper law to be applied is the Indian law. 

In the result, the appeal fails, and is dismissed with costs. 
on ya : Appeal dismissed. 
+ 9. [1942] A.C: 356. 12 [1894] A.C. 202. 


10 [1937] A.C. 587. | 13 [1902] A.C. 446. 
11 [1927] A.C. 604. 
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Present: Mr, Justice J. L. Kapur and Mr. Justice J. c. Shak. 


THE LOKMANYA MILLS BARSI LTD. v. THE BARSI BOROUGH 
* MUNICIPALITY, BARSI.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 78(1)(d), 75 Explanation— 
Rule framed by Municipality to collect tax as a rate after computing annual letting 
valud solely on floor area of structures—Whether Municipality entitled to adopt 
such method of valuation. 


A municipality governed by the Bombay Municipal Boroughs Act, 1925, is not 
entitled, by a rule framed by it under the Act, to collect tax leviable as a rate after 
computing the amnual letting value solely on the floor area of the structures, and 
not on the capital value nor on the annual rent for which the buildings may reason- 
ably be expected to let. 

Borough Municipality of Amalner v. Pratap Spg. Weaving d; Mfg. Co. Ltd., Amal- 
ner; disapproved. 

Madras and Southern Mahratta Railway Co., Ltd. v. Bezwada Municipality’ and 
Motiram Keshavdas v. Ahmedabad Municipality, referred to. 


Ta» facts appear in the judgment. 


5. T. Desai, with Avadh Behari and B. P. Maheshwari, for the appellants. 
A, V. Viswanatha Sastri, with A. G. Ratnaparkhi, for the respondents. 


Suan J. These five appeals raise a common question about the validity of 
r. 2C framed by the respondent—the Municipality of Barsi—under s. 58(j) 
of the omia Municipal Boroughs Act, 1925—hereinafter called the Act. 
The Lokmanya Mills—hereinafter called appellants—are a company registered 
under the Indian Companies Act holding an extensive area of land City Survey 
No. 2554 within the Municipal Borough on which are constructed buildings of 
the factory, ware-houses, bungalows and other structures appurtenant to the 
factory. The respondent, a Borough Municipality constituted under the Act, is 
by s. 73, entitled to levy a rate on lands and buildings and also a water- rate. 
Under the rules framed by the Municipality, house-tax and water-tax were 
levied on buildings and non-agricultural lands on their annual letting value 
at uniform rates whether the purpose was residential, business or manufacturing. 


In 1944, the Municipality resolved to enhance the assessment of lands and 
buildings within its area. After some correspondence with the Commissioner, 
Central Division, the General Body of the Municipality resolved that the rental 
value for levying rates on mills and factories within its limits be fixed at 
Rs. 40 for every 100 square feet. Notices of this resolution under s. 75(b) of 
the Act were issued and objections to the proposed enhancement were invited 
from the tax-payers, and after obtaining the approval of the Government of 
Bombay, the new rules were made operative from April'1, 1947. The rules 
relevant for the purposes of these appeals are: 

Rule 2A:—-The assessment of house-tax on all lands, buildings and non-agricultural 
lands, other than Government buildings coming under Proviso A of s. 73 of the Bombay 
Boroughs Act of 1925, at rates mentioned in the Schedule attached to these rules. 

Rule 2B:—In case Government buildings coming under Proviso A of s. 73 of the 
Bombay Boroughs Act are used beneficially, the assessment of such buildings shall be 
made as specified in sub-ss. 2 and 3 of s. 74. 

Rule 2C:—As regards Mills, factories and buildings relating thereto, the annual 
letting value shall be fixed at Rs. 40/- per 100 square feet or part thereof for every 
floor, ground floor or cellar and the tax shall be assessed on the said annual letting value, 
at the ordinary rate. 

Explanation:—The words “buildings pertaining thereto” include buildings in the 


* Decided, March 14, 1961. Civil Appeals 2 [1945] Mad. 1, P.C., s.c. 47 Bom. L.R. 
Nos. 125 to 129 of 1957. ; 587, P.C. 
1 [1952] Bom. 918, s.c. 54 Boni. L.R. 451. 3 (1941) 44 Bom. L. R. 280. 
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compound of the Mills sich as ware-houses, godowns, shops of the mills etc. but does 
not include residential buildings that is to say bungalows and out-houses. 
Note:—Assessment shall be made at the ordinary rate on buildings which arẹ not 
taxed under rule 2C ábove. 
_ The Municipality prepared an assessment list under the new scheme of taxa- 
tion in respect of factory buildings and buildings relating thereto and. issued 
notices of demand calling upon the appellants to pay house-tax and Wwater-tax 
newly assessed thereon. The appellants paid under protest the tax demanded, 
and filed five suits in the Court of the Civil Judge, Junior Division of Barsi, to 
‘recover the amounts levied by the Municipality in excess of the amounts due 
- under the old scheme. In all these suits, the principal issye raised was about 
the validity of r. 2C framed by the Municipality for leyy of rates ‘‘on Mills, 
factories and other buildings relating thereto.” The trial Court held that r. 
2C was valid and within the competence of the Municipality and dismissed the 
suits for refund of house-tax and water-tax. The District Court at Sholapur 
in appeal declared r. 2C ‘‘illegal and ultra vires’? and by injunction res- 
trained the Municipality from making any claim or demand for house-tax and 
other taxes from the appellants on the basis of that rule. The High Court of 
Judicature at Bombay set aside the decree of the District Court disagreeing 
with the view that r. 2C was ultra vires. 

In these appeals filed with special leave against the judgments of the High 
Court, the only question which falls to be determined is whether “by r. 2C 
the Municipality is entitled to collect tax leviable as a rate after computing the 
annual letting value solely on the area of the factory and buildings related 
thereto. By s. 73, the Municipality is authorised subject to any ganeral or 
special orders which the State Government may make in that behalf and to the 
provisions of ss. 75 and 76,-to impose for the purposes of the Act any one or 
more of the classes of taxes, amongst which are included a rate on buildings or 
lands or both situate within the municipal borough and general water-rate 
which may be imposed in the form of a rate assessed on buildings or lands or 
in any other form. Section 75 prescribes the procedure preliminary to impos- 
ing a tax. The procedure for assessing the liability to rates on lands and 
buildings is preseribed by ss. 78 to 84 of the Act which provide for preparation 
of the assessment list, its authentication and amendment. When a rate on 
building or lands or both is imposed, the Chief Officer causes an assessment-list 
of all buildings or lands or lands and buildings in the municipal borough to 
be prepared containing imter alia the names of the owner, the valuation based 
on capital or annual Jetting value as the case may be on which the property 1s 
assessed and the amount of tax assessed thereon. The expression ‘‘annual 
jetting value’’ is defined in s. 3(/) of the Act as meaning the annual rent for 
which any building or land, exclusive of furniture or machinery contained or 
situate therein or thereon might reasonably be expected to let from year to year, 
and shall include all payments made or agreed to be made by a tenant to the 
owner of the building or land on account of occupation, taxes, insurance or other 
charges incidental to his tenancy. 

By s. 78, sub-s. (7), el. (d) and Explanation to s. 75, the rate to be levied on 
lands and buildings may be assessed on the valuation of the lands and build- 
ings based on capital er the annual letting value. By the rules in operation 
prior to April 1, 1947, house-tax and water-tax were levied as rates in respect 
of all lands, buildings and non-agricultural lands on the annual letting value 
(except Government buildings). Even under the new rules, house-tax and 
water-tax continued to be levied in respect of all buildings and non-agricultural 
lands as rates: but the rate in respect of buildings falling within r. 2C was 
assessed on a valuation computed on the floor area of the structures, and not on 
the capital value nor on the annual rent for which the buildings may rea- 
sonably be expected to let. This was clearly not a tax based $n the annual 
letting value, for ‘‘annual letting value’’ postulates rent which a hypothetical 
tenant may reasonably be expected to pay for the building if let. A rate may 
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be levied under the Act on valuation made ón capital or on the annual letting 
‘value. If the rate is to-be-levied on the basis of capital value, the building to 
be taxed must be valugd according ‘to some recognised method of valuation: if 
the rate is to be levied.on the basis of the annual letting value, the building must 
be valued at the annual rental which a hypothetical tenant may pay in respect 
_-of the building. The Municipality ignored both the methods of valuation and 
‘adopted’a method not sanctioned by the Act. By prescribing valuation com- 
puted on the area of the factory building, the Municipality not only fixed 
arbitrarily the annual letting value which bore no relation to the rental which 
a tenant may reasonably pay, but rendered the statutory right of the tax-payer 
‘to challenge the valuation illusory. An assessment list prepared under s. 78, 
before it is authenticated and finalised, must be published and the tax-payers 
must be given an opportunity to object to the valuation. By the assessment 
list in which the valuation is not based upon the capital value of the building 
or the rental which the building may fetch, but on the floor area, the objection 
which the tax-payers may raise is in substance restricted to the area and not 
to the valuation. i 

-7 Counsel for the Municipality sought to rely upon Madras and Southern Mah- 
‘ratta Railway Co., Ltd., v. Bezwada Municipality’ decided by the Judicial 
Committee of the Privy Council, in support of the plea that the rate based on 
väluation in proportion to the floor area is validly levied. By s. 81, sub-s. (2) 
of the Madras District Municipalities Act, 1920, a tax for general purposes and 
a water and drainage tax were to be levied at such fractions of the annual 
value of lands: or buildings or both as may be fixed by the Municipal Council. 
By s. 82, sub-s. (2) of that Act, the annual value of lands and buildings was 
to be the gross annual rent at which they may reasonably be expected to let, 
but by the proviso, it was enacted that in the case of any Government or Rail- 
way building, the annual value of the premises shall deemed to be 6 per cent of 
the total'of the estimated value of the land and the estimated present cost of 
erecting the building subject to certain deductions. The Municipality of Bez- 
wada levied property tax on a piece of vacant land belonging to the Madras and 
Southern Mahratta Railway Company on the annual value computed at 6 per 
cent of its capital value. This mehod of taxation was challenged by the Railway 
Company on the contention that all methods of valuation other than the method 
prescribed by the proviso to s. 82(2) were by necessary implication prohibited. 
This contention was rejected because the generality of the substantive enactment 
was left unqualified except in so far as it concerned the particular subjects to 
which the proviso related. Open lands were not covered by the proviso and it 
was competent to the municipality to levy the tax- under s. 82(2) on the annual 
value and that value could be determined by any of the recognised methods of 
arriving at the rent which a hypothetical tenant.may reasonably be expected to 
pay for the lands in question. This case has, in our judgment, no relevance to 
the present case. i i . 

If the Municipality of Barsi had adopted any of the recognised methods of 
valuation for assessing the annual letting value, the tax would not be open to 
challenge, but the method adopted was not a recognised method of levying the 
rate. 

The High Court relied upon its earlier judgment in Borough Municipality 
‘of Amalner v. Pratap Spg. Weaving & Mfg. Co., Ltd. Amalner.2 Tn that case, 
the Court negatived the challenge to the validity of the rules similar to those 
impugned in these appeals. The Amalner Municipality had by rules framed under 
Bombay Municipal Boroughs Act sought to levy a rate equal to a percentage 
of the annual letting value which was computed on the floor area of ‘‘mills and 
factories.’’ The Court held that the method of taxation adopted by the Muni- 
cipality had remained unchallenged for a long time, that the rules had been 
sanctioned by the Government and they were not shown to be ‘‘capricious, 


1 p “Mad. 1, P.C.,8.0. 47 Bom. L.R. 2 [1952] Bom. 918, s.c. 54 Bom, L.R. 451. 
587, P.C. . 
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arbitrary and unreasonable” and that the valuation of the property by re- 
ference to the floor area was not altogether unknown to the law of rating. The 
High Court also observed that in assessing the rent which a hypothetical tenant 
may pay, several methods are open to the Municipality, and if on examining 
the cases of all the factory buildings within their jurisdiction, the Municipality 
concluded that the rent which the hypothetical tenant may reasonably be ex- 
pected to pay for those buildings fits in with the rent which they had*fixed by 
adopting the flat and uniform rate, the principle of fixing the annual letting 
value on the basis of the floor area would not be open to challenge. It was 
assumed in that case that all factory buildings within the area of the Amalner 
Municipality were alike in essential features and were intended to be used for 
purposes which were alike, and that probably the Municipality may have been 
satisfied that the principle enunciated in the rule impugrfed worked out on the 
whole as a fair basis for determining the valuation of the building in question. 
In our view, this approach to a rating problem arising under the Act is not 
permissible. In any event, there is no evidence on the record of this case that 
the factories and ‘‘buildings relating thereto’’ such as ware-houses, godowns 
and shops of the mills situate in the compound of the mills, may be separately 
let at the uniform rate prescribed by the Municipality. The vice of the rule 
lies in an assumed uniformity of return per square foot which structures of 
different classes which are in their nature not similar, may reasonably fetch 
if let out to tenants and in the virtual deprivation to the rate-payér of his 
statutory right to object to the valuation. 

Another judgment of the Bombay High Court in Motiram Keshavdas v. 
Ahmedabad Municipality? calls for reference. It was held in ‘Motiragn’s case 
that a water-tax imposed by the Ahmedabad Municipality as a rate not de- 
pending upon the value of the property assessed but in lump sum was not a 
rate for the purpose of s. 73(x) of the Bombay Municipal Boroughs Act, 1925, 

‘and the rule which authorised the levy of such a lump sum was ultra vires. 

‘These appeals must be allowed and the decrees passed by the High Court 
set aside and the decrees passed by the District Court of Sholapur restored 
with costs in this Court and the High Court. One hearing fee. 

Appeals allowed. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. N. Wanchoo. 


JIVABHAI PURSHOTTAM v. CHHAGAN KARSON.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 34(2-A)— 
Bombay Tenancy and Agricultural Lands (Amendment) Act (Bom. XXXII of 1952) 
—Landlord giving notice of termination of tenancy under s. 34(1) before coming 
into force of Amending Act—Tenancy terminated after coming into force of Amend- 
ing Act-—-Application of restriction, under sub-s (2-A), inserted by Amending Act, 
on right of landlord to terminate tenancy. 


Section 34(2-A) of the Bombay Tenancy and Agricultural Lands Act, 1948, (in- 
serted by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, 
which came into force on January 12, 1953) applies to all cases where notices might 
have been given but where the tenancy had not actually terminated before the 
coming into force of the Amending Act of 1952. 

For the application ®f the restriction under sub-s. (2-A) of s. 34 of the Act on the 
right of the landlord to terminate the tenancy, the crucial date is not the date of 
notice but the date on which the tenancy stands terminated. It is on that date that the 
Court has to enforce the right of the landlord arising out of the notice of termination 
and, therefore, the Court has to see whether the termination is in accordance with 
the restrictions imposed by sub-s. (2-A) on the date the right is to be enforced. 

Jeebankrishna Chakrabarti v. Abdul Kader Chaudhuri,’ distinguished, 
Durlabbhai v. Jhaverbhai? referred to. é 
3 (1941) 44 Bom. L.R. 280. 1 (1988) I. L. R. 60 Cal. 1037. 


* Decided, March 27, 1961. Civil Appeal 2 (1955) 58 Bom. L. R. 85, F.B. 
No. 153 of 1958. ; 
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Tux facts appear in the judgment. 


SLB. Dadachanji, S. N. Andley and Rameshwar Nath, for the appellants 
8. P. Sinha, with 4P. I, Khowaja, for A.-C. Dave, for respondent No. 1. 


Wancroo J. This appeal by special leave against the judgment of the 
Bombay High Court raises. a question of the interpretation of s. 84(2-A) of 
the Bombay Tenancy and Agricultural Lands Act, No. LXVII of 1948 (herein- 
after called the Act). The brief:facts necessary for present purposes are these: 
The appellant is the landlord and the respondent a protected tenant. The ap- 
pellant gave notice of termination of tenancy to the respondent on December 
31, 1951, under s.°34(1) of the Act. The notice was for one year as required 
by s. 34(1) and the tenancy was to terminate from after March 31, 1953. The 
landlord, therefore, made an application on April 7, 1953, under s. 29(2) of 
the Act for obtaining possession of the land to the Mamlatdar. In the mean- 
time, an amendment was made to the Act by the insertion of sub-s. (2-A) to 
s. 34 by the Amending Act No. XXXIII of 1952, which came into force on 
January 12, 19538. By this amendment certain further restrictions were placed 
on the right of the landlord to terminate the tenancy of a protected tenant. 


-The relevant part of sub-s. (2-4) is in these terms :— 


“If the landlord bona fide requires the land for any of the purposes specified in 
sub-sectifn (1) then his right to terminate the tenancy shall be subject to the following 
conditions, namely— 

(1) The land held by the protected tenant on lease stands in the record of rights 
in the name of the landlord on the first day of January, 1952 as the superior holder. 

(2) If the land held by the landlord is in area equal to the agricultural holding or 
less, the landlord shall be entitled to terminate the tenancy of the protected tenant, in 
respect of the entire area of such land. 

(3) If the land held by the landlord is more than the agricultural holding in area, 


‘the right of the landlord to terminate the tenancy of the protected tenant shall be limited 


to an area which shall, after such termination, leave with the tenant half the area of 
the land leased. 

(4) The tenancy in respect of the land left with the protected tenant after termina- 
tion under this section shall not at any time be liable to be terminated on the ground that 
the landlord bona fide requires the said land for any of the purposes specified in sub- 
section (1). 

Explanation.—The “agricultural holding” shall mean sixteen acres of jirayat land 
or four acres of irrigated or paddy or rice land, or lands greater or less in area than the 
aforesaid areas in the same proportion: 

The restriction contained in sub-s. (2-A) is in addition to the restrictions in 
sub-s. (2), which lays down that the landlqrd shall have no right to terminate 
the tenancy of a protected tenant, if the landlord at the date on which the 
notice is given or at the date on which the notice expires has been cultivating 


personally other land fifty acres or more in area, provided that if the land 


which is being cultivated personally is less than fifty acres, the right of the 
landlord to terminate the tenancy of the protected tenant and to take posses- 
sion of the land leased to him shall be limited to such area as will be sufficient 
to make the area of the land which he has been cultivating to the extent of 
fifty aeres. 

When, therefore, the landlord applied for possession of the land under s. 
29 (2) of the Act, the tenant objected and claimed the benefit of the third clause 
of sub-s. (2-4), and the question that arose for determination was whether 
the tenant was entitled to the protection contained in this clause. The Mamlat- 
dar to whom the application under s. 29(2) was made allowed the application. 
The respondent thereupon appealed but his appeal was dismissed. He then 
went in revigion to the Revenue, Tribunal, which was rejected. The tenant then 
filed an application under art.. 227 of the Constitution before the High Court 
and contended that the provision of s. 34(2-A) should have been taken into 
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consideration by the Revenue Courts in deciding the application of the land- 
lord under s. 29(2) and that the revenue Courts were wrong in the view they 
had taken that that sub-section did not apply to the present proceedings. The 
High Court allowed the application-of the tenant, relyiifg on its previous Full 
Bench decision in Durlabbhai v. Jhaverbhai,' where it was held that as the 
‘tenancy had terminated and the right to obtain possession had accrued to the 
landlord after the coming into force of the Amending Act, the Amending Act 
applied and, therefore, the landlord, if he fails to satisfy the further conditions 
under the Amending Act, would not be entitled to possession. It further held 
that the Amending Act would apply to all proceedings where the period of 
notice had expired after the Amending Act had come into force and that what 
the Amending Act did was that it imposed a ‘new limitatién on the right of 
the landlord to obtain possession and if the landlord failed to satisfy the Court 
at the date when the tenancy expired and he became entitled to possession that 
“he was so entitled in law as it then stood, he eould not claim relief from the 
Court. It is the correctness of this view which is being challenged before us 
in the present appeal. : j 

The contention on behalf of the appellant is that s. 34(7) gives a right to 
the landlord to terminate the tenancy by one year’s notice, which was given in 
this case in December 1951 before the Amending Act came into force. There- 
‘fore, the notice having been given before the Amending Act came into force, 
the further limitation put on the right of the landlord by sub-s. (2-4), intro- 
duced by the Amending Act, would not apply to notices given before the 
Amending Act came into force. The appellant further contends that the right 
to terminate a tenancy having arisen when the notice was given, the law to be 
applied, in case of notices given before the Amending Act came into’ foree, 
would be the law existing on the date of notice. ‘ 

We are of opinion that there is no force in this contention. If we look at 
the words of'sub-s. (2-A), it provides certain conditions subject to which the 
right to terminate the tenancy shall be exercised.: It may be that s. 34(L) re- 
quires one year’s notice in order to exercise this right to terminate, but sub- 
s. (2-4) imposes restrictions on the landlord’s right to terminate the tenancy 
and does not speak of any notice at all. Therefore, when we have to look to 
the application of sub-s. (2-A) it is the date on which the tenancy terminates 
-which determines its application. The restriction by sub-s. (2-4) is on the 
right to terminate the tenancy and this restriction would come into play on the 
day on which the landlord’s right to terminate the tenancy is perfected, 
namely, the day on which the tenancy actually terminates in consequence of the 
notice given to terminate it. A notice under s. 34(J) is merely a declaration 
to the tenant of the intention of the landlord to terminate the tenancy; but it is 
always open to the landlord not to carry out his intention. Therefore, for the 
application of the restriction under sub-s. (2-4) on the right of the landlord 
to terminate the tenancy, the crucial date is not the date of notice but the date 
on which the right to terminate matures, that is, the date on which the tenancy 
stands terminated. It is on that date that.the Court has to enforce the right of 
the landlord arising out of the notice of termination and, therefore, the Court 
has to see whether the termination is in accordance with the restrictions im- 
posed by sub-s. (2-A) op the date the right is to be enforced. 

Nor are we impressed by the argument that by applying sub-s.. (2-A) to 
notices issued before the Amending Act came into force we would be taking 
away the vested right of the landlord. As we have already pointed out, the 
notice under s. 34(7) is merely a declaration to the tenant of the landlord’s 
intention to terminate the tenancy and no further proceedings may be taken by 
the landlord jn consequence thereof. It is only when the period of notice has 
expired and the tenancy has terminated that the landlord acquires a vested 
right to obtain possession of the land. Therefore, the Amendinge Act did not 
affect any vested right of the landlords till the tenancy actually stood terminat- 
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ed after the expiry of the notice. Consequently, the provisions of the Amend- 
ing Act which came into force before the tenancy stood terminated by the 
notjee will have to be taken into consideration in determining the right of the 
landlord in the matter of the termination of tenancy, for the Amending Act 
put certain fetters on this right of termination. In the circumstances, we are 
of opinion that the view taken by the High Court is correct and sub-s. (2-A) 
would &pply to-all cases where notices might have been given but where the 
tenancy had not actually terminated before the coming into force of the Amend- 
ing Act. i 

‘ This view, which appears to us to be plain enough on the words af sub-s. 
'(2-A), is further enforced by another consideration, even if there is any doubt 
as to the meaning of sub-s. (2-A). That consideration is that the Amending 
Act is a piece of btneficent legislation meant for the protection of tenants. 
Therefore, if there is any doubt about the meaning of sub-s. (2-A) that doubt 
should be resolved in favour of the tenant, for whose benefit the Amending Act 
was passed. In this view it is obvious that the Legislature could not have 
intended that the benefit of this beneficent measure should,not be extended to 
tenants in whose eases the tenancy had not yet terminated, though notices had 
been given, when the further restrictions were being put on the right to ter- 
minate the tenancy. 

Learned counsel for the appellant has drawn our attention in this connection 
to Jeebankrishna Chakrabarti v. Abdul Kader Chaudhuri.2 In that case, the 
Bengal Tenancy Act was amended and the amendment provided that a tenant 
would be liable to ejectment on one year’s notice by the landlord. The earlier 
law provided fora notice of ejectment but did not provide that the notice should 
be for one year; it provided no period of notice whatsoever and it was suffi- 
cient under it to give notice expiring with the end of an agricultural year in 
order to effect ejectment, howsoever short might be the period of notice. The 
question, therefore, arose whether the amendment applied to notices given under 
the eld law, and the Calcutta High Court held that it did not. The circum- 
stances under which that decision was given are entirely different from the cir- 
cumstances of the present case. In that case the contents of notice were changed ; 
while formerly what was required was a notice without any particular period, 
the amendment required a notice of one year. There was no provision in the 
Amending Act making notices which were in accordance with the previous law 
ineffective. In these circumstances the Calcutta High Court was right in hold- 
ing that the amendment did not affect notices already given. No such question, 
however, arises in the present case. The period of notice is the same before 
and after the amendment in the present case, and what we have to see is 
‘whether the crucial date for the application of the new sub-s. (2-A) is the 
date of the notice or the date of the termination of the tenancy. We have 
already held that that date must be the date of the termination of the tenancy. 
in: the circumstances the appeal fails and is hereby dismissed with costs. 


Appeal dismissed. 


` 2 (1988) L L. R. 60 Cal..1087. ẹ 
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Before Mr. Justice Naik and Mr. Justice Patugrdhan. . 
PARASNATH PANDE v. STATE.* 


Criminal Law Amendment Act (XLVI of 1952), Sec. 8—Prevention of Corruption Act 
(II of 1947), Secs. 5A, 6—Criminal Procedure Code (Act V of 1898), Secs. $90, 202— 
Powers of Special Judge under Act XLVI of 1952 to take cognizance of offences 
specified in s. 6 of Act—Whether Special Judge can direct remvestigation—Rein- 
vestigation when to be directed—Order of reinvestigation whether affects cognizance 
taken on basis of previous investigation—Sanction under s. 6 of Act of 1947 how to 
be accorded—Sanction already granted whether remains valid where reinvestigation 
has taken place. ° 


Section 8(1) of the Criminal Law Amendment Act, 1952, gives authority to the 
Special Judge to take cognizance of an offence and no limitation is placed as to 
how he should do it. He may act on a report submitted by a police officer. He may 
act on a private complaint or he may also act on the basis of any information de- 
rived from any source and also on his personal knowledge and suspicion. 

Where investigation in a case relating to an offence specified in s. 6 of the Crimi- 
nal Law Amendment Act, 1952, is carried out by a police officer in violation of 
s. 5A of the Prevention of Corruption Act, 1947, and on a charge-sheet presented 
by him, the Special Judge under s. 8(1) of the Criminal Law Amendment “Act, 1952, 
takes cognizance of the case, issues processes and frames charges against the accused, 
the cognizance taken by the Special Judge is not vitiated by reason of the fact that 
the investigation carried out by the police officer bore the stamp of illegality. 

H. N, Rishbud v. State of Delhi Din Dayal v. State of U. P? and Emperor v. Rus- 
tom Ardeshir Banaji, referred to. 

A Special Judge appointed under the Criminal Law Amendment Act, 1952, can 
act under s. 202 of the Criminal Procedure Code, 1898, or under his inherent powers 
in so far as he directs an investigation into a case. . 

Therefore where an investigation carried out by a police officer in a case relating 
to an offence specified in s. 6 of the Criminal Law Amendment Act, 1952, is illegal 
and the report which is the culmination of the investigation is invalid and bears the 
stamp of illegality, it is open to the Special Judge appointed under the Criminal Law 
Amendment Act, 1952, to direct reinvestigation in the case under s. 202 of the Cri- 
minal Procedure Code, 1898. 

H. N. Rishbud v. State of Delhi} followed. 

Reinvestigation should not be directed as a matter of course or routine. The Court 
should examine the facts of each case and then pass an appropriate order, bearing 
in mind that the object is not to cure any illegality but to afford an opportunity to 
the superior police officers to review the facts of the case. 

So long as cognizance, which is already taken on the basis of a previous investi- 
gation, has not been set aside by a proper judicial order, the cognizance continues 
and the order of reinvestigation will, in no way, affect the cognizance. 

Under s. 6 of the Prevention of Corruption Act, 1947, sanction can be accorded on 
any material sufficient or otherwise collected in a lawful manner or otherwise. The 
sanctioning authority can proceed on any material, which, according to him, is suff- 
cient or trustworthy. He is not concerned to find out even the truth or otherwise 
of the facts disclosed to him. All that is necessary for the sanctioning authority to 
do is to apply his mind to the facts as disclosed to him and to accord sanction to the 
offence that would be disclosed on the facts placed before him. 

The sanction which is already granted under s. 6 of the Prevention of Corruption 
Act, 1947, remains valid where reinvestigation in the case has taken place notwith- 
standing the fact that the sanction was based on illegally collected material. 

*Decided, July 6/7, 1961. Crimmal Appli- 1 [1955] A.I.R. S.C. 196. 
cation No. 862 of 1961, (with Criminal Appli- , 2 [1959] A.I.R. S.C. 831. ° 
cation No. 885 of 1961), against the order passed 3 (1947) 49 Bom. L.R. 821. 


by D.G. Gatne, Special Judge, Greater Bombay, 4 [1955] A.I.R. S.C. 196. 
in Special Case No. 2 of 1960. 


pe 
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In the matter of Kalagava Bapiah’ and Indu Bhusan v. State of West Bengal,’ 
referred to. 


Tire facts are stated in the judgment. ` 


> - Criminal Application No. 862 of 1961. 
F. DeMengade, for the petitioner. ` 
_ V. H. Gumaste, Additional Government Pleader, for the State. 


, Criminal Application No. 885 of 1961. 
H. R. Pardivala, with A. K. Chapekar, for the accused. . 
Y. H. Gumaste, Additional Government Pleader, for the State. 


Narx J. These applications have been made by original accused Nos. 1 and 
2, respectively under s. 561A, Criminal Procedure Code, for quashing the pro- 
ceedings that are going before the Special Judge, Greater Bombay.. The few 
facts, that are necessary for deciding the points that were urged on behalf of 
the applicants, may be set out as follows: Accused No. 2 is the Headmaster of 
a municipal school known as the Lower Parel Municipal Hindi School, and 
accused No. 1 is an assistant teacher in the same institution. The son of one 
Rajaram Jadhav had passed the first standard in the said school and in the 
ordinary course, he would have been promoted to the second standard. It 
appears ¢hat accused Nos. 1 and 2 gave a promise to Rajaram that accelerated 
promotion would be granted to his son and instead of promoting him to the 
second standard, he would be given a jump and promoted to the third standard. 
For that purpose, they demanded a bribe of Rs. 20. Rajaram filed a complaint 
to the Anti-corruption Bureau, Bombay, on September 10, 1958, and his state- 
ment was recorded by Police Sub-Inspector Patil and was treated as first 
information in the case. The same day, Police Sub-Inspector Patil made an 
application to the Presidency Magistrate, 16th Court, for permission to carry 
on ipvestigation into the offence. In that application, he had asked for per- 
mission being granted to the ‘‘undersigned as well as to the officers and men 
of this Bureau”. The. learned Magistrate passed a laconic order in the 
following terms: ` ‘ 

- “Permission granted.” f : 

Thereafter, Sub-Inspector Patil proceeded to arrange a trap and in that trap, 
accused No. 1 accepted a bribe of Rs. 20. But, at the same time, he told the 
investigating officer that he demanded the bribe for and on behalf of accused 
No. 2. ‘Therefore, a second trap was arranged and in the course of that trap, 
aceused No. 2 accepted a sum of Rs. 20 in his house in the presence of accused 
No. 1. The sanction of the Municipal Commissioner was sought and was ob- 
tained on February 19, 1959. Thereafter, a charge-sheet was submitted to the 
then Special Judge Gosewade under the signature of the Inspector of Police, 
Anti-corruption Bureau. Cognizance was taken by Mr. Gosewade and process 
issued to the accused. The case came up for hearing on August 9, 1960, and 
on that day, a charge was framed under ss. 161 and 165, Indian Penal Code, 
against accused No. 1 and under s. 161, Indian Penal Code, against accused 
No. 2. Preliminary objection was taken contending that the sanction granted 
by the Presidency. Magistrate, 16th Court, was nop valid and, therefore, 
Sub-Inspector Patil had no authority to carry on the investigaion. In 
order to meet this objection, Mr. Mahimtura, the Presidency Magistrate, 
16th Court, was called to give evidence. -Accordingly, on November 8, 1960, 
Mahimtura appeared in the witness-box but he refused to give evidence claim- 
ing privilege under s. 121. of the Indian Evidence- Act. The learned Judge, 
therefore,.made a-reference to the High Court for the issue of a direction to 
the said Magistrate to give evidence in the case. The reference came up before 
a Division Bench comprising Chief Justice Chainani and Mr. Justice Gokhale. 
The then Government Pleader suggested that the best course would be to order a 
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fresh investigation by the Superintendent of Police as required by s 5A of the 
Prevention of Corruption Act, 1947 (hereinafter referred to as the Act of 
1947). Accused Nos. 1 and 2 were, at that stage, represented by Messrs. Ps S. 
Nadkarni and H. R. Pardiwala, respectively. The Division Bench accepted the 
suggestion put forward by the Government Pleader and directed that the case 
against the accused be reinvestigated by such Superintendent of Police as the 
Director of Anti-corruption Bureau, Bombay, may appoint in this behalf. In 
pursuance of the directions given by the High Court, the Special Judge re- 
ferred the matter for reinvestigation. It appears that one Shetye, Superinten- 
dent of Police, carried out the investigation afresh. We are told by Mr. V. H. 
Gumaste, Additional Government Pleader, that Shetye recalled the witnesses and 
recorded the statements afresh. Thereafter, he wrote a letter to the Special 
Judge on April 22, 1961, stating that the case was reinvestigated by him; that 
all the witnesses were examined afresh and that from the evidence on record, 
it was clear that the accused persons had committed an offence punishable 
under s. 161 read with s. 34, Indian Penal Code. Along with the letter, he 
forwarded the papers of the re-investigation which included the papers of the 
investigation carried out by Sub-Inspector Patil. The case then came up before 
Judge Gatne and he framed the charges. At that stage again two preliminary 
objections were raised to the following effect: 

(1) The reinvestigation made by the Superintendent of Police, Anti-Corruption and 
Police Inspector is incomplete and the requisite charge-sheet or report has not been 
submitted by him as required by s. 173(1) of the Code of Criminal Procedure and a 
copy of that report has not been furnished to the accused as required by s. 173(4) thereof. 

(2) No fresh sanction under s. 6 of the Prevention of Corruption Act has been ob- 

tained after placing the papers of reinvestigation before the competent authority. 
The learned Special Judge took the view that neither of these objections had 
any substance. Consequently, he directed that the accused should be proceed- 
ed with according to law. It is against this order that these two applicajions 
have been lodged before us by accused Nos. 1 and 2 respectively. 


These applications purport to have been made under s. 561A, Criminal Pro- 
cedure Code, which provides: 

“Nothing in this Code shall be deemed to limit or affect the inherent power of the 
High Court to make such orders as may be necessary to give effect to any order under 
this Code, or to prevent abuse of the process of any Court or otherwise to secure the 
ends of justice”. 

The contentions that were urged by Mr. Mengde, on behalf of accused No. 1, 
and Mr. Pardiwala, on behalf of accused No. 2, can be summed up under two 
heads. Firstly, they contended that the investigation that was carried out by 
Sub-Inspector Patil was invalid and. bore the stamp of illegality. This position 
was virtually conceded by the learned Additional Government Pleader and it 
was on that basis that the Division Bench had passed an order for reinvestiga- 
tion. That being the case, the cognizance that was taken on the basis of illegal 
investigation cannot stand and will have to be quashed. For reinforcing this 
contention, Mr. Mengde referred to the provisions of the Criminal Law Amend- 
ment Act, 1952 (hereinafter referred to as the Act of 1952) and contended 
that the Special.Judge,*for all practical, purposes, stands in the position of a 
Sessions Judge, and, therefore, cannot take cognizance of an offence on the 
basis of an illegal charge-sheet or a report. The second contention urged was 
that the sanction was accorded_by the Municipal Commissioner on the basis of 
the material collected in the previous investigation, which has been declared, to 
be an illegal investigation. It was quite possible that in the course of reinvestiga- 
tion fresh material has cropped up. That being the case, the sanction lapsed 
and it was necessary that a fresh sanction should be accorded. Therefore, even 
if cognizance. was taken by the Special Judge, that cognizance no longer sur- 
vives and it will have to be quashed. Incidentally, Mr. Mengde also contended 
that the Special Judge has no“ power to direct a reinvestigation of the casé and 
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the so-called reinvestigation is the re-enactment of the same drama. Mr. Pardi- 
wala went a little-further and argued that, by the order of re-investigation, the 
original investigation séood cancelled, and if that is so, then cognizance taken on 
the basis of the original investigation must also come to an end. 


We will take up these points one by one. So far as the power of the Special 
Judge tə take cognizance is concerned, we have, first of all, to consider the 
provisions of the Criminal Law Amendment Act of 1952. It is under the pro- 
visions of this Act that the Court of the Special Judge is constituted. So far 
as the Code of Criminal Procedure is concerned, criminal Courts are broadly 
classified under two heads viz., Sessions Court and Magisterial Court. There 
is a third Court ¢nd that is the High Court, which is not relevant for the 
purpose of the present case. The Court of the Special Judge is not contem- 
plated by the Code of Criminal Procedure. The Court of a Special Judge is a 
special creature of the Act of 1952. The powers of the Special Judge flow 
from the provisions of the Act of 1952 and we have, therefore, to examine these 
provisions closely with a view to find out as to what are the powers and fune- 
tions of a Special Judge. Sub-section (7) of s. 6 of the Act of 1952 relates to 
the appointment of a Special Judge and provides: 

“The State Government may, by notification in the Official Gazette, appoint as many 
special Judges as may be necessary for such area or areas as may be specified in the 
notificatiot& to try the following offences, namely:— 

(a) an offence punishable under section 161, section 165 or section 165A of the 
Indian Penal Code (Act XLV of 1860) or sub-section (2) of section 5 of the Prevention of 
Corruption Act, 1947 (II of 1947); 

(b) any conspiracy to commit or any attempt to commit or any abetment of any 

of the offences specified in clause (a)”. 
Sub-section (2) lays down the qualification for such an appointment and in 
effect says that, that the person to be appointed as a Special Judge must be 
eithes ‘‘a Sessions Judge or an Additional Sessions Judge or an Assistant Ses- 
sions Judge under the Code of Criminal Procedure, 1898’’. Section 7 of the 
Act of 1952 constitutes the Court of a Special Judge into a Court of exclusive 
jurisdiction for the trial of offences mentioned in sub-s. (1) of s. 6 of the Act. 
It lays down: 

“Every offence specified in sub-section (1) of section 6 shall be tried by the special 
judge for the area within which it was committed, -or where there are more special 
judges than one for such area, by such one of them as may be specified in this behalf 
by the State Government” 

Section 8 of the Act is vy important and is divided into four sub-sections. 
Sub-section (J) provides: 

“A special judge may take cognizance of offences without the accused being com- 
mitted to him for trial, and in trying the accused persons, shall follow the procedure 
prescribed by the Code of Criminal Procedure, 1898, for the trial of warrant cases by 
Magistrates”. 

Sub-section (2), in effect, provides: 

“A special judge may tender a pardon to an accomplice and in doing so, he shall 
be deemed to have acted under section 338 of the Code of Criminal Procedure”. 
Sub-section (3), in effect, provides: 

“The provisions of the Code of Criminal Procedure shall apply to the proceedings 
before a special judge, so far as they are not inconsistent with this Act; and for the 
purposes of the said provisions, the Court of the special judge shall be deemed to be 
a Court of Session trying cases without a jury or without the aid of assessors and the 
person conducting a prosecution before a special judge shall be deemed to be a public 
prosecutor”, 

Sub-section (3A) lays down: 

” “In particular, and without prejudice to the generality of the provisions contained 

in-sub-section (3), the:provisions of section 350 of the Code of Criminal Procedure, 1898, 
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shall, so far as may be, apply to the proceedings before a special judge, and for the pur- 
poses of the said provisions a special judge shall be deemed to be a magistrate.” 
Sub-section (4) is not material for our present discussjon. Section 9 of the 
Act of 1952 relates to appeal and revision and, in effect, provides: 

“For the purposes of appeal and revision to the High Court, the court of a special 

judge shall be deemed to be a Court of Session trying cases without a jury”. eè 

Mr. Mengde contended that except for the purposes of sub-s. (3A) of s. 8 
of the Act of 1952, a Special Judge stands in the position of a Sessions Judge 
trying ą case without the aid of a jury or assessors. He has advanced this ar- 
gument with a view to show that, in any case, a Special Judge cannot be con- 
sidered to be a magistrate and if that is so, he is not capable of taking cognizance 
of the offences under s. 190, Criminal Procedure Code. There was a good deal 
of argument as to whether s. 190, Criminal Procedure Code, applies to a Special | 
Judge. Before considering the various ramifications into which this argument 
has run, it would do well to remember the broad outlines of s. 190, Criminal 
Procedure Code. That section empowers a Judicial Magistrate to take cogni- 
zance of any offence in any of the following cases: 

“(a) upon receiving a complaint of facts which constitute such offence; 

(b) upon a report in writing of such facts made by any police officer; 

(c) upon information received from any person other than a police-officer, or upon 
his own knowledge or suspicion, that such offence has been committed.” s 
Mr. Mengde then referred to s. 193, Criminal Procedure Code, and contended 
that so far as the Sessions Court-is concerned, it cannot ordinarily take cogni- 
zance of an offence as a Court of original jurisdiction unless the accused has 
been committed to it by a Magistrate duly empowered in that behalf. Mr. 
Mengde argued that all that has been done by sub-s. (Z) of s. 8 of the Act of 
1952 is to remove the bar that has been placed in the way of the Sessions Judge 
taking cognizance without an order of commitment under s. 193, Criminal Pro- 
cedure Code. In that connection, he laid emphasis upon the language of: sub- 
s. (1) of s. 8 of the Act of 1952, which runs thus: 

“A special judge may take cognizance of offences without the accused being com- 
mitted to him for trial, and in trying the accused persons, shall follow the procedure pre- 
scribed by the Code of Criminal Procedure, 1898, for the trial of warrant cases’ by 
magistrates.” A 
According to Mr. Mengde, this section is negative in character and serves 
the purpose of removing the impediment in the way of the Sessions Judge 
taking cognizance of a case without commitment, There is no positive pro- 
vision under which the Special Judge is clothed with the authority or jurisdic- 
tion to take cognizance of an offence. If this argument is pushed to its logical 
conclusion, it would mean that under no circumstances, a Special Judge 
has powers to take congnizance of a case. Section 190, Criminal Procedure 
Code, in terms applies to a magistrate. Section 190, Criminal Procedure Code, 
cannot, therefore, be invoked for clothing the Special Judge with authority to 
take cognizance of a case. There is also another reason as to why s. 190, Cri- 
minal Procedure Code, may not be strictly applicable to the case of a Special 
Judge and it is this that, one of the conditions precedent for the Special Judge 
taking cognizance is theeexistence of a valid sanction by the competent authority 
under s. 6 of the Act of 1947. In other words, Mr. Mengde’s argument leads 
to the astounding conclusion that a Special Judge has no authority to take 
cognizance of a case even on the basis of a police report or a charge-sheet. 
With a view to buttress this line of reasoning, Mr. Pardiwala pointed out that 
whenever the Code of Criminal Procedure gives power to a Court to take 
cognizance, it also prescribes the manner and the method in which cognizance 
ean be taken. In that connection, he referred us to s. 190,-s. 193 and s. 194, 
Criminal Procedure Code. According to Mr. Pardiwala, in so far ‘as the Legis- 
lature have not provided the manner in which the Special Judge can take 
cognizance of an offence, there’ is a lacuna and that lacuna can only be rectified 
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by a suitable amendment. We are unable to accept this line of reasoning. 
It is clear to ouř mind that the provisions of s. 8(/) of the, Act of 1952 are 
not essentially negative in character. The opening part of sub-s. (J) of s. 8 
viz., ‘A Special Judge may take cognizance of offences...’’ is obviously of a 
positive character. It clothes the Special Judge with the authority to take 
eognizance of an offence. It is true that the manner in which cognizance can 
be taken*has not been defined or specified in the Act of 1952. That does not 
mean that the power that has been granted is illusory or is incapable of being 
exercised. According to us, the manner has not been specified, because the 
Legislature wanted to ċlothe the Special Judge with wide authority of staking 
cognizance in all conceivable cases. Section 190, Criminal Procedure Code, is 
illustrative as to hôw and under what circumstances, the Magistrate can take 
cognizance of an offehce.- It is true that the. provisions of s. 190, Criminal 
Procedure Code, are very wide and cover every conceivable situation. Under 
s. 190, Criminal Procedure Code, a Magistrate can act on a private complaint. 
He can act on a report in writing by a police officer and he can also act upon 
information received from any person and, what is more, he can also act upon 
his own knowledge or suspicion that an offence has been committed. It is 
possible to hold that these categories cover the entire gamut. Mr. Mengde con- 
tended that it was very easy for the Legislature to have referred to s. 190, Cri- 
minal Procedure Code, and say that the Special Judge can take cognizance or ` 
may take* cognizance in all the cases im which the Magistrate can take cogni- 
zance under s. 190, Criminal Procedure Code. As stated above, the reason for 
not so doing may be that the Legislature wanted to confer even wider powers 
than whgt has been contemplated by s. 190, Criminal Procedure Code. It may 
as well be that reference to s. 190, Criminal Procedure Code, was not made, be- 
‘ eause of the difficulty that one of the conditions precedent in taking cognizance 
of an offence is the receipt of a prior sanction by the competent authority. 
“Whatever that may be, merely because wide words have been employed and 
the manner ‘of taking cognizance has not been specifically set out it is not 
possible to take the view that the special Judge has no power to take cognizance 
‘of an offence, for to. put such a construction would be to nullify the positive 
words used by the Legislature viz., ‘(A Special Judge may take cognizance of 
offences...’? ins. 8(7) ofthe Act of 1952. In our view, s. 8(J) of the Act 
‘gives clear authority tothe Special Judge to take cognizance of an offence and 
no limitation has been placed as to how he should do it. He may act on a 
report submitted by a police officer. He may act on a private complaint or he 
may also act on the basis of any information derived from any source and 
also on his personal knowledge and suspicion. The powers of the Special Judge ' 
in the matter of taking cognizance aré wide and untrammelled. It is true that 
the Prevéntion of Corruption Act contemplates ari investigation. An investi- 
‘gation carried out by police officers culminates in a charge-sheet. Section 5A 
of the Act of 1947 provides: - 

“Notwithstanding anything contained in the Code of Criminal Procedure, 1898, no 
-police officer below the rank— f z 

(a) in the presidency towns of Madras and Calcutta, of an assistant commissioner 
‘of police, 

(b) in the presidency town of Bonibay, of a superintendent, of police, and 

(c) elsewhere, of a deputy superintendent of police, 
‘shall investigate any offence punishable under section 161, section 165 or section 165A of the 
Indian Penal Code or under stib-section (2) of section 5 of this Act, without the order 
of a presidency magistrate or a magistrate of the first class, as the case may be, or make 
any arrest therefor without a warrant:” 
This pre-supposes that an investigation would be ordinarily carried out ac- 
cording to the provisions of the Code óf Criniinal Procedure. But the sub- 
‘mission of a report in writing by the police is not the only way in which a 
‘Special Judge can take cognizance of an offence. For instance, in respect of 
van offence under ss. 162 and 164, Indian Penal Code, it would be open to the 
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Special Judge to fake cognizance in other ways, e.g., on a, private complaint 
or on the basis of information received by him in any other manner. In con- 
struing the provisions of s. 8(/) of the Act of 1952, we are not limited by the 
provisions of the Act of 1947 and in particular by s. 54 thereof. Originally, 
s. 6 of the Act of 1952, as it stood before its amendment in 1958, provided that 
the Special Judge is to be appointed for trying offences under s. 161, s. 165 
or s. 165A, Indian Penal Code, or sub-s. (2) of s. 5 of the Act of 1947s Clause 
(a) of s. 6 of-the Act of 1952 was amended to include ss. 162 to 164, Indian Pe- 
nal Code, with the result that the Court of the Special Judge will be a Court of 
exclusive jurisdiction for trying offences even under ss. 162 to 164, Indian 
Penal Code. So far as investigation into offences under ss. 162 to 164, Indian 
Penal Code, are concerned, there is no limitation similar to? the limitation im- 
posed by s. 5A of the Act of 1947. The investigation imto those offences can 
be carried out by an Officer of a police station under the provisions of the Code 
of Criminal Procedure. But, there may be cases where cognizance in respect 
of those offences can as well be taken by the: magistrate otherwise than on a 
police report. We have, therefore, no doubt in our mind that the powers of a 
Special Judge to take cognizance of offences specified in s. 6 of the Act of 1952 
are wide and unlimited. \ 
If the above view is correct, then the question as to whether the Special 
‘ Judge is a Sessions Judge or a Magistrate becomes of an academic importance. 
The Special Judge is a creature of the Criminal Law Amendment sect, 1952. 
He enjoys a special status under the Act and is clothed with such powers as. 
have been given to him by the provisions of the Act. It is true that the quali- 
fication for the appointment of a Special Judge is that he must be either a 
Sessions Judge or an Additional Sessions Judge or an Assistant Judgé. But, 
the qualification for making the appointment has nothing to do with the powers 
of a Special Judge. So far as the procedure for trial of cases by the Special 
Judge is concerned, s. 8 of the Act of 1952 lays down-that he shall follow the 
procedure prescribed. by the Code of Criminal Procedure for the trial of, war- 
rant’ cases by 'a Magistrate. So far as trial of cases is concerned, the Special 
Judge stands in the position of a Magistrate. But, so far as taking cognizance 
of cases, which precedes the trial is concerned, special provision has been made 
in sub-s. (7) of s. 8 of the Act of 1952. For that purpose, it is not necessary 
to consider as to whether he is a Magistrate or whether he is Sessions Judge. 
So far as tendering of pardon is concerned, the Special Judge is assimilated to 
the position of a Sessions Judge who acts under the Code of Criminal Proce- 
dure. Mr. Mengde relied, in particular, upon the provisions of sub-ss. (3) 
“and (3A) of s. 8 of the Act of 1952. Sub-section (3) lays down :— ; 
_ “Save as provided in sub-section (1) or sub-section (2), the provisions of the Code 
of Criminal’ Procedure, 1898 shall, so far as they are not inconsistent with this Act, apply 
to the proceedings before a special judge; and for the purposes of the said provisions, 
the court of the special judge shall be deemed to be a court of sessions trying cases 
without a jury...” in t 
Mr. Mengde argued that for the purposes other than the purposes mentioned 
in sub-ss. (7) and (2) of s. 8, the Special Judge stands in the position of a 
- Sessions Judge. The same argument holds good so far as appeal or revision 
from the order of the Special Judge are concerned and for which provision has 
been made in s. 9 of the Act of 1952. Sub-section (3A), which is inserted in 
1958; provides: that the provisions of s. 350, Criminal Procedure Code, shall 
apply to the proceedings before a Special Judge and for the purpose of the 
said provisions, a-Special Judge shall be deemed to be a Magistrate. Section: 
350, Criminal Procedure Code, makes provision as to how a suceeeding magis- 
trate is to proceed; when his predecessor had heard the case partly and re- 
corded some evidence in thetease.' This amendment was made with a view to 
- set the-conflict of judicial opinion at rest. It is, however, necessary to ré- ` 
member that the opening words of sub-s. (34) of s; 8 of the Act of 1952 make 
it.clear, that-therprovisions of that sub-section did not in any way derogate from: 
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the other provisions of s. 350, Criminal Procedure Code. There is, therefore, 
no simple answer to the question as to whether a Special Judge is more of a 
Magistrate or more of a Sessions Judge. He is neither a Magistrate nor a Ses- 
sions Judge. He acts"s a Magistrate for some purpose and as a Sessions Judge 
for other purposes. The Special Judge is a creature of a statute and enjoys 
a unique position, which is not known to the Code of Criminal Procedure. As 
stated above, whatever the position of a Special Judge, he has been clothed 
with special authority to take cognizance of offences under s. 8 of the Act of 
1952. Even if, therefore, it is assumed that none of the provisions of the 
Code of Criminal Procedure governing the taking of cognizance including s. 190, 
Criminal Procedure Code, is applicable to a Special Judge, still that will not 
affect his powers ef taking cognizance of a ease. 


‘All this discussion ‘has arisen, because there is some doubt about the legality 
of the investigation that was carried out by Sub-Inspector Patil. Mr. Mengde 
contended that in view of the concession made by the learned Government 
Pleader before the Division Bench, it is clear that the investigation carried out 
by Sub-Inspector Patil was unauthorised and, therefore, illegal. We do not 
propose to pronounce any opinion on this question except to say that the judg- 
ment recorded by the Division Bench makes no reference to any concession made 
by the Government Pleader and all that is stated'in the judgment is that the 
Government Pleader suggested that: the best course to be followed is to direct 
a fresh énvestigation by the Superintendent of Police. However, for the put- 
pose of considering the arguments advanced before us, we are prepared to 
proceed on the footing that the investigation carried out by Sub-Inspector Patil 
bore the stamp of illegality and that it was done in violation of the mandatory 
provisions of s. 5A of the Act of 1947. Eyen so, the fact remains that, the 
then Special Judge Gosewade took .cognizance of the case, issued processes 
and framed charges against the accused. The short question, therefore, for our 
consideration is, whether the action taken by the Special Judge Gosewade can 
be considered to be illegal or void merely because he acted on the material 
collected by an officer who was not authorised to do so and on the basis of a 
charge-sheet submitted by him. Even if that officer had no authority to carry 
out the investigation and to submit a charge-sheet, the fact remains that he did 
collect certain material and placed it before the sanctioning authority in the 
first instance and after obtaining the sanction, placed it before the Special 
Judge, who was pleased to take cognizance on the basis of that material. If 
the charge-sheet is regarded as bearing the stamp of illegality, then the Special 
Judge could not act-on its basis as a charge-sheet properly so called. At the 
same time, we are unable to understand what prevented him from treating 
it as a complaint and acting on the same. It has been held by the Supreme 
court in H. N. Rishbud v. State of Dethit that a trial is not vitiated merely 
because the investigation bore the stamp of illegality. Now, if a trial is not 
vitiated by reason of any illegality in the process of investigation, we are unable 
to understand how cognizance can be so vitiated. As pointed out above, the 
Special Judge has wide powers in taking cognizance of an offence. In other 
words, he can act on any material that has been placed before him and he need 
not stop to consider whether the material placed before him has been collected 
in a legal way and through the proper medium of an authorised person. Mr. 
Mengde contended that the Special Judge would not have taken cognizance of 
the offence, if there had been no investigation whatsoever in the matter or if 
the investigation had commenced without proper sanction of the Magistrate. 
We are not prepared to accede to this position.. Normally, the Special Judge 

‘ would not take cognizance against public servants unless a report of the investi- 
gation carried out by a duly authorised person had been placed before him. 
But, there is nothing in law, which prevents him from doing so. In this connec- 
tion, reference may be made to a decision of the Supreme Court in Din Dayal 
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v. State of U.P.2 In that case, the investigation was carried out by a police 
officer below the rank of Deputy Superintendent of Police without sanction 
from the Magistrate. Cognizance was taken in due course and thereupon the 
trial followed at the end of which the accused was convicéed. It was held: . 
“Generally a conviction is not vitiated because there has not been strict compliance 
with the provisions of the Act in the matter of investigation by a police officer.” 
The Supreme Court followed the earlier decision in Rishbud’s case. The same 
view was taken by our High Court in Emperor v. Rustom Ardeshir Banaji,? 
wherein it was held that even if the holding of an investigation by a Sub- 
Inspecter and the consequent charge-sheet submitted by him be regarded as 
irregular, the validity of the trial was not affected by that irregularity. 

Incidentally, it was contended that neither the High Couft nor the Special 
Judge had any authority to direct reinvestigation. in that connection, 
Mr. Mengde drew our attention to the provisions of ss. 155 and 202, Criminal 
Procedure Code. He pointed out that these are the only sections under which 
the Magistrate can direct investigation. Under sub-s. (2) of s. 155, Criminal 
‘ Procedure Code, the Magistrate can ask the police officer to investigate a non- 
cognizable case. Under s. 202, Criminal Procedure Code, the Magistrate can 
direct investigation in respect of allegations contained in a private complaint. 
Mr. Mengde contended that to carry on an investigation in a cognizable offence 
is the privilege of the police and no Court has any right or authority to re- 
gulate or interfere in any manner with that investigation. Except in respect of 
the situation described in ss. 155 and 202, Criminal Procedure Code, no Magis- 
trate has any right to direct the police officer to investigate into a case much 
less to reinvestigate the same. The Supreme Court in Rishhud’s case referred 
to s. 202, Criminal Procedure Code. It also referred to the inherent powers of 
the Special Judge to direct reinvestigation into an offence. The Supreme Court 
referred to s. 202, Criminal Procedure Code, by way of an analogy and stated 
that the procedure of directing an investigation by a Magistrate is contemplated 
by the Code of Criminal Procedure and for illustrating that proposition, it 
mentioned s. 202, Criminal Procedure Code. Mr. Mengde argued that s. 202, 
Criminal Procedure Code, comes into operation only if the conditions prescribed 
therein are fulfilled viz., (1) that a complaint has been received, and (2) that 
the Magistrate is authorised to take cognizance of the case. According to 
Mr. Mengde a Special Judge, who has not received a private complaint, cannot 
act under s. 202, Criminal Procedure Code. He also pointed out that s. 202, 
Criminal Procedure Code, in terms applies to the action to be taken by a Magis- 
trate and a Special Judge is not a Magistrate. There is considerable substance 
in this line of reasoning. 

The Supreme Court in Rishbud’s case were dealing with a peculiar set of 
facts. In respect of two cases, the first information disclosed offences falling 
under s. 5 of the Prevention of Corruption Act. That being the ease, the 
investigation that was contemplated into those offences can only be carried out 
by an officer described in s. 5A. The charge-sheets in those cases were filed 
on August 11, 1951, by a Sub-Inspector of Police, R. G. Gulabani and it appears 
that he applied to the Magistrate for permission to investigate into those cases 
on March 26, 1951. Gulabani gave evidence and that evidence showed that 
so far as the case relating to Criminal Appeal No. 97 of 1954 is concerned, he 
did not make any investigation at all excepting to put up the charge-sheet. All 
the prior stages of the investigation were conducted by a number of other 
officers of the rank of Inspector of Police or Sub-Inspector of Police and none 
of them had taken the requisite permission of the Magistrate. In the case 
out of which Criminal Appeal No. 96 of 1954 arose, the evidence of Gulabani 
showed that he took up the investigation after he obtained permission and 
partly investigated it thereafter. But, the major part of the investigation was 
done by a number of other officers who were all below the rank of Deputy 
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Superintendent of Police without having obtained from the Magistrate the re- 
quisite sanction therefor. On these facts, it was held by their Lordships: 

“Both these are cases of clear violation of the mandatory provisions of section 5(4) 

of the Act (of 1947).” 
This was one set of cases. In-the second case, the first information disclosed 
offences against persons who were not public servants. The case was regis- 
tered under s. 420, Indian Penal Code, and s. 6 of the Essential Supplies (Tem- 
porary Powers) Act, 1946, and not under any offence comprised within the 
Prevention of Corruption Act. The investigation was started on May°2, 1949. 
It appears that im the course of this investigation, it was found that the two 
appellants and another public servant were liable to be prosecuted under s. 5(2) 
of the Act of 1947. Application was then made to the Magistrate by Balbir 
Singh for sanction being accorded to him under s. 5(4) of the Act of 1947 and 
the same was given on March 20, 1951. The charge-sheet was filed by Balbir 
on November 15, 1951. On these facts, their Lordships held: ; 

“But, since the investigation prior to the sanction was with reference to a case re- 

gistered under section 420, I.P.C. and section 6 of-the Essential Supplies (Temporary 
Powers)Act, 1946, that was perfectly valid”. 
It was only when the material so collected disclosed the commission of an 
offence under s. 5(2) of the Act by publie servants that any question of taking 
the sanction of the Magistrate for the investigation arose. Their Lordships 
further held: 

“...in such a situation the continuance of such portion of the investigation as re- 
mained, as against the public servants concerned by the same officer after obtaining the 
permission of the Magistrate was reasonable and legitimate”. 

So far as the directions contained in respect of the first set of cases is concerned, 
we have to refer to two passages in the judgment of the Supreme Court. The 
first passage is at p. 204 of the judgment, and it runs thus: 

“It does not follow, however, that the invalidity of the investigation is to be com- 
pletely ignored by the Court during trial. When the ‘breach of such a mandatory pro- 
vision is brought to the knowledge of the Court at a sufficiently early stage, the Court, 
while not declining cognizance, will have to take the necessary steps to get the illegality 
cured and the defect rectified, by ordering such reinvestigation as the circumstances of 
an individual case may call for.” i 
These observations, evidently, apply to a situation where the Magistrate, be- 
fore taking cognizance, has noticed the invalidity or illegality of the investi- 
gation. In that situation, their Lordships have suggested a particular course 
to be followed by the Magistrate and it is this that, the Magistrate should not - 
refuse to take cognizance of a case but should suspend the judgment and take 
necessary steps to get the illegality cured 4nd the defect rectified by ordering 
such investigation as the individual case may call for.- The other passage oc- 
curs at p. 205 and it runs thus: ; 

“In our opinion, therefore, when such a breach is brought to the notice of the 
Court at an early stage of the trial the Court will have to consider the nature and extent 
of the violation and pass appropriate orders for such reinvestigation as may be called for, 
wholly or partly, and by such officer as it considers appropriate with reference to the 
requirements of section 5-A of the Act. It is in the light of the above considerations 
that the validity or otherwise of the objection as to the violation of section 5(4) of the 
Act has to be decided and the course to be adopted in these proceedings, determined”. 
The observations in this passage have relation to a later stage, that is to say, 
an early stage of the trial. If the illegality has been noticed at that stage, 
their Lordships have suggested: that such reinvestigation, as may be called for 
wholly or partly, can be directed. Even so, it is significant to note that in the 
first set of aases, their Lordships have not given any directions to the Special 
oan 6) order reinvestigation in the case. All that is stated is as follows 

p. : 


“...In the view we have taken of the effect of such violation it becomes. necessary 
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for the Special Judge to reconsider the course to be adopted in these two cases.” 

Mr. Mengde contended that no reinvestigation in the proper sense of the 
term can be directed in a case where a trap has been laid for the simple reason 
that the trap cannot be re-enacted at the second investigation or reinvestigation. 
There is considerable substance in this line of argument. As pointed out above, 
their Lordships have contemplated two sets of cases, the first where cognizance 
has not yet been taken and the second where the trial has commenced but it 
has not progressed very far. So far as the first situation is concerned, it would 
be the fluty of the Magistrate to direct a fresh investigation. So far as the 
second situation is concerned, it is for the Special Judge to decide as to whether 
reinvestigation is necessary and also to decide upon the kind of reinvestigation 
that can be usefully carried out in the circumstances of the case. It is not 
as if their Lordships of the Supreme Court have laid down that in every case, 
where it has been discovered that the investigation is illegal that reinvestigation 
must be directed. The question of reinvestigation has been left for the decision 
by the Special Judge in each set of circumstances. We will consider the im- 
plication of these observations at a later stage of the judgment. For the time 
being, the question, which we are considering is, whether the Special Judge 
can direct reinvestigation in a case. Whatever the nature of the reinvestiga- 
tion may be, we have already pointed out that if the investigation is illegal and 
the report, which is the culmination of the investigation is invalid amd bears 
the stamp of illegality, then the report can be treated as a complaint and acted 
upon as such. If that is so, then it would be open to the Special Judge to 
direct an investigation by invoking the provisions of s. 202, Criminal Procedure 
Code, by analogy. Section 202, Criminal Proceduré Code, in terms applies to 
the Magistrate. But, there is no reason why the provisions of that section 
eannot be invoked by the Special Judge, particularly so, for the purpose of 
curing a defect or an illegality. The defect or illegality, in effect, nullifies the 
protection that has been given to the public servants viz., that if the investiga- 
tion is nov carried out by an officer of a specified rank, then the police officer 
cannot undertake the investigation without securing the sanction of the con- 
cerned Magistrate. By reason of the fact that a police officer of the lower rank 
carries out the investigation without proper order or sanction from the Magis- 
trate, the salutary protection from harassment that has been granted to the 
accused has been withdrawn and an objection has been taken at the early stage 
of the trial viz., that the investigation has been carried by the person who is 
not authorised to do so. Now, it is for the purpose of giving an opportunity 
to an officer of the specified rank to apply his mind afresh to the question and 
to come to his own conclusion that reinvestigation is to be directed. It would 
be futile to the accused to argue that even for such a purpose investigation 
cannot be ordered under s. 202, Criminal Procedure Code. Their Lordships 
of the Supreme Court have also referred to the inherent powers of the Special 
Judge. Mr. Mengde argued that except the High Court, the Code of Criminal 
Procedure has not conferred inherent jurisdiction upon any other Court. But, 
as pointed out above, the Special Judge is not a creature of the Code of Crimi- 
nal Procedure and merely because the Code does not confer any inherent juris- 
diction upon. the Court other than the High Court we cannot jump to the con- 
clusion that the Special Judge has no inherent jurisdiction. Whatever that ' 
may be, we are bound by the observations made by the Supreme Court and 
we must respectfully follow them. It has laid down in clear terms that .a 
Special Judge can act under s. 202, Criminal Procedure Code, or under his in- 
herent powers in so far as he directs an investigation into the case. 

We will now pursue the discussion of the question which we have left in the 
middle of the preceding paragraph and that is regarding the effect of the order 
of reinvestigation. This question will also have significance in deciding the 
second point viz., as to whether a second sanction is necessary under s. 6 of 
the Act of 1947. Mr. Mengde argued that a reinvestigation is either a futile 
farce or is a matter of substance. If it is a matter of substance, then there is 
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a possibility of the officer of the specified rank coming to a different conclusion 
as a result of reimvestigation. ‘Im order to appreciate this argument, it is 
necéssary to consider fhe nature and scope of reinvestigation. It is a fallacy 
to suggest that reinvestigation effaces or supersedes the first investigation. It 
must be’remembered, as has been laid down in Rishbud’s case, that it cannot 
be maintained that a valid or legal police report is a‘ foundation of the juris- 
diction of the Court to take cognizance of a ease. In other words, if the cogni- 
zance is taken on the basis of a previous investigation, that cognizance remains 
and is not affected by the order of reinvestigation and the consequent rejnvesti- 
gation, whatever be its nature and extent. Reinvestigation is not obligatory. 
The nature and stope of reinvestigation must necessarily depend upon the 
facts and circumstances of each case. Im trap cases where the accused has been 
caught red-handed in the act of accepting a bribe, reinvestigation may amount 
more or less to rehearsal of what has alreddy taken place. Again, as pointed 
out above, where reinvestigation has been directed before taking cognizance of 
a case, reinvestigation may be very much a genuine and real affair. In our 
view, the object of reinvestigation is not to cure the invalidity or illegality 
of the earlier investigation. But, the main object is to minimise the possible 
hardship that may have been caused to the aceused by reason of the fact that 
investigation was carried out by an officer below the designated rank. In 
other words, reinvestigation is ordered in fairness to the accused. In most 
‘eases, there is very little chance of any new material coming to light in the 
course of reinvestigation. All that may happen in the course of reinvestiga- 
tion is that, a superior officer may have the opportunity of applying his mind 
to the thaterial already collected and satisfying himself about the integrity of 
the first investigation. Mr. Mengde complained that the accused is placed 
‘on the horns of a dilemma. If he raises the objection that investigation bears 
the stamp of illegality, reinvestigation would be directed which will take the 
winds off the sail of defence. On the other hand, if he did not do so, then it 
will not be possible for him to ‘complain that prejudice has been caused to 
his case by reason of the illegality’ in the investigation. There is substance in 
this grievance. We are, however, confident that reinvestigation would not 
and should not be directed as a matter of course or routine. The Court should 
examine the facts of each case and then pass an appropriate order, bearing in 
mind that the object is not to cure any illegality but to afford an opportunity 
to the superior police officer to review the facts of the case. It will always 
be open to the accused to plead that miscarriage of justice has been caused 
by reason of the violation of the mandatory provisions on account of the first 
investigation having been undertaken by an officer below the designated rank. 
So far as Mr. Pardiwala’s argument viz., that cognizance taken on the basis 
of invalid investigation lapses, is concerned, at may be pointed out that the act 
of taking cognizance is a judicial act and can only be undone by a judicial 
order. Ix exceptional cases, it may be open to the Special Judge or the Magis- 
trate. who has taken cognizance himself, to annul the cognizance. Normally, 
it will be the function of a superior Court to set aside the cognizance. So long 
as cognizance, which is already taken, has not been set aside by a proper 
judicial order, the cognizance continues and the order of reinvestigation would, 
jn no way, affect the cognizance. For instance, if thee officer, to whom rein- 
vestigation has been entrusted, comes to a different conclusion from the one 
reached by his. predecessor-in the course of the first investigation, it will be 
open to the Special Judge who has taken cognizance to proceed to discharge the 
accused at the very commencement of the trial.- The arguments advaneed by 
Mr. Mengde and Mr. Pardiwala appear to us to have been based on a miscon- 
ception regarding the proper function of the investigating agency. The fune- 
tion of the inyestigating agency is to collect material, which will be utilised at 
the time of the trial. Assuming, for a moment, that fresh material has been 
collected in the course of reinvestigation, that material by itself will not affect 
the cognizance that has been taken because, after all, the material has got to 
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þe proved in the course of the trial that takes place after cognizance is taken. 
The material collected, whether in the course of the first investigation or the 
second investigation, is not evidence unless the same has been proved in a formal 
way in the course of the trial. Considering the question from any point of 
view, we feel no hesitation in rejecting the argument viz., that reinvestigation 
has the effect of effacing the first investigation and superseding the cognizance 
that has already been taken on the basis of the first investigation. 

That takes us to the second argument viz., that a fresh sanction is necessary 
because a fresh investigation, has taken place. Our attention was drawn to 
the order of the sanction wherein the Municipal Commissioner has stated that 
he was issuing the sanction upon a perusal of the record ef investigation. It 
was contended that since the possibility of new material cropping up in the 
course of reinvestigation cannot be excluded, the sanction that was granted 
on the basis of the old investigation must necessarily lapse. This argument 
is based on an assumption. We do not know whether, as a matter of fact, in 
the course of reinvestigation fresh material has been collected and new facts 
have come to light. Whether that is a fact or not can only transpire in. the 
course of the evidence of Shetye, the police officer, who undertook the second 
investigation. It is difficult to imagine that new facts will be collected in the 
course of fresh investigation. The possibility of collecting even fresh material 
and fresh evidence is very much remote. The first point, which mustebe noted, 
is that the sanction that was granted on the basis of invalid investigation is 
not illegal. Section 6 of the Act of 1947 does not enjoin the sanctioning 
authority to look into any particular papers. It does not lay down that the 
officer authorised to grant the sanction must peruse the investigatiorf papers. 
The sanctioning authority can proceed on any material, which, according to 
him, is sufficient or trustworthy. He is not concerned to find out even the truth 
or otherwise of the facts disclosed to him. All that is necessary for the sanc- 
tioning authority to do is to apply his mind to the facts as disclosed to him 
and to aecord sanction to the offence that would be disclosed on the facts placed 
before him. The grant of sanction is not a judicial act. It is purely an exe- 
cutive act. It has been laid down by the Madras High Court in In the matter of 
Kalagava Bapiah* (p. 57): 

“...But the Government in according or withholding sanction under section 197—for 
the prosecution of a public servant in respect of an offence alleged to have been com- 
mitted by him as such public servant—acts purely in its executive capacity and the 
sanction need not be based on legal evidence”. 

The sanction accorded, in the present case, is not attacked on the ground that 
the sanctioning authority had not applied his mind to the facts constituting the 
offence. What is contended is that, the material placed before him was illegally 
collected and the sanction, in so far as it is based on illegally collected material, 
is invalid. This argument is not sound and, as stated above, sanction can be 
accorded on any material sufficient or otherwise collected in a lawful manner 
or otherwise. The next stage of the argument is that, by reason of the fact 
that a fresh investigation has taken place, the sanction already accorded must 
necessarily lapse. We are unable to accept this line of argument. We have 
already considered the, nature and scope of reinvestigation and also its object. 
Even if fresh material is assumed to have been collected in the course of fresh 
investigation, it would not affect the sanction accorded earlier. The argument 
assumed a subtler form at the hands of Mr. Pardiwala. He pointed out that 
the material that has gone to the sanctioning authority has gone through a dis- 
torted medium. The sanctioning authority must see through the medium of the 
representations made to him. He cannot see the facts as they are. The sub- 
jective element in the appraisal of the material, according to him, cannot be 
ignored. This argument will have acquired some force had it been the rule 
that, it is necessary for the sanctioning authority to find out the truth or other- 
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-wise of the facts brought to his notice. The question of a misappreciation of 
the material by the sanctioning authority by reason of the fact that the medium 
is Gistorted does not @rise. The Supreme Court has laid down in Indu Bhusan 
v. State of West Bengal: 

. It was not for Mr. Bokil to judge the truth of the allegations made against the 
appellant by calling for the records of the connected claim cases or other records in 
connection with the matter from his office”. 

We are, therefore, satisfied that the sanction that was already granted remains 
valid and there is no need of a fresh sanction after reinvestigation. , 
The result is that the applications fail and the rules are discharged. 


Rules discharged. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


" Before Mr. Justice Naik and Mr. Justice Shikhare. 


DHUNJISHAW PESTONJI RATANJI CASSAD v. COMMISSIONER OF 
INCQME TAX, MADHYA PRADESH, NAGPUR AND BHANDARA.* 

. Indian Income-tax Act (XI of 1922), Sec. 33A—Constitution of India, Art. 226—Notifi- 
fication No. 878-F of March 21, 1922—Whether writ of certiorari can be issued for 
quashing order passed by Commissioner under s. 33A—Conditions laid down in Noti~ 
fiction whether must all be satisfied before exemption can be claimed under it— 
Whether second condition satisfied where in company’s assessment deduction not 

- allowed as remuneration paid to director of company considered excessive. 


An order passed by the Commissioner under s. 33A of the Indian Income-tax Act, 
4922, is an administrative order and, therefore, it cannot be interfered with under 
art. 226 of the Constitution of India. 

Edara Venkaiah v. Income-tax Commr.’ agreed with. 

Commr, of Income-tax v. Tribune Trust? and Calcutta Discount Co. v. I. T. 
Officer; referred to. 

The two conditions laid down in the Notification No. 878-F dated March 21, 1922, 
issued by the Central Government under s. 60 of the Indian Income-tax Act, ‘1922, 
which must be satisfied before the sums received by an assessee on, account of salary, 
bonus, commission or other remuneration for services rendered, or in lieu of inte- 
rest on money advanced, to a person for the purposes of his business are exempt 
from payment of income-tax are, (1) where such sums have been paid out of, or 
determined with reference to, the profits of such business and (2) by reason of such 
mode or payment or determination, haves not been allowed as a deduction but 
have been included in the profits of the business on which the income-tax has been 
assessed and charged under the head ‘business.’ These two conditions are cumu- 
lative and both of them must be satisfied before any exemption can be claimed ` on 
the basis of this Notification. 

The second condition in the Notification cannot be said to have been fulfilled 
where in the assessment of a company a deduction on account of remuneration paid 
to a director of the company was reduced on the grĝund that the remuneration 
claimed by him was excessive and out of proportion to the duties performed by 
him so far as the affairs of the company were concerned. 

I-T. Commr. v. M. K. Kirtikart and Hasan Sasamusa v: Commr. of Inc.-tax* 
referred to. 


Tue facts appear in the judgment. 


5 [1958] A.LR.S.C. 148,'at p. 151. L. 

*Decided, Stptember 13, 1961. Special Civil 
Applications Nos. 230 and 231 of 1959. 

1 [1959] A.I.R. Andhra Pradesh 508. 

2 [1948] ADR. P.C. 102, s.c. 50 Bom. 
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D. B. Padhye, for the petitioner. 

S. V. Natu, for respondents Nos. 1 and 2. . 

Narx J. These two applications can be disposed of by a common judgment 
-since they raise a common question. The material facts lie within a narrow 
ambit. The petitioner is domg business with his head-quarters at Nagpur in 
coal and manganese ore. He is also a Director and Managing Director of 
-several companies. There is a company known as ‘‘The Byramji Mining Com- 
bine Limited’’ with its head-quarters at Hornby Road, Bombay. This is a 
private limited company and was registered in July 1949. The only two share- 
holders and also Directors of this Company are the petitiéner and his wife 
Mrs. Kamalrukh D. Cassad. The assessment of the personal income of the 
petitioner was made by the Income-tax Officer on January 10, 1952, and the 
antire income received by the petitioner was assessed to income-tax. This 
income included the remuneration which the petitioner received for carrying on 
the business of the private limited company, namely, ‘‘The Byramji Mining 
“Combine Limited.’’ The case for the assessment of the Byramji Mining Combine 
Limited, which would hereafter be referred to as the company, was also taken up 
for consideration. The company had shown a sum of Rs. 39,487 on account of re- 
-muneration and bonus paid to the petitioner as an item of expenditure. The as- 
-sessing Officer, however, refused to deduct the whole of this amount from the as- 
‘sessable income of the petitioner on the ground that the business of the company 
did not have any use of the petitioner’s engineering skill and experience. The 
Income-tax Officer, however, allowed half the amount, that is, Rs. 19,743;8-0, as 
‘reasonable deduction. Therefore, the petitioner made an application to the 
Income-Tax Commissioner on July 25, 1953, under s. 33-A of the Income-tax 
Act, 1922, for a revision of the order passed in his personal case on January 10, 
1952. He contended that the remuneration paid to him came out of the profits 
of the company and, therefore, that was exempt from assessment by reason of 
the provisions of the notification No. 878-F ,dated March 21, 1922, as amended 
from time to time upto date, issued under s. 60 of the Income-tax Act by the 
‘Central Government. The Income-tax Commissioner refused to interfere with 
the order passed by the Income-tax Officer holding, in effect, that the exemp- 
tion given by the notification’ issued in 1922 had become obsolete by reason of 
‘the subsequent amendments in the Income-tax Act. The petitioner, therefore, 
filed an application to the then High Court of Judicature at Nagpur for an 
‘appropriate writ under arts. 226 and 227 of the Constitution of India for quash- 
ing the order of the Commissioner, dated, March 4, 1954. The High Court of 
‘Nagpur held that the notification was still in force and directed the Com- 
-missioner to consider the effect. of that notification on the assessable income of 
‘the petitioner. After the case went back to the Commissioner, the petitioner 
made several submissions by way of elucidation and produced two documents, 
‘the first, a resolution passed by the company and the second a copy of the Arti- 
cles of Association. According to the petitioner, the remuneration that was paid 
‘to him came out of the profits of the business and was determined by the profits 
acerued to the company. The Income-tax Commissioner, on a consideration 
of the evidence placed before him, came to the conclusion that the remuneration 
allowed to the petitioner could not be exempted because condition (2) of the 
notification had not been fulfilled. Consequently, he rejected the petition. 
‘It is against this order that the petitioner has preferred Special Civil Appli- 
cation No. 230 of 1959. Special Civil Application No. 231 of 1959 relates to 
the order of assessment for 1952-53. For this year, a sum of Rs. 44,487 was 
shown to have been paid by the eompany on account of remuneration and bonus 
to the petitioner. In that case also, the Income-tax Officer refused to allow 
deduction of the entire amount and allowed deduction for half the amount paid 
to him as remuneration and bonus. In the personal case of the petitioner, the 
Ineome-tax Officer assessed the entire remuneration received by the petitioner 
to income-tax. The petitioner made an application under s. 33-A of the Income- 
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tax Act before the Income-tax Commissioner and the Income-tax Commissioner 
has passed an order which is identically worded to the order passed in the 
other case. 

In both these petitions, the petitioner has prayed for the issue of writs for 
certiorari and also for mandamus. So far as the prayer for issue of a writ 
of mandamus is concerned, Mr. Padhye explained that that writ can be issued 
in respect of the process for recovery of the income-tax. We are unable to 
understand how such a writ can be issued so Jong as the order of the Income- 
tax Officer stands as it is. The petitioner had referred to art. 265 of the ‘Consti- 
tution of India in þis petition and contended that this was a case of tax being 
levied without any legal authority for the same. Article 265 applies to a 
case where the tax is being levied or collected without lawful authority in that 
respect. Article 265 runs thus: 

“No tax shall be levied or collected except by authority of law.” 
The tax that has been levied and will be recovered from the petitioner does 
not fall within the mischief of this article because the assessment order has been 
passed by the Income-tax Officer and the collection will proceed on the authority 
of that order. Unless the order passed by the Income-tax Officer and confirmed 
by the Commissioner in his order, which is impugned in these petitions, is quash- 
ed there js no scope for the grant of a writ of mandamus against the authorities 
who would proceed to recover the amount of income-tax from the petitioner. 

Turning to the question about the propriety of issuing a writ for certiorari, 
the first hurdle which the petitioner will have to cross is to show that the 
order pissed by the Commissioner was of a judicial or quasi-judicial character. 
The present s. 33-A of the Income-tax Act corresponded to s. 33 of the Income- 
Tax Act of 1922. The question relating to the character of the machinery set 
up under s. 38 was considered by the Privy Council in Commr. of Income-taz v. 
Tribune Trust’ and their Lordships held that the machinery set up under 
s. 83 for revising the order passed by the Income-tax Officer was administrative 
in its complexion and character. The Andhra High Court in a recent case 
reported in Edara Venkaiah v. Income-tax Commr.2 have come to the con- 
clusion that having regard to the limited scope of s. 33-A, the nature of the 
power under s. 38-A(2) cannot be in any way different to that in s. 38-A(J/), 
in that, the power to be exercised by the Commissioner is only in his ad- 
ministrative capacity. It is held that s. 33-A (3) does not alter the nature 
of the power conferred upon the Commissioner and it is only a safeguard against 
vexatious and frivolous applications. Finally, they took the view that the 
order of the Commissioner under s. 33-A (Z) dismissing the revision petition, 
being an administrative order cannot be interfered with, under art. 226 of the 
Constitution. With respect, we are in agreement with the decision of the 
Andhra High Court, which, in its turn is based on the principles laid down 
by the Privy Council in the case referred to above. The decision of the Cal- 
cutta High Court reported in Calcutta Discount Co. v. I. T. Officer? also 
suggests that the orders passed by the Income-tax Officer are in the nature of 
administrative fiats. If that is so, this Court has no jurisdiction to issue a 
ere of certiorari for quashing the order passed by the Commissioner under 
S -À 

We do not, however, propose to dismiss these iene on the ground set out 
above because we are satisfied that even on merits the petitioner has no case. 
The main grievance made by the petitioner is that the Commissioner’s order does 
not refer to the two important documents that were produced by the petitioner 
after the case was remanded to him for consideration by the High Court. 
Mr. Padhye complained tHat the Commissioner has reproduced the extracts 
from the order of the Income-tax Officer passed in the assessment case of the 
company and has held that it was clear from the said extracts that the remune- 
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ration was not paid by the company to the assessee out of its profits nor had 
his remuneration been determined with reference to the profits of the business. 
According to Mr. Padhye, it was the duty of the Commissioner to have applied 
his mind to the question independently of the order passed in the company’s 
ease and to come to his own conclusions as to whether the remuneration paid 
to the petitioner was or was not a part of the profits of the company and came 
out of other sources of its own such as income. According to Mr. Padhye, 
there is, therefore, an error apparent on the face of the record and since this 
is a speaking order, it deserves to be set aside. Before considering this line 
of reasoning, it is necessary to consider the nature of the claim made on behalf 
of the petitioner which is based on the notification first igsued on March 2I, 
1922, and thereafter amended from time to time. The relevant portion of the 
notification reads thus: 

“The following classes of income shall be exempt from the tax payable under the 
said Act, but shall be taken into account in determining the total income of an assessee for 
the purposes of the said Act; 

(i) Sums received by an assessee on account of salary, bonus, commission or other 
remuneration for services rendered, or in lieu of interest of money advanced, to a person 
for such business, 

where such sums have been paid out of, or determined with reference to, the profits 
for the purposes of his business, . 

and by reason of such mode of payment or determination, have not been allowed 
as a deduction but have been included in the profits of the business on which income-tax 
has been assessed and charged under the head ‘business’:” . 

The Commissioner of Income-tax read this notification to embody three condi- 
tions and took the view that the first and the third conditions were satisfied. 
According to him, the second condition was not satisfied and for that purpose 
he mainly relied upon the terms of the assessment order in regard to the 
taxable income of the company. Before proceeding further, we would Hke to 
clear one confusion and it is this, There are no three conditions laid down in 
the notification. The first clause which is supposed to embody the first condi- 
tion, does not lay down any condition at all. It merely relates to the sums, 
which, according to the notification, would be exempt from the category of 
taxable income. That clause speaks of sums received by an assessee on ac- 
count of salary, bonus, commission or other remuneration for services rendered, 
or in lieu of interest on money advanced, to a person for the purposes of his 
business. Now, the clauses that follow, lay down the conditions which must 
be satisfied before the sums so received are exempt from payment of income-tax. 
Those two conditions are, (i) where such sums -have been paid out of, or de- 
termined with reference to, the profits of such business and (ii) by reason of 
such mode or payment or determination, have not been allowed as a deduction 
but have been included in the profits of the business on which the income-tax 
has been assessed and charged under the head ‘business’. It is evident from 
the language employed and particularly the use of the conjunctive ‘‘and’’ 
that the two conditions are cumulative and both of them must be satisfied 
before any exemption can be claimed on the basis of this notification. The 
Income-tax Commissioner has held two out of what he called the three condi- 
tions as satisfied, relying on certain observations made by the Patna High 
Court in Hasan Sasamusa v. Commr. of Inc.-tax.4 The facts of that case 
were more or less similar, but there is no discussion in the judgment as to why 
their Lordships held that the third condition preceded by the word ‘‘and’’ 
was satisfied in that case. It is clear from the order passed by the Income-tax 
Officer in the assessment case of the company that a deduction on account 
of remuneration paid to the petitioner was reduced on the ground that the 
remuneration claimed by him was excessive and out of proportion’ to the duties 
performed by him so far as the affairs of the company were concerned. The 


4 (1957) 32 LTR. 338, 
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deduction in that case was not disallowed nor reduced or the ground that 
the salaries were paid out of the profits or were determined with reference to 
the profits of the business. In our view, therefore, the last condition, viz., that 
deduction must be dis@llowed on account of salary having been paid out of 
profits or determined with reference to profits of the business, also remains 
unfulfilled and the Commissioner was not right in holding that the said con- 
dition was satisfied. 

Mr. Padhye’s main grievance was that having come to the conclusion that 
the two of the three conditions were satisfied the Commissioner should have 
considered the question as to whether there was material to show that jhe re- 
muneration was paid out of the profits of the business of the company or deter- 
mined with referente to the profits of such business. It appears that it was 
argued before the Commissioner that in view of the fact that the salary was . 
not fixed nor was payable from month to month and further in view of the 
fact that the salary was fluctuating and was determined long after the end of 
the business year of the company, it should be presumed that the remuneration 
came out of the profits of the company. The same argument was advanced 
before the Patna High Court in Hasan Sasamusa’s case and was rejected. The 
observations on page 344 are apposite: 

“_..Merely because the amount was sanctioned after the accounting period, it cannot 
be legitimately inferred that the amount was paid out of the profits of the business or 
the amoun? was determined with reference to the profits of the business. There is hence 
no material to support the argument addressed on behalf of the assessee that the second 
condition mentioned in the Finance Department circular had been satisfied in this case.” 
The Commissioner relied on these observations. That means that he held, in 
effect, that the mere fact that the remuneration was allowed by a resolution 
which was passed long after the accounting year of the company, is not a 
sufficient ground for holding that the remuneration came out of the profits. It 
is true that he has not referred in so many words to the resolution, a copy of 
which. was produced before him, nor has he referred to the Articles of Asso- 
ciation, a copy of which was also placed before him, for his consideration. It 
is, however, not disputed that the resolution does not refer to the allocation of 
the amount of remuneration as coming out of the profits of the company and 
all that the Articles of Association lay down is that the conditions as to remu- 
neration shall be such as are mutually agreed between the said Managing 
Director and other Directors. This only means that the post of a Managing 
Director did not carry fixed remuneration and the remuneration was fluctuat- 
ing and was liable to be fixed by mutual agreement between the parties. As 
has been rightly pointed out, the company comprised only two members, the 
petitioner and his wife. The amount of remuneration, therefore, could be 
anything agreed upon between the husband and wife. Whatever that may be, 
we are unable to understand how either of these two documents supports the 
petitioner’s contention that the remuneration came out of the profits of the 
company. Ordinarily, the remuneration comes out of the income of the com- 
pany and unless there is a special stipulation for the remuneration being paid 
or coming out of the source of the profits of the company, the presumption will 
be that the remuneration is paid out of the regular income of the company. 
Although, therefore, the Commissioner has not specially referred to these two 
documents, still we do not think that his decision would Shave been in any way 
different even if he had referred to them and discussed the terms thereof. Jn 
our view, the Commissioner was right in the conclusion he reached, namely 
that the second condition .(which is really the first) was not fulfilled. The 
burden lay on the petitioner to prove that this condition was satisfied and he 
has led no evidence whatsoever before the Commissioner to show that this 
condition was satisfied. 

So far as the second condition (which is referred to as the third by the 
Commissioner) is concerned, we have already expressed our view in the earlier 
paragraph. We are fortified in the view we have taken above by the observa- 
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tions made by the Supreme Court in 7-7. Commr. v. M. K. Kirtikar® (p. 189): 
“(7) The second condition, which appears not to have been noticed by the High 
Court, is that the sum paid out of profits or determined with reference to the profits 
of the business had not been allowed as a deduction ‘by reason® of such mode of payment 
or determination” In this case, learned counsel for the department urges, the amount 
was not disallowed not because it had been paid out of profits or had been determined 
with reference to the profits of the business, but because he held it to be excessive and 
unnecessary and not a permissible deduction under S. 10(2) (xv) of the said Act. There 
is good deal to be said for this view.” 
It is twue that their Lordships have not expressed a final verdict on the ques- 
tion, namely, whether the second condition cannot be said to have been fulfilled 
by reason of the fact that the deduction was not allowed Wecause the remune- 
. ration was considered as excessive. At the same time, they have observed that 
there is good deal to be said for this point. At page 188, their Lordships have 
said that the conditions laid down in the notification are cumulative and all 
of them have to be fulfilled before the assessee can claim the benefit of exemption. 
The result is that the applications fail and are dismissed with costs. 


Applications dismissed. 


[NAGPUR BENCH.] 


l Before Mr. Justice Naik. 
GANDHI SEWA SHIKSHAN SAMITI, CHIMUR v. © 
GULAM HUSSAIN WELJI.* 
Madhya Pradesh Public Trusts Act (XXX of 1951), Secs. 32, 2(4)—Bombay Public Trusts 


Act (Bom. XXIX of 1950), Secs. 2(18), 31, 50-52A—Civil Procedure Code (Act V of’ 


1908), Sec. 92; O. XXXI, r. 1—Societies Registration Act (XXI of 1860), Sec. 6—Indian 
Trusts Act (II of 1882), Sec. 3—Indian Partnership Act (IX of 1932), Sec. 69—Society, 
a public trust, registered under Societies Registration Act but not registered’ under 
M. P. Public Trusts Act—Whether such society entitled to get decree against third 
party. : ' 

A society registered under the Societies Registration Act, 1860, which is a public 
trustl as defined in s. 2(4) of the Madhya Pradesh Public Trusts Act, 1951, but is 
not registered under the latter Act, is entitled to get a decree against a third party, 
that is to say, a party claiming an interest adverse to the society. 

Satyavart Sidhantalankar v. Arya Samaj,’ and, Gurusiddappa v. Miraj Education 
Society, referred to. 


Tuk facts appear in the judgment. 


D. T. Mangalmurti, for the appellants. 
R. G. Siras, for the respondent. 


Narr J. This appeal arises out of a suit filed by the plaintiffs on behalf of 
an association known as ‘‘Gandhi Sewa Shikshan Samiti, Chimur’’, which is 
registered under the Societies Registration Act, for the recovery of a sum of 
Rs. 6,000 and odd front the defendant on the basis that the latter having made 
certain recoveries on behalf of the association has retained the same without 


any right and in a wrongful manner. Although the pleadings in this case are' 


very much prolix, the facts so far as they are necessary for deciding this appeal 
lie within, a narrow ‘compass. Prominent residents of the village of Chimur 
held a meeting on June 15, 1952, for forming an Association with a view to 


5 [1960] A.I.R. §.C. 186. - N .Civil Suit No. 1-B of 1954. 

*Decided, September 9, 1961. First Appeal 1 (1945) 48 Bom. L.R. 34l. 
No.: :4 of 1956, ‘against the decision of S.N. 2 (1960) 63 Bom. L.R. 312. 
Hadole, Civil- Judge, Class I, at Chanda, in <. 
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start a High School to be named as ‘‘Rashtriya Vidyalaya”. It appears that 
thirty members attended this meeting.. It further appears that each of them 
agreed to donate a sum of Rs. 100. A committee to be styled as ‘‘managing 
confmittee’’ was formed comprising nine members. Some other meetings took 
place and it is not necessary to set out the details of what transpired in the 
course of these meetings. Finally, in the meeting held on February 23, 1953, 
it was resolved that an association to be styled as ‘‘Gandhi Sewa Shikshan 
Samiti’? should be started. This meeting was attended by 69 members each 
of whom contributed a sum of Rs. 100. A constitutional sub-committee which 
was appointed in one of the earlier meetings had already submitted its report 
which came’to be adopted in the general meeting. Jt was also resolved that 
the Samiti should*be got-registered under the Indian Societies Registration 
Act. In accordance with the said resolution, the society came to be registered 
on March 24, 1953. It is, however, necessary to remember that only sixteen 
members subscribed to the memorandum of this association at the time of its 
registration. It is the case for the plaintiffs that certain amounts, that were 
collected on behalf of the association, remained in the hands of the defendant 
as a temporary custodian. It is further their case that the defendant has been 
refusing to render accounts and pay the money in respect of the same and that 
is why the plaintiffs have been compelled to file the present suit for the re- 
covery of the amounts that have remained in the hands of the defendant and 
which he has.no right to retain. The plaintiffs have averred that the associa- 
tion has authorised them by a special resolution to file the present suit. 

Several objections were raised on behalf of the defendant, only two of which 
are relevant for deciding this appeal. The first was that-the association 
amounted to a publie trust within the meaning of the expression in the Madhya 
Pradesh Public Trusts Act, 1951, and inasmuch as the association was not 
registered under the provisions of the said Act, the suit filed was not maintain- 
able. The second contention raised was that although the association consisted 
of 69, members, only 16 of them subscribed to the memorandum of the associa- 
tion. at the time of registration of the association. That being the case, the 
association must be deemed to be an association of only 16 members. The 
monies in respect of which the suit was filed, on the other hand, belonged to 
the association of 69 members and, therefore, the present association has no 
right to claim this amount from the defendant. 


The first objection formed the subject-matter of issue No. 10 (a) and (b) 
which ran as follows: 
“10.(a) Whether the society is a public trust under the Madhya Pradesh Public: 
Trusts Act, 1951? 
(b) Whether the suit is barred by section 32 of the Act as the society has not 
been registered under it?” 


The trial Court. gave its findings on this i issue in the first instance and came 
to the conclusion that the suit cannot legally be heard nor decided in view of 
the fact that the society which, according to it, was a public trust, was not 
got registered under the provisions of the Madhya Pradesh Public Trusts Act. 
Since, however, the section did not render the institution of the suit invalid, 
the trial Court allowed this suit to proceed so as to give an opportunity to the 
plaintiffs to get the association registered under the Madhya Pradesh Publie 
Trusts Act, 1951, before proceeding to the stage of hearing and passing of a 
decree. Later on, the other objection was heard as a preliminary issue. That 
objection formed the subject-matter oi two issues Nos. 5(b) and 6(b) which 
ran as follows: 


“5.(b) Was the EERO the petition - for which was signed by 16 members, 


` valid? - 


6.(b) Whether all of them should have joined the petition for registration?” 
The finding of the trial Court on issue No.’ 5(b) was that the registration was 
valid for the society consisting of 16 members only. On issue No. 6(b) it held 
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that all the member's should have joined the petition for registration. In view. 
of these findings, the Court came to the conclusion that this suit on behalf of 
the registered association comprising 16 members was not maintainable. Con- 
sequently the suit was dismissed. It is against that deci8ion that the plaintiffs 
have come up in appeal. 

Mr. Mangalmurti, who appears on‘behalf of the plaintiffs, contended that 
the trial Court was wrong in holding that the suit was not maintainable by 
reason of the fact that the association was not registered under the Madhya 
Pradesh Publie Trusts Act. He argued that in the first place the finding that 
the association is a public trust is‘wrong in law. Secondly, he contended that 
assuming that the association amounts to a public trust within the ‘meaning of 
the expression in the Madhya Pradesh Publie Trusts Act, sfill the association, 
by reason of the fact that it has been registered under-the Indian Societies 
Registration Act, has a right to maintain the suit. He also contended that the 
trial Court was wrong in holding that this suit in so far as it purported. to 
have been filed on behalf of the registered association was bad as the property 
vested in the association consisting of 69 members. 

I will take up the question about the effect of non-registration of the asso- 
ciation under the Madhya Pradesh Public Trusts Act on the right of that body 
for maintaining a suit, first, for discussion. It was strenuously contended by 
Mr. Mangalmurti that an association can never become a trust much less a 
public trust. In that connection, he referred me to the definition of*‘‘trust” 
contained in s. 3 of the Indian Trusts Act and argued that the concept of trust 
has relation to a legal obligation and has nothing to do with an association. 
Section 3 of the Indian Trusts Act defines ‘‘trust’’ to mean an obligation an- 
nexed to the ownership of property, and arising out of a confidence reposed in 
and accepted by the owner, or declared and accepted by him, for the benefit 
of another, or of another and the owner. The essential idea underlying the 
trust is a legal obligation which runs with the ownership of the property. It 
appears to me at any rate that'it is semantically inaccurate to call an associa- 
tion a trust which means legal obligation. In the present case, it is not dis- 
puted that the subscriptions were collected for starting a school. It is settled 
law that an educational purpose is a charitable purpose and when a school is 
started for disseminating education amongst the children of all classes, it is 
evident that the purpose is a public charitable purpose. When the association 
takes upon itself the obligation of carrying out the object for which the dona- 
tions were granted, evidently they are taking upon themselves the legal respon- 
sibility and in that sense they can be said to have been charged with the trust. 
The association, therefore, is a body of persons who have undertaken upon 
themselves the responsibility of carrying out the object with which the monies 
were collected. In that loose sense the association can perhaps be called a trust, 
although ordinarily the trust conndtes a legal obligation or a vinculum juris. 
The Madhya Pradesh Publie Trusts Act defined ‘‘public trust”? vide s. 2(4) to 
mean an express or constructive trust for a public religious or charitable pur- 
pose and includes a temple, a math, a mosque, a church, a wakf or any other 
religious or charitable endowment and a society formed for a religious or 
charitable purpose. It should be remembered at this stage that the first Act 
of 1937 omitted an association or a society from the ambit of the definition of 
the “public trust”. The definition contained in the Bombay Publie Trusts 
Act is still more clear. Section 2(13) of the Bombay Publie Trusts Act, 1950, 
‘defines ‘public trust” to mean an express or constructive trust for either a 
public religious or charitable purpose or both and includes a temple, a math, 
a wakf, a dharmada or any other religious or charitable endowment and a 
society formed either for a religious or charitable purpose or for both and re- 
gistered under the Societies Registration Act, 1860. It will thus be noticed that 
the definition o “‘public trust’? includes a society formed either for a religious 
or charitable purpose and registered ‘under the Societies Registration Act, 1860. 
That being the case, the question as to whether a society registered under the 
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Societies Registration Act can ‘be included within the purview of trust is not 
open for consideration although it must be conceded that it is only by stretch 
of language and by use of a transferred epithet that the society can be included 
within the meaning of a public trust. We must, therefore, proceed on the 
footing that the society that came into existence in 1952 for the purpose of 
spreading’ higher education amongst the students of the village and its neigh- 
bourhood, was a public ‘trust. 


The more important question, however, to be considered is whether the mere 
fact that the society was not registered under the Madhya Pradesh Public 
Trusts Act would disentitle the society from getting a decree against "a third 
party, that is to.Ssay, a party claiming an interest adverse to the society. 
Chapter II of the Madhya Pradesh Public Trusts Act relates to the registration 
of public trusts. Under s. 5 of the Act, the Registrar holds an enquiry with a 
view to find out as to whether the trust is a public trust and whether the trust 
‘holds any property of its own ete. The findings recorded by the Registrar are 
not final and an aggrieved party has a right to approach the Civil Court for 
setting aside or modifying those findings. The provisions of the Trusts Act 
are neither exhaustive nor comprehensive. For instance, the Act does not make 
any provision as to how the public trust is to institute suits for the reliefs 
mentioned in s. 92 of the Code of Civil Procedure. That means that the pro- 
visions gf s. 92 of the Code of Civil Procedure are left untouched, and if 
anybody wants to institute a suit for the reliefs specified in s. 92, he must 
follow the procedure laid down in that section. In this background, let us now 
turn to the provisions of +s. 32 of the Madhya Pradesh Public Trusts Act, 1951. 
‘Sectione 32 runs thus: 

“32. (1) No suit to enforce a right on behalf of a public trust which has not been 
registered under this ‘Act shall be heard or decided in any court. 

(2) The provisions of sub-section (1) shall apply to a claim or set off or other 
“proceeding to enforce a right on ‘behalf of such publie trust.” 

Mr. Siras for the defendant contended that this provision is analogous to the 
provision of s. 69 of the Indian Partnership Act and it imposes an absolute bar 
‘upon an unregistered society to maintain a suit of any kind against anybody 
whatsoever. For appreciating ‘this argument it is necessary to closely scruti- 
nize the wording of sub-s. (J) of s. 32 of the Madhya Pradesh Public Trusts 
Act, 1951. The words utilised are ‘‘suit to enforce a right on behalf of a 
publie trust”: ‘The question, therefore, that falls for consideration is whether 
the expression ‘‘suit to enforce a right on behalf of a public trust’’ covers all 
claims to be instituted on behalf of the society even against third persons and 
strangers. The wording undoubtedly appears to be wide, at first sight. At the 
‘same time, we cannot forget the fact that there are different kinds of claims 
which a public trust can make against strangers and third parties. The public 
‘trust may also be a society registered under the Indian Societies Registration 
Act and by reason of the fact that it is registered under the Indian Societies 
Registration Act, it gets a right of filing suits. The question as to whether the 
society which has been registered under the Indian Societies Registration Act 
‘becomes a corporate body or a juridical person, has been considered by 
Mr. Justice Bhagwati, as he then was, in Satyavart Sidhantalankar v. Arya 
Samaj.1 The learned Judge came to the conclusion*on examination of the 
provisions of the Societies Registration Act and comparing those provisions 
-with the provisions of the Indian Companies Act that once the society is re- 
gistered, the society.enjoys the status of a legal entity apart from the members 
constituting the same and ‘is capable of suing or being sued. The question as 
‘to whether the plaintiff-society became a legal entity by reason of its registra- 
tion need not be considered im detail for the purpose of the present appeal. It 
is sufficient to note that under s. 6 of the Societies Registration Act, the society 
‘has a right ‘fo ‘sue in the manner prescribed therein. Section 6 runs thus: 


1 ‘(1945) 48 Bom. L.R. 341. 
1L.R.—14, 
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“Every society régistered under this Act may sue or be sued in the name of the 
president, chairman, or principal secretary, or trustees, as shall be determined by the rules 
and regulations of the society, and, in default of such determination, in the name of 
such person as shall be appointed by the governing body for thè occasion:” . y 

Tt is, therefore, clear that s. 6 confers a right upon a society registered under 
the Indian Societies Registration Act to file suits in the manner provided therein. 
If we interpret s. 32 of the Madhya Pradesh Public Trusts Act, 1951, to mean 
that it introduced a comprehensive bar for filing any suit against anybody, the 
provisions will obviously run counter to the provisions of s. 6 of the Indian 
Societies Registration Act. It is, therefore, necessary to: interpret the provi- 
sions of s. 32 of the Madhya Pradesh Public Trusts Act, 1951, in such a 
manner as to harmonise with the provisions of s. 6 of the Iñdian Societies Re- 
gistration Act and the only way to do so is to hold that's. 32 is intended for 
suits contemplated under s. 92 of the Code of Civil Procedure. 

This view will be strengthened if we consider the provisions of the Bombay 
Public Trusts Act which are more elaborate. Chapter IV of the Bombay 
Public Trusts Act relates to the registration of Public Trusts. Sections 18 
and 19 lay down the manner in which enquiries are to be held for the purpose 
of registering a public trust. Section 31 is identical in terms with s. 32 of the 
Madhya Pradesh Publie Trusts Act. It is significant to note that this section 
is included in the Chapter of registration of public trusts. Section 31 of the 
Bombay Public Trusts Act, 1950, runs thus: a 

“31, (1) No suit to enforce a right on behalf of a public trust which has not been 
registered under this Act shall be heard or decided in any Court. 

(2) The provisions of sub-section (1) shall apply to a claim of set off or other pro~ 
ceeding to enforce a right on behalf of such public trust.” 

Chapter VII relates to the other functions and powers of Charity Commis- 
sioner. Section 50, which introduces substantial change and modification in 
the provisions of s. 92 of the Code of Civil Procedure, is included in this 
Chapter. Section 50 relates to the suits relating to public trusts. It*’runs 
thus (material part cited) : 

“50. In any case— 

(1) where it is alleged that there is a breach of a public trust, 

(ü) where a direction is required to recover possession of a property belonging to 
a public trust or the proceeds thereof or for an account of such property or proceeds 
from any person including a person holding adversely to the public trust, or 

(itt) where the direction of the court is deemed necessary for the administration: 
of any public trust, 
the Charity Commissioner or two more persons having an interest in the trust and 
having obtained the consent in writing of the Charity Commissioner...may institute a 
suit...to obtain a decree for...the following reliefs.” 

The reliefs have then been set out in sub-cls. (a) to (h). Clause (a) relates. 
to the relief of an order for the recovery of the possession of such property or 
proceeds thereof. Section 51 deals with the procedure as to how the consent 
of the Charity Commissioner for instituting a suit is to be secured. Section 
52A is somewhat important. It provides: 

“Notwithstanding anything contained in the Indian Limitation Act, 1908, no suit 
against an assignee for valuable consideration of any immovable property of the public 
trust which has been registered or ‘is deemed to have been registered under this Act 
for the purpose of following in his hands, such property or the proceeds thereof, or 
for an account of such property or proceeds, shall be barred by any length of time.” 
Section 52A contemplates a suit against an assignee for the recovery of immo- 
vable property or the proceeds thereof. It will thus be seen that ss. 50 and 52 
have reference to special kinds of suits and ss. 50 and 51 lay down a special 
procedure as to how these suits are to be instituted and by whom. In my 
opinion, the provisions of s. 31 of the Bombay Publie Trusts Act, which intro- 
duces a bar against an unregistered trust of asking for a decree im enforcement 
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of a right on behalf of the public trust, will have to be read fn the context of 


the provisions of ss. 50, 51, 52 and 52A and must be limited in its application 
to the kinds of suits contemplated in those sections. This view also explains 
the péculiar wording of $. 31, namely, ‘‘no suit to enforce a right on behalf of 
a public trust”. Although i in one sense the words ‘‘no suit to enforce a right 
on behalf of a public trust’? are wide, still emphasis must be laid upon 
the expression ‘‘suit to enforce a righ ” which appears to suggest that s. 31 
is intended to apply to the kinds of suits as contemplated in the Bombay 
Public Trusts Act and not to other suits. It may be that by introducing s. 31 
in the Bombay Public Trusts Act and corresponding s. 32 in the Madhya 
Pradesh Publie Trusts Act, the object of the Legislatures was to bring a sort of 
pressure upon publi¢ trusts to get themselves registered. Certain advantages 
would flow from the registration of the public trusts under the provisions “of 
the Public Trusts Act. If the trustees wanted to get the benefits derived from 
the registration, then they must have the trust registered. Section 31 intro- 
duces an element of compulsion upon the trustees for getting the trust regis- 
tered. In the absence of registration, it would not be open to claim the advant- 
ages of the provisions of the Act and also the special advantages of having the 
suits filed by the Charity Commissioner and by two persons with his consent 
in the manner laid down in ss. 50 and 51. This holds good in a greater measure 
so far as the privilege conferred by s. 52-A of the Bombay Public Trusts Act 
is concerned. In the same context I may also refer to the provisions of O. 
XXXI of the Code of Civil Procedure. Order XXXI relates to suits by or against 
trustees, executors and administrators. Rule (J) of O. XXXI provides: 

“In all suits concerning property vested, in a trustee, executor or administrator, 
where the contention is between the persons beneficially- interested in such property and 
a third person, the trustee, executor or administrator shall represent the persons so 
interested, and it shall not ordinarily be necessary to make them parties to the suit...” 
Rule (7) contemplates a suit between persons who are beneficially interested 
and a third person. The persons beneficially interested may include the ‘the 
public’, The provisions of O. XXXI, Civil Procedure Code, will also apply to 
a public trust and so far as the disputes between trustees on the one side and 
third persons or strangers on the other are concerned. The trustees will re- 
present the interest of the beneficiaries and as such will be entitled to file a 
suit under this rule. It will thus be seen that there is a distinction between a 
suit against a third party or a stranger and a suit for the specific reliefs 
that have been contemplated under s. 92 of the Code of Civil Pro- 
cedure, and s. 50 of-the Bombay Public Trusts Act. Even, under 
s. 32 of the Madhya Pradesh Public Trusts Act, the institution of the suit 


- was not bad and what-was prohibited was the hearing of the suit and the 


passing of a decree at the conclusion of that hearing. That is why the suit 
was kept pending for some time, and although the suit was eventually dismiss- 
ed it was not dismissed on the ground of non-registration but it was dismissed 


‘on the other ground already mentioned. The distinction, which has been 


drawn between suits against third persons as contemplated by O. XXXI, r. 1, 
of the Code of Civil Procedure, and suits as contemplated by s. 50 of the 
Bombay Public Trusts Act, will explain the provisions of s. 32 of the Madhya 
Pradesh Public Trusts Act and s. 31 of the Bombay Public „Trusts Act, and s. 92 
of Civil Procedure Code, and will produce a sort of harmofy between ‘these pro- 
visions and the provisions of s. 6 of the Indian Societies Registration Act. So 
far as the distinctidn between the suits against strangers and the suits contem- 
plated by s. 50 of the Bombay Public. Trusts Act is concerned, I may refer to 
my own decision reported in Gurusiddappa v. Miraj Education Society.2 I, 
therefore, hold that the suit is maintainable and there is no bar for the pending 
suit in culminating in a decree, imposed by virtue of the provisions of s. 32 of 
re Madhya Pradesh Publie Trusts Act or s. 31 of the Bombay Public Trusts 
ct. 
2 (1960) 63 Bom. L.R. 312. 
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The solution of the second problem, that was posed, is very simple. It was 
contended by Mr. Siras on behalf of the defendant, though this contention is 
inconsistent with the first contention that the property for which the suit was 
maintained, was the property of 69 individual donors and inasmuch as only 
16 persons have joined in the registration of the society, that society compris- 
ing 16 members has no right to claim the return of the money which, according 
to the plaintiffs, is in the hands of the defendant. This argument is fallacious. 
The society is a voluntary organisation. It has come into being as a result of 
the free volition of 69 residents of Chimur village and its surroundings. The 
society came into being as soon as 69 persons decided to form the same and 
made their contributions for carrying out the object for which the society was 
to be formed. The registration of the society under the Ifidian Societies Regis- 
tration Act only afforded the society a legal status and consequently certain 
facilities. The preamble of the Indian Societies Registration Act states the 
object of that enactment in the following terms: 

“Whereas it is expedient that provision should be made for improving the legal con- 

dition of societies established for the promotion of literature, science, or the fine arts, 
or for the diffusion of useful knowledge, the diffusion of political education or for 
charitable purposes; it is enacted as follows:” 
So the object of the legislation was to improve the legal condition of the socie- 
ties already existing. The societies did not come into existence by reason of 
their registration. By reason of its registration the society does not become a 
ereature of the statute. The society is a voluntary organisation already form- 
ed by the people and gets its seal and a sort of imprimatur by virtue of its 
registration. Although, therefore, it may be conceded that the amount belongs 
to the society, which comprises 69 members, I am unable to understand how 
the mere fact that only 16 out of 69 persons came forward to subscribe to the 
memorandum and get the society registered in any way affects the situation 
relating to the property of the society. The property is still vested in the 
society which was voluntarily formed. The society, that came to be registered, 
js just the spearhead or a vanguard of the society that was voluntarily formed 
by the free-will of the people and the society registered under the Societies 
Registration Act can maintain a suit for and on behalf of the entire body. The 
proceedings of the general body, which met on February 23, 1953, and the 
resolution passed by them are on record. It is clear, therefore, that the society 
known as ‘‘Gandhi Sewa Shikshan Samiti, Chimur’’ was decided to be formed 
at its meeting and it was further decided that the society should be got regis- 
tered under the Societies Registration Act. It was in pursuance of this reso- 
lution that the society was got registered by 16 persons. The mere fact that 
16 persons came forward to have the society registered is no ground for holding 
that the registered society is a different body from the society that was formed 
in the general meeting held on February 23, 1953. It is also necessary to 
remember that if the allegations contained in the plaint are eventually held 
proved against the defendant, it means that the defendant has unlawfully 
collected the monies which legitimately belonged to the society. The only 
object of putting forward this technical defence on behalf of the defendant is 
to defeat the claims of the society, that is, the larger body in whose name the 
present contentions fave been raised. In my opinion, therefore, the suit as 
instituted by the registered society is clearly maintainable. 

The result is that the appeal succeeds, the order of dismissal passed by the 
trial Court is set aside, the suit is remanded to the trial Court for proceeding 
according to law i.e. to record evidence and decide the remaining issues in the 
ease. The costs of this appeal to abide the result of the suit. 


Appeal allowed. 
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ORIGINAL CIVIL. 


: SAREE 
Before Mr. Justice Tambe and Mr. Justice V. S. Desai. 


H. H. VIJAYKUNVERBA MAHARANI OF MORVI v. S. NARAYANAN, 

lst EXPENDITURE TAX OFFICER.* 

Expenditure Tax Act (XXIX of 1957). Secs. 3, 18, 2—Person incurring taxable expemdi- 
tune in financial year 1957-58—Such person dying before coming into operation of 
Act—Whether person chargeable to tax under ss. 3 and 18 of Act—Section 18 whether 
retrospective in operation. 

An individual who was not alive or was not in existence on the date the Expendi- 
ture Tax Act, 1957, came into force, but who had incurred expenditure taxable under 
the Act in the previous year ie. the financial year 1957-1958 relevant to the assessment 
year 1958-59, is not chargeable to tax under ss. 3 and 18 of the Act. 

The provisions of s. 18 of the Expenditure Tax Act, 1957, are prospective in opera- 

F tion and hence govern the cases of persons who die after the Act came into operation. 
Commsr. of Income Tax, Bombay v. D. N. Mehta,’ applied. 

L.-T. Commr. v. Sodra Devi? and The Union of India v. Madan Gopal Kabra’, re- 

ferred to. 


TEE facés appear in the judgment. 


N. A. Palkhivala, with B. A.:Palkhivala, for the petitioners. 
G. N. Joshi, with R. J. Joshi, for the respondents. 


=- Tamse J. This is a petition under art. 226 of the Constitution of India for 
issuance of a writ in the nature of certiorari or other appropriate writ, order 
or direction for quashing and setting aside the notice issued under sub-s. (2) 
of s. 13 of the Expenditure Tax Act, (Act XXIX, 1957), 1957 (hereinafter re- 
ferred to as the Act) by respondent No. 1. The petitioners further pray for 
issuance of an appropriate writ, order or direction restraining the respondents, 
their officers, servants and agents from taking any further step or proceedings 
under the Act against the petitioners in respect of the expenditure incurred by 
the late Maharaja of Morvi. The three petitioners before us are the executors 
appointed by the late Maharaja in his will of October 31, 1953, and codicil 
dated February 9, 1956. The will had been. probated by. the petitioners on 
August 28, 1958. After the filing of this petition petitioner No. 2 died and 
Mr. Palkhivala, counsel for the petitioners, requested that his name be removed. 
No objection to it has been raised by counsel for the respondents. We, there- 
fore, direct that the name of petitioner No. 2 be removed. 

Respondent No. 1 to this petition is mentioned as S. Narayanan, 1st Expendi- 
ture-tax Officer, D. I Ward, having his offite at Aayakar Building, Queens 
Road, Bombay-1. It has been stated before us that Mr. S. Narayanan is not 
now the Expenditure-tax Officer but Mr. G. N. Sharma is the Ist Expenditure 
Tax Officer. The name of Shri G. N. Sharma shall, therefore, be substituted 
in place of Shri S. Narayanan. 

Respondent No. 2 is the Union of India. Mr. Palkhivala, at the commence- 
ment of the arguments, stated that though in the petition relief has been claim- 
ed against respondent No. 2, the petitioners do not: now geek any relief against 
respondent No. 2 but the prayers made are restricted only as against respondent 
No. 1. The following facts give rise to this petition: 

The late Maharaja of Morvi died testate on August 17, 1957. The three original 
petitioners were appointed by him in his will as the executors of his estate. 
The probate of the will and the codicil was granted to them by this Court on 
August 28, 1958. On September 17, 1957, the President granted assent to the 
Expenditure Tax Act (Act XXIX of 1957) enacted by the Parliament of India. 

*Decided, October 12, 1961. O.C.J.Miscel- 2 (1957] A. I. R. S.C. 832. 
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By virtue of sub-s. (3) of s. 1, the Act came into force on the Ist day of April 
1958. The Act provides for levy of tax on expenditure. We will advert to 
the relevant provisions of the Act later. Suffice it to Say at this stage that the 
Act imposes on individuals and Hindu undivided family for every financial 
year commencing on and from April 1, 1958, expenditure tax at the rate 
specified in the Schedule in respect of the expenditure incurred by him or by 
it in the respective previous years. In short the effect of coming into force of 
this Act is that an individual or a Hindu undivided family is rendered liable 
to expenditure tax in respect. of his or its expenditure incurred in the previous 
year, i.e. the financial year 1957-58 and subsequent years. Section 13 relates 
to return of expenditure. Sub-section (2) of s. 18 provides: 

“If the Hxpenditure-tax Officer is of the opinion that the &xpenditure of any person 

for any year is of such an amount as to render him liable to expenditure-tax, then, not- 
withstanding anything contained in sub-section (1), he may serve a notice upon such 
a person requiring him to furnish within such period, not being less than thirty days, 
as may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner and setting forth such other particulars as may be required in the 
notice relating to the expenditure of such person for the previous year mentioned in the 
notice.” 
Purporting to act; under this provision of sub-s. (2) of s. 13 the Ist Expenditure 
Tax Officer Mr. S. Narayanan handed over a notice to the petitioners® attorneys, 
who had appeared before him in connection with the income-tax assessment of 
the deceased. The notice required the executors of the late Maharaja of Morvi 
to furnish the expenditure-tax return relating to the expenditure ingurred by 
the late Maharaja during the financial year 1957-58, i.e., the expenditure in- 
eurred by him from April 1, 1957, to the date of his death, August 17, 1957. 
On receiving the said notice the petitioners contended that the Act did not 
apply to the late Maharaja inasmuch as he had died prior to the date on which 
the Act came into force. Correspondence in this matter ensued between the 
petitioners and the Central Board of Revenue. The contentions raised by the 
petitioners have, however, not been accepted by the Department vide letter 
dated November 19, 1959, addressed by the Deputy Secretary to the Govern- 
ment of India to the attorneys of the petitioners. The petitioners, therefore, 
have moved this Court by this petition seeking the aforesaid reliefs. 

Mr. Palkhivala contends that the notice issued by the 1st Expenditure Tax 
Officer under sub-s. (2) of s. 13 of the Act is without jurisdiction inasmuch as 
the Act has no application to the case of the petitioners. The Act is prospec- 
tive in operation, i.e. it affects the persons, who were in existence at the time 
the Act came into force. The late Maharaja of Morvi had died prior to the 
date the Act came into force and, therefore, the expenditure incurred by him 
during the financial year 1957-58 is not assessable to tax under the Act. He 
also referred us to a decision reported in Commsr. of Income Tax, Bombay v. 
D. N. Mehta.’ 

Mr. Joshi, on the other hand, contends that on a true construction of s. 3 
and s. 18 of the Act, the tax has been imposed in respect of the expenditure 
incurred in the previous year to the assessment year 1958-59 and expenditure 
incurred in all subsequent years, the person, who has incurred the expenditure 
is liable to pay the ta% under s. 3. If he is not alive at the time of the assess- 
ment, then under s. 18 his executor, administrator or other legal representa- 
tives are liable to pay the expenditure tax out of the estate. of the deceased 
person to the extent to which the estate is capable of meeting the charge. Ac- 
cording to him, the question which we have here to consider did not fall for 
consideration in the case Commissioner of Income Tax, Bombay v. D. N. Mehta, 
and that decision, therefore, has no application. He also referred us to the deci- 
sions reported in Commissioner of Income-tax v. Reid? and The Union of India 
v. Madan Gopal Kabra? 


1 (1934) 31. T. R. 147. L. R. 388, 
2 (1930) I.L.R. 55 Bom. 312, s.c. 33 Bom. 3 (1953) 25 I. T. R. 58. 
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We find it difficult to accept the contention of Mr. Joshi. It is a well-settled 
principle of law that the moment any law comes into operation, every person, 
whé is amenable to that law, is affected by it. But then, here we have been asked 
to hold that a person. who was not even in existence at the time the Act came into 
operation, is amenable'to the law and his estate is liable to pay the expenditure- 
tax. In the absence of any express provision in the Act or clear legislative 
intendment to that effect evidenced in the Act, it would be an unwarranted de- 
parture from the normal rule of construction of a statute. 

Mr. Joshi brought to our notice the provisions of cls. (c), (d@), (h) and (n) 
of s. 2, ss. 3 and 18 of the Act and it is his contention that the combined effect of 
reading all these sections together is that a person, who was not in existence on 
the date the Act came into force, but who had incurred expenditure in the pre- 
vious year relevant to the assessment year is chargeable to tax. Clauses (c), (d), 
(h) and (n) are clauses of a defining section. Clause (c) defines ‘‘assessee’’ to 
mean an individual or a Hindu undivided family by whom expenditure-tax or 
any other sum of money is payable under this Act, and includes every individual 
or Hindu undivided family against whom any proceeding under this Act has 
‘teen taken for the assessment of his expenditure. Clause (d) defines ‘‘assess- 
ment year’’ as the year for which tax is chargeable under s. 8. Clause (h) 
‘defines ‘‘expenditure’’ to mean any sum in money or money’s worth spent or 
disbursed or for the spending or disbursing of which a liability has been in- 
curred by an assessee, and includes any amount which under the provisions of 
this Act is required to be included in the taxable expenditure. Clause (7) 
defines ‘‘previous year” and for the relevant period as the definition stood, in 
relatior? to any assessment year, means the previous year as defined in el. (JZ) 
of s. 2 of the Income-tax Act if an assessment were to be made under the said 
Act for that year. These defining clauses are hardly of any assistance in the 
‘matter of deciding the question, which we have to decide. Sub-section (Z) of 
s. 3 is a charging section and it reads: 

“Subject to the other provisions contained in. this Act, there shall be charged for 
every financial year, commencing on and from the first day of April, 1958, a tax (herein- 
after referred to as expenditure-tax) at the rate or rates specified in the Schedule in 
respect of the expenditure incurred by any individual or Hindu undivided family in the 
previous year:” 

The other provisions of s. 3 are not relevant. Section 18(7) is in the follow- 
ing terms: : 

“18. Tax of deceased persons payable by legal representative— 

(1) Where a person dies, his executor, administrator or other legal representative 
shall be liable to pay out of the estate of the deceased person to the extent to which the 
estate is capable of meeting the charge, the expenditure-tax assessed as payable by such 
person, or any sum which would have been payable by him under this Act if he had 
‘not died. 

(2) Where a person dies without having furnished a return under the provisions 
~of section 13 or after having furnished a return which the Expenditure-tax Officer has 
‘reason to believe to be incorrect or incomplete, the Expenditure-tax Officer may make 
an assessment of the expenditure of such person and determine the expenditure-tax 
‘payable by the person ‘on the basis of such assessment, and for this purpose may, by the 
issue of the appropriate notice which would have had to be “served upon the deceased 
person if he had survived, require ‘from the executor, administrator or other legal re- 
presentative of the deceased person any accounts, documents or other evidence which 
‘might under the provisions of section 15 have been required from the deceased person. 

(3) The provisions of section 13, section 14 and section 15 shall apply to an exe- 
eutor, administrator or other legal representative as they apply to any person referred 
‘to in those sections.” 

Tt is the argument of Mr. Joshi that when- these provisions of the two sections 
‘are read together, it is clear that the charge imposed by-s. 3 is in respect 
of the expenditure incurred in the relevant previous year of the assessment 
-year 1958-59 and the subsequent years. The person, who incurs the expenditure 
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is, therefore, liable to pay this tax. If the person is. alive at the time of the 
assessment and quantification of the tax, then the tax is levied on him by the 
procedure prescribed in ss. 18, 14 and 15 of the Act. elf, however, he isenot 
alive at the time of the assessment or quantification of the tax, then sub-s. (1) 
of s. 18 empowers the Expenditure-tax authorities to proceed agaist the 
executor, administrator or other legal representative and assess the expenditure- 
tax by following the same procedure prescribed in ss. 18, 14 and 15. It is em- 
phasised by Mr. Joshi that sub-s. (3) of s. 18 clearly brings out this position. 


It isedifficult, in our opinion, to sustain the argument of Mr. Joshi on the 
terms of sub-s. (J) of s. 3 and sub-s. (7) of s. 18. It is true that the charge 
under the Act is also in respect of the expenditure incurfed in the relevant 
previous year of the assessment year 1958-59 and to that extent the Act is- 
retroactive in operation. But the charge is not on the estate of any individual 
or of Hindu undivided family. It is on an individual or on a Hindu undivided 
family incurring that expenditure and it is for the first time imposed on April 
1, 1958. The word ‘‘individual’’ has not been defined in the Act. In sub-s. (Z) 
of s. 3, it is used in conjunction with ‘a Hindu undivided family’. It would, 
therefore, be reasonable to assume that it means only a human being. Dealing 
with the word ‘‘individual’’, the Supreme Court in I-T. Commr. v. Sodra 
Devi,* observed (pp. 884, 885) :— 

“and there is authority for the proposition that the word ‘individual*® does not 
mean only a human being but is wide enough to include a group of persons forming a 
unit. 

It has been held that the word ‘individual’ includes a Corporation created by a 
statute e.g., a University or a Bar Council, or the trustees of a baronetcy trust incorpo-— 
rated by a Baronetcy Act. It would also include a minor or a person of unsound mind.” 
Even assuming the meaning of the word ‘individual’ in this wider connota- 
tion, it is not possible to include in the word ‘individual’ a dead human being 
or non-existing group of persons or corporations. If the Legislature had so in- 
tended to impose levy of this tax on, individuals who were not alive or were 
not existing at the time the Act was brought into force, the Legislature could 
easily have said so. To accept the argument of Mr. Joshi, we will have to read 
the concluding part of sub-s. (J) of s. 3 as reading ‘‘in respect of expenditure 
incurred by any individual alive or dead, existing or non-existing, or Hindu 
undivided family in the previous year’’. In other words, we will have to read 
in sub-s. (1) of s. 3 the words ‘‘alive or dead, existing or non-existing’’ after 
the word ‘‘individual’’. That would, in our opinion, amount to re-writing the 
section which is not open to this Court. The late Raja of Morvi was dead some 
time before the Act came into force. He could not, therefore, be affected by 
the provisions of the Act and, consequently, he incurred no liability to pay 
tax on the expenditure incurred by him during the period April 1, 1957, to 
August 17, 1957. 


It has next to be seen whether sub-s. (Z) of s. 18 fastens any liability to 
pay the tax on the assessee. Section 18 relates to tax of deceased’ person pay- 
able by legal representative. We have already said that s. 3(/) has not the 
effect of fastening any liability on the late Raja of Morvi to pay the tax. Hven 
apart from it, the liabijity of the executor, administrator or other legal repre- 
sentative arises under s. 18(7) when a person liable to pay tax dies. The ques- 
tion that arises is whether to attract the section death of a person by whom the 
tax is payable has to occur after the Act has come into force or.whether it is 
attracted even if it had oceurred before the Act came into force. It is a well- 
settled principle of construction of statute that it is prospective in operation 
and not retrospective in operation unless there is an express provision to that 
effect or a necessary intendment to that effect clearly appears on the statute. 
Again, in our opinion, if Mr. Joshi’s argument is to be accepted*we will have 
to read in sub-s. (J) of s. 18 words ‘‘whether before or after the Act has come 
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into force?’ after the expression ‘‘where a person dies’’. As already stated, that 
would amount to re-writing the section, which is not open to this Court. 

he decision in Conwmsr. of Income Taz, Bombay v. D. N. Mehta relates to 
the construction of s. 24-B of the Indian Income-tax Act. In our opinion, by 
virtue of the analogy in the language of s. 24(B)(1) of the Income-tax Act 
and that of s. 18(/) of the Act in material respects the ratio of the said de- 
cision would be of assistance in construing sub-s. (J) of s. 18. It would, how- 
ever, be convenient, before we proceed to deal with this case, to refer to the 
decision in Commissioner of Income-tax v. Reid, to which Mr. Joshi has invited 
our attention to bring to our notice the infirmity in the Indian Incometax Act 
that led to the intsoduction of s. 24-B into the Income-tax Act. In that case a 
notice had been served on the assessee under s. 22(2) of the Income-tax Act 
requiring him to make a return of his income of the previous year. He, how- 
ever, died before he made a return. The Income-tax Officer proceeded and made 
an assessment against the deceased person under s. 23(4) of the Act and the 
question arose before this Court about the validity of that assessment. It was 
held by this Court that no assessment could be made against the person who: 
was dead, because there was no provision in the Indian Income-tax Act as it 
stood then, to do so. At page 318 of the report the learned Chief Justice, after 
considering the various provisions of the Act, observed: 

“...Iķis to be noticed that there is throughout the Act no reference to the decease: 
of a person on whom the tax has been originally charged, and it is very difficult to 
suppose the omission to have been unintentional. It must have been present to the mind 
of the Legislature that whatever privileges the payment of income-tax may confer, the 
privilegg of immortality is not amongst them. Every person liable to pay tax must 
necessarily die and, in practically every case, before the last instalment has been collected, 
and the Legislature has not chosen to make any provisions expressly dealing with assess— 
ment of, or recovering payment from, the estate of a deceased person.” 

To remedy the defect pointed out in that case, s. 24-B has been enacted and! 
introduced into the Income-tax Act on September 11, 1933. 

In the case reported in Commsr. of Income Tax, Bombay v. D. N. Mehta, 
the assessment year was 1932-33: relevant account year being 1931-32. A notice 
was served on the original assessee on April 20, 1932, under s. 22(2) of the 
Income-tax Act. On May 6, 1932, she died. After s. 24-B had beer introduced’ 
in the Income-tax Act, proceedings thereunder were started against the legal 
representative of the deceased-assessee. Sub-section (J) of s. 18 of the Expen- 
diture Tax Act and sub-s. (7) of s. 24-B of the Income-tax Act are as already 
stated in identical terms except that in s. 24-B the word ‘‘tax’’ is used while 
in sub-s. (7) of s. 18, the words ‘‘expenditure tax’’ are used. Turning back 
to the decision in this case (Commissioner of Income Tax, Bombay v. D. N. 
Mehta), the legal representatives of the assessee, inter alia, contended that no 
proceedings could be taken against them because s. 24-B had no application to 
them inasmuch as the assessee had died prior to the date s. 24-B was brought 
on the statute book. This Court upheld the contention of the legal represen- 
ano of the deceased assessee. The learned Chief Justice observed (pp. 148, 

4 

“It is, I think, correct to say that Section 3 of the principal Act charges the tax 
upon every one coming within the purview of the Act who “was alive at the beginning 
of the financial year, but in the case of a person dying before assessment, that liability 
was inchoate only, and crystallized into an enforceable liability for the first time on 
the passing of the Amendment Act. It is therefore not quite accurate to say that the 
Amendment Act merely deals with machinery; it does for the first time impose an en- 
forceable liability. The principle which must always be applied in construing a taxing 
Act is that the Government must show that the tax sought to be recovered has been 
imposed in language which: admits of no reasonable doubt. The opening words of each 
sub-section to Section 24-B: ‘Where a person dies’, though the use of’ the present tense 
is not altogether appropriate on any reading of the Act, seem to me more appropriate to 
future than to past deaths. ‘If the Legislature had’ intended the Act to have a retros— 
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` -pective effect, it would have been very easy to have said, ‘dies whether before or after 
the passing af this Act’.” 
We see no reason why, those observations of the learned Chief Justice in ton- 
struing the expression ‘‘where a person dies’? would have no application to the 
construction of the same expression occurring in sub-s. (1) of s. 18 of the Act. 
Tt is true that s. 24-B has been introduced in the statute book at a later stage 
and not when the Act itself was enacted. In the instant case s. 18 has been in- 
corporated in the Act right from its commencement. On the basis of this 
‘difference, Mr. Joshi’s argument is that the liability of the executor, adminis- 
trator or other legal representative to pay the expenditure-tax out of "the estate 
is retroactive and, therefore, the executor, administrator ov legal representa- 
tive is liable to pay the tax even if the person, who had incurred the expen- 
‘diture in the relevant previous year, had died before the Act came into force: 
We are unable to agree that that is the result that follows on the terms of s. 
18(7). On the other hand it would not be unreasonable to assume that the 
Legislature was well aware of the construction put on the clause ‘‘where a 
person dies’’ occurring in s. 24-B of the Income-tax Act and that it means 
-where the person dies after the Act has come into operation. If the Legislature 
was desirous of making the provisions of s. 18(/) applicable to the cases of 
persons, who were dead before the Act came into operation, then the Legisla- 
ture would have said so expressly. Nonetheless the Legislature has ghosen to 
use the same expression in enacting sub-s. (J) of s. 18. It would, therefore, not 
be unreasonable to assume that the intention of the Legislature is to make the ` 
provisions of this section prospective in operation that is, governing the cases ° 
‘of persons who die after the Act came into operation. 
The other decision to which Mr. Joshi drew our attention, The Union of India 
v. Madan Gopal Kabra, has, in our opinion, hardly any relevance to the question 
which we have to consider. In that case the assessee was a resident and carried 
‘on business in the former Jodhpur State. Jodhpur was then included in Rajas- 
than, which was specified as a Part B State in the First Schedule to the °Con- 
stitution of India, 1950, which came into force on January 26, 1950. There- 
after the Indian Finance Act of 1950 amended the Indian Income-tax Act in 
certain respects and made it applicable to the whole of India except the State 
of Jammu and Kashmir. In May 1950 the respondent was required to file a re- 
turn of his income for the year ending March 31, 1950. He was later asked to 
produce his account books. The assessee thereupon filed a petition under art. 226 
-f the Constitution challenging this action on the ground that his income was 
not lable to ‘be charged to tax under the provisions of any law validly in force 
in Rajasthan during the period he earned that income. The contention of the 
assessee was accepted by the High Court. On appeal to the Supreme Court, the 
decision of the High Court was reversed. The Supreme Court held that it was 
competent for the Parliament to authorise levy of tax on income accruing in 
the territory of Rajasthan in the year 1949-50. It is to be noticed that the as- 
sessee, whose income was being brought to tax, was alive on the date the Indian 
Finance Act of 1950 was enacted. The question, which we have to consider, 
was not, therefore, the subject-matter of that decision. 
Mr. Joshi read to us the following observations of their Lordships (p. 70): 
“Nor can it be said, im strictness, that the Finance Act, 1950, is retroactive legis- 
lation. That Act, as already noticed, purports by Section 2 to charge income-tax and 
super-tax at specified rates ‘for the year beginning on the Ist day of April, 1950. The 
case is thus one where the statute purports to operate only prospectively, but such opera- 
tion has, under the scheme of the Indian income-tax law, to take into account income earn- 
‘ed before the statute came into force. Such an enactment cannot, strictly speaking, 
“be said to be retroactive legislation, though its operation may affect acts done in the 
past.’ 
‘On the basis of these observations Mr. Joshi argued that this exactly is the 
position under the Act. The expenditure incurred in the previous year has 
‘been brought to tax and in doing so, the ‘Act is not retrospective in operation. 
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We have not here held that it was not open to the Legislature to bring to 
‘tax the expenditure incurred by’ any individual in the year 1957-58 on the 
gtound that the Ae? was brought into operation after the completion of that 
year. The fact that that expenditure has been brought to tax is not sufficient 
to answer the question as regards the persons, who are liable to pay the tax in 
respect of the expenditure incurred, We have already stated that the imposi- 
tion of tax is on an individual or Hindu undivided family. In absence of any 
provisions, and as already discussed, in our opinion, there is none, it cannot be 
:said that the tax has been imposed on individuals who were not alive or were 
not in existence at the time the Act came into operation. 

For reasons stated above, in our opinion, the action of the first Expenditure 
‘Tax Officer, respondent No. 1 hereto, in issuing a notice under sub-s. (2) of 
.s. 13 of the Act was without jurisdiction and, therefore, void in law. The notice 
issued by him is, therefore, liable to be quashed. 

In the result we set aside the said notice and further direct respondent No. 1 
not to take any steps or proceedings under the Act against the petitioners in 
respect of the expenditure incurred by- the late Maharaja of Morvi during the 
period April 1, 1957, to August 17, 1957. The rule is accordingly made absolute 
zagainst respondent No. 1 to the extent as stated above. Respondent No. 1 shall 
pay the costs of the petitioners. 

The rule against. respondent No. 2 is discharged. In the circumstances of the 
-ease, we do not consider it necessary to make any order as to costs of respondent 
No. 2. Rule made absolute. 

Solicitors for the petitioners: Romer Dadachanji. & Sethna. 

Solicitor for the the respondents: P. Q. Gokhale. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Shah. 
* THE ALL INDIA MOTOR TRANSPORT MUTUAL INSURANCE 
CO. LTD. v. RAPHAEL GHORGE.* 
insurance Act (IV of 1938), Secs. 2(6)(8), 53, 110—Companies Act (I of 1956), Secs. 
2(10) (11), 10, 483, 582, 616—Insurance company having its registered office in Poona— 
Petition for winding up company made before High Court at Bombay—Maintainability 
of petition. . 

The High Court at Bombay has no jurisdiction to entertain a petition for winding 
up an insurance company which has its registered office outside the ordinary ori- 
ginal civil jurisdiction of the High Court. 

If the principal place of business of an insurance company is situated within a 
district which has no High Court, then fhe Court which would have jurisdiction 
under s. 53 of the Insurance Act, 1938, would be the principal Court of original 
civil jurisdiction in that district, that is, the District Court. But where such place is 
situated in a district in which the High Court of the State is situate and such High 
Court has ordinary original jurisdiction, then, the order for winding up of the 
insurance company under s. 53 of the Act will be made by such High Court. If, on the 
other hand, such High Court has no such jurisdiction, the District Court for the district 
in which it is situated would be the principal civil Court of original jurisdiction. 

THE ALL INDIA MOTOR TRANSPORT MUTUAL INSURANCE CO. LTD. (respon- 
-dent) was an insurance company incorporated under the Indian Com- 
panies Act, 1913, and registered under the Indian Insurance Act, 1938. It 
‘had its registered office at Poona, and a branch office at Bombay. One Umabai 
presented a petition fo winding up the company in the High Court at Bom- 
‘bay. The petition came up for hearing before K. K. Desai J. who delivered 
the following judgment on October 10, 1961:— 

K. K. Desar J. On this petition for winding up of the All India Motor 
Transport*Mutual Insurance Co. Ltd. reaching hearing before me today, the 


*Decided, December 8, 1961. O.C.J. Com- tion No. 7 of 1961 (with Company Application 
-pany Appeal No. 2 of 1961 (with Company No. 12 of 1961). 
Application No. 16 of 1961) : Company Peti- 
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applicant has applied for substitution of the applicant as petitioner in place 
of the original petitioner who is unwilling to proceed with the petition. On behalf 
of the company Mr. Gandhi has argued that the order foe substitution shoutd 
not be made because this Court has no jurisdiction to proceed with the petition 
and it is at this stage that the point) should be considered. The applicant has 
agreed that the point of jurisdiction now raised should be disposed of at this 
stage. 

ia connection with the point of jurisdiction, the following facts may be first 
mentioned: The company is an Insurance Company. It is incorporated under 
the Indian Companies Act and also registered under the Indian Insurance Act, 
1938. Mr. Gandhi for the company contends that since the eompany is regis- 
tered admittedly as an insurance company, in connection with the winding up 
of the company, the provisions of the Insurance Act, 1938, are applicable. He 
contends that having regard to the provisions in ss. 2(6) and 53 of the Insur- 
ance Act, the only Court which has jurisdiction to entertain an application for 
winding up of the company is the District Court of Poona being the principal 
Civil Court of original jurisdiction where the company is carrying on business 
and is registered. 

The relevant provisions in ss. 2(6) and 53 of the Insurance Act run as 
follows :-— ` 

“2, (6) ‘Court? means the principal Civil Court of original jurisdiction in a,district, 
and includes the High Court in exercise of its ordinary original civil jurisdiction;” 

“53. (1) The Court may order the winding up in accordance with the Indian Com- 
panies Act, 1918, of any insurance company and the provisions of that Act shall, subject 
to the provisions of this Act apply accordingly.” s 
In sub-s. (2) of s. 53 there are additional grounds on which an order for wind- 
ing up may be made against an Insurance Company. The question is as to 
whether the definition of ‘‘Court’’ as contained in s. 2(6) of the Insurance 
Act altogether excludes jurisdiction of the High Court for winding up, of 
Insurance Companies which carry on business outside the ordinary original 
civil jurisdiction of this Court. The contention of the company is that where 
the Insurance Companies carry on business in different districts which are not 
in Greater Bombay the High Court has no jurisdiction to order winding up. 
That appears to me to be not justified by the provisions in s. 2(6) of the Insu- 
rance Act. The phrase ‘‘and includes’ as contained in the definition section, 
in my view, is intended’ for the purpose of providing that the High Court shall 
have jurisdiction in respect of all companies in the State. Though the 
definition section confers jurisdiction on the principal Civil Court of original 
civil jurisdiction in a District to consider winding up of an Insurance Com- 
pany, it is, however, not true that the definition section is enacted to exclude 
jurisdiction of the High Court in. matters of winding up of Insurance 
Companies which exists by reason of the provisions of the Indian Companies 
Act. Even if the above construction of s. 2(6) is not correct, it ap- 
pears to me that there is nothing in the provisions of the Insurance 
Act inconsistent with the provisions of s. 10 of the Companies Act, 1956, so as 
to take away jurisdiction of the High Court in matters of winding up of In- 
surance Companies as existing under s. 10 of the Companies Act. Section 53(1) 
of the Insurance Act is asprovision for enabling Court to order winding up of 
all insurance companies in accordance with the Companies Act. The latter Act 
admittedly provides for jurisdiction in the High Court to order winding up of 
all companies in the State. There are additional grougds for winding up pro- 
vided in s. 53(2) of the Insurance Act. Section 53(/) of that Act provides 
that the Court may order winding up in accordance with the Companies Act. 
The phrase ‘‘the Court’ as used in s. 58(J) in its context does not bear the 
restrictive meaning that is submitted on behalf of the applicant. In that con- 
nection, reliance may be placed on the first part of s. 2 of the Instlrance Act, 
which runs as follows :— 


{In this Act, unless there is anything repugnant in the subject or context,—” 
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It appears to me that whilst reading the enabling provision enacted in s. 53(J) 
of the Insurance Act for winding up of Insurance Companies in accordance 
with the provisions gf the Companies Act, the context indicates that jurisdic- 
tion of this Court as arising under s. 10 of the Companies Act was not being 
excluded. The same, therefore, continues to exist in connection with matters 
for winding up of insurance companies in the State. 

Mr. Gandhi has relied upon the decision in the case of Raghbir Singh v. I. M. 
P. F. Insurance Co.’. A contention similar to that made on behalf of the 
applicant in this petition was made before the High Court of Lahore in that 
ease. Reliance then was placed on the provisions of the Life Assurance Com- 
panies Act which contained provisions similar to the provisions in the Insurance 
Act, 1938, relied upon before me on behalf of the applicant. The Court held 
that having regard ‘to the provisions of the Life Assurance Act, the High Court 
had no jurisdiction to entertain application for winding up of the company 
in that case and the Court directed the petition to be heard by the District 
Court at Lahore. The material observations in connection with the jurisdiction 
of the High Court of Lahore were made in the following words (p. 75) :— 

“...Under S. 24, Punjab Courts Act, the District Court is the principal Court of 

original jurisdiction in a district. Unlike the Presidency High Courts (Calcutta, Bombay 
and Madras), the High Courts of Allahabad, Lahore, Patna and Nagpur have no ordinary 
original civil jurisdiction; the Lahore High Court only exercises extraordinary original 
civil jurisdiction under Cl. 9, Lahore Letters Patent, and this is limited’ to cases which 
under the law can be instituted in any of the subordinate Courts but are, by order of 
the High Court, transferred to it for trial.” 
Having regard to the fact that the High Court of Lahore had no ordinary ori- 
ginal civil jurisdiction and the fact that in the definition clause the Court was 
defined to include the High Court in exercise of its ordinary original civil juris- 
diction it was held that the application for winding up in that case must be 
referred to the District Court of Lahore. It appears to me, with respect, that 
the High Court of Lahore in that case took extremely narrow view of the provi- 
sions in the Life Assurance Act similar to that contained in s. 2(6) and s. 53 
of the Insurance Act, 1938. It appears to me that having regard to the provi- 
sions of the Companies Act which are applicable to all insurance companics 
also, there is nothing in the provisions of the Insurance Act, 1938, which ex- 
cludes the jurisdiction of this Court to entertain winding up application under 
the provisions of s. 10 of the Companies Act. The contention made on behalf 
of the company is accordingly negatived. 

The applicant is ordered to be substituted in place of the original peti- 
tioner in this petition. The applicant will be at liberty to make all consequential 
and necessary amendments in the petition at his own costs. The applicant to 
make all such amendments within two weeks from today. The respondents will 
be at liberty to put in further affidavits in reply as they desire. The petition 
will be advertised in ‘‘Sakal’’, the Indian Express and the Government Gazette 
for hearing fixed for November 14, 1961. 


‘The respondent company appealed. 


R. P. Bhatt, instructed by Purnanand & Co., for the appellant. 
BR. K. Kothare, instructed by Nanu Hormusji & Ca, for the respondent. 


SHAH J. This appeal is filed by the original respondent-company against 
@ decision of Mr. Justice K. K. Desai holding that this Court had jurisdiction 
to entertain the petitioner’s petition for winding up of the respondent-com- 
pany although its registered office was situated within the local limits of the 
Principal Civil Court of original jurisdiction of the Poona District and not 
within the, limits of the ordinary original civil jurisdiction of this Court. 

It was contended on behalf of the company before the learned Judge that 


1 [1942] A. I. R. Lah. 74. 
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this Court was not cômpetent to entertain the petition, inasmuch as the defini- 
tion of ‘‘Court’’ as given in s. 2(6) of the Insurance Act, 1938, referred to the 
principal Civil Court of original jurisdiction in a distriet and the expression 
also included ‘‘the High Court in exercise of its ordinary original civil juris- 
diction’’, and that, therefore, the company having had its registered office in 
Poona, only the principal Civil Court of original jurisdiction in that district 
would have jurisdiction to entertain the petition. On behalf of the petitioner, 
on the other hand, it was contended that under s. 53 of the Insurance Act, an 
insurance company could be wound up by the Court in accordance with the 
Indian Gompanies Act, 1918, and that, inasmuch as a company under the 
Indian Companies Act could be wound up only by the High Court irrespective 
of the place where the registered office of the company was sititate in the State, 
a petition for winding up of an Insurance Company could Hkewise be made to 
the High Court irrespective of where its registered office was situate in the 
State. The learned Judge relying upon the provisions of s. 616 of the Indian 
Companies Act, which provides that the provisions of the Companies Act shall 
apply to insurance companies except in so far as the said provisions are in- 
consistent with the provisions of the Insurance Act, 1938, was of the opinion. 
that the jurisdiction of the High Court was not excluded either by the definition 
of the word ‘‘Court’’ as given in s. 2(6) of the Insurance Act or by the pro- 
visions of s. 58 of that Act. In the view of the learned Judge, the provision 
of the Companies Act to the effect that the High Court shall have jurisdiction 
in matters of winding up with regard to every company registered under the 
Act was not inconsistent with the provisions either of s. 2(6) or s. 58 of the 
Insurance Act. The tenor of the learned Judge’s judgment shows that it may 
be that the District Court at Poona might have jurisdiction to entertaifi the 
petition under the provisions of the Insurance Act but the jurisdiction of this. 
Court was not thereby excluded in respect thereof. Accordingly, the learned 
Judge held that the petition could be entertained by this Court and ordered 
the petition to be advertised in certain newspapers after the applicant before 
the learned Judge was substituted in place of the original petitioner in the 
petition. It is against this decision of the learned Judge that the respondent- 
company has filed the present appeal. 


It was urged by Mr. Bhatt, who appeared for the company, that the learned 
Judge was in error in coming to the conclusion that the provisions of s. 10 of 
the Companies Act were not inconsistent with the provisions of s. 2(6) and’ 
s. 53 of the Insurance Act. He referred to s. 110 of the Insurance Act which 
makes a provision for appeals against certain orders passed under the Act, 
and urged that in the case of the present company the principal Court of 
civil jurisdiction which would be entitled to entertain the present petition would 
be that Court within whose local limits the principal place of business of the 
company was situate, that is to say, it would be the District Court at Poona. 
Mr. Kothare, the learned counsel for the respondent—original petitioner, con- 
tended, on the other hand, that the conclusion that had been arrived at by the 
learned Judge on the construction of s. 10 of the Companies Act and s. 2(6) 
and s. 53 of the Insurance Act was perfectly justified and that, in so far as 
the provisions of s. 110 of the Insurance Act were concerned, they were not so 
clear as to indicate unambiguously that the Court which had been referred to 
in sub-s. (2) of that section was the Court for the purpose of passing the orders. 
referred to in sub-s. (/) and not the Court which shall entertain an appeal. 


Now, first turning to the definition of ‘‘Court’’ as given in s. 2(6) of the 
Insurance Act, it is clear that the ‘‘Court’’ which has been referred to therein 
is the principal Civil Court of original jurisdiction. It is also clear that so 
far as a district in a State is concerned, the principal Civil Court of original 
jurisdiction in that district would be the District Court. The definition further 
makes it clear that even in a State where there is a High Court whichehas‘no or- 
dinary original civil jurisdiction, the principal Civil Court of original jurisdic- 
tion, so far as the district in which the High Court is situate, shall be the District 


of 
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Court. -It is only in cases where the High Court in a State is possessed of 
ordinary original civil jurisdiction that such High Court shall be the ‘‘Court’’ 
for the purposes of the Act and shall be competent to entertain disputes as to 
matters arising under the Insurance Act. It is undisputed. that in this coun- 
‘try we have got States each of which has got a High Court but it is only a 
few of these High Courts that have got ordinary original civil jurisdiction, 
such as Bombay, Calcutta and Madras; other High Courts have got no ordinary 
original civil jurisdiction. Nevertheless, there is a Districti Court in the dis- 
trict in which the latter type of High Court is situated, and it is this District 
Court which would be the principal Civil Court of original jurisdiction for 
the purposes of this Act. Under the Companies Act, on the other hand, no 
distinction is madé between a High Court which has got ordinary original 
civil jurisdiction and one which has not. pecuon 2(11) of that Act defines the 
**Oourt’’ as follows: 

“The Court means— 

(a) with respect to any matter relating to a company (other than any offence against 
this Act), the Court having jurisdiction under this Act with respect to that matter re- 
lating to that company, as provided in section 10; 

(b) with respect to any offence against this Act, the Court of a Magistrate of the 

First Class or, as the case may be, a presidency Magistrate, having jurisdiction to try 
such offence;” : 
This definition of the word ‘‘Court’’ does not really throw any light upon 
.what jurisdiction it really has for the purposes of the Companies Act. For 
that purpose, we must turn to s. 10 of that Act, which deals with the jurisdiction 
of Courts and it is as follows: 

“(1) The Court having jurisdiction under this Act shall be— - 

(a) the High Court having’ jurisdiction in relation to the place at which the re~ 
gistered office of the company concerned is situate, except to the extent to which juris- 
diction has been conferred on any District Court or District Courts subordinate to that 
High Gourt in pursuance of sub-section (2); and 

(b) ‘ where jurisdiction has been so conferred, the District Court in iegmd to matters 
falling within the scope of the jurisdiction conferred, in respect of companies having 
their registered offices in the district.” 

Sub-section (2) of s. 10 empowers the Central Government by notification in the 
Official Gazette and subject to such restrictions, limitations and conditions as it 
thinks fit, to empower any District Court to exercise all or any of the jurisdic- 
tion conferred by this Act upon the Court, which means the High Court. The 
Central Government, however, has got no authority to empower the District 
Court to exercise, jurisdiction with regard to winding up of companies with 
a paid-up share capital of not less than one lakh of rupees. The provisions 
of the section make it clear that the initial jurisdiction for the purposes of the 
Companies Act in respect.of companies under the Act is vested in the High 
Court without making any distinction between its ordinary original civil juris- 
diction and appellate civil jurisdiction of such High Court. In other words, 
the High Court referred to in this section is not the High Court having ordinary 
original civil jurisdiction alone but it is the High Court having jurisdiction 
in relation to the place at which the registered office of the company concerned 
is situate. It is only when the Central Government ghooses to exercise its 
power conferred upon it by sub-s. (2) of s. 10 to empower the District Court 
to exercise all or any of the jurisdiction of the High Court that the District 
Court may exercise such jurisdiction in respect of companies situated within 
the limits of the district. In the absence of such jurisdiction being conferred 
upon the District Court, it is only the High Court which will have exclusive 
jurisdiction to deal with all matters under the Companies Act in respect of 
companies having their registered office at any place within the State. Thus, 
the very definitions, from the point of view of jurisdiction, of ‘‘Court’’ under 
the Insurance Act and the Companies Act are materially different from each 
other. Whereas emphasis under s. 2(6) of: the Insurance Act is laid upon the 
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ordinary original civil jurisdiction of the Court, there is no such emphasis to 
be found in the definition of ‘‘Court’’ as given in s. 10 of the Companies Act. 
Whereas the “High Court’’ referred to in s. 2(6) of the Insurance Act is 
‘only the High Court in exercise of its ordinary original civil jurisdiction, the 
“High Court’’ referred to in s. 10 of the Companies Act is the High Court as ai 
institution irrespective of whether it has or has not ordinary original civil juris- 
diction. Where the High Court has no ordinary original civil jurisdiction, 
its Chief Justice usually “nominates one of the Judges of the High Court to deal 
with matters arising under the Companies Act. Where, on the other hand, 
the High Court has got ordinary original civil jurisdiction, the Chief Justice 
usually assigns one of the Judges on the Original Side to deal with such matters. 
But so far as the ‘‘High Court’ for the purposes of the In$urance Act is con- 
cerned, it must have, in order to deal with matters arising under that Act, 
ordinary original civil jurisdiction of its own; if not, that High Court will 
not have anything to do whatever with the matters arising under the Insurance 
Act. In such a ease, it will be the District Court of the district in which the 
principal place of business of the insurance company is situate, which would 
have the jurisdiction to deal with matters arising under the Insurance Act in 
‘respect of that company, despite the fact that the High Court for the State is 
‘situate in the same district. 

Turning now to s. 53 of the Insurance Act, sub-s. (J) thereof peeves as 
follows: 


“The Court may order the winding up in accordance with the Indian eee Act, . 


1913, of any insurance company and the provisions of that Act shall, subject to the pro- 
visions of this Act, apply accordingly.” 

We are not concerned with sub-s. (2) of that section because it only furnishes 
additional grounds for the purpose of winding up of an insurance company. 
It was contended on behalf of the petitioner that ‘‘the Court’’ in this section 
would inelude this High Court having jurisdiction under the Companies Act, 
in spite of the fact that the registered office and the principal place of business 
of the company in question were situate in Poona. In order to test this argu- 
ment, we must first find as to what an ‘‘insurance company’’ means under 
the Insurance Act. That expression is defined in s. 2(8) of that Act. The 
definition runs as follows: 

“ ‘insurance company’ means any insurer being a company, association or partnership 

which may be wound up under the Indian Companies Act, 1913, or to which the Indian 
Partnership Act, 1932, applies.” 
Thus, what a Court can wind up under s. 53 of the Insurance Act is any in- 
surer being a company, association or partnership which may be wound up under 
the Companies Act or to which the Indian Partnership Act, 1932, applies. If it 
‘be true that the expression ‘‘Court’’ as used in s. 53 of the Insurance Act 
has the same meaning as the expression ‘‘Court’’ under the Companies Act, 
we have got to find as to whether the High Court under the Companies Act 
would be able to order the winding up of an insurance company which is a 
partnership to which the Indian Partnership Act applies. Now, it cannot 
be disputed that the word ‘‘company’’ under the Companies Act as defined 
in el. (10) of s. 2 of that Act means the company as defined in s. 8. Section 3 
defines the word ‘‘company’’ as follows: 

“In this Act, unless the context otherwise requires, the expression ‘company’. ..shall, 
subject to the provisions of sub-section (2), have the meanings specified below:— 

(i) ‘company’ means a company formed and registered under this Act or an exist- 
“ing company as defined in clause (ii);” 

For the purposes of the present discussion it is not necessary to refer to the 
‘other provisions of this section. According to this definition, the expression 
“‘eompany’’ under the Companies Act means only the company formed and 
registered under the Act or an existing company, and it canndt further be 
disputed that the Companies Act by s. 10 provides for the jurisdiction of the 
High ‘Court for the purposes of winding up of these companies. Besides, there 
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are’ provisions in the Act which provide for winding up of unregistered com- 
' panies as well; but it must be noted that an unregistered company is not the 
- same thing as a partwership. For the purposes of Part X of the Companies 
Act ‘which, deals with winding up of unregistered companies, an ‘‘unregistered 
eonipany’’ has been defined in s. 582, so far as it. is material for the purposes 
of the present discussion, as follows: 
“For the purposes of this Part, the expression ‘unregistered company’—... 
'(b) save as aforesaid, shall include any partnership, association or company con- 
‘sisting of more than seven. members at the time when the petition for winding up the 
partnership, association or company as the case may be is presented before the Court.” 
.From these provisions it will appear that it is not every partnership which can 
be ordered to be wound up under the Companies Act; the partnership which is 
contemplated by s. 582 of that Act is one which has more than seven members at 
the time when the petition for winding it up is presented. But the ‘‘partner- 
ship’’ referred to in s. 2(8) of the Insurance Act is a partnership to which the 
Indian Partnership Act, 1932, applies. Such partnership may well consist of 
less. than seven members, and. it is obvious that such a partnership would not 
be covered by the provisions of s. 582 of the Companies Act. Such a partnership 
ean, however, be wound up as an insurance company under s. 58 of the In- 
surance Act. Apparently, therefore, the High Court which has got jurisdic- 
‘ tion under the Companies Act for the purposes of winding up a company will 

not be competent to order the winding up of a partnership with less than seven 
` members. In regard to such a partnership all that can be done is that it will 
be dissolved either at the instance of one of the partners or by a decree of the 
‘Court.* But if such partnership happens to be one doing business in insurance, 
s. 53 contemplates the winding up thereof in accordance with the provisions of 
‘the Companies Act. If we are right in this opinion about the want of juris- 
diction in the High Court under the Companies Act to order winding up of 
a partnership consisting of less than seven members, then, surely, the expression 
“*Cotrt’’ as used in s. 53 of the Insurance Act cannot mean ‘‘High Court” as 
contemplated by ‘the Companies Act. This is the inconsistency which we find 
between the provisions of the Companies Act and the Insurance Act, so far as 
the jurisdiction of the Courts for the purpose of winding up is concerned. 


Besides, the ‘‘Court’’ as defined in the Insurance Act is clearly intended for 
‘the purposes of that Act itself, and there is hardly any warrant for us to 
depart. from the purpose of that definition in regard to its application to s. 53 
of the Insurance Act and bring in some other Court for the purposes of winding 
‘up of an insurance company. Section 53 of the Insurance Act starts by using 
the words ‘‘The Court” and there is’ hardly any reason to assign to this ex- 
pression any meaning other than the one which is deliberately given to it by 
the Legislature in the Act itself. Had it been intended otherwise, in other 
words, had ‘it been intended that the High Court having jurisdiction under the 
Companies Act should be the Court for the purpose of winding up of all in- 
surance companies, nothing could have been easier than to say ‘‘the winding 
‘up of any insurance company shall be made in accordance with the Indian Com- 
panies Act’’ without making any reference whatever to the Court which would 
have jurisdiction to pass an order of winding up. The very fact, however, that 
such phraseology has not been adopted by the Legislature leaves no doubt in 
‘oir mind that ‘‘fhe Court” contemplated by this section ‘is only the Court 
-which is either the principal Court of civil jurisdiction in a district or a High 
Court which has got ordinary original civil jurisdiction. If the principal place 
-of business of an insurance company is situated within a district which has no 
High Court, ‘then the ‘Court which would have jurisdiction under s. 53 of the 
Insurance Act would be the principal Court .of original civil jurisdiction in 
that district,’ that is, the District Court. But where such place is situated in a 
district in which the High Court of the State is situate and such High Court 
has ordinary original civil jurisdiction, then, the order for winding up of 
the insurance company ‘under s. 53 of the Act shall be made by such High 
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Court. If, on the other hand, such High Court has no such jurisdiction, the 
District Court for the district in which it is situated would be the principal 
civil Court of original jurisdiction. For example, in Allahabad the High Ceurt 
has no original civil jurisdiction; nevertheless, there is a District. Court in the: 
district of Allahabad which would for the purposes of this Act be the priu- 
cipal civil Court of original jurisdiction, and if an insurance company, whose 
principal place of business is situate within the district of Allahabad, is to be 
wound up, it would be the District Court in Allahabad and not the High Court 
which would have jurisdiction under s. 53 of the Insurance Act to order the- 
winding up thereof, 

Accordingly, we are of the view that there is a clear incbnsistency between 
the Court having jurisdiction for the purposes of winding up of a company 
under the Companies Act and the Court having jurisdiction under the Insu: 
rance Act for the same purpose, and that the special provision made in the 
Insurance Act with regard to the Court which would have jurisdiction to order- 
winding up of an insurance company should prevail over the general provi- 
Sions made under the Companies Act in that behalf. 

The construction that we have put upon the expression ‘‘Court’’ as defined 
in s. 2(6) and used in s. 58 of the Insurance Act also derives support from the- 
provisions of s. 110 of that Act. That section provides for appeals against cer-, 
tain orders passed under the Act; it also provides the forum to Which the: 
appeals shall lie as also the forum which shall be competent to make the orders. 
against which the appeals are provided. That section runs as follows: 

“(1) An appeal shall lie to the Court having jurisdiction from any of the following: 
orders, namely:— 

(a) an order under section 3 refusing to register or cancelling the registration of, 
an insurer; y 

(b) an order under section 5 directing the insurer to change his name; 

(c) an order under section 42 cancelling the licence issued to an agent; ° 

(d) an order under section 75 refusing to register an amendment of’ rules; 

(e) an order under section 87 or section 87A; 

(f) an order made in the course of the winding up or insolvency of an insurer or 
.a provident society. 

(2) The ‘Court having jurisdiction for the purposes of sub-section (1) shall be the 
principal Court of civil jurisdiction within whose local limits the principal place of busi-- 
ness of the insurer concerned is situate. 

(3) An appeal shall lie from any order made under sub-section (1) to the authority 
authorised to hear appeals from the decisions of the Court making the same and the 
decision on such appeal shall be final.” 

Sub-section (4) provides for the time during which the appeal contemplated by- 
the section may be filed. It will appear from the provisions of sub-s. (3) that the 
appeal from the orders specified in sub-s. (7) shall lie to the authority autho- 
rised to hear appeals from the decisions of the Court making the same. 

Sub-section (2) appears to be clumsily worded. In the light of the provisions of 
sub-s. (3), however, sub-s. (2) can only be construed’ to mean the ‘‘Court’’ 
which would make the orders specified in sub-s. (J) and such Court is the 
principal Court of civik jurisdiction within whose local limits the: principal’ 
place of business of the insurer concerned is situate. If the principal Court 
of civil jurisdiction is a District Court, then an appeal would lie to the High: 
Court because the High Court under sub-s. (3) would be the authority autho- 
rised to hear appeals from the decisions of that Court. Sub-section (J) of s. 110" 
uses the expression ‘‘An appeal shall lie to the Court having jurisdiction” and’ 
sub-s- (2) starts with the words ‘The Court having jurisdiction for the pur- 
poses of sub-section (7)’’. If one were to construe these words in sub-s. (2), one 
would think that they really indicate the Court in which’ the appeal shall lie 
because the purpose of sub-s. (J) is only to provide an appeal’ against the 
orders specified therein. This is why. we are inclined to observe that: sub-s. (2) 
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is not happily worded. In any event, it seems to us clear that the orders ĉon- 
templated by sub-s. (J) ean only be made by the principal Court of civil juris- 


- ,dittion within whose’*local limits the principal place of business of the insurer 


concerned is situate. If the principal place of business, for instance, of an in- 
surance company is‘situate in Bombay, then the principal Court of civil juris- 
diction for the purposes of these orders would be this High Court on its Original 
Side. If, on the other hand, the principal place of business is situate outside 
Bombay in any of the districts in the State of Bombay, then the District-Court 
in such district would have jurisdiction to make these orders. š 


It would appear, however, that there is no reference among the orders speci- 
fied in sub-s. (7)*of s. 110 to an order made under s. 53 of the Insurance Act 
_and it might well be contended that inasmuch as such an order is not contem- 
plated by this sub-section, the Court which would make such an order would 
not necessarily be the principal Court of civil jurisdiction within whose local 
‘limits the principal place of business of the insurer concerned is situate but 
might as well be the High Court having jurisdiction under the Companies Act. 
It may be observed, however, that this section provides for appeals mainly 
_ against such orders made under the Insurance Act as are not contemplated by 
the Companies Act. Inclusion of orders made in the course of winding up of an 
- Insurance company which can be wound up under's. 53 of the Act among the 
orders epecified in s. 110(/) was not really necessary in view of the express. 
provision in s. 58 itself that the provisions of the Companies Act relating to 
winding up of companies ‘‘shall, subject to the provisions of this Act, apply 
accordingly’’, and one of these provisions contained in s. 483 of that ‘Act re- 
lates to and ‘provides for appeals from orders made or decisions given in the 
matter of the winding up of a company. That section runs as follows: 
“Appeal from any order made, or ‘decision. given, in the matter of the winding up of 
a company by the Court shall lie to the sime Court to which, in the same manner in 
which, and subject to the same conditions under which, appeals lie from any order or 
decisions of the Court in cases within its ordinary jurisdiction.” 
‘According to the provisions of this section, read with those of s. 58 of the In- 
surance Act, appeals from orders made in the matter of the winding up of 
an insurance company which would undoubtedly include the order for winding 
up of such company shall lie to the Court to which appeals lie from any order 
made by the Court in cases within its ordinary jurisdiction. Clause (f) of 
sub-s. (7) of s. 110 of the-Insurance Act uses the expression ‘‘in the course of 
the winding up” instead of the expression ‘‘in the matter of the winding up’’, 
thereby excluding the order for winding up of an insurance company from 
the scope of the section. This change in the expression may have been neces- 
sitated by the inclusion in that clause of the orders made in the course of the 
insolvency of an insurer who is an individual, which would be made only under 
the Insolvency Act and not under the Companies Act, A Provident Society 
ean, of course,-be ordered to be wound up in accordance with the provisions of 
the Companies Act under s. 88 of the Insurance Act, and the provisions of 
the Companies Act relating to winding up apply to winding up of provident 
societies, subject to the provisions of Part HI ofthe Insurance Act which deals 
with provident societies, as in the ease of insurance companies. Accordingly, 
„an order. made in the course of the winding up of & provident society is as 
much a subject of appeal as the one made in the course of the winding up’ 
of an insurance company under sub-s. (J) of s. 110 of the Insurance Act. An 
order for the winding up of a provident society, however, is not covered by 
el. (f) of that sub-section. Nevertheless, such order will be appealable by virtue 
of the provisions of s. 483 of the Companies Act in the same way as an order 
for winding up of an insurance company. The exclusion of the orders for 
winding up, of an-insurance company ahd a provident society from cl. (f) of 
sub-s. (Z) of s. 110 of the Insurance Act, however, does not imply that such 
orders could be passed by any Court other than the one specified in sub-s. (2) 
of that section, which alone has jurisdiction to make order “in the course of 
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the winding up’’ of either of these companies. The Court which has jurisdiction 
to entertain a petition for winding up of an insurance company or a provident 
society is necessarily the Court which is also competent tg make orders ‘‘in the 
course of the winding up’’ of such company after it is ordered to be wound 
up under the Insurance Act. Accordingly, in our opinion, the absence of the 
order for winding up of either of these companies in cl. (f) of sub-s. (Z) of 
s. 110 of the Insurance Act does not justify the contention that such order can 
well be passed by a High Court in exercise of its jurisdiction under the Com- 
panies Act, although the principal place of business of such company is not 
situated’ within the local limits of its ordinary original civil jurisdiction. The 
Court which would have jurisdiction for the purpose of making an order for 
winding up an insurance company would be the principal Court of civil juris- 
diction within whose local limits the principal place of business of the insu- 
rance company concerned is situate. 

Accordingly, even on the provisions of s- 110 of the Insurance Act we are 
of the view that the Court which has exclusive jurisdiction for the purposes 
of the Insurance Act is the Court as defined in s. 2(6) of the Insurance Act 
and not the High Court having jurisdiction under s 10 of the Companies Act. 
In this view, we are afraid, there cannot be any question of excluding the juris- 
diction of the High Court under the Companies Act for the purpose of enter- 
‘taining a petition for winding up under the Insurance Act. The Court, contem- 
plated under the Companies Act for the purposes of winding up, in our opinion, 
is entirely different from the Court contemplated by the Insurance Act in that 
behalf, Both are mutually exclusive so far as winding up is concerned. If the 
principal place of business of an insurance company is situate within the local 
limits of the original civil jurisdiction of the High Court, then, undoubtedly, 
the High Court will have jurisdiction to entertain a petition for winding up 
of that company; but if such place is not situate within such local limits, the 
High Court will not have any jurisdiction to entertain any such petition. In 
our opinion, the definition of the expression ‘‘Court’’ in s. 2(6) of the Ensu- 
rance Act is based upon the concept of territorial jurisdiction. The District 
Court within its own district is the Court paramount for the purpose of enter- 
taining petitions for winding up of an insurance company having its principal 
place of business within its own limits. Likewise, a High Court having ordinary 
original civil’ jurisdiction will be the Court paramount for the purpose of enter- 
taining such petitions if the principal place of business of such company is 
situate within the limits of its own original jurisdiction. It is not as if the 
High Court, as under the Companies Act, has got jurisdiction over all the in- 
surance companies in the State irrespective of whether the principal place of 
business of such company is situate within the local limits of its ordinary 
original civil jurisdiction or not. The position under the Insurance Act, in our 
judgment, seems to be entirely different and, as we have already observed in 
- the earlier part of the judgment, the essential difference arises out of the fact 

that an insurance company may as well be a partnership consisting of less than 
seven members which could only be governed by the Partnership Act. Such a 
company, as we have already stated, can never be ordered to be wound up under 
the Companies Act and, in so far as such partnership is also contemplated by 
the expression ‘‘insurange company’’ as used in s. 53 of the Insurance Act, the 
- High Court cannot, in exercise of jurisdiction conferred upon it by s. 10 of 
the Companies Act, entertain a petition for the winding up of such a com- 
pany. This, in our opinion, is the principal reason why we must construe the 
expression ‘‘Court’’ as used in s. 53 of the Insurance Act in the sense in which 
it is defined in s. 2(6) of that Act. This construction cannot be said to be 
narrow at all, as the learned Judge, with respect, was inclined to remark. The 
construction iš quite consistent with the purpose and other provisions of the 
Act and, again, with respect, we do not agree with the view of*the learned 
Judge that the High Court under the Companies Act has over-all jurisdiction 
even in respect of companies governed by the Insurance Act. 
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In the result we set aside the order passed by the learned Judge and order 
the petition to be returned to the original petitioner to be presented, if he is 
so Advised, to the proper Court. There will be no order for costs of the petition 
as well as this appeal. Liberty to the appellant’s attorneys to withdraw the 
deposit of Rs. 500 made in this Court. No order on the stay application. 

Appeal allowed. 


Before Mr. Justice Patel and Mr. Justice Shah. 


THE JALGAON’ BOROUGH MUNICIPALITY v. THE KHANDESH 
SPINNING AND WEAVING MILLS CO. LTD.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 82, 81, 111—Corrected 
assessment list when become effective—Authentication of amended entry whether 
necessary. 

Under s. 82(3) of the Bombay Municipal Boroughs Act, 1925, the corrected assess- 
ment list becomes effective from the first day of the current official year in which 
the circumstances, i.e. the mistake, accident or fraud, which justified the alteration 
of the entry, existed. 

Section 82(3) of the Act does not speak of the point of time when the discovery 
of an omitted entry or the alteration of an entry is made for the purpose of giving 
effect to the new or amended entry. Therefore, neither the date on which the alte- 
ration in entry is made nor the date of the discovery of the mistake, accident or fraud. 
is the relevant date for considering the question. 

Sholapur Municipality v. Governor Genera and Ahmedabad Mun. Corpn. v. 
Kulinsinh; differed from. 

A Subbappa Mallappa v. Bonni; distinguished. 

Authentication as required by s. 81 of the Bombay Municipal Boroughs Act, 1925, 

is not necessary for an entry amended under s. 82 of the Act. 


Tar facts are stated in the judgment. 


R. B. Kotwal, for the appellant. ° 
K. P. Karnik, for the respondent. 


Pare, J. This is an appeal which arises out of a suit instituted by the ap- 
pellant for recovery of a sum of Rs. 17,000-15-0 as taxes for the official year 
1950-51. The short facts are that in the year 1947 the appellant-Municipality 
(hereinafter called as the Municipality) altered one of its Rules, r. 4, in res- 
pect of valuation of properties of factories. Under the new rule, the factories 
were to be valued at Rs. 60 per 100 sq. ft. or part thereof for built area and 
Rs. 2 per 100 sq. ft. for open space. This rule received the sanction of the Gov- 
ernment as required under the provisions of the Bombay Municipal Boroughs Act 
on November 25, 1947, and became effective from April 1, 1948. In pursuance 
of this rule the Municipality prepared its assessment list as required by s. 81 
of the Act. Bills were issued to factory owners. One of the factory owners by 
name Raghavji Kanji filed a suit, being Suit No. 186 of 1949, on April 27, 1949, 
against the Municipality for a declaration that the new rule was ultra vires 
and prayed for necessary injunction. During the pendency of the suit he ob- 
tained a temporary injunction. The suit sueceeded and a decree was made in 
his favour on September 21, 1950. The Municipality went in appeal to the Dis- 
trict Court, being Appeal No. 191 of 1950. The present defendant-respondent 
also filed a suit, being suit No. 20 of 1951 on March 5, 1951, for similar reliefs. 


es 
*Decided, December 6, 1961. First Appeal 1 (1946) 49 Bom. L.R. 752. 
No. 531 of 1956, against the decision of S. D. 2 (1954) 57 Bom. L.R. 259. 
Shaikh, Civil Judge, Senior Division, Jalgaon, 3 (1947) 50 Bom. L.R. 701. 
in Special Regular Civil Suit No. 25 of 1955. 
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This Court had an occasion to consider a similar rule and by its judgment 
dated October 8, 1951, in Borough Amalner Municipality v. Pratap Mill’ held 
that the said rule was within the powers of the Municipality. As a result of 
this decision, the appeal of the Municipality, being Appeal No. 191 of 1950, 
against the decision obtained by Raghavji Kanji was allowed and his suit was 
dismissed. The defendant’s suit also came to be dismissed. 


For the years 1949-50 and 1950-51, the Municipality, respecting the judgment 
of the Civil Court, which held that the rule was ultra vires, corrected its as- 
sessment, list in accordance with the old rules—a conduct which one must ap- 
pram very much. After the decision of the High Court in the case referred 

to above, the Municipality sought to amend the assessment dist in respect of 
factories to which the new rule was applicable for the year 1951-52 and gave 
notice of the intended alteration under s. 82 of the Act. It also forwarded a 
bill to the defendant, the defendant-company being one of such factories. The de- 
fendant raised objections to the alteration, and when the bill was presented to- 
it, it took an appeal to the Magistrate under s. 110 of the Act. The Magistrate 
held the defendant-company liable to pay the higher amount of tax as caleu- 
lated under the new rule from February 29, 1952. The plaintiff and the de- 
fendant went in revision to the Sessions Court where the defendant succeeded, 
the Sessions Court holding that since the mistake was not proved, the alte- 
ration on the basis of the new rule was illegal. It, therefore, directed the Muni- 
cipality ‘to assess the defendant on the basis of the old rule for that year. This 
order was made on December 21, 1954. 

On June 14, 1955, the Municipality, filed the present suit contending that it 
was entitled to recover the amount of the tax for the year 1951-52 whith was 
not recovered because of the mistaken entry in the assessment list. It also 
prayed that the decision of the Magistrate and the Sessions Judge directing. 
the Municipality to refund the amount of the bills be set aside as-being wrong 
and illegal, and that the defendant be ordered to pay back the amount recovered 
by it from the Municipality in pursuance of the order under s. 110 of the Act. 


The defendant relied on the judgment of the Sessions Judge in revisional 
application. It contended that the original entry in the assessment list for 
1951-52 was not made erroneously due to fraud, accident or mistake, that it 
‘was prepared with full knowledge of the implications of the decision given by 
the Civil Court in Suit No. 186 of 1949 and that the Municipality had no right 
to correct the assessment list. It also contended that a wrong entry due to the 
decision of the Court could not be a ground for alteration of the same under 
s. 82 of the Act, that the question as to whether there was a mistake or not in 
making the entries under old rules had been finally decided by the Sessions 
Judge in revisional application against the bill and it was not now open to 
the Municipality to raise the contention in the Civil Court and that the Court 
had no jurisdiction to set aside the order of a Special Tribunal under the Muni- 
cipal Boroughs Act. It also raised factual contentions by saying that the notice 
which is required to be given under s. 82 of the Act was not piven; This last 
contention, however, was given up at the trial. 

The learned trial Judge upheld the contention of the defendant holding that 
. the decision of the Magistrate and the Sessions Judge under s. 110 of the Act 
was conclusive and it wks not open to the Municipality to contest its legality. 
He also held that the Court had no jurisdiction to try the suit. In the result 
he dismissed the suit. 

The first question that arises is whether -the Court has jurisdiction to enter- 
tain the suit of the nature filed by the Municipality. It is true that a special lia- 
bility is created under the Municipal Boroughs Act in respect of the tax levi- 
able- by the Municipality. It is also true that it has provided the machinery for 
determining grievances under the Act in respect of those taxes. Seetion 111(/) 
provides that the decision of the Magistrate or Bench of Magistrates subject 
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tto.the result of the revisional application shall be final. Sub-section (2) of s. 111 
provides that the effect shall be given by the Chief Officer to every decision of 
thes Magistrate or Bengh of Magistrates on any appeal or any decision in revi- 
sion. on such appeal against any such entry or tax. Relying on these provi- 
gions it is Gontended that the Civil Court would have no jurisdiction. 

For this purpose it is not necessary for us to consider the scheme of the 
Act inasmuch as it has formed the subject-matter of decision in two previous 
decisions of this Court. In Ankleshwar Municipality v. Chhotalal,? a conten- 
tion was raised’ that under s. 86 of the Bombay District Municipal Act, 1901, 
jurisdiction of the Magistrate in appeal was a limited one and the Magistrate 
was not entitled to,decide the question as to the legality or validity of a tax. The 
Division Bench very ,carefully considered the scheme of the District Municipal 
Act as well as of the Municipal Boroughs Act and came to the conclusion that 
the appeal could only bè with respect to matters with regard to which an ob- 
jection could be taken in the enquiry made by the Municipality under s. 65 
of the Act and the scope of the appeal was confined only to the grounds stated 
‘in the objections made to the Municipality under that section. They also pointed 
out that the enquiry made by the Municipality under s. 65 was limited to valua- 
tion and assessment so far as the rates on buildings and lands were concerned. 

The next case is Gopal Mills Co. Ltd. v. Broach Bor. Mum. which arose under 
the present Act. It was held that s. 111 of the Bombay Municipal Boroughs 
Act, 1925, excluded the jurisdiction of the Civil Court to decide questions which 
were to be decided by the Magistrate and ultimately -in revision by the Sessions 
Court. The jurisdiction of the Magistrate under s. 110 of the Act is limited to 
considéring the question with regard to quantum of taxation. It is not open 
to him to ednsider whether the tax that was imposed was valid or ultra vires 
the Municipality. It was further held that it was open to an assessee tọ chal- 
lenge the order of the Magistrate, but so long as that order stood, it would 
not be open to an assessee to have.the quantum of tax reviewed by a tribunal 
othef than the tribunal set up under the Act. Under these circumstances, if the 
question that is raised by the Municipality in its suit did not fall 
within the jurisdiction of the Magistrate, then the Civil Court would have 
jurisdiction to deal with it; if it was within the competence of the Magistrate 
then the jurisdiction of the Civil Court is excluded. 

Now, in this case the issue that was framed by the Magistrate was whether 

the Municipality could amend the assessment list with retrospective effect so 
as to entitle it to claim the tax for the preceding year. The revisiopal Court 
framed the issue in two parts, one being whether the Municipality was entitled 
to alter the assessment list for the year 1951-52 so as to levy tax upon the ap- 
plicant’s factory premises under the revised rule 4, and the other being whether 
for the years 1952-53, and 1953-54 the Municipality’s action in taxing certain 
factory premises under the old rule and the rest under the revised rule was illegal. 
‘Both these issues were answered by the learned Sessions Judge in the negative. 
It is patent that both the Courts proceeded to judge the legality of the tax and 
not the quantum which was only within their jurisdiction. Therefore, to the 
extent to which they have gone beyond their jurisdiction, their decision is a 
nullity and ineffective. 
_ It is, however, contended by Mr. Karnik that by the terms of s. 82 of the 
Bombay Municipal Boroughs Act the Magistrate and the revisional Court have 
jurisdiction to determine as to whether or not any oceasion had arisen for the 
amendment of the assessment list. Sub-section (J) of s. 82 says: 

“The standing committee may at any time alter the assessment-list by inserting or 
altering an entry in respect of any property, such entry having been omitted from or 
erroneously ‘made...throtigh fraud, accident or mistake...” b 
The rest of this sub-section is not necessary for our purpose. Sub-sec- 
tion (2) provides that the objection to such alteration shall be dealt with 


2 (1954) 57 Bom. L.R. 547. ‘ _ 3 (1955) 58}Bom. L. R. 300. 


232 ` THE BOMBAY LAW REPORTER. [VOL. LXIV. 
in all respects as if it were an application under s. 81(2). Sub-section (3X 
provides for the day from which the altered entry becomes effective. An appeal 
lies under s. 110 against the alteration made under s: 82. But ¢he 
question is, while deciding that appeal would the Court be entitled to 
determine whether it was a legal tax or illegal tax. What the Court 
in effect did in the present case was to hold that the tax was illegal since 
it took the view that the tax could not be levied under the new rule. It, how-. 
ever, seems to us that in. view of the limitations of an appeal under s. 110, the 
Magistrate’s Court would not be a proper forum to determine questions such 
as fraud, which is one of the reasons or the occasions for the alteration of an 
entry. Its decision, therefore, on this question must be regarded as null and void. 


The revisional Court no doubt says that the entry could not be a mistake. It 
seems that both the Courts have imported the word ‘‘bona fide” while dealing 
with the word ‘‘mistake’’. What is not realised is that if it were not bona fide 
it would be fraudulent. It appears, however, that in view of the circumstances. 
of the present case it.was obviously a patent mistake and the Courts were in 
error in saying that it was not a, mistake. If one looks to the injunction which: 
was issued by the Civil Court in the final decree at exh. 29, it is at once appa- 
rent that the Court issued a general injunction restraining the Municipality 
from giving effect to the new rule and did not limit it to the plaintiff in that 
suit. It is clear that if out of respect for that judgment the Municipa] autho- 
rities thought that it was advisable to frame assessment list on the basis of the 
old rule, there is no reason why it should not be regarded’ as a mistake. Mistake 
can. both be of fact and of law, and since there is nothing in the section which 
limits the exercise of the right in case of a mistake of fact only, there is flo rea- 
son to hold that there was no mistake in this case'as contemplated by s. 82 to 
justify the alteration of the assessment list. 

The Magistrate and the revisional Court in our opinion, however, had no 
jurisdiction to go into the question as to the validity or otherwise of the alfera- 
tion, or amendment of the assessment list, and accordingly, that part of their 
decision is a nullity and cannot bind the .Civil Court in the subsequent suit. 
It must, therefore, be held that the Civil Court had jurisdiction to entertain the 
suit on ‘the ground alleged in the plaint. _ 

If the decision of the Magistrate and the revisional Court i is thus not binding 
on the Civil Court then is there anything which prevents the Municipality from 
filing a suit for recovering the tax? Section 203 provides: 

“In lieti of any process of recovery allowed by or under this Act or in case of-failure 

to realise by such process the whole or any part of any amount recoverable under the 
provisions of Chapter VII, or of any compensation, expenses, charges or damages pay- 
able under this Act, it shall be lawful for a municipality to sue in any Court of com- 
petent jurisdiction the person liable to pay the same.” 
It is clear, therefore, that though special rights and liabilities are created by 
the Municipal Act, inter alia in respect of levy of taxes, by s. 203 right is also 
vested in the Municipality to proceed to recover the taxes by the regular pro- 
cess of a civil suit. To the extent to which the decision of the Magistrate is 
binding and conclusive the jurisdiction of the Civil Court would, of course, be- 
excluded. It must, thergfore, be held that the present suit is competent and 
is maintainable. 

There can be no question with regard to the vires of r. 4 under which the 
new tax was sought to be levied for the year 1951-52, and if there is no other 
objection that can be urged, clearly the Municipality is entitled to recover the 
amount of the tax from the defendant. Mr. Karnik, however, argues that the 
appeal which.his client preferred under s. 82(2) was rejected on August 21, 
1952. That being so, the list could only be amended thereafter and could be 
effective only from the earliest day of that official year in which it was amended 
i.e. April 1, 1952, and as the tax sought to be recovered is of the year 1951-52, 
the suit must fail. He relies for thjs purpose on. two decisions of this Court = 
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(1) Sholapur Municipality v. Governor General* and (2) Ahmedabad Mun. 
Corpn. y. Kulinsinh!= In both these decisions it was held by two learned 
singte Judges that under s. 82(3) the corrected list must be deemed to have 
come into force from the earliest day of the official year in which the correction 
was made and, therefore, the Municipality could not recover arrears of the 
previous year in accordance with the corrected list. In Ahmedabad Mun. 
Corpn. v. Kulinsinh, Mr. Justice Rajadhyaksha relied on the observations of 
Mr. Justice Dixit in Subbappa Mallappa v. Bonni® to the effect that (p. 705) - 
“ | Section 82(3) shows that although amendments are made in the course, of the 
year they become effective from the commencement of the year”. 
The question that fell for decision in that case was entirely different and the 
observation does not really touch the present point. On a careful consideration. 
of the provisions of sub-s. (3) of s. 82 of the Act, however, with respect, we are 
unable to follow the ratio’ of the decision in these two cases. 


It is clear that s. 82(3) is a counterpart of s- 81(6). It provides that an 
entry or alteration made under the section shall subject to the provisions of 
s. 110 have the same effect as if it had been made on the earliest day in the 
current official year in which the circumstances justifying the entry or altera- 
tion existed. In the judgment cited and referred to above, emphasis seems to 
have been laid on the words ‘‘current official year’’. It seems to us that decisive- 
words in the sub-section are ‘‘cireumstances justifying the entry or alteration’’. 
The first question, therefore, in each case to be determined is, when did the cir- 
cumstances exist which justified the alteration? Once that is determined it 
would not be difficult to go to the earliest day of the current official year during 
which such circumstances existed. The circumstances which can justify the 
alteration of the entry, in our opinion, could only be the initial mistake, accident 
or fraud. If there is no mistake, then there can be no question of altering the 
entry. It is only because there is a mistake in the entry that the occasion 
arises.to alter it. The section does not speak of the point of time when the- 
discovery of an omitted entry or the alteration of an entry is made for the 
purpose of giving effect to the new or amended entry. If it were to be held, 
as has been held in those cases, that it becomes effective on the earliest day in 
the current official year in which such entry is made or altered we will be 
changing the language of the section which is not justified. It is, therefore, 
clear that the intention of the Legislature was to make it effective from the 
first day of the current official year in which the circumstances, i.e. the mistake, 
‘which justified the alteration of the entry, existed. 


The construction that we have reached seems to be supported by the provi- 
sions of s- 81(6) and s. 82(3). Section 81(6) of the Act says— 

“Subject to such alterations as may be made therein under the provisions of section 
82 and to result of any appeal or revision made under section 110, the entries in the 
assessment list...and the entries, if any, inserted in the said list under the provisions 
of section 82 shall be accepted as conclusive evidence— 

(i) for the purposes of all municipal taxes, of the valuation, or annual letting value 
on the basis prescribed in the rules regulating the rate, of buildings, lands and both the 
buildings and lands to which such entries respectively refer, and 

(ii) for the purpose of the rate for which such assessment list has been prepared, 
of the amount of the rate liable on such buildings or lands or both buildings and lands: 
in any official year in which such list is in force.” 

This section shows that for the purpose of a tax or the rate for a particular 
official year, the list prepared for that year and authenticated or corrected both 
under s. 82 or by reason of.a decision of the Magistrate under s. 110 
would be operative for collection of taxes for that year. The section 
does not by its terms say that the tax under such corrected list cannot be 
recovered in the subsequent year. Experience has shown that no appeal under 


4 (1946) 49 Bom. L. R. 752. 6 (1947) 50 Bom L. R. 701. 
5 (1954) 57 Bom. L. R. 259. 
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s. 110 is eyer decided within the same official year. If an appeal is decided 
after years, may be after 2 or 3 or 4 years, of the authentication of the assess- 
ment list and it would still be effective for the purpose of recovery and levying 
of the tax for the official year for which it was prepared, there can be no justi- 
fication for putting a different construction on the provision contained in 
sub-s. (3) of s. 82. By s. 81(6) both an alteration in the list under s. 82 and 
the result of an appeal under s. 110 are placed on the same footing so far as the 
operation of the list prepared for any official year is concerned. 

If the Legislature had intended that the altered list should be effective from 
the earfiest day in the current official year in which the mistake was either 
discovered or the list altered, nothing could have been easier than to say ‘that 
it would be effective when the mistake is discovered or the ‘alteration is made. 
It has, however, advisedly not done so inasmuch as it would be obviously incon- 
sistent with the scheme of the section itself. So far as a newly constructed or 
altered building is concerned, such an amended entry would be effective for 
the purposes of taxation from the date of completion of such building or when 
the new construction was first occupied, whichever first occurs. In the case of 
a building which was overlooked but was a new building or the alteration was 
new, there is no limitation under the section on the power of the Municipality 
to correct the assessment list and the list would be operative from the time that 
the construction or the alteration was made or occupied. There can, therefore, 
be no justification for putting any different construction in respect of an alte- 
ration because of a mistake or fraud or accident. One must also bear in mind 
the fact that a mistake or accident cannot be discovered immediately within 
the financial year; most often, it would be discovered when the auditor audits 
the accounts of the Municipality after a year. The same difficulty would’arise 
in the case of fraud, since an entry made by fraud is more likely to be suppressed 
and its discovery prevented. To limit the operation of the section as has 
‘been sought to be done would be to render this provision practically nugatory 
and ineffective and impair the powers of the Municipality to recover the tax 
which it has not done either through mistake, accident or fraud. 

It is contended by Mr. Karnik that this is a taxing statute and, therefore, 
it must receive a very strict construction and unless there is explicit! provision 
in the statute for recovering taxes of the previous year we should not by con- 
-struction enable the Municipality to do so. The established rule of construction 
of statute is to give a reasonable and fair meaning to the statute, and if on a 
fair construction liability is intended, then it must be enforced. Taking into 
‘account the language employed in sub-s. (3) of s. 82, we are of the view that 
neither the date on which the alteration in entry is made nor the date of the 
discovery of the mistake, accident or fraud is the relevant date for considering 
the question in issue. 

It is also contended that even after correction the list must be authenticated 
as required by s. 81. Mr. Karnik in this connection relies on Ahmedabad Muni- 
cipal Corporation v. Kulinsinh Manibhai Seth where at p. 260 Justice Raja- 
dhyaksha says 

“...The crucial point of time is the date when the entry is authenticated in any 
particular official year, after hearing objections of the parties”. 
It seems that the question as to whether authentication of an amended entry 
is necessary or not: was not argued in that case. The provision for authentication 
of the assessment list when newly made is contained in s. 81, sub-s. (4). Sec- 
tion 82 does make s. 81 applicable to the corrections of entries. The section, 
however, is self contained in that provision for notice and disposal of objections 
are made therein. It is clear, therefore, that no authentication of the amended 
‘entry is necessary. It may also be noted that this is a question of fact and not 
“having been raised in the written statement or the issues cannot now be allowed 
to be raised. . 

It is true that in such cases some inconvenience may be caused to the tax 
“payer when a mistake is discovered, after a considerable lapse of time. It can- 
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not, however, be any more than that due to late decision of an appeal under 
s. 110 of the Act. It is, however, a matter for the Legislature to consider and 
it may limit the period during which the corrections in an assessment list may 
‘be made. On the other hand, to adopt the other construction would cause greater 
hardship to publie bodies who carry a large number of responsibilities for 
‘the benefit. of the public. . 

The plaintiff would, therefore, be entitled to a decree. The plaintiff has 
claimed interest on the amount of the tax. Interest could be claimed either by 
reason of contract or under the Interest Act or on grounds of equity under 
-well-recognised heads. The learned counsel for the appellant has not been able 
to justify the claim,for interest on any of these grounds. 

In the result, we allow the appeal and set aside the decree made by the 
learned trial Judge. We direct that the defendant do pay to the plaintiff the 
sum of Rs. 17,000-15-0 claimed by the plaintiff. The defendant will pay the 
costs of the suit and also of the appeal to the plaintiff. 

Appeal allowed. 


Before Mr. Justice Datar. 


KHEMCHAND GORUMAL v. PARMANAND DEEPCHAND HINDUJA.* 

Bombay Pyblic Trusts Act (Bom. XXIX of 1950), Sec. 50—Suit by trustee against co- 
trustees and person set up by co-trustees as trustee—Suit for declaration that ap- 
pointment of such trustee illegal—Whether such suit barred in absence of sanction 
of Charity Commissioner under s. 50—Expression “person having an interest” in 
s..2(10) whether includes trustee. 


A suit filed by a trustee against the other trustees of a public trust and against 
another person who has been set up as a trustee by the other trustees, for a decla- 
ration that the appointment of such person as a trustee is illegal because it was made 
without the plaintiff trustee’s consent and concurrence, is not contemplated by the 
provisions of s. 50 of the Bombay Public Trusts Act, 1950, and is, therefore, main- 
tainable in the absence of the sanction of the Charity Commissioner under s. 50 of 
the Act. 

The expression “person having an interest” in s. 2(10) of the Bombay Public Trusts 
Act, 1950, does not include a trustee. 

Nilkanth Devrao v. Ramkrishna Vithal; followed. 
Ranchhoddas v. Mahalaxmi Vahuji,? referred to. 


Tue facts appear in the judgment. 


Rajani Patel, with H. H. Basantani, for the appellant. 
H. G. Advami, with Miss 8. T. Jagtiani, for respondents Nos. 1, 3 and 4. 


Darar J. There is in this city a public trust known as Shrimati Pahunchbai, 
Deepchand Hinduja Trust. It seems it is registered under the provisions of 
the Bombay Public Trusts Act, 1950, and it is managing two educational insti- 
tutions in this city. 

It is admitted that the plaintiff and defendants Nos. 1 to 3 are trustees of 
this public trust. 

On February 17, 1959, a meeting of the trustees wasgheld and it is the case 
of the plaintiff that defendant No. 4 was set up by the other defendants as 
having been appointed as the managing trustee in that meeting, although in 
the agenda of that meeting there was no question or subject on the appointment 
of defendant No. 4 as the managing trustee. This, according to the plaintiff, 
was done without his consent and concurrence, although he was present in the 
said meeting. 


*Decided, September 25, 1961. First Appeal 1 (1921) L.L.R. 46 Bom. 101, s.c. 23 Bom. 
No. 581 of 1959, against the decision of B.J. L.R. 876. 

Divan, Judge, City Civil Court at Bombay, 2 (1952) 54 Bom. L. R. 982. 

in Suit No. 874 of 1959. . 
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On March 16, 1959, the plaintiff instituted the present suit. In para. 3 of 
his plaint he stated that in the meeting of February 17, 1959, no other business 
was transacted except the question of the termination 8f services of a ted@cher 
by name Bolakani. In para. 4 of the plaint, the plaintiff stated that the alleged 
appointment of defendant No. 4 as a trustee was without his consent and con- 
currence, that he vehemently opposed the same and that defendant No. 4 was 
an improper person for such a post. In para. 5 of his plaint, plaintiff referred 
to a letter received by him from defendant No. 1, informing him that defendant 
No. 4 had been authorised to act as the managing trustee and that he had been 
given full powers to deal with the teachers and the entire administration 
and that his appointment was proper and legal. In para. ® of the plaint, the 
plaintiff claimed the following reliefs :— . 

“(a) It may be declared ‘that the appointment of the defendant No. 4 as trustee 
of the Shrimati Pahunchbai Deepchand Hinduja Trust is without the consent and con- 
currence of the plaintiff and consequently illegal, inoperative and not binding. 

(b) It may be declared that the appointment of defendant No. 4 is illegal as he is 
an improper person to hold such a post in the interests of public trust. 

(c) It may be declared that the defendants Nos. 1, 2 and 3 cannot legally appoint 
a new trustee without the consent of the Charity Commissioner and order of the Court. 

(d) The defendant No. 4 be permanently restrained from acting and/or claiming 
as trustee expressly or impliedly of the said trust. e 

(e) The defendants Nos. 1, 2 and 3 and their agents be permanently restrained frorn 
giving any effect to the alleged resolution appointing the defendant No. 4 as trustee 
cf the said trust. 

(£) The plaintiff may have such further and other reliefs as the circumsfances of 
the case may requie.” 

The trial Court raised a preliminary issue as follows :— 

“Whether in the absence of the sanction of the Charity Commissioner under section 

50 of the Bombay Public Trusts Act, this suit is maintainable?” ° 

In the course of the arguments before the trial Court, reliance was placed by 
the plaintiff on a decision of this Court reported in Nilkanth Devrao v. Ram- 
krishna Vithal.1 The learned trial Judge distinguished that case and was of 
the view that it was inapplicable to the facts before him. He accordingly held 
that the consent of the Charity Commissioner before the filing of the suit should 
have been obtained and that as that had not been done in the present case, the 
suit was not maintainable. The suit was accordingly dismissed on July 1, 1959. 


This is the first appeal by the original plaintiff. 


It seems to me that there is hardly any difference between the reliefs claimed 
in the present suit and those claimed in the case reported in Nilkanth Devrao 
v. Ramkrishna Vithal. The learned Judge at one stage was prepared to 
hold that in this suit there was no relief claimed for the removal of 
a trustee. He further held that while s. 92 of the Code of Civil Procedure 
referred only to the removal of a trustee, s. 50 of the Bombay Public Trusts 
Act referred to the removal of a trustee or a manager and this, in his view, 
distinguished the present case from that reported in Nilkanth Devrao v. Ram- 
krishna Vithal. 


The learned trial Judge was inclined to construe the plaint as containing a 
relief for the removal of the manager. This is what the learned trial Judge has 
stated : ` 

“Even if it is assumed for the time being that the appointment of the 4th defendant 
as a trustee is illegal and without authority, even then in asking that the 4th defendant 
should be restrained from acting in connection with the management of the public trust 
in question, the plaintiff in fact is asking for removal of the manager to say the least. 
The contents of paragraph 3 of the plaint clearly show that the plaintiff alleges breaches 
of public trust in connection with this trust. Therefore, there is an allegation that there 


1 (1921) I.L. R. 46 Bom. 101, s.c. 28 Bom. L.R. 876. 
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is a breach of public trust and the relief that is prayed for is for the removal of the 
‘ manager.”. 

I donot think that the,plaintiff has anywhere in the plaint stated that defen- 
dant No. 4 had been appointed only as a manager. In para. 5 of the plaint the 
plaintiff refers to the correspondence between him and defendant No. 1, and 
more particularly to the letter exh. B which he had received from defendant 
No. 1, in which he was informed that defendant No. 4 had been authorised to 
act as.the managing trustee. I should think that there is a good deal of differ- 
ence between a managing trustee and a manager. The expression ‘‘trustee’’ 
has been defined in the Bombay Public Trusts Act. It means: e 

“a person in whom either alone or in association with'other persons, the trust pro- 
perty is vested and includes a manager”, j ` 
while the expression ‘‘manager’’ is defined as meaning _ 

“any person (other than a trustee) who for the time being either alone or in associa- 
tion with some other person or persons administers the trust property or any public 
trust and includes— 

(a) in the case of a math, the head of such math, 

(b) in the case of a wakf, a mutavalli of such wakf, 

(c) in the case of a society registered under the Societies Registration Act, 1880, its 

governing body, if the property of the society is not vested in a trustee”. : 
So, while a trustee may, in conceivable cases, be also a manager, a manager can 
in no circumstances be a trustee; and in this case we are concerned with the 
ease made out by the plaintiff against defendant No. 4 that the latter was set 
up by the other defendants as a managing trustee. 


e ` 
In Nilkanth Devrao v. Ramkrishna Vithal the plaintiffs as the hereditary 
Muktesars (trustees) of a temple sued for a declaration that defendants Nos. 1 
to 4 were not properly appointed trustees of the temple and for an injunction 
restraining them from interfering with the plaintiffs in the management of the 
affairs, of the temple. It was held 

“the suit was outside the scope of that section (s. 92 of the Code of Civil Procedure) 
‘as the plaintiffs were not suing on account of any breach of trust as contemplated by it, 
nor were they applying for any direction of the Court for the administration of trust.” 

Mr. Advani, the learned counsel for respondents Nos. 1, 3 and 4, contended 
that the plaintiff introduced his ease in his plaint with the allegations that 
there were breaches of trust. In particular, my attention has been called to 
para. 2 of the plaint. Paragraph 2 of the plaint states: 

“That during past many months the defendants committed many irregularities and 

illegalities in affairs of the Trust which the plaintiff brought to the notice of the de- 
fendants from time to time, but the defendants paid no heed to the same and continued 
4o commit irregularities and illegalities in the management of the Trust.” 
Now, this was not the paragraph upon which reliance was placed by the learned 
trial Judge when he expressed the view that there was an allegation of the 
breach of trust. He relied upon para. 3 of the plaint. Towards the end of 
para. 3, it is stated 

“The plaintiff, besides this question (regarding the appointment of defendant No. 4) 
informed the defendants by same letter about various irregularities and ilegalities com- 
mitted by the defendants in the management of the Trust andthe plaintiff reserves his 
tight to proceed against the defendants in respect of other irregularities and illegalities 
‘mentioned therein by appropriate legal remedy”. 

I have looked into the averments made in para. 3 of the plaint and apart 
from what is stated towards the end of that paragraph, there is no averment 
at all as to the alleged breach oftrust. It is true that the plaintiff has stated 
that various irregularities and illegalities had been committed by the defendants 
in the management of the trust; but it needs hardly be stated that these irre- 
gularities and illegalities, assuming that they had been committed, as stated 
‘by the plaintiff, have no bearing upon nor lead to the reliefs-which have been 
- claimed in the suit. In fact, plaintiff has himself made it clear that he would 
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take some other appropriate legal remedy in respect of the various irregularities. 
and illegalities committed by the defendants in the management of the trust. 
Therefore, only because there is some sort of averment as to the irregularities. 
and illegalities committed by the defendants in the management of the trust, 
it does not mean that there was any appropriate case of breach of trust made 
out in the plaint so as to entitle the plaintiff to the reliefs claimed in the prayer: 
clause of the plaint. It is not clear why these statements, which I find in 
paras. 2 and 8 of the plaint, have been made, except for prejudicing the case 
of the defendants; but, in any event, I do not think that they are germane for 
finding out whether there has been any breach of a public trust within the 
meaning of cl. (1) of s. 50 of the Bombay Public Trusts Act. Section 50 of the 
Bombay Publie Trusts Act provides :— E 

“In any case— 

(2) where it is alleged that there is a breach of a public trust, 

(i) where a direction is required to recover possession of a property belonging to- 
a public trust...from any person including a person holding adversely to the public trust, or 

(iu) where the direction of the Court is deemed necessary for the administration of 
any publie trust, 

the Charity Commissioner after making such enquiry as he thinks necessary or two 
or more persons having an interest in the trust and having obtained the consent in writing: 
of the Charity Commissioner as provided in section 51 may institute a suit.e. to obtain 
a decree for any of the following reliefs:—” 
Before s. 50 is attracted, plaintiff must have made out a case that there 
was a breach of publie trust as mentioned in cl. (i) or that a direction by the 
Court was necessary to recover possession of the property belonging to the 
public trust as mentioned in cl. (ii) or that a direction of the Court was deemed: 
necessary for the administration of any public trust as contemplated by el. (iii) 
of s. 50. 


Mr. Advani also contended that the substance of the case made outein the 
plaint was that the plaintiff was seeking a direction of the Court for the ad- 
ministration of the public trust, inasmuch as he was contending that the appoint- 
ment of defendant No. 4 as a managing trustee or trustee was illegal and, 
therefore, he had nothing to do with the administration of the publie trust. 


It seems to me that the plaintiff has not claimed any direction from the Court 
for the administration of the public trust. His claim is a limited one and he 
wants only a declaration that the appointment of defendant No. 4 as a trustee 
is illegal, because it was made without his consent and concurrence. If the 
plaintiff has claimed that the appointment of defendant No. 4 as a trustee is 
illegal because of want of his consent and concurrence, then I do not see how 
the relief which he has claimed would be for the administration of the public 
trust of which he is a trustee along with defendants Nos. 1 to 3. 


As I have already stated, it is difficult to distinguish the present case from 
the case reported in Nilkanth Devrao v. Ramkrishna Vithal, and I am, there- 
fore, bound to follow that decision and hold that the present suit is not; barred’ 
by the provisions of s. 50 of the Bombay Public Trusts Act. Further, s. 50 of 
the Act contemplates a suit either by a Charity Commissioner or two or more 
persons having an inéerest in the trust. There is a definition of the clause 
‘‘person having interest’’ in the Act itself. Section 2(10) of the Act defines 
the expression ‘‘person having interest’’ as follows :— 

“‘person having interest’ includes— 

(a) in the case of.a temple, person who is entitled to attend at or is in the habit of 
attending the performance of worship or service in the temple, or who is entitled to 
partake or is in that habit of partaking in the distribution of gifts thereof, 

(b) in the case of a math, a disciple of the math or a person of the religious pur- 
suasion to which the math belongs, ; ` 

' (e) in the case of a wakf, a person who is entitled to receive any pecuniary or other 
‘eenefit from the wakf and includes a person who has right to worship or to perform 
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any religious rite in a mosque, Idgah, imambara, dargah, maqbara or other religious: 
institution connected with the wakf or to participate in any religious or charitable insti-- 
‘tutiéa under the wakf, ° 

‘(d) in the case of a society -registered ae ‘the Societies Registration Act, 1860,. 
‘any member of such society, and 

(e) in the case of any other public trust, any banan” 
If a person having an interest includes a beneficiary in the case of a public 
trust as the present one, I do not see how a suit, which is filed by a person, who 
is admittedly a trustee, can be regarded as a suit contemplated by the provi- 
sions of s. 50 of the Bombay Publie Trusts Act. 


It was suggested “that a trustee was a person having an interest in the trust; 
-but regard being had’ to the definition of the clause ‘‘person having interest”? 
it seems to me that the definition, wide as it is, does not include a trustee. A 
trustee, as I have already stated, means a person in whom either alone or in 
i association with other persons, the trust property is vested and includes a 
‘manager, while the persoù having an interest in the case of a public trust, as 
the present one, includes a beneficiary. Therefore, it seems to me that. a suit 
of the present nature which has been filed by a trustee against the other trustees 
and against anther person who has‘been set up as a trustee, is not contem-- 
plated by the provisions of s. 50 of the Bombay Public Trusts Act. 


Mr. Advani referred me to two cases reported in Ramdas Bhagat v.. Krishna: 
Prasad? and Ranchhoddas v. Mahalazmt. Vahuji. In the latter case which 
arose under s. 92 of the Code of Civil Procedure it was held that before s. 92° 
can be invoked, three conditions had to be satisfied. There must be, in the first 
‘place, a trust created for public purposes of a charitable or religious nature ; 
secondly, an allegation as to the breach of such trust must be made or the 
direction of the Court must be deemed to be necessary for the administration 
of such trust; and, thirdly, the relief claimed in the suit must be one or other: 
of thé reliefs mentioned in cls. (a) to (h) of sub-s. (7) of s. 92 of the Code of 
Civil Procedure. 


. As I have already stated, the plaint in this case does not make out a case of 
a breach of public trust or of any necessity for the administration of the publie 
trust. Even assuming that there is such a case made out in the plaint, I am of 
the view that the reliefs claimed in the plaint would not be hit by the provisions. 
of s. 50 of the Bombay Public Trusts Act.- Accordingly, I allow the appeal, 
set aside the decree of the lower Court and send back the suit to it for disposal 
in accordance with law. When the suit is taken on the file by the lower Court, 
it would be open to the lower-Court to consider whether a notice should be issued 
to the Charity Commissioner under s. 56B of the Bombay Publie Trusts Act, 
1950. Costs of this appeal will be costs in the cause. 

It is contended before me by Mr. Advani that defendant No. 4 is not a manag- 
ing trustee, but has been appointed only as a manager to assist defendant No. 1 
Parmanand Deepchand Hinduja in the management of the trust. It would be: 
open: to the defendants to prove their contention in the trial Court after the: 
suit goes back to it, for disposal in accordance with law. 


n Appeal allowed.. 


2 [1940] A. I. R. Patna 425. 7” 3 (1952) 54 Bom. L. R.9832. 
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SUPREME COURT. 


Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr, Justite S. J. Imam, Mr. Jtstice, 

5S. K. Das, Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mra Justice K: 

Subba Rao, Mr. Justice K.N. Wanchoo, Mr. Justice K. C. Das Gupta, Mr. Justice Raghubar 
Dayal, Mr. Justice N, Rajagopala Ayyangar and Mr. Justice J. R. Mudholkar. 


THE STATE OF BOMBAY v. KATHI KALU OGHAD.” 


Constitytion of India, Art. 20(3)—Indian Evidence Act (I of 1872), Secs. 27, 73—Identifi- 
cation of Prisoners Act (XXXIII of 1920), Secs. 5, 6—Compelling accused to give his 
specimen handwriting or signature or impressions of his fingens, palm or foot to in- 
vestigating officer whether infringes art. 20(3)—Whether s.,27, Indian Evidence Act 
contravenes art. 20(3)—Statement made by accused while in pohce custody whether 
can be inferred to have been made under compulsion—“To be a witness” whether 
equivalent to “furnishing evidence”. 

There is no infringement of art. 20(3) of the Constitution of India by compelling 
an accused person to give his specimen handwriting or signature, or impressions of 
his fingers, palm or foot to the investigating officer or under orders of a Court for 
the purpose of comparison under the provisions of s. 73 of the Indian Evidence 
Act, 1872. 

The provisions of s. 27 of the Indian Evidence Act, 1872, are not within the pro- 
-hibition contained in art, 20(3) of the Constitution of India unless compulsion has 
been used in obtaining the information. 

(1) An accused person cannot be said have been compelled to be a witness against 
-himself simply because he made a statement while in police custody, without’ anything 
more. In other words, the mere fact of being in police cutsody at the time when 
the statement in question was made would not, by itself, as a proposition of law, 
lend itself to the inference that the accused was compelled to make the statement, 
though that fact, in conjunction with other circumstances disclosed in evidence in 
.a particular case, would be a relevant consideration in an enquiry whether or not 
the accused person had been compelled to make the impugned statement. 

(2) The mere questioning of an accused person by a police officer, resulting 
“in a voluntary statement, which may ultimately turn out to be incriminatory, is not 
‘compulsion’. 

(3) ‘To be a witness’ is not equivalent to ‘furnishing evidence’ in its widest signi- 
ficance; that is to say, as including not merely making of oral or written statements 
but also production of documents or giving materials which may be relevant at a 
- trial to determine the guilt or innocence of the accused. 

(4) Giving thumb impressions or impressions of foot or palm or fingers or speci- 
men writings or showing parts of the body by way of identification are not included 
in the expression ‘to be a witness’. 

(5) “To be a witness’ means imparting knowledge in respect of relevant facts by 
an oral statement or a statement in writing, made or given'in Court or otherwise. 

(6) “To be a witness’ in its ordinary grammatical sense means giving oral testi- 
mony in Court. Case law has gone beyond this strict literal interpretation of the 
expression which may now bear a wider meaning, namely, bearmg testimony in 
‘Court or out of Court by a person accused of an offence, orally or in writing. 

(T) To bring thé statement in question within the prohibition of art. 20(3), the 
person accused must have stood in the character of an accused person at the time 
he made the statement. It is not enough that he should become an accused, any 
time after the statement has been made. 

In order that a testimony by an accused person may be said to have been self- 
incriminatory, the compulsion of which comes within the prohibition of the consti- 
tutional provision, it must be of.such character that by itself it should have the 
tendency of incriminating the accused, if not also of actually doing so. In other 


*Decided, August 4, 1961. Criminal Appeal 110 and 111 of 1958 and Crimi l Aj 
‘No. 146 of 1958 (with Criminal Appeals Nos. No. 174 of 1959). ne i 
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words, it should be a statement which makes the case against the accused person 
at seat probable, considered by itself. 
® Mohamed Dastagir v. State of Madras; affirmed. 

M. P. Sharma v. Satish Chandra, District. Magistrate, Delhi” State of Kerala v. 
Sankaran Nai and State of U. P. v. Deoman, referred to. 

Per Das Gupta J., Das & Sarkar JJ. concurring: “We can find no justification for 
thinking that “to be a witness” in art. 20(3) means to- impart personal knowledge 
and find no reason for departing from what this Court said in Sharma’s case that 
“to be a witness” is nothing more than “to furnish evidence,” and such evidence can 
be furnished through lips or by production of a thing or of a document or “in other 


modes”, š ah 


` ae facts appear in’ the junak 


In Criminal Appeal No. 146 of 1958. 


H. R. Khanna and T. M. Sen, for the appellant. = 

S. P. Varma, for the respondent. 

M. C. Setalvad, Attorney-General for India, and B. Sen, with T. M. Sen, for 
Intervener No. 1. 

H. P. Wanchoo, for Intervener No. 2. 

R. C. Dutta, for Intervener No. 3. 


° In Criminal Appeals Nos. 110 and 111 of 1958. 
P, K. Safeer and R. S. Gheba, for the appellant. 
S. M. Sikri, Advocate-General for the State of jab, and N. 8. Bindra, with 
D. Gunta, for the respondent. 


In Criminal Appeal No. 174 of 1959. 
Sir S. M. Bose, Advocate-General for the State of West Bengal, and B. Sen, 
with P. K. Bose, for the appellant. 


Srvna C. J. These appeals have been heard together only in so far as they 
involve substantial questions of law as to the interpretation of the Constitu- 
tion, with particular reference to cl. (3) of art. 20. This larger Bench was con- 
stituted in order to re-examine some of the propositions of law laid down by 
this Court in the case of M. P. Sharma v. Satish Chandra, District Magistrate, 
Delhi,’ because when one of these cases was heard by five of us, we felt that 
some of the propositions therein laid down may have been too widely stated, 
and, therefore, required to be re-stated with more particularity. We have not 
heard counsel for the parties on the merits of the orders passed by the Courts 
below, but have confined the discussions ati the Bar, in so far as they had any 
‘bearing on the questions of law relating to the interpretation of cl. (3) of 
art. 20 of the Constitution. i 

It is not necessary to state in any detail the facts of each of the cases now 
before us. We shall, therefore, state only so much of the facts as have occasion- 
ed calling in aid of the provisions of cl. (3) of art. 20 of the Constitution. In 
the first case, namely, Criminal Appeal No. 146 of 1958, the State of Bombay is the 
appellant. The respondent was charged, along with another person, under s. 302, 
read with s. 34 of the Indian Penal Code, as also under s. 19(e) of the Indian 
Arms Act (XI of 1878). The trial Court found him guilty of those charges and 
‘sentenced him to imprisonment for life under s. 302, read with s. 34 of the 
Indian Penal Code, and to a term of two years rigorous imprisonment for the 
offence’ under the'Arms Act. At’ the trial the identification of the respondent, 
as one of the two alleged culprits, was the most important question to be de- 
«ided by the Court. Besides other evidence, the prosecution adduced in evidence 
a chit—exh. 5—alleged to be in his handwriting and said to have been given by. 
him. In order to prove that exh. 5 was in the handwriting of the respondent, the 


1 [1960] 38. C. R. 116. 4 [1960] A.I. R. S.C. 1125. 
' 2 [1954] S.C. R. 1077. ` 1 [1954] S. C. R. 1077. 
3 [1960] A.I. R. -Korala 392, F.B. 
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police had obtained from him, during the investigation, three specimen hand- 
writings of his on three separate sheets of paper which were marked as exhs, 27, 
28 and 29. The disputed document, namely, exh. 5 was compared with ethe 
admitted handwritings on exhs. 27, 28 and 29 by the Handwriting Expert whose 
evidence was to the effect that they are all writings by the same person. At the 
trial and in the High Court, the question was raised as to the admissibility of 
the specimen writings contained in exhs. 27, 28 and 29, in view of the provisions 
of art. 20(3) of the Constitution. It is an admitted fact that those specimen 
writings of the accused had been taken by the police while he was in police 
custody, but it was disputed whether the aecused had been compelled to give 
those writings within the meaning of cl. (3) of art. 20. The plea of the accused 
that he was forced by the Deputy Superintendent of Poliçe to give those writ- 
ings has not been accepted by the learned trial Judge. But those documents 
have been excluded from consideration, as inadmissible evidence, on the ground 
that though there was no threat or force used by the police in obtaining those 
writings from the accused person, yet in the view of the Court ‘‘the element 
of compulsion was implicit in his being at that time in police eustody’’. In this 
conclusion both the trial Judge and the High Court have agreed. ‘The identi- 
fication of the accused person was also sought to be proved by the evidence 
of witnesses, who identified him at an identification parade. But the holding of 
the identification parade has not been sought to be brought within the prohi- 
bition of cl (3) of art. 20. After eliminating the exhs. 27, 28 and 29 from their 
consideration, the High Court, on a consideration of the other evidence in the 
case, came to the conclusion that the identity of the respondent had not been. 
established beyond a reasonable doubt. Hence, giving him the benefit of doubt; 
they acquitted him. The State of Bombay moved this Court and obtained special 
leave to appeal from the judgment and order of acquittal, passed by the High 
Court. On these facts, the only questions of constitutional importance that this 
Bench has to determine are; (1) whether by the production of the specimen 
handwritings—exhs. 27, 28 and 29—the accused could be said to have*been 
‘a witness against himself’ within the meaning of art. 20(3) of the Consti- 
tution; and (2) whether the mere fact that when those specimen handwritings 
had been given, the accused person was in police custody could, by itself, amount 
to compulsion, apart from any other .circumstances which could be urged as 
vitiating the consent of the accused in giving those specimen handwritings. 
This Bench is not concerned with the further question whether in all the cir- 
eumstances disclosed by the evidence in this case, the accused could be said 
to have been compelled, as a matter of fact, to give those specimens. 

In Criminal Appeals Nos. 110 and 111 of 1958, which arose out of the same-set of 
facts, the accused person has been convicted by the Courts below under ss. 380 
and 457 of the Indian Penal Code, as also under s. 19(f) of the Indian Arms 
Act. The facts of the case necessary for bringing out the points in controversy 
are that a shop in Hissar in Punjab was burgled. In the course of the burglary 
four double-barrelled guns, one single-barrelled gun and a rifle were stolen. 
During his interrogation by the police at the investigation stage, the appellant 
is alleged to have given the information that out of the arms stolen from the 
shop at Hissar he had buried one .22 bore rifle, two .12 bore double-barrelled 
guns and one .18 single-barrelled gun at a certain place. It is alleged that as 
a consequence of the information thus given by the accused and on his point- 
ing out the exact location where these buried articles could be found, the rifles 
and guns were actually recovered. During the investigation the police had 
taken possession of certain glass panes and phials from the burgled shop which 
bore some palm and finger impressions (exhs. P10 to P12). In order to com- 
pare the impressions on those glass panes and phials with those of the accused, 
the investigating police officer got the impressions of the palms and fingers of 
the accused taken in the presence of a Magistrate. On the evidénce adduced 
by the prosecution, including the fact of the recovery of the firearms and the 
evidence of the identity of the impressions of the accused taken as aforesaid, 
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he was convicted and: sentenced by the Courts below to éertain terms of impri- 
sonment and was also ordered to pay a fine of one thousand rupees. On appeal, 

the sentence of fine andeimprisonment was modified by the Court of Appeal. In 
revision in the High Court, both the revisional applications were dismissed. 
The convicted person prayed for and obtained the necessary certificate of fitness 
under art..134(1) (e) of the Constitution from the High Court of Punjab. The 
points raised in this Court were; (1) that s. 27 of the Indian Evidence Act is 
violative of art. 14 of the Constitution pand (2) the impressions of the appellant’s 
palms and fingers taken from him after his arrest, which were compared with 
the impressions on the glass panes and phials, were not admissible evidence in 
view of the provisions of art. 20(3) of the Constitution. Though the provisions of 

ss. 5 and 6 of the Identification of Prisoners Act (XXXIII of 1920) have not 
in terms been attacked as ultra vires art. 20(3) of the Constitution, the effect 

of the argument based on that article is to bring into controversy the constitu- 
tionality of ss. 5 and 6 of the Act. As a matter of fact, one of the propositions 
of law to be.urged in support of the appeals is stated in these terms; ‘‘that 
as. 5 and 6 of the Identification of Prisoners Act, 1920, read with art. 20(3) of 
the Constitution render the evidence of measurements to be inadmissible’’. 


Inthe last ease, Criminal Appeal No. 174 of 1959, the State of West Bengal has 
preferred this appeal by special leave granted by this Court under art. 136(/) 
of the Constitution against the judgment and order of the High Court at Caleutta 
dated June 4; 1959: -passed’ in its revisional. jurisdiction, against an order of 
the Magistrate, First Class, Howrah, direeting the respondent to give his speci- 
men writing and signature, under s. 73 of the Indian’ Evidence Act. It is only 
necessar¢ to state thé following facts in order to bring out the questions of law 
bearing on the interpretation of the Constitution. During the investigation of 
a criminal case relating to trafficking in contraband opium, the respondent’s 
residence -was searched and certain quantity of contraband opium was alleged 
to have been found in his possession. The respondent, along with another person, 
was pfoduced before a Magistrate of the 1st Class at Howrah and was later 
released on bail: From the materials and statements. obtained during the in- 
vestigation of the case by the police, it was considered that there were reason- 
able grounds to believe that the endorsement on the back of certain railway 
receipts for consignment of goods seized at Howrah Railway Station was in the 
handwriting of the respondent, and it was,-therefore, necessary to take his spe- 
cimen writing and signature for the purpose of comparison and verification. 
When the accused were produced before the Magistrate, the Investigating Offi- 
eer made a prayer to the Magistrate for taking specimen writing and signature 
of the respondent. On an adjourned: date when the accused person, including 
the respondent, were present in the Court of the Magistrate, the respondent 
declined to give his specimen writing and signature, contending that art. 20(3) 
of the Constitution prohibited any such specimens being taken against the will 
of the accused. After hearing the parties, the learned Magistrate overruled, 
the objection on behalf of the accused and allowed the prayer by the prosecu- 
tion. for taking the specimen writing and signature of the respondent. The 
respondent moved the High Court at Calcutta under s. 439 of the Criminal 
Procedure Code and art. 227. of the Constitution. The case was heard by a; 
Division Benth consisting of J. P. Mitter and Bhattacharyya, JJ., on July 2 
and 3, 1958, but the judgment. was not ‘delivered until June 4, 1959. The Court 
held that the prohibition contained in art. 20(3) of the Constitution applied to 
the case of writing and signature to be taken, as directed by. the learned Magis- 
trate. The. Court relied upon the decision ‘of this Court in M.-P. Sharma’s 
ease. In coming to this conclusion, the ‘Division Bench disagreed with the 
previous decision of another Division . Bench of that Court in the ease of 
Sailendra Nath v. State,2 which had laid: down’ that a mere direction under 
s. 73-of the Evidence Act:to a person accused of an offence to give his specimen 
arlene did not « come within the prohibition of, art. 20(3) of the Constitution. 


2 [1955] A. LR. Cal. 247. 
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The earlier Bench further held that the-decision of ‘this Court.in Sharma’s case, 
referred to above, did not govern the case of direction given by the Court under 
s. 73 of the Evidence Act for giving specimen writing Instead of refewing 
the question to a larger Bench, the later Division Bench took upon itself to 
pronounce against the considered view of that Court in the earlier decision. 
The State of West Bengal naturally had to come.up to this Court to get the 
constitutional issues determined because the issues raised were of far-reaching 
importance in the investigation and trial of criminal cases. The main question 
which arises for determination in this appeal is whether a direction given by’ 
a Court to an accused person present in Court to give his specimen writing and 
signature for the purpose of comparison under the provisions of s. 73 of the 
Indian Evidence Act infringes the fundamental right enshrined in art. 20(3) 
of the Constitution. 

The arguments at the Bar may be classified. as taking three distinct lines. The: 
first line, on the one extreme, may be said to have been taken by Mr. Sikri, the 
Advocate General of Punjab, and which may be characterised as a narrow 
view, runs as follows: Clause (3) aforesaid, in view of its setting, its history and 
the policy underlying the privilege accorded by the Constitution to an accused. 
person, should not be applied at the stage of investigation of an offence. It 
should be confined to cases of compulsory extraction of incriminating statements 
or communications by an accused person in Court, the expression ‘compelled 
to be a witness’ being understood as meaning ‘being compelled to give oral 
testimony’. It does not include the compulsory production of documents. Simi- 
larly, it does not prohibit the compulsory exhibition or examination of the body 
of the accused, or any part of it, or the taking of specimen writing, thumb im- 
pression, impression of the palm or the feet or the fingers of an accused. Whether 
or not there has been compulsion should be judged by the nature of the action 
taken by the authority, or the Court that determines the controversy, and not 
the state of mind of the accused. 

On the other extreme is the argument by Mr. S. P. Varma, for the atcused. 
in the first case, who contended that the clause aforesaid of the Constitution 
gives complete protection of the widest amplitude to an accused person, irres- 
pective of the time and place and of the nature of the evidence, whether it is 
oral or documentary or material. The extreme form, which his argument took, 
can best be stated in his own words as follows: 

“Anything caused, by any kind of threat or inducement, to be said or done, by a 

person, accused or likely to be accused of any offence, by non-voluntary positive act or 
speech of that person which furthers the cause of any prosecution against him or which. 
results or is likely to result in the incrimination of that person qua any offence, is viola~ 
tive of the fundamental right. guaranteed under cl. 3 of art. 20 of the Constitution of 
India”. A : 
According to his argument, if an accsued person makes any statement or any 
discovery, there is not only a rebuttable presumption that he had been compelled 
to do so, but that it should be taken as a conclusive proof of that inferential 
fact. Any kind of inducement, according to him, is also included in the expres- 
sion ‘compulsion’ by the police or elsewhere. The test, according to him, is not 
the volition of the accused but the incriminatory nature of the statement or. 
communication. Hence, any statement made to a police officer, while in police 
custody, brings the same within the prohibitory ambit of the clause of the Con- 
stitution. On the face of them, the propositions propounded by Mr. Varma are 
much too broadly and widely stated to be accepted. 

The third view, which may be characterised as an intermediate view, was 
advocated by the learned Attorney General, appearing for the Union. Accord- 
ing to him, a person seeking protection under the clause must satisfy all the 
four constituent elements contained in cl. (3) of art. 20, namely, (1) he must 
be an aceused person; (2) he must have been compelled; (3) the compulsion 
must be to be a witness, and (4) against himself. Compulsion, according to 
him, means coercion or constraint and does not include mere asking by the police 
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to.do-a-certain thing or the direction by a Court to give a sini impression er 
specimen writing. In other words, compulsion has to be equated to what has 
beeit sometimes charact&rised as “third degree”? methods to extort confessional 
statements. ‘‘To be a witness’’-is an expression which must be understood in 
consonance with the existing law of evidence and criminal procedure, e.g., ss. 27 
and 73 of the Evidence Act and ss. 94 and 96 of the Gode of Criminal Procedure. 
Though, according to English law, the expression is confined to oral testimony, 
the was prepared to go to the length of conceding that any statement, whether 
oral or in writing by an-accused person, transmitting his knowledge disclosing 
relevant facts of which he was aware, would amount to ‘being a witness’ against 
himself. But mere production of some material evidence, by itself, would not 
come within the ambit of the expression ‘to be a witness’. 

The several questions for decision arising out of this batch of cases have to 
be answered with reference to the provisions-of cl. (3) of art. 20 of the Consti- 
tution ,which is in these terms: 

“No person ‘accused. of any offence shall be compelled to be a witness against himself.” 
These provisions came up for consideration by the Full Court in the case of 
M. P. Sharma v: Satish Chandra: Though the question directly arising for 
decision iú that case:was whether-a search and seizure of documents under the 
provisions of ss. 94 and 96 of:the Code of Criminal Procedure came within the 
ambit -of the prohibition of cl. (3) of art: 20 of the Constitution, this Court 
covered a much wider field.-- Besides laying down that the search and seizure 
complained of in that case were not within the prohibition, this Court examined 
' the origjn -and scopé of the doctrine óf protection against self-incrimination with 
reference to English law and the Constitution of the United States of America, 
with particular reference to-the Fourth and Fifth Amendments. On an exami- 
nation of the case law in England and America and the standard text books on 
Evidence, like Phipson and ‘Wigmore, and other authorities, this Court observ- 
ed as follows (p. 1087) :— 

“Broadly stated the guarantee in article 20(3) is against ‘testimonial compulsion’. 
It is suggested that this is confined to the oral evidence of a person standing his trial 
for an offence when called to the witness-stand. We can see no reason to confine the con- 
tent of the constitutional guarantee to this barely literal import. So to limit it would he 
to rob the guarantee of its substantial purpose and to miss the substance for the sound as 
stated in certain American decisions. The phrase used in article 20(3) is ‘to be a witness’. 
A. person can ‘be a witness’ not merely by giving oral evidence but also by producing 
documents or making intelligible gestures as in the case of a dumb witness (see section 
119 of the Evidence’ Act) or the like. ‘To be a witness’ is nothing more than ‘to furnish 
evidence’, and such evidence can be furnished through the lips or by production of a 
thing or ‘of a document or in other ‘modes. So far’ as production of documents is con- 
cerned, no doubt section 139 of the Evidence Act*says that a person producing a docu- 
ment on summons-is not a` witness. ` But that. section is meant to regulate the right of 
cross-examination. It is not a guide to the connotation of the word ‘witness’, which 
must be understood in its natural sense, i.e., as referring to a person who furnishes 
evidence. Indeed, every positive volitional act which furnishes evidence is testimony, 
and testimonial compulsion connotes coercion which procures the positive volitional evi- 
dentiary acts of the person, as opposed to the negative attitude of silence or submission 
on his part. Nor is there any reason.to. think that the protectfon in respect of the evi- 
dence so procured is confined to what -transpires at the trial in the court room. The 
phrase used in article 20(3) is.‘to be a witness’ and not to ‘appear as a witness’: It follows 
that the protection afforded to an accused in so far as it is related to the phrase ‘to be 
a witness’ is not merely in respect of testimonial compulsion in the court room but may 
well extend to compelled testimony previously obtained from him. It is available there- 
fore to a-person against whom a formal accusation relating to the commission of an offence 
has been. levelled which in the normal course may result in prosecution. Whether it is 
available to other ‘persons in other ‘situations does not call for decision in, this. case.” 

This Court did not accept the contention that the guarantee against testi- 
monial compulsion is to be confined to oral testimony at the witness stand when 
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standing trial for an offence. The guarantee was, thus, held to include not 
only oral testimony given in Court or out of Court, but also to statements in 
writing which incriminated the maker when figuring as aå accused person. After 
having heard elaborate arguments for and against the ‘views thus expressed by 
this Court after full deliberation, we do not find any good reasons for depart- 
ing from those views. But the Court went on to observe that ‘‘to be a witness’’ 
means ‘‘to furnish evidence’’ and includes not only oral testimony or statements 
in writing of the accused but also production of a thing or of evidence by other 
modes. It may be that this Court did not intend to lay down—eertainly it was 
not under discussion of the Court as a point directly arising for decision——that 
callmg upon a person accused of an offence to give his thamb impression, his 
impression of palm or fingers or of sample handwriting or signature comes with- 
in the ambit of ‘‘to be a witness’’, which has been equated to ‘‘to furnish evi- 
dence”. Whether or not this Court intended to lay down the rule of law in 
those wide terms has been the subject-matter of decisions in the different High 
Courts in this country. Those decisions are, by no means, uniform; and con- 
flicting views have been expressed even in the same High Court on different 
oceasions. It will serve no useful purpose to examine those decisions in detail. 
It is enough to point out that the most recent decision, to which our attention 
was called, is of a Full Bench of the Kerala High Court in the case of State of 
Kerala v. Sankaran Nair.S In that case, Ansari C.J., who delivered the opi- 
nion of the Court, has made reference to and examined in detail the pronounce- 
ments of the different High Courts. Ultimately he came to the conclusion that 
the decision of this Court in Sharma’s case also covered the case of a specimen ' 
handwriting given by an accused person, under compulsion. 

‘““To be a witness’? may be equivalent to ‘‘furnishing evidence” in the sense 
of making oral or written statements, but not in the larger sense of the ex- 
pression’ so as to include giving of thumb impression or impression of palm or 
foot or fingers or specimen writing or exposing a part of the body by an accused 
person for purpose of identification. ‘‘Furnishing evidence’’ in the latte? sense 
could not have been within the contemplation of the Constitution makers for 
the simple reason that—though they may have intended to protect an accused 
person from the hazards of self-incrimination, in the light of the English law 
on the subject—they could not have intended to put obstacles in the way of 
efficient and effective investigation into crime and of bringing criminals to jus- 
tice. The taking of impressions of parts of the body of an accused person very 
often becomes necessary to help the investigation of a crime. It is as much 
necessary to protect an accused person against being compelled to incriminate 
himself, as to arm the agents of law and the law Courts with legitimate powers 
to bring offenders to justice. Furthermore it must be assumed that the Consti- 
tution makers were aware of the existing law, for example, s. 73 of the Evidence 
Act or ss. 5 and 6 of the Identification of Prisoners Act (KX XIII of 1920). 
Section 5 authorises a Magistrate to direct any person to allow his measurements 
or photographs to be taken, if he is satisfied that it is expedient for the purposes 
of any investigation or proceeding under the Code of Criminal Procedure to 
do so: ‘Measurements’ include finger impressions and foot-print impressions. 
If any such person who is directed by a Magistrate, under s. 5 of the Act, to 
allow his measurements or photographs to be taken resists or refuses to allow 
the taking of the measurements or photographs, it has been declared lawful by 
s. 6 to use all necessary means to secure the taking of the required measure- 
ments or photographs. Similarly, s. 73 of the Evidence Act authorises the 
Court to permit the taking of finger impression or a specimen handwriting or 
signature of a person present in Court, if necessary for the purpose of compa- 
rison. 

The matter may be looked at from another point of view. The giving of 
finger impression or. of specimen signature or of handwriting, Strictly speak- 
ing, is not ‘‘to be a witness”. ‘‘To be a witness’’ means imparting knowledge 
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in respect of relevant facts, by means of oral statements or statements in writ- 
ing, by a person who has personal knowledge of the facts to be communicated 
to a Court or to a pergon holding an enquiry or investigation. A person is said 
‘to be a witness’ to a certain state of facts which has to be determined by a 
Court or authority authorised to come to a decision, by testifying to what he 
has-seen, or something he has heard which is capable of being heard and is not hit 
by the rule excluding hearsay, or giving his opinion, as an expert, in respect 
of matters in controversy. Evidence has been classified by text writers into 
three categories, namely, (1) oral testimony; (2) evidence furnished by docu- 
ments; and (8) material evidence. We have already indicated that wé are in 
agreement with the Full Court decision in Sharma’s case that the prohibition 
m cl. (3) of art. 20 covers not only oral testimony given by a person accused 
of an offence but also his written statements which may have a bearing on the 
controversy with reference to the charge against him. The accused may have 
documentary evidence in his possession which may throw some light on the 
controversy. If it is a document which is not his statement conveying his per- 
sonal knowledge relating to the charge against him, he may be called upon by 
the Court to produce that document in accordance with the provisions of s. 139 
of the Evidence Act, which, in terms, provides that a person may be summoned 
to produce a document in his possession or power and that he does not become 
a witness by the mere fact that he has produced it; and therefore, he cannot 
be cross®xamined. Of course, he can be cross-examined if he is called as a 
witness who has made statements conveying his personal knowledge by refer- 
ence to the contents of the document or if he has given his statements in Court 
otherwise than by reference to the contents of the documents. In our opinion, 
therefore, the observations of this Court in Sharma’s case that s. 139 of the 
Evidence Act has no bearing on the connotation of the word ‘witness’ is not 
entirely well-founded in law. It is well established that cl. (3) of art. 20 is 
directed against self-incrimination by an accused person. Self-incrimination 
must. mean conveying information based upon the personal knowledge of the 
person giving the information and cannot include merely the mechanical pro- 
cess of producing documents in Court which may throw a light on any of the 
points in controversy, but which do not contain any statement of the accused 
based on his personal knowledge. For example, the accused person may be in 
possession of a document which is in his writing or which contains his signature 
or his thumb impression. The production of such a document, with a view 
to comparison of the writing or the signature or the impression, is not the 
statement of an accused person, which can be said to be of the nature of a per- 
sonal testimony. When an accused person is called upon by the Court or any 
other authority holding an investigation to give his finger impression or signa- 
ture or specimen of his handwriting, he is not giving any testimony of the 
nature of a ‘personal testimony’. The giving of a ‘personal testimony’ must 
depend upon his volition. He can make any kind of statement or may refuse 
to make any statement. , But his finger impressions or his handwriting, in spite 
of efforts at concealing the true nature of it by dissimulation cannot change 
their intrinsic character. Thus, the giving of finger impressions or of specimen 
writing or of signatures by an accused person, though it may amount to fur- 
nishing evidence in the larger sense, is not included within the expression ‘to 
be a witness’. e 


In order that a testimony by an accused person may be said to have been 
self-incriminatory, the compulsion of which comes within the prohibition of the 
constitutional provision, it must be of such a character that by itself it should 
have the tendency of incriminating the accused, if not also of actually doing so. 
In other words, it should be a statement which makes the case against the 
accused person at least probable, considered by itself. A specimen handwriting 
or signature*or finger impressions by themselves are no testimony at all, being 
wholly innocuous because they are unchangeable except in rare cases where the 
ridges of the fingers or the style of writing have been tampered with. They are 
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only materials for comparison in order to lend assurance to the Court that its 
inference based on other pieces of evidence is reliable. They -are neither oral 
nor documentary evidence but belong to the third category of material evidence 
which is outside the limit of ‘testimony’. 

Similarly, during the investigation of a crime by the police, if an accused 
person were to point out the place where the corpus delidki was lying concealed 
and in pursuance of such an information being given by an accused person, dis- 
covery is made within the meaning of s. 27 of the Evidence Act, such informa- 
tion and the discovery made as a result of the information may be proved in 
evidence even though it may tend to incriminate the person giving the informa- 
tion, while in police custody. Unless it is held that the provisions of s. 27 of 
the Evidence Act, in so far as they make'it admissible evidence which has the 
tendency to incriminate the giver of the information, are unconstitutional as 
coming within the prohibition of el. (3) of art. 20, such information would 
amount to furnishing evidence. This Court in Sharma’s case was not concerned 
with pronouncing upon the constitutionality of the provisions of s. 27 of the 
. Evidence Act. It could not, therefore, be said to have laid it down that such 
evidence could not be adduced by the prosecution at the trial of the giver of 
the information for an alleged crime. The question whether s. 27 of the Evi- 
dence Act was unconstitutional because it offended art. 14 of the Constitution 
was considered by this Court in the case of State of U. P. v. Deoman.4 It was 
held by this Court that s. 27 of the Evidence Act did not offend art. 14 of the 
Constitution and was, therefore, intra vires. But the question whether it was 
unconstitutional because it contravened the provisions of cl. (3) of art. 20 was. 
not considered in that case. That question may, therefore, be treated as @n open 
one. The question has been raised in one of the cases before us and has, there- 
fore, to be decided, The information given by an accused person to a police 
officer leading to the discovery of a fact which may or may not prove incrimi- 
natory has been made admissible in evidence by that section. If it is not ineri- 
minatory of the person giving the information, the question does not arisé. It 
can arise only when it is of an incriminatory character so far as the giver of the 
information is concerned. If the self-incriminatory information has been giver 
by an accused person without any threat, that will be admissible in evidence and 
that will not be hit by the provisions of cl. (3) of art. 20 of the Constitution for 
the reason that there has been no compulsion. It must, therefore, be held that 
the provisions of s. 27 of the Evidence Act are not within the prohibition afore- 
said, unless compulsion had been used in obtaining the information. 

In this connection the question was raised before us that in order to bring 
the ease within the prohibition of el. (3) of art. 20, it is not necessary that the 
statement should have been made by the accused person at a time when he ful- 
filled that character; it is enough that he should have been an accused person at 
the time when the statement was sought to-be proved in Court, even though he 
may not have been an accused person at the time he had made that statement. 
The correctness of the decision of the Constitution Bench of this Court in the 
case of Mohamed Dastagir v. State of Madras® was questioned because it 
was said that it ran counter to the observations of the Full Court in Sharma’s 
ease. In the Full Court decision of this Court this question did not directly 
arise; nor was it decided. On: the other hand, this Court, in Sharma’s case, 
held that the protection under art. 20(3) of the Constitution is available to a 
person against whom a formal accusation had been levelled, inasmuch as a 
First Information Report had been lodged against him. Sharma’s case, there- 
fore, did not decide anything to the contrary of what this Court said in 
Mohamed Dastagir v. State of Madras. The latter decision, in our opinion, 
lays down the law correetly. 

In order to bring the evidence within the inhibitions of el. (3) of art. 20 it 
must be shown not only that the person making the statement wa8 an accused 
at the time he made it and that it had a material bearing on the criminality of 
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the maker of the statement, ‘but also that he was compelled to make that state- 
ment. ‘Compulsion’ in the context, must mean what in law is called ‘duress’. 
In the Dictionary of English Law by Earl Jowitt, ‘duress’ is explained as 
follows: ; 

“Duress is where a man is compelled to do an act by injury, beating or unlawful 
imprisonment (sometimes called duress in strict sense) or by the threat of being killed, 
suffering some grievous bodily harm, or being unlawfully imprisoned (sometimes called 
menace, or duress per mines). Duress also includes threatening, beating or imprison- 
ment of the wife, parent or child of a person.” f : 
The compulsion in this sense is a physical objective act and not the state of 
mind of the perso making the statement, except where the mind has been so 
conditioned by some extraneous process as to render the making of the state- 
ment involuntary and, therefore, extorted. Hence, the mere asking by a police 
officer investigating a crime against a certain individual to do a certain thing 
is not compulsion within the meaning of art. 20(3). Hence, the mere fact that 
the accused person, when he made the statement in question was in police cus- 
tody would not, by itself, be the foundation for an inference of law that the 
accused was compelled to make the statement. Of course, it is open to an ac- 
cused person to show that while he was in police custody at the relevant time, 
he was subjected to treatment which, in the circumstances of the case, would 
lend itself to the inference that compulsion was in fact exercised. In other 
words, it will be a question of fact in each case to be determined by the Court 
on weighing the facts and circumstances disclosed in the evidence before it. 

In view of these considerations, we have come to the following conclusions :— 

(1) An accused person cannot be said to have been compelled to be a witness 
against himself simply because he made a statement while in police custody, 
without anything more. In other words, the mere fact of being in police cus- 
tody at the time when the statement in question was made would not, by itself, 
as a proposition of law, lend itself to the inference that the accused was com- 
pelled to make the statement, though that fact, in conjunction with other cir- 
eumstanees disclosed in evidence in a particular'case, would be a relevant con- 
sideration in an enquiry whether or not the accused person had been compelled 
to make the impugned statement. 

(2) The mere questioning of an aceused person by a police officer, resulting 
in a voluntary statement, which may ultimately turn out to be incriminatory, 
is not ‘compulsion’. 

(3) ‘To be a witness’ is not equivalent to ‘furnishing evidence’ in its widest 
significance; that is to say, as including not merely making of oral or written 
statements but also production of documents or giving materials which may 
be relevant at a trial to determine the guilt or innocence of the accused. 

(4) Giving thumb impressions or impressions of foot or palm or fingers or 
specimen writings or showing parts of the body by way of identification are not 
included in the expression ‘to be a witness’. 

(5) ‘To be a witness’ means imparting knowledge in respect of relevant 
facts by an oral statement or a statement in writing, made or given in Court 
or otherwise. 

(6) ‘To be a witness’ in its ordinary grammatical gense means giving oral 
testimony in Court. Case law has gone beyond this strict literal interpretation 
of the expression which may now bear a wider meaning, namely, bearing testi- 
mony in Court or out of Court by a person accused of an offence, orally or 
in writing. ‘ ` 

(T) To bring the statement in question within the prohibition of art. 20(3), 
the person accused must have stood in the character of an accused person at 
the time he made the statement. It is not enough that he should become an 
accused, ‘any’ time after the statement has been made. 

” The appeals will now be listed for hearing on merits in accordance with the 
above principles. 
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Das Gurra J. (Sarkar & Das JJ., concurring): Is a person compelled ‘‘to 
be a witness’’ against himself within the meaning of art. 20(3) of the Consti- 
tution when he is compelled to give his specimen hand¥riting or signaturé, or 
impressions of his fingers, palm or foot to the investigating officer? Is he com- 
pelled ‘‘to be a witness’’ against himself within the meaning of the same con- 
stitutional provisions when he is compelled to give his specimen handwriting and 
signature for the purpose of comparison under the provisions of s. 73 of the 
Indian Evidence Act? These are the main questions canvassed before us and 
they have both been answered in the negative in the judgment just pronounced 
by my Lord the Chief Justice. We agree with these answers; but as we have 
reached the same conclusion, by a somewhat different approach, and for different 
reasons, these have to be briefly indicated. : 

The question as regards the meaning to be attached to the words ‘‘to be 
a witness’’ as used in art. 20(3) of the Constitution came up for consideration 
in M. P. Sharma v. Satish Chandra, District Magistrate, Delhi’. It was heard 
by all the eight Judges who constituted the Court at the time, and they came 
to a unanimous decision. The Court in that case had to decide whether search 
and seizure of documents under ss. 94 and 96 of the Code of Criminal Proce- 
dure is a compelled production of the same so as to infringe the provisions of 
art. 20(3) of the Constitution. After pointing out that the guarantee in art. 
20(3) was against ‘‘testimonial compulsion’’, Jagannadhadas, J., speaking for 
the Court said (p. 1087) :— 

“...The phrase used in article 20(3) is ‘to be a witness’. A person can ‘be a witness’ 
not merely by giving oral evidence but also by producing documents or making intel- 
ligible gestures as in the case of a dumb witness (see section 119 of the Evidence Act) or 
the like. ‘To be a witness’ is nothing more than ‘to furnish evidence,’ and such evidence 
can be furnished through the lips or by production of a thing or of a document or in 
other modes.” 3 
He next observed that s. 139 of the Evidence Act which says that a person pro- 
ducing a document on summons is not a witness, is really meant to regulate the 
right of cross-examination and cannot be ‘‘a guide to the connotation of the 
word ‘witness’ in art. 30(3), which must be understood in its natural sense, 
i.e., as referring to a person who furnishes evidence’’, and then proceeded 
(p. 1088) : 

“.,.Indeed, every positive volitional act which furnishes evidence is testimony, and 
testimonial compulsion connotes coercion which procures the positive volitional eviden- 
tiary acts of the person, as opposed to the negative attitude of silence or submission 
on his part.” 

It was further stated that there was no reason to think that the protection 
in respect of the evidence so procured was confined to what transpired at the 
trial in the Court room. 5 

If the learned Judges had hoped that by their exhaustive judgment they 
would end all disputes about the limits of the protection granted by art. 20(3), 
these hopes were soon shattered. Questions were before long raised before the 
different High Courts, as to whether on the interpretation of the words ‘‘to be a 
witness’’ given by this Court in Sharma’s case, compelling an accused person 
to give his finger prints or impressions of palm or foot or a specimen handwrit- 
ing in the course of investigation, amounted to an infringement of art. 20(3). 
The conclusions reached by the different High Courts, and in one case at least, 
by two Benches of the same High Court, were different. That is why it has þe- 
come necessary to examine the question again, and see how far, if at all, the 
interpretation given in Sharma’s case requires modification. 

The complaint against the interpretation given in Sharma’s case is that it 
does not solve the problem as to what the words ‘‘to be a witness’? mean; but 
merely postpones the difficulty, of solving it by substituting thè words ‘‘to 
furnish evidence’’ for the words, ‘‘to be a witness”. It throws no light, it is 
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said, on- what i is ‘‘furnishing evidence’, and unless that is clear, little is gained 
by saying that ‘‘to be a‘witness’’- is to “furnish evidence”. Rival interpreta- 
tiohs were suggested b@fore us which it was claimed on behalf of the protagonists 
will solve the problem once for all. One of the propositions put forward was 
that ‘‘to be a witness’’ as used in art. 20(3) cannot refer to anything said or 
done at the stage of investigation of an offence: We agree with our learned 
brethren that this is an unduly narrow construction. As was pointed out in 
Sharma’s ease the phrase used in art. 20(3) is ‘‘to be a witness’’ and not ‘‘to 
appear as a witness”. That by itself justifies the conclusion. ‘‘that the protec- 
tion afforded to an accused in so far as it is related to the phrase ‘to be a ‘witness’ 
is not merely in vespect of testimonial compulsion in the court room but may 
well extend to compelled testimony previously obtained from him’’. If the pro- 
tection was intended to be confined to being a witness in Court then really it 
‘would have been an idle protection. It would be completely defeated by com- 
pelling a person to give all the evidence outside Court and then, having what 
he was so compelled to do, proved in Court through other witnesses. An inter- 
pretation which so completely defeats the constitutional guarantee cannot, of 
course, be correct. The contention that the protection afforded by art. 20(3) 
is limited to the stage of trial must, therefore, be rejected. 

That brings us to the suggestion that the expression ‘‘ to be a witness’’ must 
be limited to a statement whethér oral or in writing by an accused person im- 
parting knowledge of relevant facts; but that mere production of some material 
evidence, whether documentary or otherwise, would not come within the ambit 
of this expression. This suggestion has found favour with the majority of the 
Bench? we think however that this is an unduly narrow interpretation. We 
have to remind ourselves that while on the one hand we should bear in mind 
that the Constitution-makers could not have intended to stifle legitimate modes 
of investigation we have to remember further that quite clearly they thought 
that certain things should not be allowed to be done, during the investigation, 
or trial, however helpful they might seem to be to the unfolding of truth and 
an unnecessary apprehension of disaster to the police system and the adminis- 
tration of justice should not deter us from giving the words their proper 
meaning. It appears to us that to limit the meaning of the words ‘‘to be a 
witness’’ in art. 20(3) in the manner suggested would result in allowing com- 
pulsion to be used in procuring the production from the accused of a large 
number of documents, which are of evidentiary value, sometimes even more so 
than any oral statement of a witness might be. Suppose, for example, an ac- 
cused person has in his possession, a letter written to him by an alleged co- 
conspirator in reference to their common intention in connection with the 
conspiracy for committing a particular offence. Under s. 10 of the Evidence 
Act this document is a relevant fact as against the accused himself for the pur- 
pose of proving the existence of the conspiracy and also for the purpose of 
showing that any such person was a party to it. By producing this, the accused 
will not be imparting any personal knowledge of facts; yet it would certainly 
be giving evidence of a relevant fact. Again, the possession by an accused 
of the plan of a house where burglary has taken place would be a relevant 
fact under s. 8 of the Evidence Act as showing preparation for committing theft. 
By producing this plan is he not giving evidence against himself? 

To a person not overburdened with technical learning ,the giving of evidence, 
would appear to be the real function of a witness. Indeed English litera- 
ture is replete with instances of the use of the word ‘‘witness’’ as meaning 

‘evidence’. To give one example; Shakespeare’s Horatio speaking to Hamlet 
says :— 
z - “Season your admiration for a while 

With an attent ear, till I may deliver, * 
Upon the witness of these gentlemen, 
This marvel to you” (Hamlet, Act I, Scene. H). 


There. can be no doubt that to the ordinary user of English words, the word 
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““witness’’ is always associated with evidence, so that to say: that to be a witness 
is to furnish ‘evidence is really to keep to the natural meaning of the words. 

But, what is the purpose of evidence? Recuon 3 of the Indian Evidence Act 
defines evidence thus :— ; . ? 

“Evidence. means and eludet 

(1) all statements which the Court permits or requires to be made before it by 
witnesses, in relation to matters of fact under enquiry; 
such statements are’ called oral evidence; 

(2) ll documents produced for the inspection of ihe Court; 
such documents are called documentary evidence.” 

Section 5 states that evidence may be given in any suit om proceeding of ‘the 
existence or non-existence of every fact in issue and of such other facts as are 
‘hereinafter declared to be relevant and of no others’?. Then follow several 
sections laying down what are relevant facts. 

It is clear from the scheme of the various provisions dealing with the matter 
that the governing idea is that to be evidence, the oral statement or a statement 
contained in a document, shall have a tendency to prove a fact—whether ‘it be 
a fact in issue or a relevant fact—which is sought to be proved. Though this 
definition of evidence is in respect of proceedings in Court it will be proper, 
once we have come to the conclusion, that the protection of art. 20(3) is‘avail- 
able even at the stage of investigation, to hold that at that stage also thee purpose 
of having a witness is to obtain evidence and the purpose of evidence is to prove 
a fact. 

The illustrations we have given above show clearly that it is not oply: by 
imparting of his knowledge that an accused person assists the proving of a fact; 
he can do so even by other means, such as the production of documents which 
though not containing his own knowledge would have a tendency to make pro- 
bable the existence of a fact in issue or a relevant fact. 

Much has been written and discussed in England and America as regards 
the historical origin and development of the rules against ‘‘testimonial compul- 
sion’’, These matters of history, however interesting they be, need not detain 
us and we must also resist the temptation of referring to the numerous cases 
especially in America where the concept of “testimonial compulsion’? has been 
analysed. It is sufficient to remember that long, before our Constitution came 
to be framed the wisdom of the policy underlying these rules had been well 
recognised. Not that there was no view to the contrary ; but for long it has 
been generally agreed among those who have devoted serious thought to these 
problems that few things could be more harmful to the detection of crime or 
conviction of the culprit, few things more likely to hamper the disclosure 
of truth than to allow investigators or prosecutors to slide down the easy. path 
of producing by compulsion, evidence, whether oral or documentary, from ar 
aceused person. It has been felt that the existence of such an easy way would 
tend to dissuade persons ‘in charge of investigation or prosecution from conduct- 
ing diligent search for reliable independent evidence and from sifting of 
available materials with the care necessary for ascertainment of truth. If it 
is permissible in law. to obtain evidence from the accused person by compulsion, 
why tread the hard path of laborious investigation and prolonged examination 
of other men, materials and documents? It has been well said that an abolition 
of this privilege would be an incentive for those in charge of enforcement of 
law ‘‘to sit comfortably in the shade'rubbing red pepper into a poor devil’s 
eyes rather than go about in the sun hunting up evidence’’. (Stephen, History 
of Criminal Law, p. 442). No: less serious is the danger that some accused 
persons, at least, may be induced to furnish evidence against themselves which 
is totally false—out of sheer despair and an anxiety: to avoid an unpleasant 


‘present. Of all these dangers the Constitution-makérs were clearly, well aware 


and it was to avoid them that art. 20 (3) was put in the Constitution. It is 
obvious, however, that these dangers remain the same-whether the evidence 
which the accused is compelled to furnish is in the form of statements oral or 
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written about his own knowledge or-in the shape of doeuments-or things, which 
though: not transmitting knowledge of the accused person directly helps the 
Cofrt to come to a c@nclusion against him. If-production of such- documents 
or things is giving evidence, then the person’s producitig it is being a witness. 
On what principle or reason can it-be said that this,does not amount to ‘‘being 
a witness’’ within the meaning of art: 20(3).? .We find none. 

- We ean, therefore, find no justification for. thinking that ‘‘to be a witness’’ 
in art. 20(3) means to impart personal knowledge and find no reason for ee 
parting from what this Court said in Sharma’ s case that ‘‘to be a witpess”’ 
nothing more than ‘‘to furnish evidence’’, and such evidence can be fornished 
through lips or by* production of a thing or of a document or in other modes. 

The question then-is: Is an aceuséd’ person furnishing evidence when he 
is giving his specimen handwriting or impressions of his fingers, or palm or 
foot? It ‘appears to us that he is: For- these are relevant facts, within the 
meaning of s. 9 and s. 11 of the Evidence Act. Just as an accused person is 
furnishing evidence and by doing so, is being a witness; when he makes a 
statement that he did something, or saw soniething, so also he is giving evidence 
and so is being a ‘‘witness’’, when he produces a letter the contents of which 
are relevant under s. 10, or is producing the plan of a house where a burglary 
has been committed, or is giving his specimen handwriting or impressions of his 
finger, palm or foot. It has to bé noticed however that art. 20(3) does not say 
that an accused person shall not be compelled to be a witness. It says that 
such a person shall not be compelled to be a witness against himself. The ques- 
tion that arises therefore is: Is an accused person furnishing evidence against 
himself, when he gives his specimen handwriting, or impressions of his fingers, 
palm or foot? The answer to this must, in our opinion, be in the negative. 

The matter becomes clear, when we contrast the giving of such handwriting 
or impressions, with say, the production of a letter admissible in evidence 
under s. 10, or the production of the plan of a burgled house. In either of 
these two latter cases, the evidence given tends by itself to incriminate the 
accused person. But the evidence of specimen handwriting or the impressions 
of the accused person’s fingers, palm or foot, will incriminate him, only if on 
comparison of these with certain other handwritings or certain other impres- 
sions, identity between the two sets is established. By themselves, these im- 
pressions or the handwritings do not incriminate the accused person, or even 
tend. to do so. That is why it must be held that by giving these impressions or 
specimen handwriting, the accused’ person does not furnish evidence against 
himself. So, when an accused person is compelled to give a specimen hand- 
writing or impressions of his finger, palm or foot, it may be said that he has 
been compelled to be a witness; it cannot, however, be said that he has been 
compelled to be a witness against himself.. - 

This view, it may be pointed out, does not in any way militate against the 
policy underlying the rule against ‘‘testimonial compulsion” we have already 
discussed above. There is little risk, if at all, in the investigator or the pro- 
secutor being induced to lethargy or inaction because he can get such hand- 
writing or impressions from an accused person. For, by themselves they are 
of little or of no assistance to bring home the guilt of an accused. Nor is there 
any chance of the accused to mislead the investigatoreinto wrong channels by 
furnishing false evidence. For, it is beyond his power to alter the ridges or 

other characteristics of his hand palm or finger or to alter the characteristics 
of his handwriting. Z 

We agree, therefore, with the conélusion reached by the. majority of the Bench 
that there is no infringement of art. 20(3) of the Constitution by compelling 
an accused person to give his specimen handwriting or signature; or impressions 
of his fingers, palm or foot to the investigating officer or under orders of a 
Court for the purpose of comparison under the-provisions of s. 73 of the Indian 
Evidenee Act; though we have not been able to agree with the view of our 
learned brethren that ‘‘to be a witness” in art. 20(3) should be equated with 
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the imparting of personal knowledge or that an accused does not become & 
witness when he produces some document not in his own handwritting even 
though it may tend to prove facts in issue or relevant faets against him. > 


In Criminal Appeals Nos. 110 and 111 of 1958 a further question as regards 
the validity of s. 27 of the Evidence Act was raised. It was said that the 
receipt of information from an accused person in the custody of a police officer 
which can be proved under s. 27 is an infringement of art. 20(3). Section 27 
provides that when any fact is deposed to as discovered in consequence of infor- 
mation received from a person accused of any offence, in the custody of a police 
officer, so much of the information, whether it amounts to a confession or not, 
as relates distinctly to the fact thereby discovered, may be proved. It cannot 
be disputed that by giving such information the accused furnishes evidence and 
therefore is a ‘‘witness’’ during the investigation. Unless however he is ‘‘com- 
pelled’’ to give the information, he cannot be said to be ‘‘compelled’’ to be a wit- 
ness; and so art. 20(3) is not infringed. Compulsion is not however inherent 
in the receipt of information from an accused person in the custody of a police 
officer. There may be cases where an accused in custody is compelled to give 
the information later on sought to be proved under s. 27. There will be other 
cases where the accused gives the information without any compulsion. Where 
the accused is compelled to give information it will be an infringement of art. 
20(3); but there is no such infringement where he gives the infqrmation 
without any compulsion. Therefore, compulsion not being inherent or implicit 
in the fact of the information having been received from a person in custody, 
the contention that s. 27 necessarily infringes art. 20(3) cannot be accepted. 


A question was raised in the course of the discussion as to when a person 
can be said to have been ‘‘compelled’’ within the meaning of art. 20(3). One 
view is that there must be an element of constraint or coercion in the physical 
sense before it can be said that an accused person has been ‘‘compelled’’. The 
other view is that in addition to cases where there has been such constraint or 
coercion an accused should be held to have been ‘‘compelled’’ to be a witness 
whenever there has been inducement or promise which persuaded the accused 
to be a witness, even though there has been no such coercion or constraint. In 
Criminal Appeals Nos. 110 and 111 the information proved under s. 27 of the 
Evidence Act was that Pokhar Singh had buried certain fire-arms in village 
Badesra under Toori and these were recovered when he pointed these out to the 
investigating police officer. This information was proved under s. 27. But it 
does not appear to have been suggested that the accused was made to give this 
information by inducement or threat or promise. On the facts, therefore, there 
is no question of the information having been received by compulsion. The 
question whether any inducement or promise which leads an accused person to 
give information amounts to compulsion or not does not, therefore, fall to be 
decided. 

It may be pointed out that in the other appeals, viz., Criminal Appeal No. 146 
of 1958 and Criminal Appeal No. 174 of 1959, also, this question does not: 
arise for consideration in view of our conclusion that in any case the accused 
does not become a ‘‘witness’’ against himself by giving his specimen signatures: 
or impressions of his fingers or palms. 

It appears to us to be “equally unnecessary to decide another question which 
was mooted in the course of the hearing, viz., whether the prohibition of art. 
20(3) operates only after a person has been accused of an offence or even 
before that stage. Admittedly, in all these cases the person on whose behalf 
the protection under art, 20(3) is claimed gave the specimen signatures or im- 
pressions of fingers or palms after he had been actually accused of an offence. 

We think it right, therefore, not to express any opinion on any of these 
questions. ° 
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Present: Mr. Justice K. N. Wanchoo, Mr, Justice K.C. Das Gupta, Mr. Justice J. C. Shak 
and Mr. Justice Raghubar. Dayal. 


e MST. SUBHADRA v. NARSAJI CHENAJI MARWADI.” 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
6, 5, 11—Bombay Land Revenue Code (Bom. V of 1879), Sec. 65—Plot of land on date 
of lease assessed for agricultural purposes—Permission subsequently granted to lessee 
for user of land to non-agricultural purposes—Application by lessee for fixation of 
standard rent of plot under s. 11 of Bom. Act LVII of 1947—Maintainability of such 
application. s 

The material date for ascertaining whether a plot of land’ which is leased is “pre- 
mises” for purpoŝes of s. 6 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, isthe date of letting and not the date on, which the application for 
“fixation of standard rent is made by the tenant or the landlord. 


- Tue facts appear in the judgment. 


_S. T. Desai, with S. N. Andley and Rameshwar Nath, for the appellant. 
I. N. Shroff, for the respondent. 


Sman J. Plot No. 68 Town Planning Scheme No. 1 Jamalpur, Ahmedabad, 
part of survey No. 405 Mouje Rajpur-Hirpur admeasuring approximately 38 
gunthas, vas owned by Bai Jekor and her two sisters. By a lease.dated Octo- 
ber 15, 1934, this plot of land was granted in lease by the owners in perpetuity 
to Gajjar Ramanlal Gordhandas and his brother at an annual rental of Rs. 558. 
The lessees—Gajjars—sublet by a lease dated February 7, 1946, the plot, also 
in perpetuity to Narsaji Chenaji Marwadi—hereinafter referred to as the res- 
pondent—at an annual rental of Rs. 1,425. The respondent by deed dated 
April 25, 1947, sublet the plot to Subhadra—hereinafter referred to as the ap- 
pellant—at an annual rental of Rs. 2,225. In all these three deeds, it was 
recited that the lessees may construct buildings on the land and for obtaining 
sanction in that behalf, the lessors shall make applications to the Collector or 
any other authority for that purpose. The plot on the dates of the three leases 
was assessed for agricultural purposes, Under the Bombay Land Revenue Code 
V of 1879, land assessed for agricultural purposes may be used for non-agricul- 
tural purpose if permission in that behalf is granted by the Collector. The 
appellant applied for permission for conversion of user of the land to non- 
agricultural purposes, and the Collector of Ahmedabad by order dated Novem- 
ber 11, 1949, sanctioned conversion of the user. Thereafter, the appellant by 
application dated October 27, 1950, applied to the Court of Small Causes, 
Ahmedabad, for fixation of standard rent of the plot under s. 11 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act LVII of 1947—hereinafter 
referred to as the Act. The respondent contended that the land when granted 
in lease being agricultural, the provisions of Bombay Act did not apply thereto 
and the application was not maintainable. The Court of Small Causes upheld 
the contention of the respondent and dismissed the application. This order 
was confirmed in appeal to the District Court at Ahmedabad and in a revision 
application to the High Court of Judicature at Bombay. The appellant has, 
with special leave, appealed to this Court against the order of the High Court. 

It is common ground that till November 11, 1949, the plot was assessed for 
agricultural purposes under the Bombay Land Revenue Code. In the year 
1947, the plot was undoubtedly lying fallow, but on that account, the user of 
the land cannot be deemed to be altered. User of the land could only be altered 
by the order of the Collector granted under s. 65 of the Bombay Land Revenue 
Code. Section 11 of the Bombay Act LVII of 1947 enables a competent Court 
upon application made to it for that purpose to fix standard rent of any pre- 
mises. But gs 11 is in Part II of the Act and by s. 6, el. (Z), it is provided 
that in areas specified in Schedule I, Part II applies to premises let for resi- 


*Decided, August 9, 1961. Civil Appeal No. 356 of 1958. 
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dence, education, business, trade or storage. There is no dispute that Part IL 
applied to the area in which the plot is situate; but before the appellant could 
maintain an application for fixation of standard rent under s. 11, she hag to 
establish that the plot of land leased was ‘‘premises’’ within the meaning of 
s. 5(8) of the Act and that it was let for residence, education, business, trade or 
storage. For the purposes of this appeal, it is unnecessary to consider whether 
the plot was let for residence, education, business, trade or storage. The ex- 
pression ‘‘premises’’ is defined by s. 5(8) and the material part of the defini- 
tion is: 

“In “this Act, unless there is anything repugnant to the subject or snte. 

(8) ‘premises’ means— x 

(a) any land not being used for agricultural purposes,, 

(b) any building or part of a building let separately (other than a farm building) 
including— 

(1) the garden, grounds, garages and out-houses if any, appurtenant to such building 
or part of a building, 

(ü) , any furniture supplied by the landlord for use in such building or part of a 
building, 

(ii) any fittings affixed to such building or part of a building for the more beneficial 
enjoyment thereof.. 

Reading s. 5, sub-cl. (8) with s. 6(/), it is manifest that Part II of the Act 
ean apply in areas specified in Sch. II to lands (not being used for agricultural 
purposes) let for residence, education, business, trade or storage. The material 
date for ascertaining whether the plot is “premises”? for purposes of s. 6 is the 
date of letting and not the date on which the application for fixation of standard 
rent is made by the tenant or the landlord. We agree with the High Court 
that the plot in dispute could not be regarded as ‘‘premises’’ inviting the appli- 
cation of Part II of the Act. The application filed by the appellant under 
s. 11 for fixation of standard rent was, therefore, not maintainable. 


The appeal fails and is dismissed with costs. 


Appeal dismissed. 


Present: Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta and 
Mr. Justice J. C. Shah. 


MRS. DOSSIBAI N. B. JEEJEEBHOY v. KHEMCHAND GORUMAL.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 6, 
5(8), 15(1)—Lease of open land for constructing buildings for purposes of residence, 
education, business, trade or storage whether letting for these purposes within s. 6(1). 
The words “let for residence, education, business, trade or storage” in s. 6(1) of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, include a letting 
of open land for the achievement of these purposes with construction of buildings as 
‘also without construction of buildings thereon. 
Vinayak Gopal v. Laxman Kashinath,’ approved. 
Quaere: Whether if there is no contract to the contrary, s. 15 of the Act will stand 
in the way of a lessee of the land letting out buildings constructed by him on such 
land. A 


J. C. Bhatt, R. P. Bhatt, R. A. Gagrat and G. Gopalakrishnan, for the ap- 
pellant. (In all the appeals). 


N. C. Chatterjee, with Madhowdas C. Bhagat and Radhey Lal, for the res- 
pondents (In C.A. No. 503 of 1958). 


Madhowdas Č. Bhagat and Radhey Lal Agarwal, for the respondents (In 
C. As. Nos. 504 to 506 of 1958). 


* Decided, September 29, 1961. Civil Appeals 1 [1956] A. I. R. Bom. 827, s.o. 58 Bom, 
Nos. 503 to 506 of 1958. L. R. 592. 
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Das Gupta J. When a lessee takes lease of open land for the purpose of 
congtructing on it builfings intended ‘to be used for residence or for business 
is this “letting for residence’’, or ‘‘letting for business’? That is the short 
question which arises for decision in these four appeals. 


The appellant brought these four suits in the City Civil Court, Bombay, 
for recovery of arrears of rent in respect of the premises mentioned in the plaint 
of these several suits. It is clear under the law that the City Civil Court, 
Bombay, would have no jurisdiction to try these suits if the provistons of 
Part II of the Bombay Rents, Hotel and Lodging House Rates Control Act; 
1947 (Bombay Act*No. LVII of 1947), which later in this judgment we shall 
refer to as the ‘‘Rent*Act’’, applied to the premises in suits. For this reason 
the plaintiff stated in the plaint itself that this Rent Act did not apply to the 
demised premises. The defendant in each case pleaded on the contrary that 
the Rent Act applied and so the City Civil Court had no jurisdiction to try 
the suits. The first issue framed in each of these suits therefore was, whether 
the Court had jurisdiction to entertain the suit. The learned Judge held that 
Part II of the Rent Act applied to the premises in each of these suits and con- 
sequently only the special Courts specified in s. 28 of the Rent Act had juris- 
diction to entertain the suits and the City Civil Court had no jurisdiction. 
Accordingly, he ordered the plaint in each of the’four suits to be returned to 
the plaintiff for presentation to the proper Court. The plaintiff appealed to 
the High Court of Bombay but all the four appeals were summarily dismissed. 
The Letters Patent appeals preferred by the plaintiff from the decision of the 
Single Judge were also dismissed summarily. These appeals have been pre- 
ferred against that decision of the Bombay High Court in Letters Patent 
Appeals on special leave obtained from this Court. 


Under s. 5, sub-s. (8), of the Rent Act unless there is anything repugnant in 
the context, ‘‘premises”? means, among other things, ‘‘any land not being used 
for agricultural purposes.’’ It is undisputed in these cases that the land in 
respect of which the suits were brought was not being used for agricultural 
purposes and so comes within the definition of ‘‘premises’’ in s. 5. 


The provisions of Part II of the Act do not however apply to all premises 
which fall within this definition. Section 6 with which this Part IT opens 
provides in its first sub-section that this part shall apply to premises let for 
residence, education, business, trade or storage in areas specified in Schedule I. 
It is subject to a proviso that the State Government may direct that in any of 
the said areas, this Part shall cease to apply to premises let for any of the said 
purposes, with a further proviso that the State Government may again direct 
that in any of the said areas this Part shall, re-apply to premises let for such 
of the aforesaid purposes. As there has been no notification under these pro- 
visos affecting the premises in suit, we are not concerned with them; nor are 
we concerned with sub-s. (ZA) under which the State Government may direct 
that this Part shall apply to premises.let for any other purposes. The four 
premises in respect of which the four suits were brought are all within the city 
of Bombay and thus in the. area specified in Schedule I of the Act. In eae 
of these cases we have, therefore, to examine the purpese of the lease and to 
decide whether it was let for residence or for education, business, trade or 
storage. The lease mentions that the lessee will construct buildings suitable for 
residential, -business, industrial or office purposes. The plaintiff’s case is that 
as open land is not intended to be used as it is for residence or business but for 
construction of buildings for residence or business the land is not being let 
for residence or business. The defendant in each case contends that the letting 
was for residence or business as that was the ultimate purpose of taking the 
lease. “Mr. Bhatt addressed his arguments to the question whether the letting - 
could be said to be for residence and did not separately address us on the 
question of letting for business, as obviously if the land could not be said to be 
let for residence it could not also be said to be let for business. K 

LR.—I7 
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The extreme proposition which Mr. Bhatt raised first of all on behalf of 
the appellant is that open land can never be let for residence and so when se 6 
speaks of premises being let for residence, land as defined in sub-s. (8) (a) of s. 5 
is outside the word ‘‘premises’’. There is, in our opinion, no substance in this 
contention. 

It is quite clear that open land as it is can be used for residence and so there 
is no reason to think that open land was not intended to be included in ‘‘pre- 
mises’’ when s. 6 speaks of premises being let for residence. 


The more substantial question for consideration is whether wher open land 
is being leased not to be used for residence in its condition of*open land but to. 
be used for the purpose of residence after constructing buildings thereon, the 
letting of the open land can reasonably be called to be letting for residence. 
Mr. Bhatt contends that as, what is to be considered is whether the letting of 
the open land is for residence the land cannot be said to be for residence if not 
the open land, but, something constructed on the open land is to be used for 
residence. Im such a case, says Mr. Bhatt, the land is let for construction of a 
building and not for residence. We are unable to accept this argument. Land 
can be used for many purposes. It may be used for agriculture; for residence 
of human beings; for keeping cattle or other animals; for holding meetings; for 
carrying on business or trade; for storage of goods; for supply of water by 
excavating tanks, and many other purposes. Many of these purposes can be 
achieved on the open land without the construction of any buildings. But 
many of them can be better achieved if some kind of structure is erected or 
the open land. It seems reasonable to us to think that when the Bombay “Legis- 
lature took particular care to include open land not being used for agricul- 
tural purposes within the word “premises” and then went on in the very next 
section to speak of premises being let for several specified purposes, it was 
thinking of the purposes to which the land will be used irrespective of whether 
the purpose was intended to be achieved with or without construction ôf a 
structure. The intention in mentioning only some purposes, viz., residence, 
education, business, trade or storage in s. 6 was to exclude land let for pur- 
poses like, keeping of cattle (except in the way of business or trade), and nu- 
merous other purposes to which the land may be put from the benefit of Part 
IT of the Act. 

It seems to us that when people speak ordinarily of land being let for busi- 
ness, they are only thinking that the ultimate purpose behind the letting is that’ 
business will be carried on and they are not thinking whether the business 
will be carried on on the land in its present state or by the construction of 
temporary sheds or by putting up permanent buildings. Similarly, when a 
man says that he will take lease of asplot of land for storage of his goods, what 
he has in mind is that by taking lease of the land he will achieve the object of 
storing goods, irrespective of whether for such storage he will ‘have to put up 
a structure or not. In the same way, we think, that when land has been. let for 
the purpose of constructing buildings for residence, people will say that it is 
being let for residence, just as they will say that the land has been let for 
residence. if the lessee intends to use it as caravan site so that! the people may 
live on the open land in caravans. 

In our opinion, the words ‘‘let for residence, education, business, trade or 
storage’’ are wide enough to include a letting for the achievement of these pur- 
poses with construction of buildings as also withóut construction of buildings. 


But, says Mr. Bhatt, look at sub-s. (4) of s. 15 of the Rent Act which is in 
this very Part IT and that will show that the Legislature could not have in- 
tended land which is let for the construction of buildings for residence to be 
within the phrase ‘‘premises let for residence’’. Section 15 of the Act after 
its amendment by Bombay Act XLIX of 1959 reads thus :— 

“Notwithstanding anything contained in any law, but subject'to any contract to. the 
contrary, it shall not be lawful after the coming into operation of this Act for any tenant 
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to sub-let the whole or any part of the premises let to him or to assign or transfer in 
any other manner his interests therein:” 

It may be mentioned that as the section originally stood the words ‘‘but sub- 
ject to any contract to the contrary’’ were not there. When the amending 
Act of 1959 introduced these words the amendment further provided that 
these words shall be deemed always to have been there. Even after the amend- 
ment, it remains unlawful, where there is no contract to the contrary, for any 
tenant of premises to sublet the whole or any part thereof. Mr. Bhatt’s argument 
is that in every case where there is no such contract to the contrary the” diffi- 
culty that will result if land let for construction of residential buildings be 
held to be premises let for residence within the meaning of s. 6 is that after 
the building is constructed the lessee will not be able to sublet the building or 
any portion of it; so that in many cases where the real purpose of taking the 
land is-for the construction of building for letting out the same, that purpose 
will be defeated. This argument ås regards the difficulty in the matter of 
letting out the building constructed on the land on which lease has been taken 
was more plausible when the saving phrase ‘‘but subject to any contract to the 
contrary’? did not form part of the section. Now, however, the cases in which 
such difficulty will arise, if at all, would be few and far between; for, it is 
reasonable to expect that when taking lease’ of land for the construction of 
building intended to be let out to others for residence, the lessee of the land 
would take care to include in the contract of lease a term permitting him to. 
let out the building. Assuming that there may be cases where the contract 
of lease does not contain any, such term and assuming further that it will not 
be lawful for the lessee of the land to let out the building constructed by him, 
the probability of such difficulty in some cases, can be no reason to cut down 
var ordinary and reasonable connotation of the words ‘‘let for residence’’ in 
s. 6. 


It is unnecessary for us to decide whether if there is no contract to the con- 
trary, s. 15 will really stand in the way of a lessee of the land letting out 
buildings constructed by him on such land. We may say, however, that there is 
in our opinion much force in the argument which found favour with the 
Bombay High Court in ‘Vinayak Gopal v. Laxman Kashinath', where the very 
question which is now before us arose for decision, that the bar of s. 15 will 
operate only in the way of letting out the land of which lease has been taken, 
but will not stand in the way of letting the building constructed on the land. 


In that case the Bombay High Court held that where land is leased for the 
purpose of construction of buildings for residence the land is ‘‘let for resi- 
dence” within the meaning of s. 6 of the Rent Act. Mr. Bhatt devoted a 
considerable part of his argument to persuade us that some of the reasons 
given in that judgment do not stand scrutiny. We think it unnecessary how- 
ever to examine whether all the reasons given in the judgment are correct. 
For, as already indicated, the words ‘‘let for residénce’’ on a proper construe- 
tion would cover the case of open land being let for construction of residential 
buildings and so the conclusion ‘reached by the Bombay High Court in Vinayak 
Gopa}’s case is, in our opinion, correct. 

It is unnecessary for us also to consider for the purpose of the present ap- 
peals as to what may happen’ to the sub-lessee if and when on the terms of a 
particular lease the building ultimately: vests in the owner of the land nor as 
to what-may happen if and when on. the ‘terms of a particular lease the lessee , 
who has constructed the building gets the right to remove the building. These 
considerations should not, in our opinion, affect the construction of the words 
‘let for residence’’. i 


Turning now ¿ġo the facts of the present case we find that im each of these eases 
the lease was taken with a view to construct buildings thereon for residential, 
business, industrial or office purposes, The premises let are, therefore, ‘‘pre- 

1 [1956] Bom. 827, s.o. 58 Bom. L. R. 592. cies 
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mises’’ to which under s. 6 (7) of the Rent Act the ne of Part II of the 
Act apply. 


The trial Court and the High Court were, therefore, right in holding “that 


the City Civil Court, Bombay, had no jurisdiction to try the suits. 
The appeals are accordingly dismissed with costs. There will be one set of 
hearing fee for the four appeals. 
Appeal dismissed. 


Present: Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta 
and Mr. Justice J. C. Shah. ` 


THE STATE OF BOMBAY v. NARANDAS MANGILAL AGARWAL.* 


Bombay Prohibition Act ( Bom. XXV of 1949), Secs. 24A, 6A—Applicability of s. 24A— 
Burden of proof—Consultation with Board of Experts whether condition precedent 
to institution of proceedings for breach of Act. 


In order that the provision contained in s. 24A of the Bombay Prohibition Act, 1949, 
is. attracted, the contents of the article, even as a medicinal preparation has by the 
first proviso to the section to correspond with “the description and limitations” con- 
tained in s. 59A, i.e. no more alcohol shall be used in the manufacture of such article 
than the quantity necessary for extraction or solution of the: element8 contained 
therein and for the preservation of the article, and in case of manufacture of an 
article in which the alcohol is generated by a précess of fermentation the amount 
of such alcohol does not exceed 12 per cent. If alcohol in excess of the quantity 
prescribed by s. 59A is found in the article, the provisions of s. 24A will not apply 
irrespective of the question whether it is fit or unfit to be used as intoxicating liquor. 
Again, the preparation, even if it is medicinal, toilet, antiseptic or flavouring, must 
be unfit for use as intoxicating liquor, i.e. it must be such that it must not be capable 

, of being used for intoxication without danger to health. If the preparation may be 
consumed for intoxication it would still not attract the application of s. 24A, pro- 
i vided the intoxication would not be accompanied by other harmful effects. -A medi- 
cinal preparation which may, because of the high percentage of alcohol contained 
, therein, even if taken in its ordinary or normal dose intoxicate a normal person, 
: would be regarded as intoxicating liquor. A medicinal preparation containing a 
~ small percentage of alcohol may still be capable of intoxicating if taken in large 
quantities, but if consumption of the preparation in large quantities is likely to in- 
volve danger to the health of the consumer, it cannot be regarded as fit to be used 
as intoxicating liquor. 
It is for the prosecution to prove that the substance seized, if a toilet, medicinal, 
antiseptic or flavouring preparation, is not unfit for use as intoxicating liquor. 
Consultation with the Board of ‘Experts constituted under s. 6A(1) of the Bombay 
Prohibition Act, 1949, is not a condition precedent to the launching of prosecution 
` in respect of any medicinal, toilet, antiseptic or flavouring preparation containing 
alcohol. 
K. D. Merchant v. State of Bombay; disapproved. 


C. K. Daphtary, Solicitor-General of India, with B. R. L. Iyengar and 
T. M. Sen, for the appellant. 
Nur-ud-din Ahmed pig Naunit Lal, for respondent No. 1, 


SHAH J. This is an appeal by the State of Bombay against the order passed 
by the High Court of Judicature, Bombay, acquitting the respondents of 
offences punishable under ss. 65(a) i ) and 66(b) (Z) of the Bombay Prohibi- 
tion Act, XXV of 1949— hereinafter referred to as the Act. 
The respondents are residents of Sehore a town in what was at the material 
time the territory of the State of Bhopal. Respondent No. 1 is the brother of 


*Decided, October 6, 1961. Criminal Appeal 1 (1968) 60 Bom. L. R. 1183. 
No. 65 of 1959. i 
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the owner of a concern which carries on business of manufacturing drugs, in the 
name and style of Rajkumar Laboratories, Sehore. Prabhat Trading Com- 
pany—a firm carrying on business at Ahmedabad in the State of Bombay— 
placed an order on January 26, 1955, with the Rajkumar Laboratories for 
4,800 bottles of ‘Mrugmadasav’ —an Ayurvedic preparation. The Rajku- 
mar Laboratories prepared the drug-and as it contained rectified spirit, paid Rs. 
3,600 as excise duty to the Bhopal State. A permit authorising export of the 
preparation out of the limits of Bhopal State was also obtained on July 28, 
1955. A motor truck belonging to respondent No. 2 was engaged for trans- 
porting the preparation from Sehore to Ahmedabad. On July 29, 1955% Sub- 
Inspector Shintre stopped the motor truck at Dohad—a town in the State of 
Bombay. ‘The motér truck on examination was found carrying 7073 bottles 


‘of various sizes labelled ‘‘Mrugmadasav, Rajkumar Laboratories, Sehore.’’? On 


the label was also printed the legend that the preparation contained 85.5 per cent. 
alcohol. Respondents Nos. 1 and 2 who were accompanying the motor truck 
in a jeep, in which also bottles of Mrugmadasav were found, were arrested. 
HEN e ‘of the contents of the bottles were drawn and collected in the pre- 
sence of Panchas and were sent to the, Assistant Chemist, Drugs and Excise 
Laboratory, Baroda, for analysis and Teport- Samples were also sent to the 
Principal of R.A. Poddar Ayurvedic College at Bombay. 

The respondents and eight others were then prosecuted in the Court of the 
Judicial Magistrate, Ist Class, Dohad, State of Bombay, for offences punishable 
under ss. 65(@) and 66(1)(b) of the Bombay Prohibition Act XXV of 1949. 
The Magistrate convicted respondent No. 1 of offences under ss. 65(a) and 
66(1) (b), respondent No. 2 of offences. under s. 65(a) read with s. 81 of the 
Bombay Prohibition Act, and four other accused with whom we are: not con- 
cerned in this appeal, of certain offences. The Court of Session at Panch 
Mahals at Godhra, in appeal, confirmed the order and sentence, but in exercise 
of its revisional jurisdiction, the High Court of Bombay set aside the convic- 
tion ayd sentence passed upon the respondents and acquitted them. The High 
Court held (a) that the State failed to prove that the contents of the bottles 
were liquor meant for consumption as intoxicant and (b) that the State Go- 
vernment could not validly come to the conclusion that the bottles contained 


„intoxicating liquor without obtaining the opinion of the Board of Experts 


constituted under s. 6A of the Bombay Prohibition Act. Against the order of 
acquittal the State of Bombay has preferred this appeal with special leave. 
It was the case for the, State that the bottles seized by the police, though 
labelled ‘“Mrugmadasav’’, which is an Ayurvedic preparation indicated for use 
in delirious fever and cholera, did not contain genuine Mrugmadasav but con- 
tained intoxicating liquor, import, transportation and possession whereof 
without a permit or licence under the Bombay Prohibition Act were prohibited. 


-H. P. Parikh, Assistant Chemist, Drugs & Excise Laboratory, Baroda, stated 


that on analysis, the samples were found to contain 75.55 per cent. to 79.97 per 
cent. V/V ethyl alcohol and that in his opinion contents of the bottles were not 
an ‘‘Asav’’ preparation. In his opinion the liquid analysed was fit for use as 
intoxicating liquor and that it -was-not a standard preparation, though he could 
not say whether it was a medicinal preparation, he having, no means of examining 
the other active ingredients.. M. Y. Lele, Principal of R. A. Podar Ayurvedic 
College, stated that the principal constituent of Mrugmadasav is musk (Mrug- 
mad), which has a characteristic and penetrating odour, and that he could 
not get any odour ‘of musk out of the sample sent to him and that, in his opi- 
nion, the contents of the bottles were not Mrugmadasav at all. He also stated 
that in about 64 seers of Mrugmadasav prepared according to the Ayurvedic 
formula there would be 20 tolas of musk and that the current market rate of 
musk was Rs. 60 to Rs. 80 per tola. One Ansare, Excise Inspector of Sehore, 
was also examined -on behalf of the prosecution. He stated that the aleoholic 
proof strength of the liquid in the bottles was 150 and the percentage of 
alcohol therein was 85.5 per cent. V/V and that rest was water. The witness 
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deposed that thé Mrugmadasav which was meant for export to Ahmedabad 
was manufactured under his supervision and that it was a “‘proprietary ayur- 
vedic preparation of added aleohol’’, and that it was ‘‘not a genuine preparation 
of selfgenerated alcohol”. To a question asked in cross-examination, thé wit- 
ness stated that in his presence 50 tolas of rectified spirit were added to 4 tolas 
of musk and 2 tolas each of black pepper, jæifal, pipal and cinnamon. This 
part of the statement of the witness was disbelieved by the trial Magistrate 
and by the Sessions Judge. 


The Magistrate held on a review of the evidence that the respondents had 
imposted into the State of Bombay a preparation which contained a large per- 
centage of alcohol which was not self-generated; that the preparation did not 
contain musk and that it did not conform to the standard formula of Mrug- 
madasav and that the preparation seized by the police *was meant for internal 
consumption and as consumption thereof was likely to cause intoxication it 
was not exempt from the operation of ss. 12 and 18 of the Act. The Sessions 
Judge agreed with the Magistrate. But the High Court disagreed with that 
view on the ground that the testimony of Lele, who relied solely upon his 

‘sense of smell’ could not justify the conclusion that the liquid seized was 
alcohol meant for consumption as intoxicating liquor and that Parikh, who 
found on examination that the preparation seized contained 75 per cent. aleohol 
was unable to state what the other ingredients were. 


Section 2(24) of the Bombay Prohibition Act defines ‘‘liquor’’ as including 
(a) spirit of wine, denatured spirit, beer, toddy and all liquids consisting of 
‘or containing alcohol; and (b) any other intoxicating substance which the 
State Government may, by notification in the Official Gazette, declare to be 
liquor for the purpose of the Bombay Prohibition Act. Section 2(22) defines 
*‘intoxicant” as meaning any liquor, intoxicating drug, opium or any other 

substance, which the State Government may, by notification in the Official 
Gazette, declare to be an intoxicant. Sections 12 to 24, in Chapter III of the 
Act, contain diverse prohibitions. By s. 12 it is provided that ‘‘No* person 
shall—(a) manufacture liquor; (b) construct or work any distillery or bre- 
wery; (e) import, export, transport or possess liquor; or sell or buy liquor.”’ 
Section 18 provides that no person shali—(a) bottle any liquor for sale; (b) 
consume or use liquor; or (c) use, keep or have in his possession any materials, 
still, utensils, implements or apparatus whatsoever for the manufacture of any 
liquor. These prohibitions have to be read subject to s. 11 which, in so far 
as it is material, provides that notwithstanding the prohibitions contained in 
the Chapter it shall be lawful to import, export, transport, manufacture, sell, 
buy, possess, use or consume any intoxicant in the manner and to the extent 
provided by the provisions of the Act or any rules, regulations or orders made 
or in accordance with the terms and conditions of a licence, permit, pass or 
authorization granted thereunder. The prohibitions contained in ss. 12 and 
13 are also subject to restrictions contamed in s. 24A which was added by 
Bombay Act XXVI of 1952. In the Act, as originally enacted, the prohibitions 
contained in the various sections were, subject to s. 11, absolute. The validity 
of the Bombay Prohibition Act was challenged in the Bombay High Court, 
and that High Court declared certain provisions of the Act ultra vires (Fram 
Nusserwanjt Balsara v. State of Bombay.) Against the decision of the High 
Court an appeal was*preferred to this Court. Fazl Ali J., who delivered the 
judgment of the Court, summarised his conclusions, in so far as they are mate- 
rial to this appeal, as follows :— 

“In the result I declare the following provisions of the Act only to be invalid:— 

(1) Clause (c), of section 12, so far as it affects the possession of liquid medicinal 
and toilet preparations containing alcohol. 

(2) Clause (d) of section 12, so far as it affects the selling or buying = such medicinal 
and toilet preparations containing alcohol. 


1 [1951] Bom. 17 s.c. 52 Bom. L.R. 799, F.B. 
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(3) Clause (b) of section 13, so far as it affects the consumption or use of such medi- 
cinal and toilet preparations containing alcohol.” 

The Bombay Legislature thereafter enacted Act XXVI of 1952 which by s. 7 
added s. 24A, which,*as subsequently amended, reads as follows :— 

“Nothing in this Chapter shall be deemed to apply to— 

(1) any toilet Breperaaen containing ,alcohol which is unfit for use as intoxicating 
liquor; 

: (2) any medicinal preparation containing alcohol which is unfit for use as intoxicating 
liquor; `. 
i (3) any antiseptic preparation or solution containing alcohol which is un§t for use 
as intoxicating liquor; 

(4) any flavouring extract, essence or syrup containing alcohol which is unfit for 
use as intoxicating liquor: 

Provided that such article remit A with the description and limitations mentioned 
in section 59A: 

Provided further that the purchase, possession or use of any liquor or alcohol for 
the manufacture of any such article shall not be made or had ee under a licence 
-granted under section 31A.” 

By this addition, the prohibitions imposed by ss. 12 and 13 were not to apply to 
. toilet, medicinal, antiseptic and flavouring extract, essence or syrup prepara- 

tions containing alcohol specified therein. 


The fespondents contend that Mrugmadasav imported by them and found 
in their possession by the Sub-Inspector of Police was a genuine Ayurvedic 
medicinal preparation; that, in any event, the State must prove that it was 
not -aemedicinal preparation ; and. that the burden lies on the State to prove 
their case that the importation and possession by the respondents of the con- 
tents of the bottles was, in violation of the prohibitions imposed by ss. 12 and 

. 13 of the Act inviting as a.consequence the penal provisions of ss. 65 and 66 of 
the Act. In a criminal prosecution, normally the burden lies upon the prose- 
cution to prove all the ingredients which constitute the offence charged against 
the accused, and we are unable to agree with the submission of the Solicitor- 
General that a different rule is indicated in the trial of offences under the Act. 
It was for the State to prove that the substance seized, if a medicinal prepara- 
tion, was not unfit for use as intoxicating liquor. The State has even under the 
Prohibition Act to establish that the. respondents had infringed the prohibitions 
contained in. ss. 12 and 13. Undoubtedly, by virtue of s. 24A the prohibitions 
do not apply to certain categories of toilet, medicinal, antiseptic and flavouring 
preparations, even if they contain alcohol; but on that account the burden 
Tying ‘upon the State to establish in any given case in which it is alleged that 
the accused has infringed the prohibitions contained in ss. 12 and 13 that the 
infringement was not in respect of an article or preparation which was covered 
by s. 24A is not shifted on to the shouldérs of the accused. Section 24A is, 
in substance, not an exception ; it takes out certain preparations from the pro- 
hibitions contained in ss. 12 and 13.. But the operation of s. 24A does not 
extend to all medicinal, toilet, antiseptic or flavouring preparations containing 
alcohol: even if the preparation is a toilet, medicinal, antiseptic or flavouring 
preparation, if it is fit for use as intoxicating liquor the prohibitions contained 
‘in ss. 12 and 13 will apply. In order that the provision contained in s. 24A 
is attracted, the contents of the article, even as a mediminal preparation has by 
the first proviso to correspond with tthe description and limitations”? con- 
tained in s. 59A, i.e. no more-alcohol shall be used in the manufacture of such 
article than the quantity necessary for extraction or solution of the elements 
contained therein and for the preservation of the article, and in case of manu- 
facture of an article in which the alcohol is generated by a process of fermen- 
tation the amount of such alcohol does not exceed 12 per cent. If alcohol in 
excess of the quantity prescribed by s. 59A is found in the article, the provi- 
sions of s. 24A will not apply irrespective of the question whether it is fit or 
unfit to be used as intoxicating liquor. Again, the preparation, even if it is 


264 THE BOMBAY LAW REPORTER. [voL. LXIV. 


medicinal, toilet, antiseptic or flavouring, must be unfit for use as intoxicating 
liquor, i.e. it must be such that it must not be capable of being used for intoxi- 
cation without danger to health. If the preparation may be consumed for in- 
toxication it would still not attract the application of s. 24A, providedethe 
intoxication would not be accompanied by other harmful effects. A medicinal 
preparation which may, because of the high percentage of alcohol contained 
therein, even if taken in its ordinary. or normal dose intoxicate a normal per- 
son, would be regarded as intoxicating liquor. A medicinal preparation con- 
taining a small percentage of aleohol may still be capable of intoxicating if 
taken in large quantities, but if consumption of the preparation in large 
quantifies is likely to involve danger to the health of the consumer, it cannot 
be regarded as fit to be used as intoxicating liquor. 


In the case before us, the preparation which is styled "Mrugmadasav was 
sought to be passed off as a medicinal preparation. If genuine, it could have 
been used in the treatment of certain fevers and cholera. The preparation, 
however, contained 75.5 per cent. alcohol which is much in excess of the normal 
percentage of alcohol found in that preparation. according to the standard Ayur- 
vedic formula. The other constituents of Mrugmadasav as given in Bharat- 
Bhishag Ratnakar Part IV are honey, water and comparatively small quantities 
- of musk, black pepper, cloves, nut meg and cinnamon and these are not such 
as to create any harmful effects or danger to health. From the evidence of 
Lele, it is clear, notwithstanding the assertion to the contrary of Ansage (which 
is disbelieved by the trial Magistrate and the Sessions Court) that the prepara- 
tion seized could not contain any substantial quantity of musk. Having regard 
to the market price of musk, which ranged between Rs. 60 to Rs. 80 per tola at 
the material time, it would be impossible for any manufacturer intendirfy.to do 
business as a seller of drugs to price a bottle of Mrugmadasav at Rs. 1-12-0 per 
Tb. when according to the standard formula it would contain about 4 per cent. 
of musk and according to Ansare the preparation contained 8 per cent. of musk 
by weight. Hven according to the standard formula, the value of musk alone in 
one lb. of Mrugmadasav would be from Rs. 6 to Rs. 8. The preparation Seized 
by the police, therefore, could not contain genuine musk in any substantial or 
even appreciable quantity. 


The High Court did not rely upon the bare assertion of Lele because it was 
founded only upon the ‘‘sense of smell’’; but the evidence of Lele is corrobo- 
rated by the cireumstance that musk could not be a constituent of the prepara- 
tion, which was seized, in the large quantity which it was claimed it 
contained. The other constituents of the preparation, according to Ansare, 
are comparatively speaking harmless drugs and having regard to the large 
percentage of alcohol, even if it be regarded as a medicinal preparation, though 
not a standard preparation, which was medicinal, prima facie, it was capable 
of intoxicating taken in a normal dose in which any ‘‘ Asav’’ may be consumed. 
In any event, it was capable of being used in abnormal doses for purposes of 
intoxication without any serious danger to health or concomitant deleterious 
effect. In that view of the case it must be held that the preparation seized by 
the police was not saved by virtue of s. 24A from the prohibitions contained in 
ss. 12 and 13 of the Act. 


It is not the case of the accused and the burden of proving that case would 
lie upon the accused, that the importation or possession of the article seized 
-~ was permitted under s. 11 of the Act. 


“The High Court, following an earlier judgment of the Bombay High Court 
in D. K. Merchant v. State of Bombay,? decided against the State also on the 
ground that the prosecution for the offences under ss. 65 and 66 could not be 
maintained unless the State Government was satisfied after consulting the Board 
of Experts under s. 6A that the article was intoxicating liquor. In our view > 
s. 6A is “not susceptible of the interpretation placed upon it, by the High Court. 


2 (1958) 60 Bom, L. R. 1183. 
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Section 6A provides as follows :— 
“6A. (1) For the purpose of determining whether— 
(a) any medicinal or toilet preparation containing alcohol, or 
° (b) any antiseptic preparation or solution containing alcohol, or 

(c) any flavouring extract, essence or syrup containing alcohol, is or is not an article 
unfit for use as intoxicating ‘liquor, the State Government shall constitute a Board of 
Experts. 

(2) The Board of Experts constituted under sub-section (1) shall consist of such 
members, not less than three in number, with such qualifications as may be prescribed. 
The members so appointed shall hold office during the pleasure of the State Govprnment. 

(3) Two members shall form a quorum for the disposal of the business of the Board. 

(4 Any vacancy*of the member of the Board shall be filled in as early as practicable: 

Provided that during any such vacancy the continuing members may act, as if no 
vaeancy had occurred. 

(5) The procedure regarding the work of the Board shall be such as may be prescribed. 

-(6) It shall be the duty of the Board, to advise the State Government on the question 
whether any article mentioned in sub-section (1) containing alcohol is unfit for use as 
intoxicating liquor and on such other matters incidental to the said question as may be 
referred to it by the State Government. On obtaining such advice the State Government 
shall determine whether any such article is fit or unfit for use as intoxicating liquor or 
not and such article shall be presumed accordingly to be fit or unfit for use as intoxicat- 
ing liquoy until the contrary is prov: 

By the first sub-section a duty is cast upon the State Government to constitute 
a Board of Experts for the purpose of determining whether the medicinal, 
toilet gr antiseptic preparations or flavouring materials containing alcohol are 
unfit for use as intoxicating liquors. Sub-sections (2) to (5) deal with matters 
purely procedural. By sub-s. (6) duty is imposed upon the Board to advise 
the State Government on the question whether any substance mentioned in 
sub-s. (J) containing alcohol is unfit for use as intoxicating liquor and on 
such other matters incidental to the said question as may be referred to it by 
the State Government. If the opinion of the Board is obtained, duty is imposed 
on the Government to determine whether the article is fit or unfit to be 
used as intoxicating liquor and on the determination so made by the Govern- 
ment a rebuttable presumption arises that the article is fit or unfit for use as 
intoxicating liquor. Substantially, the section creates three distinct obliga- 
tions:(1) upon the State to constitute a Board for the purposes specified in 
sub-s. (Z); (2) upon the Board, when consulted, to advise the State Govern- 
‘ment whether a substance mentioned in sub-s. (7) is unfit for use as intoxicat- 
ing liquor; and (3) an obligation on the State, when the advice of the Board 
is received, to determine whether the article is fit or unfit to be used as into- 
xicating liquor. There is, however, no obligation expressly imposed upon the 
State in any given case to consult the Board of Experts, nor can such a pro- 
vision be implied, and there is nothing in ss. 65 and 66 which make the 
‘consultation with the Board a condition precedent to the institution of 
proceedings for breach of the provisions of the Act. Section 6A was in- 
corporated in the Bombay Prohibition Act by Act XX VI of 1952 which also in- 
corporated s. 24A. In view of the judgment of this Court in Balsara’s case it 
was found that the Bombay Prohibition Act, in so far as it sought to impose 
restrictions and to provide penalties for infringementeof those restrictions in 
respect of genuine medicinal, toilet, antiseptic préparations and flavouring 
extracts, was ultra vires. The Legislature enacted s. 24A and restricted the 
prohibitions contained in ss. 12 and 13 qua these preparations. It also pro- 
vided for setting up machinery for determining whether the preparations 
‘Specified were unfit for use as intoxicating liquor: but the Legislature did not 
impose any obligation upon the State to resort. to the machinery provided by 
s. 6A. By declining to avail itself of the machinery provided by sub-s. (6) of 
s. 6A, in caSes which are not sent to the Board, the State may undertake an 
onerous burden, i.e. it will not be entitled to rely on the presumption. arising 
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under the last sentence of that sub-section and will have affirmatively to esta- 
blish the ingredients of the offence. Consultation with the Board and the 
determination contemplated by s. 6A would make the task of the State in a 
prosecution in respect of infringement of ‘prohibitions regarding the Mquor 
contained in ss. 12 and 13 somewhat, less onerous. The State may in a prose- 
eution for infringement of the prohibitions contained in ss. 12 and 13 rely 
upon the presumption, after resorting to the machinery under s. 6A(6), but 
is not obliged to rely upon the presumption. Imposition of a duty to constitute 
a Board for the purposes specified in sub-s. (7), does not involve a duty to 
consult the Board and imposition of a duty upon the Board to advise the State 
Government does not involve a duty to consult the Board in every case where 
a prosecution is sought to be launched in respect of any medicinal, toilet, anti- 
septic or flavouring preparation containing alcohol. . 

The plea that because the Government of Bhopal had levied a duty on the 
preparation and had granted a permit, no offence was committed by importing 
and possessing the offending preparations in the State of Bombay has, in our 
judgment, no substance. Exhibit C, which is a permit issued by the Government 
‘of Bhopal to export spirit, medicinal, toilet preparations and perfumes con- 
taining spirit on payment of duty in Bhopal State does not protect the importer 
of the preparation in another State against prosecution for an offence according 
to the law of that other State committed by the importation of such articles. 
The export permit has not and cannot have extra-territorial effect ;*eit merely 
enables a person seeking to export a preparation to do so. The statement in 
exh. L, a letter by the Prabhat Trading Co. to Rajkumar Laboratories, Sehore— 
that the former ‘‘hold a licence for possession and sale’’—without production 
of such licence, cannot be set up in defence. If it was the case of the respon- 
dents (and the burden of proving lay upon the respondents) that the importa- 
tion and possession of the article was lawful in view of a licence issued under 
s. 11, it was for them to produce the licence granted under that section. None 
‘such having been produced, the defence is not available to the respoydents. 

Nor does the order of the Commissioner of Excise Department, Bhopal, dated 
October 14, 1955 (exh. M) advising against the exportation to the State of 
Bombay by the manufacturers in the State of Bhopal of proprietary spirituous 
. ‘preparations including ‘‘Mrugmadasav’’ or other Ayurvedic preparations which 
-contain a large percentage of alcohol without getting the preparations classi- 
fied for duty purposes assist their case. It appears that in July, 1954, the 
Excise and Prohibition Director of Bombay had addressed a letter to the Chief 
Commissioner of Bhopal informing that Officer that ‘‘28 restricted Asavas and 
Arishtas’’ mentioned in the list; appended thereto were liable in the State of 
Bombay to duty at the rate of Rs. 3 per Imperial Gallon of six reputed quart 
‘bottles and further requesting that Officer to issue instructions to manufacturers 
in the State of Bhopal that thesespreparations should not be exported to the 
State of Bombay except on payment of the duty at the above prescribed rate 
to the credit of the State of Bombay and under cover of an export pass granted 
‘by the competent Excise authority of the district of export. The list of res- 
‘tricted Asavas and Arishtas does not include ‘‘Mrugmadasav’’ and it expressly 
refers to ‘‘Ayurvedie preparations prepared according to Ayurvedic process 
containing self-generated alcohol’. There is nothing in the letter dated July 
23, 1954, which may lead support to the contention of the respondents that they 
had on payment of excise duty been authorised to import ‘‘Mrugmadasav’’ 
and the prohibitions contained in ss, 12 and 13 in respect of preparations con- 
‘taining alcohol were suspended, for the preparation is not one listed in the 
Schedule nor does it contain self-generated alcohol. 

We are of the view, therefore, that the prohibitions contained in ss. 12 and 
13 operated in respect of the preparation seized by the police and that the 
payment of excise duty to the Bhopal State under the law in force in that 
‘State, for exporting the preparation from that State did not protect the res- 
-pondents from liability to prosecution for infringement of provisions of the 
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Bombay Prohibition Act XXV of 1949 within the State of Bombay. We fur- 
ther hold that the High Court was in error in holding that consultation with 
the Board under s. 6A (6) of the Act was a condition precedent to the launching 
of prosecution against the respondents.. aoe . 

We set aside the order passed by.the High Court and restore the order passed 
by the Judicial Magistrate, 1st Class, Dohad, and confirmed by the Court of 
Session at Panch Mahals sentencing respondent No. 1 to rigorous imprisonment 
for six months, and to pay a fine of Rs. 500 and in default of payment of fine 
to suffer rigorous imprisonment for three months, and respondent No. 2 to 
rigorous imprisonment for one month and to pay a fine of Rs. 3Q) and in 
default of payment of fine to undergo rigorous imprisonment of one month 
and fifteen days«n addition. . The order of confiscation of the property is also 


restored. . s Order set aside. 


Present: Mr. Justice K. N. Wanchoo, ‘Mr. Justice K. C. Das Gupta 
and Mr. Justice J. C. Shah. 


ABDUL KADIR SHAMSUDDIN BUBERE v. MADHAV 
i ` PRABHAKAR OAK.* 
Arbitration Act (X of 1940), Sec. 20—Application to file arbitration agreement in Court 
—Whether Court can refuse to make reference to arbitration where serious allega- 
tions of fraud made against a party. 


Where serious allegations of fraud are made against a party and the party who 
is charged with fraud desires that the matter should be tried in open Court, that 
would be a sufficient cause for the Court not to order an arbitration agreement to 
be filed and not to make the reference under s. 20 of the Arbitration Act, 1940. But 
it is not every allegation imputing some kind of dishonesty, particularly in matters 
of accounts, which would be enough to dispose a Court to take the matter out of 
the forum which the parties themselves have chosen. Merely because some allega- 
tions have been made that accounts are not correct or that certain items are exag- 
gerated and so on that is not enough- to induce the Court to refuse to make a 
reference to arbitration. It is only when serious allegations of fraud are made 
which it is desirable should be tried in open Court that a Court would be justified 
in refusing to order the arbitration agreement to be filed and in refusing to make 
a reference. Every allegation tending to suggest or imply moral dishonesty or moral 
miscdnduct in the matter of keeping accounts would not amount to such serious 
allegation of fraud as would impel a Court to refuse to order the arbitration agree- 
ment to be filed and refuse to make a reference. 

Russell v. Russell,’ Charles Osenton & Co. v. Johnston,” Manindra Chandra v. Low 
& Co, Ltd.’ Narsingh Prasad Boobna v. Dhanraj Mills,’ Union of India v. Firm Vishya- 
dha Ghee Vyopar Mandal,’ Sudhangsu. Bhattacharjee v. Ruplekha Pictures’ and 
Minifie v. The Railway Passengers Assurance Company,’ referred to. 


’ 8. B. Sukhthankar, with 8S. N. Andley, Rameshwar Nath and P. L. Vohra, 
for the appellant. ; ‘ 
A. V. Viswanatha Sastri, with Ganpat Rai, for the respondents. 


Wancuoo J. This is an appeal on a certificate granted by the Bombay High 
Court. An application was filed under s. 20 of the Arbitration Act, No. X of 
1940, (hereinafter referred to as the Act) by the two respondents against the 
appellant praying that the arbitration agreement dated February 27, 1953, may 
be filed in Court, arbitration be made accordingly, and thereafter a decree in 
terms of the award made by the arbitrator be passed. 

“Decided, September 20, 1961. Civil Appeal 4 (1942) I. L. R. 21 Patna 544. 

No. 305 of 1958. & [1953] 1 All. 423. 
1 (1880) d4 Ch. D. 471. £ eer) A. I. R. Cal. 281. 


2 [1942] A. C. 130. 1881) 44 L.T. 652. 
3 [1924] A.I. R. Cal. 796. ‘ 
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The circumstances in which the application was made were these. There 
is a forest in village Done, which belonged to three persons, namely, Madhav 
Prabhakar Oak, respondent No. 1 (hereinafter referred to as Oak), Babaji 
Chandrarao Rane, uncle of respondent No. 2 (hereinafter teferred to as Babafi), 
Gajanan Babaji Rane (hereinafter called Gajanan). Oak had six annas share 
in the forest, Babaji eight annas share and Gajanan two annas share. It may 
be mentioned that Gajanan’s share was purchased by the appellant in November 
1944. On October 22, 1948, a partnership agreement was arrived at between 
Babaji, Oak and the appellant for cutting the forest. The value of the forest 
for the three owners was fixed at Rs. 60,000 which was to be divided amongst 
them according to their shares. The work of cutting was to be done by the 
appellant who appears to be an experienced forest contractor. e Any income over 
and above the expenditure incurred in the cutting and the value of the forest 
was to be divided equally amongst the three partners; if there was any loss 
that was also to be borne equally by them. It appears, however, that nothing 
was done in pursuance of this agreement, apparently because a suit had been 
filed by two persons with whom there was an earlier agreement of 1939 about 
the cutting of this very forest. It appears also that in March 1951 Gajanan and 
the appellant executed another document in which the price of Gajanan’s share 
to be paid by the appellant was raised. In May 1951 Babaji died. Conse- 
quently in May 1952 another agreement was executed between the appellant 
and the heirs of Babaji, namely, Anant Yeshwant Rane, respondent No. 2 (here- 
inafter referred to as Anant), Ambikabai, widow of Babaji, Gajanan and his 
mother Devubai and Oak. This agreement referred to the earlier -agreement 
of 1948 and was obviously necessitated on account of the death of Babaji. It 
confirmed that agreement and stated that it was drawn up because of the*neces- 
sity of Anant, Ambikabai and Devubai being made parties to the settlement 
in the agreement of 1948. The consideration of Rs. 60,000 was divided between the 
owners, and Rs. 51,000 was to go to Oak, Anant and Ambikabai and the rest 
represented the price for which the appellant had purchased the share of Gaja- 
nan and his mother Devubai. Nothing seems to have been done in pursuance 
of this agreement either. In October 1952, another agreement was entered 
into between the appellant, the two respondents and one Khan Bahadur Divakar 
by which the cutting of the forest was assigned to Divakar for a sum of 
Rs. 1,00,000. This amount was to be divided between the appellant and the 
respondents; Anant was to get. Rs. 44,800, Oak Rs. 35,700 and the appellant 
Rs. 19,500. Divakar was unable to carry out his part of this agreement. Even- 
tually on February 27, 1953, an agreement was entered into between the ap- 
pellant and the two respondents as Divakar had not carried out his agreement. 
It was agreed between the parties that the dispute with Divakar be got decided 
and the forest be cut im accordance with the agreements of October 22, 1948 
and May 5, 1952. The operative part of this agreement also contained a term 
for arbitration in cl. 6(4), which is in these terms :— 

“Should there be a dispute between the parties in connection with this agreement 
or in connection with the agreements dated 22-10-1948 and 5-5-1952 or regarding Khan 
Bahadur Divakar’s money or the jungle cutting or export or in any other way, the same 
should be got decided in accordance with the current law by appointing arbitrators and 
through them.” 

It appears that thereafter the forest was cut by the appellant; but disputes 
appear to have arisen between the parties to the last agreement of 1953; conse- 
quently, respondents Nos. 1 and 2 filed the application under s. 20 of the Act 
in August 1954. 

The case put forward by the respondents in the application was that the 
appellant, though he carried on the work of cutting forest, did not carry out, 
the terms of the agreement of 1953 and showed the statements of accounts inter- 
mittently to the respondents. It was alleged that the accounts were not made 
up to date, and in spite of the respondents’ demand that the accounts should 
be made up to date, the appellant did not do so. The respondents also demand. 


od. 
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ed that the goods remaining to be sold should be disposed of with the consent 
ofall; but this was alse not agreed to by the appellant. The statement of accounts 
shown to the respondent was not complete and correct. The whole stock of 
goods was not to be found in the statement of accounts and the debit items 
seemed to have been exaggerated and were not} correct; and consequently it was 
not possible to carry on the business of partnership with the appellant and it 
was necessary to dissolve the partnership and take accounts of the partnership. 
It was also said that the appointment of a receiver had become necessary in 
order to protect the interest. of the respondents and that an injunctiow should 
be granted restraining the appellant from removing the stock in balance so as 
to avoid misappropriation thereof pending the appointment of a receiver. The 
respondents prayed that the agreement of February 1953 for referring the dis- 
pute in connection with the agreements dated October 22, 1948, and February 
27, 1953, between them and the appellant-should be filed in Court and necessary 
directions made by the Court. , 

The application was opposed by the appellant. The agreement of February 
27, 1953, was admitted by the appellant; but it was contended that no reference 
should be made to the arbitrator and a number of grounds were urged in that 
connection. It is not necessary for purposes of this appeal to refer to all the 
grounds in reply to the application of the respondents. We shall only refer 
to those*grounds which have been urged before us and they are as below :— 


(1) Ambikabai, widow of Babaji, admittedly had a share in the forest and 
as she was not a party to the application there could be no reference to arbitra- 
tion a$ the whole dispute as to the forest would not be before the arbitrators. 

(2) The respondents only desired in their application that the disputes 
arising out of the agreements of October 22, 1948, and February 27, 1953, be 
referred to arbitration but did not include the agreement of May 5, 1952, and 
therefore no reference should be made as it would be a piecemeal reference 
resulting in splitting up the cause of action. 

A The dispute sought to be referred was not covered by the arbitration 
clause. 


(4) The respondents had made allegations of fraud against the appellant 
in their application and that was also a ground for not referring the dispute to 
arbitration. ` 

It may -be mentioned that the respondents later applied for the appointment 
of a receiver, and that application was allowed. Eventually, however, the trial 
Court dismissed the application under s. 20 on two main grounds, namely, (i) 
that all the parties who were'necessary in the matter, of accounting were not 
parties to the application under s. 20, and (ii) that there were allegations of 
fraud against the appellant and, therefore, ‘this was not a fit case to be referred 
to arbitration. 

This was followed by an appeal to the High Court by the present respon- 
dents. The High Court held that even though Ambikabai had a share in the 
forest and was not a party to the application under s. 20 her interest was suff- 
ciently represented by Anant and, therefore, it could not be said that all the 
parties interested in accounting would not be before the arbitrator. On the 
question of fraud, the High Court took the view that thé allegations made in this 
case were not allegations of fraud at all and in any case were not such allegations 
of fraud as would make it incumbent.on the Court to exercise its discretion in 
favour of the appellant and refuse to réfer the dispute to arbitration. An argu- 
ment was also raised before the High Court that the appellant was challenging 
the very existence of partnership between the parties and this question could not 
be referred to arbitration. The Court, however, repelled this contention and held 
that the existence of the arbitration agreement was never challenged by the 
appellant. It, therefore, allowed the appeal and ordered that the arbitration 
agreement be filed in Court and consequent proceedings be taken thereafter. As 
the judgment was of reversal, the amount involved was more than Rs. 20,000 
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and the order was a final order, the High Court granted a certificate; and that is 
how the matter has come up before us. e ° 

Learned counsel for the appellant has urged four points before us, which we 
have already indicated earlier. We propose to deal with these points one by 
one. 

Re. (1). 

It is urged that Ambikabai admittedly has a share in this forest and as she 
is no party to the application under s. 20 no reference should be made, as the 
entire dispute arising out of the agreements of October 22, 1948, and May 5, 
1952, would not be before the arbitrator. This argument found favour with the 
trial Court, but the High Court repelled it holding that Ambikabai’s interest 
was sufficiently represented in arbitration proceedings by Anant. If that is so, 
there could be no objection on this ground to the filmg of the arbitration 
agreement; but even if that is not so, we are of opinion that that is no ground 
in the cireumstances of this case for not referring the dispute to arbitration in 
accordance with the arbitration clause in the agreement of February 27, 1953. 
Babaji had a brother Yeshwant and Anant is his son. It is not disputed that 
Babaji was holding eight annas share in the forest on behalf of the joint family 
consisting of himself and his nephew Anant, and his personal share in it was 
half, i.e., four annas. On his death his personal share would go to his widow 
Ambikabai while Anant would have the remaining half. Anant appears to be 
the eldest male member of the family now alive. Therefore, in a sense ‘the 
High Court was right in holding that Anant would represent the entire inte- 
rest of the joint family which consisted of eight annas share in this férest. 
But even if this was not so because at one stage at any rate Ambikabai was 
also a party to the agreement of May 5, 1952, we can see no reason why the 
dispute as between the appellant and the respondents should not be referred 
to arbitration. The share of Ambikabai, as we have already stated above, is 
not in dispute. Ambikabai was not a party to the agreement of February 27, 
1958, though she was a party to the agreement dated May 5, 1952.. The ap- 
pellant was also a party to the earlier agreement of May 1952 and knew that - 
Ambikabai had a share in this forest. Even so, he entered into the agreement of 
February 27, 1953, with the two respondents and agreed to the disputes be- 
tween him and the respondents being referred to arbitration. We fail to see how 
he can now say that the disputes between him and the respondents should not be 
referred to arbitration because Ambikabai was not a party to the agreement 
of February 1953. The reason why Ambikabai did not join in the applica- 
tion under s. 20 was that she was not a party to the agreement of February 
1953 and could not therefore apply under s. 20; but that is no reason why 
the dispute between the appellant and the two respondents should not be re- 
ferred to arbitration, particularly when there is no dispute as to the share of 
Ambikabai in this forest. All that would happen would be that the arbitrator 
would decide the dispute between the appellant and the respondents and give 
an award leaving out the share of Ambikabai, the extent of which is not in 
dispute. The matter might have been different if the share of Ambikabai was 
in dispute; but as the share of Ambikabai, and its extent are not in dispute, the 
arbitrator can go into accounts and give an award with respect to the parties 
before him, leaving out thé four annas share of Ambikabai. We see no reason 
why where parties entered into an. arbitration agreement of this nature knowing 
full well that there was another person who was interested but leaving her out, 
the Court should not send the parties to the forum chosen by them, even if the 
other person who might be interested and whose share is not in dispute cannot ` 
be made party before the arbitrator. We are, therefore, of opinion that even 
if Anant may not be able to represent the interest of Ambikabai in the arbitra- 
tion proceedings that will follow in this case, that is no reason for fot giving 
effect to the arbitration clause in the agreement of February 27, 1953, as be- 
tween the parties to that agreement. The contention, therefore, of the appellant 
on this point must fail. < 77 7 i 
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Re. (2). 

It.is true that in the application under s. 20 the respondents have asked 
for the agreement of February 27, 1953, to be filed in Court and the dispute in 
connection’ with that agreement and the agreement of October 22, 1948, to be 
referred to arbitration and have not specifically asked for reference of the 
agreement of May 5, 1952, even though it was included in the agreement of 
February 1953. But as already indicated, the agreement of May 1952 is merely 
in confirmation of the agreement of 1948, and when the arbitrator goes into the 
dispute between the parties he will necessarily have to refer to the agreement of 
May 1952, so far as it is relevant. The agreement of May 1952 had to be en- 
tered into because of the death of Babaji. It is merely supplementary to the 
main agreement which ‘is of October 22, 1948. In the circumstances when the 
dispute is referred to the arbitrator under the agreement of February 1953, 
with respect to the agreement of October 1948, the arbitrator will be entitled to. 
look into the confirmatory agreement of 1952, for the main agreement was that 
of October 1948. We agree with the view of the trial Court in this connection: 
that the pleadings in mofussil Courts cannot be considered too strictly; even the 
trial Court was prepared in case the matter should be referred to arbitrator to 
ask the arbitrator to consider also the agreement of May 1952. The agreement 
of May 1952 would have to be considered by any arbitrator who is going into the 
dispute arfsing out of the agreement of October 1948. In the circumstances 
we are of opinion that it cannot be said that the reference desired in this case is 
piecemeal and splits up the cause of action. The contention of the appellant 
on this gcore must also fail. 

Re. (8). f l 

The contention under this head is that the dispute sought to be referred was 
not covered by the arbitration clause. We'have already set out the arbitration 
clause and as we read ‘it we find it is of very wide import. It provides for 
reference to arbitration of all disputes arising out of agreements of October 
22, 1948, May 5, 1952, and February 27, 1953. It also provides for reference of 
all disputes arising out of the jungle cutting or export or in any other way. 
Ta view of this wide language of the arbitration clause it cannot be possibly said 
that the dispute which has been raised in the present case is outside the terms . 
of the arbitration clause. Reliance in this connection was however placed on 
the opening words of cl. 6 of the agreement of February 1953, which say that 
the agreement was arrived at ‘‘without prejudice to the contents of the letter - 
sent by the first party’ (namely, the appellant) to the second and third parties 
(namely, the respondents) on the date 7th ‘of February, 1953, and without the 
first party (namely, the appellant): withdrawing the said letter”. This letter 
contained certain contentions of the appellant based on the agreements between 
the parties. These words do not, in our opinion, in any way cut down the wide- 
amplitude of the arbitration clause; at the best they can only mean that the 
appellant was free to raise the contentions which he had raised in this letter for 
the decision of the arbitrator. Nor do these words confine the agreement of 
February, 1953, only to the dispute arising’ out of the agreement with Divakar as 
contended for’on behalf -of the appellant. We are, therefore, of opinion that 
the dispute raised in this case is covered by the arbitration clause, and the 
contention of the appellant in this behalf must also fail. * 

Re. (4).° . 

We now turn to the question of fraud. 'The contention on behalf of the 
appellant in this connection is that serious allegations of fraud have been made 
against him and; therefore, this is not'a case which should be referred to arbitra-’ 
tion. Sub-section (4) of s. 20 lays down that where no sufficient cause is shown, 
the Court’ shall order the agreement to be filed and make an order of reference 
to the arbitrator. It is, therefore, open to a.Court under this sub-section, where 
sufficient cause is shown not to order the agreement to be filed and. not to make 
a reference to the arbitrator. The words of this sub-section leave-a wide disere- 
tion in the Court to consider whether an order for filing the agreement should 
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be made and a reference made accordingly. It is neither necessary nor desir- 
able to lay down in‘general terms what would be sufficient cause which would 
entitle a Court to refuse to order the agreement to be filed and thus refuse to 
make an order of reference. The Court will have to decide on the facts of each 
ease whether sufficient cause has been made out for not ordering the agreement 
to be filed and not making the order of reference. 

Learned counsel for the appellant, however, contends that serious allegation 
of fraud has been generally held by Courts to be a sufficient ground for not 
orderin® the agreement to be filed and not making the reference. He relies in 
this connection on the leading case of Russell v. Russell". That was a case of 
partnership between two brothers containing an arbitration clause. One of the 
brothers gave notice to the other for dissolving the partnership. The other 
brother thereupon brought an action alleging various charges of fraud and 
claiming that the notice should be declared void and no announcement of the 
dissolution of partnership should be allowed. Thereupon the brother who was 
charged with fraud moved that the matter be referred to arbitration under the 


arbitration clause. That was resisted and the Court held that 
“In a case where fraud is charged, the Court will in general refuse to send tne 


i dispute to arbitration if the party charged with the fraud desires a public inquiry. But 


where the objection to arbitration is by the party charging the fraud, the court will not 
necessarily accede to it, and will never do so unless a prima facie case of fraud is 
proved”, 

This case certainly lays down that where allegations of fraud are made, the 
party against whom such allegations are made may successfully resist the re- 
ference to arbitration. 

The principle of this case was followed in Charles Osenton & Co. v. Johnston?. 

In that case a firm of estate agents and surveyors resisted the reference to an 
official referee under s. 89 of the Judicature Act of 1925. The decision of an 
official referee could not be called in question by appeal or otherwise except on 
a point of law as provided by s. 1 of the Administration of Justice Act, 1932. 
The firm, therefore, contended that as their professional reputation was involved 
the matter should not be referred to the official referee and the House .of Lords 
held that as the professional reputation of the appellants was involved, that 
question should not be left to the final decision without appeal of an official 
referee but should be tried before the normal tribunal of a High Court with a 
jury. 
The principle of these cases has also been followed in India with reference 
to cases coming under ss. 20 and 34 of the Act. (See, Manindra Chandra v. 
Low & Co. Ltd. Narsingh Prasad Boobna v. Dhanraj Mills,4 Union of India 
y. Firm Vishyadha Ghee Vyopar Mandal®, Sudhangsu Bhattacharjee v. 
Ruplekha Pictures.®) i 

There is no doubt that where serious allegations of fraud are made against 
a party and the party who is charged with fraud desires that the matter should 
be tried in open Court, that would be a sufficient cause for the Court not to 
order an arbitration agreement to be filed and not to make the reference. But 
it is not every allegation imputing some kind of dishonesty, particularly in 
matters of accounts, which would be enough to dispose a Court to take the matter 
out of the forum whith the parties themselves have chosen. This to our 
mind is clear even from the decision in Russell’s case. In that case there 
were allegations of constructive and actual fraud by one brother against the 
other and it was in those circumstances that the Court made the observations 
to which we have referred above. Even so, the learned Master of the Rolls 
also observed in the course of the judgment at p. 476 as follows:— 

“...Why should it be necessarily beyond the purview of this contract to refer to an 
arbitrator questions of account, even when those questions do involve miscorfduct amount~ 


1 (1880) 14 Ch. D. 471. 4 (1942) I. L. R. 21 Patna 544, 


2 [1942] A.C. 130. A 5 [1953] 1 All. 423. 
3 [1924] A. I. R. Cal. 796. 6 [1954] A. I. R. Cal. 281. 
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ing even to dishonesty-on the part of some partner? I do not see it. I do not say that 
_in many cases which I will come to the second branch of the case before the Court, the 
Court may not, in the exercise of its discretion, refuse to interfere; but it does not appear 
ito me to follow of necessity that this-clause was not intended to apply to all questions, 
veven including questions either imputing moral dishonesty or moral misconduct to one 
or other of the parties.” 
We are clearly of opinion that merely because some allegations have been 
made that accounts are not correct or that certain items are exaggerated and 
so on that is not enough to induce the Court to refuse to make a reference to 
arbitration. It is only in cases of allegations of fraud of a serious nature 
that the Court will refuse as decided in Russell’s case to order an arbitration 
agreement to bé filed and will not make a reference. We may, in this con- 
nection, refer to Minifie v. The Railway Passengers Assurance Company." 
There the question was whether certain proceedings should be stayed; and it 
was held that notwithstanding the fact that the issue and the evidence in sup- 
- port of it might bear upon the conduct of a certain person and of those who 
attended him and so might involve a question similar to that of fraud or no 
fraud, that was no ground for refusing stay. It is only when serious allega- 
tions of fraud are made which it is desirable should be tried in open Court 
that a Court would be justified in refusing to order the arbitration agreement 
to be filed and in refusing to make a reference. 
Lets, therefore, turn to the allegations in this case to see what their nature 
is. These allegations are that (i) the accounts were not made up to date, 
and even on demand by the respondents, the appellant did not bring them up 
to date; (ii), the statements of accounts which were shown by the appellant 
-were not complete and did not appear to be correct; and (iii) the whole stock 
of goods was not to be found therein and the debit items appeared to be exag- 
gerated and incorrect. These were the only allegations with respect to the 
¿accounts in the application and they do not, in our opinion, amount to serious 
allegations of fraud against the appellant which would necessitate that there 
‘should be a trial in open Court. Such allegations as to the correctness or other- 
-wise of entries in the acounts are often made in accounts suits; but they, in 
our opinion, are not such serious allegations of fraud as to induce a Court to 
order that the arbitration agreement should not be filed and no reference should 
_ be made. Besides these allegations as to accounts the respondents also said 

that an injunction should be granted restraining the appellant from removing 
the stock so as ‘to avoid misappropriation thereof pending the appointment of 
„a receiver. That was not an actual allegation of misappropriation; it merely 
said that the respondents were afraid that there might be misappropriation in 
_ future unless an injunction was issued and a receiver appointed. Further in 
the affidavit in support of the application for appointment of receiver after 
referring to their own conclusions from.the state of accounts, the respondents 
said that they “had not received the true and complete account of the felling 
-of the jungle, ready goods, the goods sold and the goods in balance from the 
` appellant. They also said that they suspected that on their conclusions from 
- ‘the accounts supplied to them, there might be misappropriation of the goods 
and of money. They further alleged that in the accounts shown to them, the 
sale of charcoal was shown at a rate much lower than the prevailing market 
rate and under these circumstances the respondents apprehended that if the 
work of the sale of goods remained in the hands of the appellant, the real price 
“of the goods would not be realised. There is no allegation, however, that in 
actual fact the appellant had made secret profits by selling goods at a higher 
-price and showing a lower price in the account. The respondents pointed 
-to the entries in ‘the account which’ showed the lower rate of the sale price in 
support of their apprehension that if the work of sale of goods remained in 
the hand of ‘the appellant the real price would not in future be realised. A 
perusal therefore of ‘the application under s. 20 and the affidavit filed in sup- 


7 (1881) 44 L. T. 552. 
1L.R.—18. 
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port of the application for appointment of receiver does not disclose any 
serious allegations of fraud against the appellant. What it discloses is that 
the respondents were not satisfied with the accounts sebmitted to them and 
‘were suspicious that they did not disclose the true and complete state of affairs. 
Such allegations, as we have already remarked, are often made in account 
suits and if they were to be sufficient ground for not referring an account 
suit to arbitration on the ground of fraud, hardly any arbitration agreement 
in a matter in which accounting would be necessary could be referred to ar- 
bitration. That is why we emphasise that even in the leading case of Russell, 
the learned Master of the Rolls was at pains to point out that it could not 
necessarily be said in a case of accounts that no reference to arbitration should 
be made, even though questions relating to accounts which might involve mis- 
conduct ‘amounting even to dishonesty on the part of some partner might arise 
in the arbitration proceedings and even cases where moral dishonesty or moral 
misconduct is attributed to one party or the other might be referred to arbitra- 
tion. It seems to us that every allegation tending to suggest or imply morak 
dishonesty or moral misconduct in the matter of keeping accounts would not 
amount to such serious allegation of frand as would impel a Court to refuse to 
order the arbitration agreement to be filed and refuse to make a reference. 
Looking to the allegations which have been made in this case we are of opinion 
that there are no such serious allegations of fraud in this case as would be 
sufficient for the Court to say that there is sufficient cause for not refering the 
oe to arbitration. This contention of the appellant must also therefore 
ail. 
The appeal, therefore, fails and is hereby dismissed with costs. ‘ 
Appeal dismissed. 


CRIMINAL APPELLATE. i 


Before Mr. Justice Patel and Mr. Justice Shah. 

STATE v. GULABSINGH TIKARAM SINGH.* 
Criminal Procedure Code (Act V of 1898), Secs. 155, 4(1) (£)—Prevention of Corruptiow 
Act (II of 1947), Secs. 5A, 3—Indian Penal Code (Act XLV of 1860), Sec. 161— 
General Clauses Act (X of 1897), Sec. 26—Sanction of Magistrate to investigate 
offence under s. 155 of Criminal Procedure Code and s. 5A of, Prevention of Corrup- 
tion Act whether includes sanction to investigate intended or imminent offence— 
Investigation without sanction whether affects subsequent trial and conviction of 
accused—Trial of similar offences under two enactments whether prohibited under 
s. 26 of General Clauses Act—Offence under s. 161, Indian Penal Code, whether 
cognizable. 


The word “offence” in s. 155 of the Criminal Procedure Code, 1898, and s. 5A of 
the Prevention of Corruption Act, 1947, includes “an intended offence or offence 
imminently likely to take place.” 

Shyamlal Sharma v. King-Emperor’ and Labhshanker v. State’ referred to. 

Where investigation ipto an offence is conducted by a police officer without obtain- 
ing the requisite sanction of a Magistrate, the subsequent entertainment of the 
complaint by the Magistrate and the ultimate trial and conviction of the accused 
cannot be affected unless the accused is able to show that prejudice is caused to: 
him because of the illegal investigation. 

Delhi Administration v. Ram Singh? and State v. Mainabai,' referred to, 


*Decided, December 12, 1961. Criminal Ap- 1 [1949] AIR. All. 483, F.B. 
peal No. 764 of 1961, agamst the order of 2 [1955] A.LR. Saurashtra 42. 
conviction and sentence passed by N. K. 3 Criminal Appeal No. 220 of 1960, decided 


Vani, Special aes Nanded, in Special Case on May 3, 1961 (Supreme Court). 
No. 11 of 1960. ; 4 (1961) 64 Bom. L.R. 127. 


- 
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What is prohibited under s. 26 of the’ General Clauses Act, 1897, is punishment 
for the same set of facts under two enactments but not their trial. 
e> > Surajpal Singhev. State of U. PS and In re P. S. Aravamudha,’ referred to. 
The offence under s. 161 of the Indian Penal Code, 1860, is a cognizable offence. 
` Union of India v. Mahesh Chandra; dissented from. 
Md. Yakub v. Emperor, referred to. 


Oxz Gulabsingh (accused) held the post of a Station Master at, Bhokar Rail- 
way Station on the Central Railway. As such Station Master he had also to 
perform the duties of booking goods for transport by railway either in wagon 
loads or in smaller loads. On June 17, 1959, one Deorao requisitioned one wagon 
for Nanded and en June 24, 1959, he requisitioned another wagon for Jalna. 
On July 18, 1959, he was assigned two wagons and he loaded both these wagons. 
In the wagon which was to go to Jalna he had loaded 175 bags of rice. The 
railway receipt that was given by the accused showed the name of one Kishan as 
consignor. When questioned, the accused told Deorao not to worry about that. 
Thereafter, according to Deorao, Abdul Nabi, who was in his service, told him 
that the accused was demanding Rs. 20 for the two wagons which he had as- 
signed to Deorao. The accused repeated the demand at least twice or thrice. 
On the last occasion, i.e. on July 31, or August 1, 1959, Deorao sent, Abdul Nabi 
with goods for being booked. But Abdul Nabi came and informed him that 
the accysed was demanding Rs. 20 and told him that unless he gave that amount 
the goods would not be booked. Deorao then instructed Abdul Nabi to go to 
Nanded for contacting Anti-Corruption Inspector Deshmukh. On August 1, 
1959, Abdul Nabi lodged his complaint with Inspector Deshmukh, who recorded 
it at Shout 8 p.m. Thereafter Inspector Deshmukh sent the complainant Abdul 
Nabi, with his report and the complaint, to the Judicial Magistrate, First, Class, 
Nanded, for obtaining the necessary sanction for investigation, which was duly 
accorded to him. A trap was then laid on August 2, 1959. Inspector Deshmukh, 
Abdul Nabi, panch Motilal and some police officers left Nanded for Bhokar by 
the’morning train. They got down at an earlier station, Therban. The first 
panchanama was made near the well of one Kondiba, at which the usual matters 
were attended to. Two currency notes of Rs. 10 each, which Abdul Nabi sup- 
plied, were smeared with anthracene powder. Thereafter all of them washed 
their hands and tested their hands by the ultra-violet lamp. After this, the 
complainant was sent towards the station along with two panchas, and Inspector 
Deshmukh with two constables followed them and stood near a nala. Motilal, 
one of the Panchas, stood near a window of the room where the accused was. 
working. The complainant went inside. Some constables were alleged to be- 
standing somewhere outside. The other panch Ahmad Ali went there only for 
a minute or two and then left for the place where Inspector Deshmukh was 
standing. After the amount was demanded by the accused and paid by Abdul 
Nabi, Abdul Nabi came out and gave a signal. Immediately the police officers 
and the panchas entered the office and thereafter Inspector Deshmukh ques- 
tioned the accused. His hands were examined, and the powder was found’ 
on some of his fingers. There were traces of powder on the oil cloth on the table. 
The accused denied that he had taken any amount from the complainant. On: 
being questioned, panch Motilal told Inspector Deshmukh that he had seen 
the accused place the amount in the drawer of his table. Inspector Deshmukh. 
therefore, opened the drawer and Motilal took out the fhoney which was wrapped 
in a piece of yellow paper. All these were examined and were found to have 
anthracene powder. A panchnama was duly drawn up, a copy of which was 
handed over to the accused. After the investigation was completed, the ac- 
cused was charge-sheeted before the Special Judge for offences under s. 161. 
Indian Penal Code, and s. 5(2) of the Prevention of Corruption Act. The 
accused denied to have committed the offence and said that he had been falsely- 
involved because of enmity. ’ 


5 [1961] ALR. S.C. 583. °- ` 7 [1957] ALR. M.B. 43. 
6 [1960] A.LR. Mad. 27. 8 [1932] A.LR. All. 73.. 
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At the trial, the accused made an application (exh. 4) where he raised several 
contentions in regard to the sanction given by the Magistrate for investigation 
and contended that the proceedings were bad and, therefore, the charge-sheet 
should be quashed. His application was considered on merits and the trial 

` Judge dismissed it and set down the case for hearing. A revisional application 
was filed to the High Court, which was dismissed on the ground that it was 
at an interlocutory stage and there were no special or exceptional reasons for 
interfering with the order. An application for special leave to appeal to the 
Supreme Court was rejected by the High Court and an application under 
art. 188(1)(c) of the Constitution was also rejected by the Supreme Court. 
Thereafter the Special Judge proceeded with the trial and, convicted the ac- 
cused under s. 161 of the Indian Penal Code and s. 5(2) of the Prevention of 
Corruption Act, 1947, and sentenced him to one year’s rigorous imprisonment 
for'.each of the offences. 


T. V. Sarma, with C. S. Narayanamurthi, for the appellant-accused. 
Y. T. Gambhirwala, Assistant Government Pleader, for the State. 


Pareu J. [His Lordship after stating the facts, proceeded.] Mr. Sarma, 
learned advocate for the appellant, has raised several points before us, which 
formed the subject-matter of the decision on the application (exh. 4). 
The first point that was raised is that an offence under s. 161, Indian 
Penal Code, is not a cognizable offence and, therefore, the police officer had to 
obtain sanction of a Magistrate having jurisdiction under s, 155 of the Crimi- 
nal Procedure Code. No such sanction having been asked for, the whole pro- 
ceedings are vitiated. In the first place, it is not possible to accept the contention 
that the offence under s. 161, Indian Penal Code, is not a cognizable offence. 
‘Cognizable offence’ has been defined in s. 4(/)(f) of the Criminal Procedure 
Code to mean an offence for which a police officer, within or without the presi- 
dency towns, may, in accordance with the second schedule or under any other 
law for the time being in force, arrest without warrant. In the second schedule, 
the offence under s. 161 is shown as being one where the police may arrest an 
offender without warrant. Originally an offence under s. 161 was not one for 
which a police officer was entitled to arrest the alleged offender without a warrant. 
Under the Prevention of Corruption Act, 1947, by s. 3, it was provided that 
offences punishable under ss. 161, 165 and 165A of the Indian Penal Code shall 
be deemed to be cognizable offences for the purposes of the Code of Criminal Pro- 
cedure, 1898, notwithstanding anything to the contrary contained therein.’ 
Thereafter, by Act XXVI of 1955, s. 114(6), in respect of ss. 161 to 165, necessary 
amendment was made in the Criminal Procedure Code by placing these offences 
along with other offences, showing them as cognizable. In view of this amend- 
ment, it was no longer necessary to continue s. 3 of the Prevention of Corruption 
Act in the form in which it was originally enacted in Act II of 1947, and, there- 
fore, by Act L of 1955 it was recast in the present form, by which it was enacted 
that an offence punishable under s. 165A of the Penal Code shall be deemed to 
be a cognizable offence for the purposes of the Code of Criminal Procedure. 

It is argued that whatever be the position under the Criminal Procedure 
Code, inasmuch as s. 3 of the Prevention of Corruption Act has been amended 
and the offences under ss. 161 to 165 are taken out from s. 3, it must be deemed 
that to that extent the “provision of the Criminal Procedure Code is repealed. 
This argument cannot possibly be sustained. Act L of 1955 does not repeal Act 
XXVI of 1955 in respect of offences under ss. 161 to 165. The reason for amend- 
ing s. 3 of the Prevention of Corruption Act, is, as we have stated, that due pro- 
vision having been made in the Criminal Procedure Code itself, it was no 
longer necessary for continuing the provision of s. 3 to the same effect, as it was 
redundant. It is impossible, therefore, to accept the contention that the offence 
under s. 161, Penal Code, is not a cognizable offence. ° 

It is then further contended that even though in the Criminal Procedure 
Code it is stated to be a cognizable offence, by s. 5A of the Prevention of Corrup- 
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tion Act a limitation has béen plačed on, the power of the police officers to make 
an,arrest for any. offepce under s.:161, s. 165 or s. 165A of the Indian Penal 
Code or s.,.5(2) of the Prevention of Corruption Act. Section 5A, so far as. is 
material, provides that‘no police officer below the rank of a Deputy Superinten- 
dent of Police (outside the presidency towns) shall make any: arrest without 
a warrant. This provision does not in terms touch the definition of ‘cognizable 
offence’, but only limits the power of certain police officers to make arrest. It 
is not possible, therefore, by inference to hold that it was intended that these 
offences must be taken out of the category of cognizable offences. Again, the 
second schedule to the Criminal Procedure Code in respect of offences under 
other laws, provides that in respect of offences punishable with death, imprison- 
ment for life, or imprisonment for three years and upwards, the police officer may 
arrest without warrant. In view of the fact that an offence under s. 161,'s. 165 
or s. 165A of the Indian Penal Code, or s. 5(2) of the Prevention of Corruption 
Act, is punishable with seven years imprisonment, clearly the offence is a cogniz- 
able offence. Our attention, however, is drawn to a decision of the Indore Bench 
in Union of India v. Mahesh Chandra.1- There it was held that ‘ 

“,..an offence under S. 161, I. P. C. and one under sub-s. 2 of S. 5, Prevention of 
Corruption Act is that it is cognizable so far as the officers of the rank of a Deputy 
Superintendent of Police and above are concerned. But so far as the officers below the 
rank of aeDeputy Superintendent of Police are concerned, the said offences are non- 
cognizable in so far as they cannot investigate them without permission of a Magistrate 
of the First Class.” 
This limitation on the nature of cognizable offences by reference to the 
‘ category of a police officer who cannot arrest without warrant would appear 
to us td be unjustified in view of the terms of the Criminal Procedure 
Code. It seems to us, with respect, that no reference has at all been 
made in that case to the entries in Schedule II of the Criminal Procedure 
Code dn respect of offences under other laws, nor are the words in s. 4(1) (f) 
given their natural meaning. The requirement that in a cognizable offence a 
police officer*should be able to arrest without warrant is without any limitation 
and s. 5A cannot be split up to meam that an offence can be cognizable in refer- 
ence to one officer and not in reference to another. The learned advocate also 
relied on the case of Md. Yakub v. Emperor,? which is against his contention. 
Sulaiman J. observed in that case that under s. 50, U.P Excise Act, any officer 
of the police, not below a rank prescribed by the local Government, may arrest 
without warrant, and the offence was, therefore, a cognizable one. This con- 
tention must, therefore, be rejected. f 

It is then contended that the charge is in respect of an offence of August 2, 

1959, while the sanction is obtained on August 1, 1959, on the allegation that 
demand was made on the previous day or that) day; that the accused is not 
charged with the offence of August 1, but is charged with the offence of August 
2, 1959, and the sanction to investigate is, therefore, in reality an anticipatory 
sanction and, therefore, a bad sanction. It was contended that there was no 
sanction for investigation after August 2, 1959. In respect of this contention 
the learned advocate relied on Shyamlal Sharma v. Kimg-Emperor® and Labh- 
shanker v. State. The Allahabad case was decided under s. 155 (2) of the Cri- 
minal Procedure Code, and it was held that the Magistrdte was not empowered. 
to pass an anticipatory order to investigate an offence which had not been 
committed. That, however, is far from saying that the subsequent proceedings 
as a.result of the investigation are rendered completely nugatory. The other 
case was also decided under s. 155(2) of the Criminal Procedure Code and it 
was stated (p. 44) :— 

“...If the police [officers]. investigate such offence without a valid order, they act 
without jurisdiction and the report submitted on such investigation is, in our opinion, not 


1 [1957] AIR. M.B. 43. 3 [1949] ALR. All. 483, F.B. - 
2 [1932] ALR. All. 73. 4 [1965] A.LR. Saurashtra 42. 
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a report upon which the Magistrate can take cognizance of the offence under S. 190, 
Criminal P. C. and the entire trial is vitiated as without jurisdiction.” ; 

In the first place, the position of a demand and acceptance of a bribe or illegal 
gratification is entirely different from that,of other offences under the Penal 
Code. It is no doubt true that under s. 161, Indian Penal Code, demand by 
itself is made an offence; but where that demand has been effectively carried 
out by compelling payment and acceptance of money the whole series of trans- 
actions form one offence, demand being the beginning and acceptance the end. 
It is impossible to contend that at the stage when sanction was asked for in 
this case, i.e., immediately after the demand, in fact there was no offence in 
respect of acceptance and, therefore, no sanction could be given and that sane- 
tion should have been obtained only after the payment wes made, and the in- 
vestigation commenced thereafter. We agree, therefore, with the learned Spe- 
vial Judge when he says that the sanction is not anticipatory in fact. It seems 
‘to us that this is for the first time that such a point has been taken. Hundreds 
~ of cases are decided under s. 161 of the Penal Code and s. 5(2) of the Preven- 
tion of Corruption Act, and in every case that we have come across sanction 
has always been obtained after demand is made and thereafter investigation is 
completed. No second sanction. hag ever been asked for nor required by anv 
Court, after moneys are accepted in pursuance of the demand. Even otherwise, 
we do not see any reason to construe s. 155 of the Criminal Procedure (ode and 
s. 5A of the Prevention of Corruption Actj in this restricted manner. The duty 
of the police is not only to detect offences but to prevent their commission. In 
order to effectuate the intention of the Legislature for fuller and proper investi- 
gation of offences, we think the words of the sections must be held to Include 
‘fan intended offence or offence imminently likely to take place’’. 

Even assuming that we are wrong and the sanction is anticipatory and the 
police officer had no right to investigate into the offence of August 2, we are of 
the opinion that the subsequent entertainment of the complaint by the learned 
Judge and its ultimate trial and conviction of the accused cannot ‘be affécted, 
and to that extent we are in disagreement with the learned Judges of the 
Saurashtra High Court. Mr. Sharma relied on a majority decision of the 
Supreme Court in Delhi Administration v. Ram Singh®. It was a case 
which arose under the’ Suppression of Immoral Traffic in Women and 
Girls Act, 1956. In that case, the offence was investigated not by a Special 
Police Officer, as required by the Act, but by a Sub-Inspector who was subordi- 
nate to him. After he submitted the charge-sheet, the learned Magistrate quash- 
ed the charge-sheet from which a revision application was taken to the High 
Court which failed, and an appeal to the Supreme Court also failed. The 
learned Judges considered the scheme of the Act and said: 

“,..the special police officer is competent to investigate and that he and his assistant 
police officers are the only persons competent to investigate offences under the Act and 
that police officers not specially appointed as special police officers cannot investigate 
“the offences under the Act even though they are cognizable offences.” 

In the result, they dismissed the appeal of the State. A Bench of this Court, 
of which I was a member, had occasion to deal with a case under the same Act 
(State v. Mainabai®) and there we have explained the judgment in this case. 
We have there pointed out that the question as to whether or not the Magistrate 
could have treated the charge-sheet made by the police as an ordinary complaint 
and could have proceeded with the trial was not mooted before their Lordships. 

There is nothing in this Act which makes s. 156(2) and ss.’ 529 and 
537 of the Code inapplicable. This being so, we must hold that illegal or 
improper investigation and arrest does not in any manner affect the jurisdic- 
tion of the Magistrate to take cognizance of the offence. 

It may, at best, therefore, be a question of investigation without a sanction 
or a bad sanction in the present case. Unless the appellant is able to show that 


5 Criminal Appeal No. 220 of 1960 decided 6 (1961) 64 Bom. L.R. 127, 
on May 3, 1961 (Supreme Court). 
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prejudice is caused to him Donis of illegal investigation the appellate Court 
cannot interfere with the conviction. The rules of procedure are meant to ad- 
-vahce the cause of justice, and in so far as they are intended to protect a person 
who is accused of an offence, he is entitled to take advantage of the same. Those 
on whom duties are imposed are bound also to discharge their duties in accord- 
ance with law. Even so, they must be subservient to the ends of justice. Un- 
less, therefore, we are satisfied that any prejudice is caused to the accused, the 
findings made by the learned Judge cannot be set aside only on the ground of 
defect in the investigation. We repeatedly questioned Mr. Sarma to show us 
what was the prejudice eaused to his client, but he evaded answering that 
question by giving some answer which had no bearing on the point at issue. 
This contention must clearly, therefore, fail. 


It is then contended that the sanction given by the learned Magistrate under 
s. 5A of the Prevention of Corruption Act is mechanical and has been given 
without the application of his mind, which is contrary to the priuciples under- 
lying the requirements of a sanction, and for this purpose reliance is placed on 
the decisions of the Supreme Court in Jaswant. Singh v. State of Punjab,’ State 
of M.P. v. Mubarak Ali8 and P. C. Joshi v. State of Uttar Pradesh. The 
sanction in the present case is given below the application or report ^Ê the 
police officer and the word ‘‘sanctioned’’ is used. It is also stated that tnough 
the learned Magistrate was cited as a witness he was not.examined. The evi- 
dence of Inspector Deshmukh shows that after he took down the complaint he 
prepared his own report and sent the complainant along with his complaint 
and the report to the Magistrate. The Magistrate made an endorsement below 
the complaint itself that he had gone through the statement and verified it and 
thereafter the sanction was given on the report of the police officer. It is clear, 
therefore, that in this case it is not as if only the papers had been sent and 
investigation was sanctioned. In any case, once the investigation is completed 
and the accused is tried, objection cannot now be allowed to be taken in view 
of what we have stated above. 


It was tien contended by placing reliance on s. 26 of the General Clauses 
Act that the accused cannot be prosecuted for both the offences together because 
the same set of facts constitute two different offences. A plain reading of s. 26 
of. the General Clauses Act cannot support this contention. What is prohibited 
is punishment for the same set of facts under two sections but not the trial. 
Mr. Sharma has relied upon Surajpal Singh v. State of U.P.1° But this was 
a case of subsequent complaint with which their Lordships were dealing. Re- 
liance on In re P. 8. Aravamudha;"' is not also justified, since it deals with a 
saab of punishment and, not trial. There is no substance in this contention 
as we ; 


: Appeal dismissed. 
7 [1958] A.LR. S.C. 124. i 10 [1961] A.I.R. S.C. 583. 
8 [1959] A.LR. S.C. 707. 11 [1960] A.I.R. Mad. 27. 
‘9 [1961] A.LR. S.C. 387. ' 
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APPELLATE CIVIL. 





Before Mr. Justice Patel and Mr. Justice Abhyankar. 


DATTATRAYA BALIRAM NAIK v. RAMBHABAI JAIRAM 
5 PATIL.” 

Civil Procedure Code (Act V of 1908), O. XXI, r. 57; O. XXXVIII, r. 11—Attachment of 
property before judgment—Decree in suit—Darkhast for execution of decree dis- 
missed for failure of decree-holder to furnish particulars of properties sought to be 
sold—Whether dismissal of darkhast vacates attachment before judgment. 


Order XXI, r. 57, of the Civil Procedure Code, 1908, does not come into operation. 
in the case of an attachment before judgment and, therefore, an attachment before 
judgment is not vacated merely because the application by the decree-holder for 
execution of the decree is dismissed owing to some default made by him. 

Meyyappa Chettiar v. Chidambaram Chettiar; minority view in, agreed with, 

Namdev Krishna v. Gowardhan Nanabhai? Pallonji Shapurji Mistry v. Edward 
Vaughan Jordan; Sewdut Roy v. Sree Canto Maity; Bhugwan ‘Chunder Kritiratna 
vi Chundra Mala Gupta Arunachalam Chetty v. Periasami Servat and Hari v. 
Shrinivas, referred to. 


Tax facts are stated in the judgment. ° 


R. B. Kotwal, Government Pleader, for the appellants. 
M. V. Paranjpe, for respondents Nos. 4 to 8. 

M. A. Rane, for respondents Nos. 4 to 8 and 15. | 
G. 8. Gupte, for respondent No. 13(1). 


Pate, J. This is an appeal by the plaintiffs, whose suit for possession, is 
dismissed. by the Civil Judge (Senior Division) at Jalgaon, in respect of pro- 
perty which was purchased in an execution proceeding. A few facts, out of 
which the appeal arises, need be stated. The father of plaintiffs Nos. I, 2 and 
3 by name one Baliram Narayan Naik and a coparcener of his, filed a suit 
No. 63 of 1924 in the Court of Jalgaon against one Sakharam alias Daulat 
Ramji Patil and Bhika Ganpat Chaudhari for the recovery of their dues on: 
a pro-note. Daulat, was the son of Keshav and was adopted by his uncle Ramji. 
The family, however, apparently continued as before. On March 24, 1924, 
the plaintiffs obtained an attachment before judgment and actually levied the 
attachment. A decree (exh. 227) was passed in that suit on July 9, 1924. By 
the terms of the decree the attachment before judgment was continued. Dur- 
ing the course of years several darkhasts were filed for execution of the decree. . 
The first darkhast No. 830 of 1924 was filed on September 25, 1924. The 
judgment-debtor paid a sum of Rs. 1,000 and agreed to pay instalments as a 
result of which the darkhast was disposed of on December 28, 1925. Again 
by the terms of the order in that, darkhast, the attachment was continued with 
the consent of the judgment-debtor: consent being given by Dagdu Keshav, 
his natural brother and cousin by adoption. As no instalments were paid, a 
second Darkhast No. 230/31 was filed. It appears that the judgment-creditor 
had not given particulars of the properties which were sought to be sold and 
they were, therefore, called upon to furnish the same. They failed to do so, 
and, therefore, the darkhast, was directed to be disposed of on June 15, 1931. 
That is exh, 205. The third darkhast, being darkhast No. 778/34, was filed 
on June 15, 1934, and it was sent to the Collector for execution. The property 
was ultimately sold on November 27, 1941, and it was purchased by the decree- 

*Decided, November 16, 1961. First Appeal L.R. 463. 


No. 350 of 1956, against the decision of A.M. 3 aa TL.R. 12 Bom. 4Q0. 
Shaikh, Civil Judge, Senior Division, Jalgaon, 4 (1906) I.L.R. 33 Cal. 639. 


in Special Civil Suit No. 11 of 1954. 5 (1902) LL.R. 29 Cal. 773. 
1 (1923) LL.R. 47 Mad. 483, 7.x. 6 ee IL.R. 44 Mad. 902, F.B. 
2 [1939] L.L.R. Bom. 420, s.c. 41 Bom. 7 (1931) 33 Bom. L.R. 1130. 


sj 


í -1961] DATTATRAYA V. RAMBHABAI (A.C.J.)—Patel J. 281 


holders. The sale certificate in respect of those properties is at exh. 225. The 
properties purchased bythe creditors were: 


Survey No. 117 eid 1 acre-, 18 Cs. assessed at Rs. 32-0-0 
43 Sf. ve, T swe? “AR Be o Rs. 2-8-0 
0 l0 ,, araba) — 
s 86 os 45 18 ,, assessed at Rs. 11-150 
os 110 wes 838 y 6 ,, sy Rs. 138-4-0 


After the purchase of the properties by the creditors, the judgment-debtor 
Daulat made an application for setting aside the sale under O. XXI, r. 19, but 
the application was*dismissed for default. The decree-holder then made an 
application for possesston and he was given symbolical possession on April 
30, 1948, as some of the defendants claimed to be in possession in their own 
rights. 

Survey Nos. 110, 86 and 3/2 were sold by Daulat to Yadav Ganpat Patil, 
father of defendant No. 4 and his brother defendant No. 5, who were his mater-. 
nal uncles in the natural family. These sales were effected by exhs. 114 and 
115 dated June 15, 1928, and August 15, 1923, before attachment. Defendant 
No. 6 Daji purchased parts of survey No. 117 by three separate deeds being’ 
exhs. 105, 106 and 107 dated May 22, 1933, July 16, 1931, and June 22, 1982. 
Defendant*No. 7 is the nephew of defendant No. 6 and is jointly interested in: 
those lands with him. Defendant No. 8 purchased part of survey No. 117 by 
exh. 207 dated May 31, 1933. AI these defendants had raised objections and, 
therefore, the purchaser got only symbolical possession. 

' The present suit was filed on November 26, 1953, claiming possession from the 
defendants of these various survey numbers. At the date of the suit (Sakha- 
ram) Daulat was already dead. The plaintiffs alleged that the sale in favour of 
Yadav Patil and Vyankat Mayaram Patil is a sham transaction and was never 
intended to operate as a sale; that even after the sale Daulat and his brother 
continued to remain in possession of the property. At the date of sale as 
Daulat was dead, his daughters Rambhabai, Sunderabai and Shewantibai were 
made defendants Nos. 1 to 3. He also alleged the same infirmity in the other 
sales and also contended that these sales having been effected after his attach- 
ment before judgment in suit, they were not binding on him and he was en- 
titled to claim possession of the property. Defendant No. 9 is the son of Dagdu, 
whose father Keshav, was the brother of Daulat. Defendants Nos. 10, 11 and! 
12 are alleged to be the tenants. The defendants hotly contested the suit. 
Defendants Nos. 1 to 3 contended that Daulat had alienated the properties. 
in favour of the various purchasers and they had no connection with those 
properties and did not claim any interest in them. Defendant Nos. 4 and 5: 
contended that their sale was of a date prior to the date of attachment before 
judgment; that it was a genuine sale and that from the date of the sale they 
were continuously in possession of the properties and, therefore, as against 
them the plaintiff was not entitled to sueceed. They also challenged the at- 
tachment itself as not having been effected. Defendants Nos. 6 and 7 made 
the same contentions and also contended that even in their case the attachment 
was not effective to affect their interest. It was contended that Darkhast 
No. 230 of January 31, 1931, having been disposed of,on June 15, 1931, for 
default of the decree-holder, O. XXI, r. 57, applied and the attachment, there- 
fore, ceased. That being so, on the date on which they made the purchase, no 
attachment was in existence and, therefore, their title was not affected. It 
was also contended by all the defendants that they were holding possession of 
their respective properties sold to them for more than 12 years as owners ad- 
versely to Daulat and, therefore, they were protected by their adverse possession 
as against the plaintiffs also. 

The learned Judge accepted all the contentions of the defendants except 
some technical contentions, which no longer now survive. It is this judgment 
that is sought to be challenged in this appeal. After the appeal was heard on 
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merits the plaintiffs and defendants Nos. 4 and 5, i.e. respondents Nos. 4 to 8, 
compromised. The terms of the compromise have been. filed before us. It is, 
therefore, not necessary to deal with all the contentionseraised in the appeal. 

The only questions that survive now are those in relation to defendants Nos. 6, 
7 and 8. Substantially their contention is that inasmuch as the darkhast 
No. 230 of 1931 was disposed of on June 15, 1931, because the plaintiff failed 
to do what he was asked to do by the Court, the attachment before judgment 
eame to an end: and if it came to an end, plaintiff’s title is subservient to 
their own. Reliance was placed for this purpose on the decisions reported in 
Meyyappa Chettiar v. Chidambaram Chettiar,’ Ardeshir v. Usman Gani,? Hari 
w. Srinivas®, Md. Abdulkhadir v. Padmanabha* and K. Kgngay yya v. J. Red- 
deyya®. On the other hand, Mr. Kotwal seeks to differentiate an attachment 
before judgment from an attachment in execution and contends that r. 57 has 
no application to such a ease. He has, in this connection, placed reliance on the 
minority judgment; in. Meyyappa Chettiar v. Chidambaram Chettiar, Abdul Ha- 
mid v. Musammat Asqhari Begam,® Bohra Akhey Ram v. Basant Lal,’ Ayezali 
Mir v. Mahanandabarui,® Shibnath Singh Ray v. Sheik Saberuddin Ahmed? and 
Moti Jha v. Jowala Prasad Marwari.10 The question is which of these rival con- 
tentions is the correct one. , : 

It is desirable to consider the question or? first principles apart from autho- 
rities ini the first instance. Order XXI relates to execution proceedings in which 
provision is made for attachment of property during process of exe@ution for 
realisation of the decree. Order XXXVIII makes provision for attachment of 
the property of a defendant during the pendency of a suit for the safeguarding 
‘of the interest of the plaintiff in respect of his money claim. The essential purpose 
and the ambit of both these provisions seem to be slightly different though in law 
the effect is almost the same. In the case of an attachment before judgment, the 
purpose is to safeguard the plaintiff against the disposal of property and to 
see that the plaintiff’s decree is satisfactorily discharged. It is for this reason 
that two alternatives are provided (1) that of security and (2) on failure to 
furnish security, attachment of property. So far as O. XXI is concerned, its 
essential purpose is to see that the process of the Court is not défeated once 
execution starts and no other. Separate provisions have been made in the 
Civil Procedure Code for attachment before judgment and attachment in exe- 
cution proceedings. Provisions of O. XXXVIII clearly show that it is a self- 
contained and a complete provision by itself and it is only in certain procedural 
respects that the provisions of O. XXI in relation to attachment are made 
applicable to attachment before judgment. In other respects as shown by 
rr. 7, 9 and 12 of O. XXXVIII, there is material difference. If security had 
been furnished, it could not have been urged that it came to an end on the. 
dismissal of the darkhast. 

Now, by its terms O. XXI, r. 57*applies to cases ‘‘where any property has 
‘been attached in execution of a decree”. Rule 57 occurs in O. XXI along with 
several other provisions dealing with attachment in execution proceedings. 
Rule 54 deals with attachment of immoveable property. Rule 55 provides that 
where the conditions specified’ therein are satisfied, the attachment shall be 
deemed to be withdrawn and in case of immoveable property the withdrawal 
shall be proclaimed if the judgment-debtor so desires. The circumstances under 
which attachment levied has to be withdrawn are: 

1. that the amount decreed with costs and ‘all charges and expenses re- 
sulting from the attachment are paid in Court, or 

2. that, the decree is satisfied otherwise through the Court, or 

3. that the decree is set aside or reversed. 
It is for that reason that r. 57 providés that if the Darkhast or the application 


1 (1923) LL.R. 47 Mad. 483, F.B. 6 [1953] All. 654, F.B. 

2 (1929) 31 Bom. L.R. 1101. $ 7 (1924) LL.R. 46 AN. 894a 
3 (1931) 33 Bom. L.R. 1130. ‘8 [1949] A.I.R. Cal. 320. 

“4 [1952]A.I.R. Travancore- pee 414, F.B. 9 t1928) LL.R. 56 Cal. 416. 
5 [1960] A.I.R. A.P. 634 10 (1937) LL.R. 16 Pat. 589. 


+ 


1961.] l y DATTATRAYA V. RAMBHABAI (A.0.3.)—Paiel J. 283 


for execution is dismissed for default of the decree-holder, then the attachment 
made in execution of decree ceases: Sub-rule (1) of r. 58 provides for investi- 
gatien of claims to, and objections to attachment of, any property in execution 
of a decree. The very language would suggest that in a case where property 
is attached before judgment, it has no application. If by its own force the 
rule has to be applied, the words ‘‘in execution of the decree’’ must be omitted 
for which there is no justification. The words are used to make it abundantly 
clear that the rules are dealing with execution proceedings. As pointed out, 
difficulty also would be created in interpreting r. 58. The intention of the 
Legislature must be ascertained as expressed by the language used, or eby the 
clearest implication,in the language. Even if a certain effect was intended by 
the Legislature but it is not effectually expressed, then the Court is not entitled 
to alter the language of the section in order to fit in with the supposed inten- 
tion of the Legislature. It is not possible, therefore, on the language of O. XXT 
‘to come to the conclusion that in the circumstances of such a case attachment 
ceases. Order XX XVIII, which is again a self-contained Order, clearly pro- 
vides by r. 8 for investigation of claim to property attached before judgment. 
It states that such claim shall be investigated in the manner provided for in- 
vestigation of claims to property attached in execution of a decree for the pay- 
ment of money. This rule only provides that the procedure for both the pur- 
poses must be the same. As there was a conflict at one time as to whether 
fresh att&€chment was necessary for the purpose of execution where an attach- 
ment before judgment was already taken out by the plaintiff, r. 11 provided 
that in such a case it was not necessary to apply for re-attachment of the pro- 
perty. » It is argued that this rule in effect makes attachment before judgment 
the same as an attachment in execution of a decree. But this argument, how- 
ever, cannot be accepted. On the contrary, it clearly emphasises the distinc- 
tion between the two and it is only because of the difference which existed 
between the two that it became necessary for the Legislature to provide that re- 


-attachment was not necessary. If the Legislature intended that both should 


be the same and an attachment before judgment could be deemed to be an 
attachment in execution proceedings, the Legislature could easily have pro- 
vided that an attachment before judgment would be deemed to be attach- 
ment in execution at least after a decree is made. It at, best creates an 
exception to the ordinary rule that attachment is necessary for effecting a sale 
in execution for if an attachment is operative as it; is intended to be until 
the decree is satisfied, then there would not be any necessity for protecting the 
property by re-attachment. 


There are no overwhelming reasons either of equity or justice why we should 
adopt a forced construction either of r. 57, O. XXI or r. 11, O. XXXVIII in 
order to hold that an attachment before judgment must be vacated merely because 
in execution proceedings the decree-holder made some default. As pointed 
out by the learned Chief Justice in Meyyppa Chettiar v. Chidambaram Chettiar 
it may be due to several factors and it may be that a decree-holder may not 
be the person to be blamed. It has not been contended and there is no autho- 
rity for the proposition that if the decree-holder, who has obtained attachment 
before judgment, sits quiet upto the last day of the three years provided for 
execution of the decree then the attachment suffers in any respect. It would 
be strange that if such a decree-holder made an application for execution of the 
decree next day after it} was passed but because of some exigency his appli- 
cation came to be dismissed, then the attachment ceases. We are in complete 
agreement with the reasons given in the minority judgment of the learned 
Chief Justice and Mr. Justice Wallace in the above case for holding that r. 57 
does not come into operation in the case of an attachment before judgment. 

Coming to the case Jaw, the most important case in favour of Mr. Gupte’s 
contention ts the majority view taken in the case of Meyyappa Chettiar v. 
Chidambaram Chettiar. Mr. Justice Coutts Trotter, while agreeing with the 
other learned Judges, who were in favour of holding otherwise, expressed his 


284 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


disagreement with the view that mere passing of a decree converts an attach- 
ment before judgment into an attachment in execution. Mr. Justice Ramesam 
while dealing with O. XXI r. 11 says (p. 504): ° . 
“...Sale without attachment is permissible only in a decree for sale. Therefore, 
in a decree for money, there must be an attachment in execution preceding the sale.” 
He then poses the question: ‘‘ Where is the attachment in execution preceding 
the sale as required by Order 21 rule 11 in a case where there has been an 
attachment before judgment and no re-attachment?’’ The foundation of the 
decision is the reasoning that for a valid sale attachment is necessary. It seems 
to us that this view cannot be supported under the present Civil Procedure 
Code. Section 51 of the Civil Procedure Code provides that subject to such 
conditions, and limitations as may be prescribed, the Court may order the 
execution of a decree by attachment and sale or sale without attachment of 
the property. It is true that O. XXI prescribes the mode of executing the 
decree. But even O. XXI, r. 11, recognises that sale may take place without 
attachment of property. By r. 30 it is provided that a decree for payment may 
be executed by detention or attachment and sale of property or by both. Yet 
the rules do not make attachment of property a condition of the exercise of 
jurisdiction to sell conferred by law. This view was taken in Namdev 
Krishna v. Gowardhan Nanabha'’. Even if we are wrong in this view, in 
view of O. XXXVIII, r. 11, the case of attachment before judgment ean only 
be treated as an exception to the ordinary rule. 

Mr. Justice Ramesam relied upon cases which held that an attachment be- 
fore judgment becomes an attachment in execution. These are Pallonji Sha- 
purji Mistry v. Edward Vaughan Jordan,'? Sewdut Roy v. Sree Canto Maity'? 
and Bhugwan Chunder Krittratna v. Chundra Mala Gupta.'4 

In the first case, Pallonjt Shapurji Mistry v. Edward Vaughan Jordan, the 
learned Judge was dealing with the question as to whether an application was 
necessary before a decree-holder became entitled to rateable distribution in a 
case where attachment was levied before judgment, and was concerned with $. 490 
of the old Code which was in the same terms as r. 11 of O. XXXVIII. The 
other provisions of the Code were not considered. The learned Judge made 
an observation that the only effect of s. 490 was that it did not require re- 
attachment of the property and added that the attachment before judgment 
enures and becomes an attachment in execution. It is this observation that has 
been followed in subsequent cases. 

In Sewdut Roy v. Sree Canto Maity Mr. Justice Woodroffe also sitting as 
a single Judge followed the judgment of Mr. Justice Scott where the question 
that arose was similar to the one in Pallonji’s case. In Bhugwan Chunder 
Kritwatna v. Chundra Mala Gupta the question arose with reference to s. 285 
of the old Code, a section corresponding to s. 63 of the present Code. It pres- 
eribes the Court which has to determine any claim to the attached property 
and the objections to the attachment thereof, and the words ‘‘under attachment 
in execution of a decree’’ were construed to include attachment before judgment 
also. There seems to be some difficulty in the application of the section to a 
ease where an attachment is levied by a Court in respect of property situate 
outside its jurisdiction, which it is entitled to do under the Code, since it is 
only the Court, which has issued the order, that, can be requested to withdraw 
that order. It might also create difficulties in cases where different attach- 
ments are levied by different Courts in respect of properties in the jurisdiction 
of neither of the Courts. All these difficulties could be obviated if this forced 
construction of s. 63 or O. XXXVIII, r. 11, is not adopted. We doubt very 
much the advisability of such a construction. Some Courts have taken the 
view that attachment before judgment can become attachment in execution 
when an order of sale is made. What is to happen at the earlier stage in such 
cases is difficult to imagine. ° 


11 [1939] Bom. 420, s.c. 4l Bom. L.R. 463. 13 (1906) I.L.R. 33 Cal. 639. 
12 (1888) I.L.R. 12 Bom. 400. - 14 (1902) I.L.R. 29 Cal. 773. 
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The second reason for the majority view is that the Court applied in Aruna- 
chalam Chetty v. Periasami Servai'® art. 11 of the Limitation Act to a suit 
chatlenging an order if a claim petition when attachment was levied before 
judgment. In that case the main consideration for applying art. 11 was that 
in the Code of 1859 same period of limitation applied to a suit to challenge 
orders in claim petitions in cases where attachment was levied in execution pro- 
ceedings and in cases where attachment was levied before judgment and that 
(p. 908) : 

“this did not cease to be any the less a cardinal and most essential fegture of 

this procedure, when in the supposed interest of uniformity the period of one year 
was omitted from thesCode and transferred to the Limitation Act of 1871.” 
It was also not disputed in that case that the period of one year continued to 
be preseribed by the Limitation Acts of 1871 and 1877 and, therefore, it was 
said that it was unlikely that the Legislature could consciously intend to lay 
down the longer period under art. 120 (p. 908): 

“_..seeing that the effect of the alteration is to defeat what has always been the 

essential feature of this procedure, the speedy settlement of titles”. 
It seems to us that the basis of the reasoning is not justified. By the Limitation 
Act of 1871 the last twelve words of s. 246 of the Code of 1859 were deleted. 
But no period of limitation was provided. By art. 14 one year’s period was 
provided €or setting aside only sales in execution. Article 15 could not apply 
in that the proceedings in execution would still be proceedings in a suit. It 
seems that by not providing any period of limitation for setting aside orders in 
claim petitions, s. 246 was brought into uniformity with s. 247. In 1877 both 
Codes were re-cast. The Civil Procedure Code was divided into several Chap- 
ters one dealing with execution, viz. Chapter 19, and that dealing with attach- 
ment before judgment, viz. Chapter 34. Claims in execution were dealt with 
by ss. 278 to 282. Section 283 made the order final subject to the result of a 
suit. eSection 487, which concerned with investigation of claims provided 
that the same procedure was to be followed as in the case of attachment in 
execution. Ìt did not provide any finality to the order so passed. It seems, it 
is for this reason that in the Limitation Act of 1877 one year’s period was pro- 
vided for suits only in respect of orders under ss. 280, 281, 282 or 385 of the 
Code. The underlying assumption, therefore, in Arunachalam Chetty v. 
Pariasams Chetty was not justified. It is indeed true that we are not con- 
cerned with the construction of art. 11. It has become incidentally necessary 
to refer to this position to point out that the main reason by which the learned 
members of the Full Bench were impressed for holding that art. 11 applied 
even to a case of attachment before judgment does not exist. It is not neces- 
sary to consider'Md. Abdulkhadir v. Padmapabhe and K. Kangayya v. J. Red- 
deya since they followed the Madras Full Bench ease. 

We need now deal with only two more cases decided by this Court. In the 
ease of Ardeshir v. Usman Gani Mr. Justice Madgavkar followed the 
Full Bench decision in Meyyappa Chettiar v. Chidambaram Chettiar, dis- 
agreed with the Calcutta and Allahabad High Courts and previous de- 
eisions of the Madras High Court in the other cases, observed that he pre- 
ferred the wide construction adopted by the majority of the learned Judges 
in Meyyappa Chettiar v. Chidambaram Chettiar. With respect, that construc- 
tion is a forced construction for which there is no justification. It also does 
mot appear to us that it is a case of preference of the wider construction over 
- the narrower. -If security had been furnished by the defendant, it could not 
have come to an end merely because the darkhast was dismissed and we do not 
see any reason why attachment should cease when it is intended to take the 
place of security when the defendant is recalcitrant and does not furnish se- 
curity. We agree. with respect, with the natural and ordinary construction 


15 (1921) LL.R. 44 Mad. 902, F.B. 
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placed by the learned Judges in the minority view in Meyyappa Chettiar v. 
Chidambaram Chettiar and in other cases which accept that view. 


The decision in Hari v. Shrinivas is the decision of a Division Bench to which 
again Mr. Justice Madgavkar was a party. In that case the question under re- 
view did not specifically arise. The real question was as to whether the attach- 
ment ceased even in respect of those properties for sale of which no darkhast 
was filed, and in the view taken by the Court Mr. Justice Madgavkar said 
(p. 1188) : 


“ ° Strictly speaking, it is not necessary for us to consider the first aspect of the case.” 


The observations, therefore, adopting the majority view inethe Full Bench case 
of Meyyappa Chettiar v. Chidambaram Chettiar must.be regarded as obiter.. 

In the result it must be held that in the case of an attachment before judgment 
O. XXI, r. 57, does not operate and the attachment still continues. If this is. 
so, the conveyances in favour of defendants Nos. 6 and 7 and defendant No. 8 
are clearly hit by s. 64 and they are inoperative and void against the purchaser. 


Mr. Gupte invited our attention to the finding made by the learned trial 
Judge wherein he-says that attachment was not in fact levied and if it was. 
levied it was not proved to have been legal. With all respect to the learned Judge, 
we find it very difficult to appreciate his reasoning for this conclusion. It must be 
remembered that the attachment was levied as early as in 1924 and the first 
suit that could possibly have been filed could not have been earlier than in 
1944 when the purchaser received possession of the property. The record by 
that time was bound to have been destroyed. The decree-holder produced the 
intimation of the Court that the record was not available and was destroyed. 
The documents produced were an order of attachment and the order which 
continued the attachment. The provisions of s. 114 of the Evidence Act enable 
the Court to raise a presumption that official work is properly and legally 
done in the course of business as required by law. The fact that attach- 
ment was made has also been admitted when the judgment-debtor “agreed 
to pay instalments and the attachment was continued. It is no doubt true 
that the document at exh. 219 is signed by Dagdu Keshav as ‘Khud’ but that 
does not mean that the judgment-debtor had not authorised him to sign the 
document. The learned trial Judge has not even noted the fact that Daulat 
and Keshav, the father of Dagdu, were true brothers and that Daulat was 
adopted by his own uncle. Normally, therefore, unless it was shown by any 
one that Dadgu and Daulat were separated members, the ordinary presumption 
would be that they were members of a joint family and the remark of the 
learned Judge, therefore, that Dagdu was a stranger and that there could be 
no-consent on behalf of Daulat cannot be accepted. These statements both in 
the decree and in a subsequent application clearly must enable the Court to 
raise ‘the presumption that attachment was levied and properly levied. The 
plaintiff gave evidence to that effect, and so far as we are able to see, there. is no 
cross-examination on that matter. It is clear, therefore, that the learned trial 
Judge was in error in holding that there was in fact no attachment of the 
property. 

The learned advocate has also contended that his clients were holding ad- 
versely to the judgment-debtor and also to the plaintiff and, therefore, the 
plaintiff is not entitled to sueceed. Now, it must be remembered that the 
title of these defendants was derived from Daulat. There can be no question, 
‘therefore, of their holding adversely to Daulat in the sense in which that ex- 
pression is understood in law. The decree and the execution proceedings were 
binding on the judgment-debtor, and inasmuch as the defendants claimed their 
title by virtue of a sale-deed after the properties were attached, it cannot be 
said that they were holding adversely to the purchaser. The right of the pur- 
chaser for recovering possession came into existence for the fost time when 
he purchased the property and got symbolical possession. Even counting from 
the date of the sale, it cannot be said that the defendants were in adverse pos- 
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session for the requisite period. There is, therefore, no substance in this con- 
tention also. . : ; 

_Itt the result the decree of the learned trial Judge will be set aside so far as. 
respondents Nos. 4 to 8 are concerned. The consent decree will be substituted! 
in place of the trial Court’s decree. So far as the rest of the defendants are 
concerned, the decree of the trial Court is set aside and it is directed that de- 
fendants do hand over possession of the properties in their possession to the 
plaintiff. Defendants also to pay mesne profits for. a period of three years. 
before suiti and from the date of suit till realisation. Mesne profits, to be 
determined under O. XX, r. 12, of the Code of Civil Procedure. So far as. 
.respondents Nos. 4 é 8 are concerned, there will be no order as to costs. De- 
fendauts Nos. 6, 7 and.8 will pay proportionate costs to the plaintiff. 

Order accordingly: 


[NAGPUR BENCH.] 


Before Mr. Justice Abhyankar. 


MUNICIPAL COMMITTEE, AKOLA v. THE SAVATRAM RAMPRASAD 

i MILLS CO., LTD.* 

Central Provinces and Berar Municipalities Act (II of 1922), Sees. 38, 179 (1) (1), 66, 67,. 
70, 42, 50(1)(k)—Berar Municipal Law of 1886, Sec. 116(1)(h)—Bombay Municipal’ 
Boroughs Act(XVIII of 1925), Sec. 63(2)—Word. “vest” in s. 38(1) of Act II of 1922 
whether means vest in title or ownership—Whether municipal committee can under 
s. 179(1)(1) make bye-laws requiring licence for getting supply of water from 
public source—Power of municipal committee under Act to levy impost creating: 
financial burden on citizens. 


Vesting of property enumerated in s. 38(1) of the Central Provinces and Berar 
Municipalities Act, 1922, does not contemplate vesting in title or ownership. Vesting 
is confined to the purposes indicated in the Act and the moment that purpose ceases- 
to be effettive vesting also ceases to be effective. 

' F. & V. Merchants Union v. Improvement Trust, Delhi; Coverdale v. Charlton? 
and Gunendra Mohan Ghosh v. Corporation of Calcutta; referred to. 

Under s.-179(1)(l) of the Central Provinces and Berar Municipalities Act, 1922, 
a municipal committee is not entitled in the guise of regulating or controlling sup- 
ply of water from a public source or making bye~laws for supervision, regulation’ 
and protection from pollution of public cisterns, water standards, wells, tanks, ete. 
to require a licence to be taken by a citizen for making use of such tanks, water 
standards or getting supply of water from a public source. 

Under the Central Provinces and Berar Municipalities Act, 1922, a municipal’ 
committee constituted under the Act cannot levy either a tax or a fee or any 

_ other impost which will create a financial burden on the citizens in the guise of 
making bye-laws under s. 179 of the Act, unless it is a fee for a licence expressly- 
permitted under s. 70 of the -Act. 


Tue facts are stated in the judgment. 


N. B. Chandurkar, J. N. Chandurkar and M. N. Chandurkar, for the appel- 
lant. 

G. R. Mudhotkar and P. G. Palsikar, for respondent No. 1. 

M. R. Bobde, for respondent No. 2. f 


ABHYANKAR J. This appeal- is' filed by the Municipal Committee, Akola. 
The appellant was originally the defendant in the two suits separately brought 


+ *Decided, October 24, 1961. Second Appeal Class II, at Akola, in Civil Suits Nos. 29-B and 
No. 997 of 1956, against the decision of L. M. 30-B of 1955. 

Paranjape, District Judge at Akola, in Civil . 1 [1957] A.ILR.S.C. 344. 

‘Appeals Nos. 12-B and 13-B of 1956, con- 2 -(1878) 4-Q.B.D. 104. 

firming the decrees passed by A. M. Dani, 3 (1916) LL.R. 44 Cal’ 689. 

Fist Additional Judge to First Civil Judge,’ 
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iby each of the respondents. Respondent No. 1, the Sawatram Ramprasad. Mills 
is a textile mill at Akola. It had filed civil suit No. 29B of 1955 and the relief 
claimed was for refund of a sum of Rs. 1,440-13-0 paid by the mill to the ap- 
pellant-committee by way of licence fee for the year 1952-53. The mill also 
claimed a declaration that the byelaws framed by the municipal committee under 
s. 179(1)(L) of the C.P. and Berar Municipalities Act charging a fee at 
the rate of 0-3-0 per one thousand gallons of water from the Morna river taken 
by the mill through its pipe line were ultra vires of the committee. The plain- 
tiff succeeded and the committee filed civil appeal No. 12B of 1956 in the, 
District Court against the decision of the trial Court. `; 

Respondent No. 2, the Oudh Sugar Mills, Bombay, are the owners of the 
hydrogenating plant going by the name of the Berar Oif Industries at Akola. 
Respondent No. 2 filed civil suit No. 30-B of 1955 ag&inst the municipal com- 
-mittee. Respondent No. 2 had paid a sum of Rs. 2,930-11-0 by way of water 
charges for the year 1952-58 under protest. They filed a suit for the refund 
of that amount on the ground that they were not liable for any such water , 
charge and also for a declaration that the byelaws made by the municipal com- 
mittee under s. 179(J) (1) were ultra vires of the committee. This suit was 
also decreed and against that judgment and decree the appellant-committee 
filed civil appeal No. 18B of 1956. 

Both these appeals in the District Court, namely, civil appeals Nos. 12-B of 
1956 and 13-B of 1956, were consolidated by the District Judge amd he heard 
.and disposed them of by a common judgment which was delivered on July 26, 
1956, in Transfer Civil Appeal No. 12-B of 1956. By this judgment, the learned 
District Judge confirmed the decrees of the trial Court in both the suits. Against 
this judgment the municipal committee, Akola, has filed this appeal against 
both the original plaintiffs in their respective suits. As there is only one appeal 
this judgment will finally dispose of the litigation against the appellant com- 
‘menced by both the respondents. 

A municipal committee was established for the town of Akola by a nofification 
as far back as February 10, 1887. The municipal committee was established 
~under the provisions of what was then known as the Berar Municipal Law of 
1886. The municipal committee was governed by the provisions of the Berar 
Municipal Law till the C.P. and Berar Municipalities Act, 1922, was made 
„applicable to the municipalities in Berar from February 15, 1924, by a noti- 
fication dated February 2, 1924. From this date, the C.P. and Berar Munici- 
palities Act, 1922, governed the municipalities in Berar and also the appellant- 
committee at Akola. 

Under the Berar Municipal Law of 1886, a municipal committee in Berar 
“was empowered to make rules under s. 116(/) (h) : 

“for supervision and regulation of public wells, tanks, springs or other sources from 

-which water is or may be made available for public use”. 
“The municipal committee, Akola, exercised this power and had framed rules 
for this purpose. There is a river called Morna river which flows through the 
boundaries of the municipal committee of Akola. Rules under s. 116(J)(h) 
were made and they came into force after having been duly sanctioned under 
s. 150 of the Berar Municipal Law of 1886, on or about November 19, 1909. A 
copy of these rules finds place in the Paper Book as exh. D-1 at pages 42-48. 
Under these rules, r. 1 provided that every person intending to utilise the 
“Morna river water by laying out pipes or by means of moats within the muni- 
cipal limits shall take permission in writing from the committee for doing so. 
“Rule 3 provided that a person intending to utilise water in the above manner 
will be charged for the same at the rate of anna one and pies six for one 
“thousand gallons per year. The quantity of water which is likely to be taken 
per year shall be determined by the committee possibly in advance for every 
year. There were subsequent amendments to these rules ig 1912. By ithe 
amended rules, r. 3 required a licence to be issued on payment of a fee to be 
“fixed by the committee and this licence fee was to be calculated at the rate 
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of one anna six pies for every thousand gallons of water which according to 
the committee’s estimate was likely to be used by the applicant. 


After the Central Provinces and Berar Municipalities Act, 1922, was made 
applicable’ to the municipal town of Akola, the municipal committee in super- 
session of the rules sanctioned -in 1912-framed-byelaws purporting to exercise 
their power under s. 179(J) (1) of the C.P. and Berar. Municipalities Act. Now, 
s. 179 (Z) (©) of the Act provides -as follows: - 

` “379, (1) In addition to any -power specially conferred” by this Act, the committee 
may make byelaws... 

(t) for the supervision, regulation and protection from pollution: of public cisterns, 

-water-standards, wells, tanks, springs and other sources from which water is or may be 
made available; and,’ where water is supplied from a public source to any private pre- 
mises, for regulating and controlling such supply. .: 
A municipal committee is empowered to` make bye-laws under s. 178 of the 
Municipalities Act; hereafter reference to the Municipalities Act will mean 
reference to the CP. and Berar Municipalities Act, 1922. The bye-laws are 
subject to confirmation ‘by the Provincial Government and subject to the pre- 
vious publication in the manner prescribed by the rules. The committee made 
bye-laws which were sanctioned by the Provincial Government and were noti- 
fied as having ‘come into force from April 1, 1945. Exhibit D-3 at pages 45 
-to 47 of the ‘Paper Book contain all ‘these bye-laws made in 1944. 


The bye-laws which are necessary for the purpose of this appeal are as 
follows :: ‘ ys es 

“(1)° (i) No person. shall use. the Morna river water by laying, out pipes within 
the municipal limits of, Akola,- without .obtaining a licence from the Municipal committee 
hereafter referred to as ‘the committee’). 

(ii) The Secretary of the. municipal committee may on the application of any 
"person, grant to him a licence-or renew, a licence granted to him. A licence fee shall be 
«charged forthe grant:of or renewal .of ‘licence on .the basis of the actual quantity of 
water consumed. ; 

(iii) A: licence. granted orirenewed under byelaw 1 shall expire on the 31st March 
following the date of its grant, or renewal. 

(2) Notwithstanding ‘anything contained in ‘bye-law 1, the committee may revoke 
«or cancel the ‘licence ‘granted or ‘renewed ‘under that bye-law without assigning any 
‘reason therefor. 

(3) The licence fee réferred`to in bye-liw 1 shall be calculated at the rate of three 
-annas per thousand gallons of water consumed. 

(4) @ In case of Mill or factory using water for other purposes than for generating 
power, or gas engines or similar ‘other machines, a meter shall be fixed at the cost of 
-the committee and the person on whose pipe a meter has been fixed by the committee 
yshall .m addition to rate. ‘otherwise paydble for the. use of water, pay the rate for the 
cost of providing and maintaining meter, as provided for in rule (4) of the rules re- 
garding the levy of general and special water rates (including meter rate) published 
vunder “Local' Self Government ‘Department Notification No. 5711-1915- M-VIII, No. 5711- 
“1915-M-Vili, dated 12th Oct. ‘1981. 

(ii) In case of a Mill using water for generating power the owner of the Mill may 
fix a meter at his own cost for measuring the quantity of water consumed. ‘Where no 
meter is fixed, the committee shall arrive at the- quantity of water consumed on the 
“following basis: ' 

No. of Lbs of C.P. Coal consumed 
10 

(iii) In case of a press or a Gin worked by steam-engine, the owners of the press 
or Gin, as the case maybe, may fix.a méter at“his own cost for measuring the quantity 
cof water consumed. Where no meter is fixed, “the committee shall arrive at the quantity 
sof water consumed on the’following basis: 

(a) 2400 gallons of water per Press per day of 12 Hrs. 

(b) 10 gallons of water ‘per “Gin ‘per ‘hour.” 

‘LR. 


= No. of gallons of water consumed. 
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Under the bye-laws in force at the relevant time bye-law No:. 3 provided that. 
licence fee referred to in bye-law:No. 1 shall be. ealeulated at the rate of three 
annas per-thousand gallons of water consumed. 

_ --The scheme of these bye -laws- thus was that, no person was entitled. to use the. 

Morna river: water by laying- down pipes within ithe’ municipal ‘limits without’ 
obtaining a licence.. ; The: “person was required. to apply for a licence by making: 
an application to “the committee and the Secretary was “empowered to grant, 
him a-licence or-renew the licence already granted. Then. clause ‘(ii)’ of bye~ 
law (i): provides that the licetice fee shall be “charged for ‘the grant’ of. or re- 
newal of. licence, on -the basis of the actual quantity of water consurhed. The 
meaning, ‘of this. provision “will, ome in for’ diseussion ' later® on.’ “But, accord- 
ing to, the. counsel for the appellanit-committee, no licence fée or fee was charge-" 
able for mère grant of a licence to use the Moria river water by laying down. 
pipes: because no separate licence ‘fee is provided for the licence. What is pro-’ 
vided. for_is the charges on the basis of the actual quantity of water ‘consumed. 
though “these: -clarges are. styled as, licence fee. 

The case. “of eath, of the’ plaintiff-respohdénts in the” tiial Court was as fol- 
lows. The ‘plaintiff. -Mills used the Morna river water by means of. Jaying down. 
pipes within- the Akola inunicipal limits for consumption. on their. premises for- 
industrial. ‘aiid commercial purposes. The plaintiffs obtained’ a licence from. 
the appellatit- committee as, required by the bye-laws of 1944: and have been 
paying charges or licence’ fee” ati the rate of three annas per ‘thousand gallons 
of’ water’ ‘consunfed: ‘Respondent No. 1 Savatram Ramprasad Mills paid Rs.. 
1,440-13-0 for consumption of water during the year 1952-53 and respondent 
No. '2¢the: Oude Sugar Mills ‘paid a` sum of Rs? 2;930-11-0-for the’ ‘water: con- 
sumed by them-during ‘the year 1952-53. These payments. were made as per’ 
bills submitted by the appellant-committee for recovery of the: said amounts: 
According: to--the. plaintiffs,-s: 179° (1) (1) of the: Municipalities Act’ does: not 
empower -the ‘appellant-committee to require a licence ‘being ‘taken. Therefore, 
according:;té- the plaintiffs,--the--bye-laws requiring. the: persons; who- want to- 
use the Morna river water by laying down pipes to take out licences are wlira. 
vires’ of the>power ‘of, the. municipal committee. -It is. further stated that’ even 
assuming that the appellant-committee had power: to require a licence being 
taken. for-the use ofthe Morna.water in the manner indicated’ in the bye-laws 
in. 'exer¢isé -of ‘theit.power. „of ‘régulation, the- committee had’ no authority. to: 
impose pecuniary obligation or burden on the plaintiffs as.a condition for the- 
grant of such a licence :or-for:the: purpose.of using. the’ Morna water by laying 
down pipes. The appellant-committee could at the most recover from the plain:. 
tiffs and. perSons‘like the-plaintiffs for. the use of the Morna water by- laying 
dawn- pipes .such-expenses..as; could be legitimately: incurred by the: committee - 
for. regulating and-controllingithe water- from the-Morna river when it was to- 
be‘used by-;the: plaintiffs.and persons: like: plaintiffs: The appellant-committee-. 
could not, however, levy -any-icharge..by: way- of water charge on: the-basis of 
. the? quantity:.of .water..consumed-on used. by: the plaintiffs: in -exercise of the 

power of making’ bye-laws. under.s::179:(J).(L) .of the Municipalities: Act. When 
the suit was filed,.the municipal committee contemplated’ raising the thén exist- 
ing: water charges of.0-3-0, per,one thousand gallons. per year'to 0- $- 0 per thousand. 
gallons..per year... Notice of such intention-was-given and that seems to be the 
immediate: cause whichi brought, the plaintiffs ito:.Court.. After serving due- 
notice on the committee, the plaintiff in each case brought their suit. As al- 
ready stated, each of the plaintiffs claimed refund of the amount’ paid.by them 
as per bill ‘receivedfrom’ the: muni¢ipal committee in each case and also wanted’ 
a_declaration that the;bye-laws framedrwere shire; vires, of the committee. 

-The appellant-committee. denied the right-of: the plaintiffs to claim. any such 
declaration. ; The, committee contended! that-iit shad«power to make bye-laws 
like the ones framed by it in 1944 and charge: licence:fee.on the basis of actual 
consumption of water during:the yearic:, , The “‘appellant/s' sfarther contention 
is that, the river Morna is a public stream ruming-through:the Akola: town and 


t 
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} 
y 


1961.] MUNICIPAL COMMITTEE V. SAVATRAM MILLS (A.C.J.)—Abhyankar J. 291 


that’ it vested in the municipal committee. As-the.river and its water are 
under the control of the committee the -committee is entitled to hold it and 
apply that-water for municipal purposes according. to the Municipal, law. 
Under’ the-‘law the municipal committee is entitled to supply water.from the 
river Morna to the public or any member of the public. during. the year. For 
this purpose, the municipal committee has erected embankments to. the river 
for storing water at two places called. the upper and lower anicuts, “The ‘com- 
mittee incurs expenditure for maintaining these anicuts in proper state of re- 
pairs and: has. also.to.make suitable arrangements for the storage of water, for 
safeguarding. the river banks.and for. prohibiting the river water from’ “‘pollu- 
tion - The responsibility for doing all, these acts rests on the a As 


pose’ a ‘fee: called .a: licence: fee for the use “of the water. i ‘persons ee down 
pipes.’ ‘The water ig being.used by the plaintiffs who have their factories ‘close 
to the river bank because they find it convenient to make use of “water, for’ non- 
domestic and commercial purpose. The committee. having power to. regulate | the 
use of the said river water by the plaintiffs and, prevent unlimited, use ‘of such 
water by. factory owners to the prejudice ,of general publie, the bye-laws have 
been made by the committee from -before.:First such bye-laws were framed, as al- 
ready stated, uńder the Berar Municipal, Law, 1886, under which also a. “fee used. 
to. be-charged by way:of a: licence but: the, fee really- represented.. the charge for 
the -water 'ċonsumed by the.licensee and it was ngt merely for the permission: 
to draw water from the river by laying down, pipes. These charges were lévied 
for. meeting the expenditure for maintaining. the embankment, storage of water 
and protecting. water. from pollution and defilement.. The charges are not uti- 
lised- for , the - ‘purpose’ of’ general; revenue: , The. fee levied was found to be 
inadequate: for covering the expenditure. incurred ;for the above ‘purposes and, 
therefore, the -bye-laws were~ “framed. for. the first time under the provisions of: 
s. 179, “Ud j (1): of the Municipalities Act-in 1944. There were subsequent amend- 
ments in 1945: and. 1951. The appellant-committee’s case. is that the- power 
to insist; on the licence. being taken for the use of the river water by means of 
laying down pipes from the riverbed to the licensee’s premises and, to pres-. 
cribe fee therefor as a-charge for the quantity of water consumed ,is implicit in 
„the: power vested in the Sp pctlay enome by law to regulate, and. contiol the 
supply of' water. 

Alternatively, the efppelnd soniniittos also pleadėd that apart Ta the bye- 
laws each of the plaintiffs had entered into an agreement with the committee 
under which they agreed .to lay down pipes and use water from -the river 
Morna on agreeing to pay for this facility the charges mentioned in the bye- 
laws. Thus, there was a contractual rélationship bétween the appellant-com- 
mittee on the one hand and each of the plaintiffs onthe other. The payment 
made by the’ plaintiffs on account of water charges to the committee was for 
actual consumption’ of water of which each of the. plaintiffs had taken benefit. 
- This payment: -was ‘made in pursuance of the contract entered into between the 
parties. As such, ‘the plaintiffs cannot claim refund of the amount which had 
been paid ‘in pursuance of the contract and which payment is actually for the 
benefit’ enjoyed’ By! each of the plaintiffs. . ‘ 
` In addition, two more contentions negandian the styling of the appellant-com- 
mittee as municipal committee, Akola, and not as municipal committee of the 
Akola Municipality and. another objection regarding- the Timitation for the 
suit were also raised in the trial Court. These two latter contentions were 
negatived ‘in’ the first Court and were given up in the lower Appellate Court 
and do not survive for decision now. ' 

On’ these pleadings of the parties several-issues ‘were framed in the trial 
Court. The trial Court: found that the bye‘laws framed ‘by the appellant-committee 
empowering it to-require a licence and charge licence fee‘under s. 179 (J) (1) of 
the Municipalitiés Act were ulira vires‘of. the ‘powers of the committee. The 
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trial Court also negatived the contention of the appellant-committee that the 
amount of water charge was paid by the plaintiffs on the basis of the contractual 
relationship. Having found that the bye-laws were wlird vires and the payment 
was not made as a result of the contractual liability, the trial Court decreed the 


plaintiffs’ claim. but without interest. 

- An ‘appedl:was taken from these decisions to the District Court and the 
appellant-committee pressed the same contentions before the District Court. The 
learned’ District Judge in an elaborate and careful judgment upheld the 
finding of the trial Court that the bye-laws were ulira vires of the powers of 
the committee. The learned Judge also held that the appellant-committee had 
failed to prove any contract creating -contractual liability for the payment. of 
water charge. The learned Judge also held that assuming that there was such 
contract, it was hit by the provisions of s. 44 of the C.P. and Berar Munici- 
palities Act and would be unenforceable under the provisions. But as regards 
the power to require a licence to be taken, the learned Judge was of the view 
that the power to require a licence to be taken for the activity is implicit in the 
power to regulate or control. On this view, the learned Judge held that it 
may be within the powers of the municipal committee to make a bye-law re- 
quiring a licence to be taken for the use of water. But the learned Judge held 
that there was no express or implied power in the municipal committee to 
charge licensing fee even though a licence may be required to be taken, Accord- 
ing to the learned Judge, what was charged as licensing fee or water charge 
was really in the nature of a tax imposed by the municipal committee having 
direct relation to the quantity of water consumed. Such tax could be imposed, 
according to the learned Judge, by exercise of the powers and following. the 
procedure laid down in ss. 66 and 67 of the Municipalities Act. The learned 
Judge also negatived the contention raised before him based.on s. 70 of the 
Municipalities Act. Under that section, a municipal committee is entitled to 
charge a fee for the licence granted by it under the Act or for permission given 
by the committee for making any temporary erection or for putting up any 
projection or for the temporary occupation of any public street, eter According 
to the learned Judge, the provisions of s. 70 of the Act were inapplicable to 
this case as licence was not granted under the Act, which expression, according 
to him, has to be confined to the express provision of the Act which permits a 
licence being required for a particular activity, such as, a licence provided for 
in s. 179(Z) (c), or s.179(Z),(e-1), or s. 179(1) (g), or s. 188(Z), or s. 135 to indi- 
cate a few of the provisions of the Municipalities Act expressly requiring a 
licence being taken. The learned Judge also found that the bye-laws actually 
framed by the appellant-committee were also unconstitutional and ultra vires 
because they were hit by art. 14 of the Constitution. Even though it is not 
necessary to consider this last aspeet of the matter which is not pressed before 
me by the learned counsel for the plaintiffs, I am indicating the grounds on 
which the learned Judge of the lower appellate Court declared the bye-laws 
ultra vires, The learned Judge took the view that the bye-laws provided for 
charging a licence fee to persons making use of the Morna water by laying 
down pipes for commercial and industrial purposes whereas no such fee was 
chargeable to persons making use of the water for other purposes or by other 
methods. According to the learned Judge such provision in the bye-law was 
‘discriminatory and, therefore, unconstitutional. Reference also was made to 
art. 19 of the Constitution though no such pleas were raised in the plaint. On 
these findings, the learned Judge eimed the decrees of thetrial Court in both 
the cases. 

_ The municipal committee in this appeal has strenuously contended that the 
view taken regarding the powers of the committee to make bye-laws in exercise 
of its powers under s. 179(Z) (Ll) is too narrow. It is urged that even though 
the bye-laws use the word ‘licence’, the meaning and the content*of that word 
‘have to be understood in the context of the subject. According to the appellant, a 
licence, as is usually understood, means a regulatory provision for regulating 
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an activity which is otherwise unrestricted. In fact, the appellant would say 
that the normal use of the word licence in the context of trading, commercial, 
professional or other attivities, permission to do which is guaranteed will have 
one meaning in the context of such regulation but the use of the word licence 
when used in the context of regulating an activity for which the bye-laws are 
permissible under.s. 179 of the Act has a different meaning and, according to 
the appellant, that meaning is that such licence-is nothing but permission for 
doing an activity and without the permission a person doing- that activity has 
no legal right. What is urged is that under the bye-laws a licence is required 
to be taken by any person’ who wants to use the river water by. means of*laying 
down pipes over the municipal area. According to the appellant, nobody has 
a right as a citizen of the town to make use of the water from the Morna river 
without permission of the municipal committee. The municipal committee has 
a vested right with respect to the Morna river which passes through the muni- 
cipal limits. As the municipal committee—the argument runs—has been vested 
with rights over the river Morna along with its water, whether stationary or 
flowing, it is the municipal committee alone which can regulate the use of that 
water. The municipal committee has been given a right to regulate the use of 
water by a citizen. According ‘to the appellant, the right to use water vests 
exclusively i in the committee. Nobody can use the water except withthe per- 
mission of the committee. The committee has power to regulate the use of 
this watef on extensive scale by Having’ resort to laying down pipes for con- 
veying water from the source to the premises of the user. The committee has 
power to step in and control its use both by requiring a licence to be taken and 
also by*charging for the use of water according to the quantity consumed. 

As a foundation for this claim the appellant committee relies on the provi- 
sions of s. 38 of the Municipalities Act. Now, s. 38 of the Act is as follow: 

“38. (1). Subject to any special reservation made or to any special conditions im- 
posed by the State Government, all property of the nature hereinafter in this section 
specified and situated within the limits of the municipality shall vest in and be under 
the control of, the committee, and with all other property which has already’ vested or 
may hereafter vest in the committee, shall be held and applied by it for the purposes 
of this Act, that is to say,— 

(a) all public town-walls, gates, markets, slaughter-houses, manure and night-soil 
depots and public buildings of every description which have been constructed or are 
maintained out of the municipal fund; 

(b) all public streams, springs. and works for the supply, storage and distribution of 
water for public purposes, and all bridges, ‘buildings, engines, materials and things con- 
nected therewith or appertaining thereto, and also any adjacent land (not being private 
property) appertaining to any public tank or well; 

(c) all public sewers. and drains, and all sewers, drains, culverts and water-courses 
in, alongside or under any street, and all works, materials and things appertaining 
thereto; 

(a) all dust, dirt, dung, ashes, refuse, animal matter or filth, or rubbish of any 
kind, or dead bodies of animals, collected by the committee from the streets, houses, 
privies, sewers, cess-pools or elsewhere, or deposited in places fixed by the committee 
under section 118; 

A (e) all public lamps, lamp- posts and apparatus “connected therewith or appertaining 
ereto; 

(Œ) all land or other property transferred to the committee (by the Central Govern- 
ment, or the State Government) or acquired by gift, purchase or otherwise for local 
public purposes; and 

(g) all public streets, not being öpen. spaces or lands owned by the Government, and 
the pavements, stones and other materials thereof, and also all trees, erections, materials, 
implements and things provided for such streets. 

(2) The State Government may, by, notification, direct that any property which 
has vested in the committee shall cease to be so vested, and thereupon the property 
specified in the notification shall cease to'be so vested, and the State Government may 
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pass súch-order as it thinks fit regarding the disposal. and management of such property. 

4 (3)u:Where any immovable property, is transferred, otherwise than by sale, by the 
State Government to a committee, for public purposes, it shall be “deemed to be a 
condition’ of. such transfer, unless specially provided ‘to, the contrary, that, should the 
property: berat any time resumed by the Government, “the: ‘compensation. payable there- 
for ‘shall, cnotwithstanding anything to the contrary ` in -the Land Acquisition Act, 1894, 
inno‘ case exceed the amount, if any, paid to the Government for the transfer, together 
with ‘ther cost or ‘the present value, whichever shall be less, of any buildings erected or 
-Sther works executed on the land by. the committee.” 

.Acddrding.to the appellant-committee under. cl. (b) of sub-s. (7) of s. 38, 
all‘ publie: streams, springs and works for the supply,. storage and distribution 
of ‘water for". public purposes ' vest -in the municipal committee, Akola. The 
Moria‘ rivercis à public stream and as a public stream, the river ‘along with its 
water, also’ vests in the municipal committee, Akola. The effect of coming into 
force ofts238-of the Municipalities Act, is that "the municipal committee, Akola, be- 
comes vested with title and ownership of the Morna river and its water. It has not 
merely, control over the Morna river and its’ water but also the right of owner- 
ship- overithé river and its-water. As the owner of this property the appellant 
committee is: entitled to regulate and control jts use. Under the second. part 
of, 179 ('1).(L) of the Municipalies Act, a-municipal committee is entitled to 
make’ ‘bye-laws for regulating and controlling ‘the supply -where the water is 
supplied from a public source to any: private premises. As the plaimtiffs want 
supply of water from a public source like the Morna river to their premises 
bylaying down a pipe line the committee is-entitled to regulate and control 
‘such supply. `As the owner of the property, namely, the river and its water, 
the committee is entitled to charge for such supply. ‘If it is found that the 
committee is the owner of the water’and is entitled to charge for the supply 
by,.way_of sale: price there will be no difficulty in the way, of. the appellant esta- 
blishing: vires .of its action. 

{Thus the question that falls, for consideration is- whether’ the appellant has 
established- that by-reference to s, 38- of- the. Municipalities Act, 1922, as soon 
as that section was applied to. the municipal committee, Akola, the appellant 
became the owner of the Morna river and its water. There is no doubt that 
sub-s. (J) of s. 38 which speaks of- vesting of. certain kinds of properties uses 
the word ‘vest’. What has to be determined is what is the meaning that has 
to be given to the word vest. According to the appellant, ‘vest’ means vest 
in title, vest in ownership. On the other hand, according to the respondents, 
vesting. of property enumerated in sub-s. Ud ) does not contemplate vesting in 
title. . At the most it contemplates vesting in management or vesting in posses- 
sion. According to the respondents, the word vests is used with varied mean- 
ings in different context; in one context it may mean vesting in title or owner- 
ship, in-another context ‘it may mean „vesting in possession and, yet in’ another 
context, it may only mean vesting in management. My attention was invited 
by both parties to a decision of their Lordships of the. Supreme Court reportéd 
in F.-&.V. Merchants Union v. Improvement- Trust, Delhi’. In. that case- the 
question involved was as to the rights of the Improvement Trust .of .Delhi in 
whom certain lands belonging to the Government were alleged to have. yested. 
If the lands were found-to have vested in ownership in the Improvement Trust, 
then according to the appellant in that case, the provisions of the Rent Control 
Act applied. On the other hand, according to the Trust authorities, the lands 
did-not- vest nor the structure in any right of ownership in the Trust: and they 
all along continued in the ownership of the Government to whom the lands 
belonged and as the property.-belonged to, the. Government; the provisions of the 
Rent -Control Act would not. apply. Their’ Lordships , noted various meanings 
given to the word ‘vest’ and their interpretation in English. decisions from which 
‘passages have been quoted at, pages 352 and. 353.. In the context of the. present 
case reference may usefully be made to the „décision, „reported in’ Coverdale y. 
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Charlton?, noticed in Laois 16 of the appeal, and the following observations from 
‘the same Yp. 118)' ey cia Ae No ul 
e“. What then ‘is eat! ‘meaning of the a ‘yest. in this section? The legislature 
might have used the expression “transferred” ‘or ‘conveyed’, hut they have used the word 
‘vest’. The meaning I should like -to put lupon" it is, that the street vests in the local 
“board qua street; “not that any. soil or any’ pe to the soil or surface vests, but that it 
~vests qua street, 
After noticing several authorities, their Lotdships e PE as follows in para. 19: 
“That the word ‘vest’ is a word of variable import is shown by provisions of Indian 
statutes also. For example, S. 56 of: the Provincial Insolvency Act (5 of 1920) empowers 
„the court at the time of the making of the order of adjudication or thereafter to appoint 
a receiver for the property of the insolvent and further provides that ‘such property shall 
.thereupon vest in such receiver’. The property. vests in the receiver for the purpose 
of administering the ‘estate. of the insolvent for the _ payment of his debts after realising 
‘his assets. The property of the insolvent vests in the receiver not for’ all purposes but 
only for the purpose of the Insolvency Act and the receiver has no interest of his own 
‘in the property. On the other hand, ss. 16 and 17 of the Land Acquisition Act (Act I of 
1894), provide, that the property so acquired, upon ; the' happening of certain events, shall 
“vest, absolutely ~ in the ‘Government. ‘free from all encumbrances’. In the cases contem- 
plated by ss. 16 and 17 the property acquired becomes the property of .Government 
without gny conditions or limitations either as to,title or possession. The legislature 
thas made it clear that the vesting of the property is not for any limited purpose or 
‘limited duration. It would thus appear that the word’ ‘vest’ has not got a fixed connota- 
_tion, meaning in all cases that the property is owned by the person or the authority in 
“whom ‘it vests, It may vest in fitle, or ‘it may vest in possession, or it may vest in a 
‘limited sense, as indicated jn,the ‘context. in which it may have been used in a particular 
piece of legislation. The . provisions of the, -Improvement ‘Act, particularly ss. 45 to 49 
‘and 54. and Jap” when they speak’ of a-certain building or street or square or other 
Tand vesting in,a ‘murifeipality or other Tocal ‘body or in a trust, do not necessarily mean 
‘that ‘ownership has-passed to any, of them.” n 
In my jadgment, fhese precedents: -furnish a guide to determine what is the 
meaning. that-is to ,be attributed to ,the word ‘vest’ as used in s. 38 òf the 
Municipalities, Act. ‘The ‘words; used ins. 38 are ‘‘shall vest in and-be under 
the control of the, committee... ..”7 There is considerable force in the argument 
surged on behalf, of the respondents . that ‘if, the word ‘vest’-is meant. to indicate 
vesting in ownership, or title, .no ‘purpose, is. served by -using the words ‘‘be 
‘under the control of the, committee?’ in that section.. Surely, if the authority 
"becomes an owner of ‘the, property. itis needless, to state again that it will also 
‘have, control over ‘the property.. ‘Vesting. contemplated, therefore, in juxtaposi- 
„tion to the: words. which -follow would seem `to indicate that the ‘property enu- 
.merated-in.the-sub-elauses, vests in į possession: or management. In this connec- 
‘tion cl. (f) of. ‘sub-s. | -(1)- of s. 38 is also, relevant. This clause speaks of ‘‘all 
and or other -property; transferred ‘to the committee..-or acquired by gift, 
“purchase or otherwise. for ‘local ‘public purposes.’? This clause, therefore, ex- 
-pressly speaks of ‘the property acquired by, transfer and accepts the modes of 
‘transfer as gift, purchase or otherwise. This would indicate that vesting of a 
“property contemplated in sub-s.- (I) of s. 38 will not include transfers of pro- 
.perties. Section 42 of the Municipalities Act which provides for transfers of 
“Municipal property also would seem to indicate that there cannot be a transfer 
of property. which vests in a -municipal committee. ‘There is another aspect 
of this matter, which - may also be. considered in determining the ambit of the 
word: ‘vest’ appearing. in-s. 38(/). The property: which is enumerated is to 
‘be held and applied by the committee for the purposes of this Act and sub-s. 
.(1) (c) of.s. 38 shows that besides all- public sewers and drains which vest in 
the committee, even private sewers, drains, -culverts,and watercourses in, along- 
side or undér-any street also vest in the committee.. By virtue of the provision 
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of vesting in s. 38(7) the municipal committee could not claim the right of 
ownership over such private sewers, drains, culverts, vesting in the committee 
as a result of this provision in the statute and it has been uniformly held that 
such vesting of private sewers, drains or -culverts is for the purpose of the 
Act and does not vest in ownership-or title. Reference need only be made to 
the decision in Gunendra Mohan Ghosh v. Corporation of Calcuttas. That was: 
a case of a private drain vesting in the municipal committee under indentical 
provisions of the Calcutta Municipal Act. 

The language used in the C.P. and Berar Municipalities Act in s. 38(7) may 
also be contrasted with the language used in the Bombay Municipal Boroughs 
Act, 1925. Under that Act in s. 63(2) a similar provision is made regarding 
vesting of property. But the words used in sub-s. (2), of s. 63 of the Act 
are as follows: 

“All property of the nature specified in the clauses to this section, not being spe- 

cially reserved by the State Government, shall be vested in and belong to the muni- 
cipality...” 
Thus, the words ‘belong to the municipality’ have been expressly used to in- 
dicate in what right the municipality gets the property and it is these words 
-which have been interpreted to indicate that the ownership in the property as 
a result of vesting becomes vested in the municipality. By comparing the words. 
of that sub-section with the words in s. 38(J) of the C.P. and Berar Muni- 
cipalities Act, it will be seen that the phrase used in the instant Aet merely 
says ‘‘shall vest in and be under the control of the committee.’ These words 
cannot-be interpreted as, words indicating transfer of title or ownership in the 
property from the Government to the municipal committee. In my views there- 
fore, it is not possible to accept the contention of the appellant-committee that 
as a result of vesting or application of s. 38 of the C.P. and Berar Municipalities 
Act to the municipal committee,. Akola, the appellant-committee became the 
owner of the Morna river and its water whether standing or flowing. It would 
appear also that all public streams, springs and works for the supply, sterage 
and distribution of water which become vested in a municipal committee under 
sub-s. 38(7) (b) become so vested only for the purposes of management: and 
control and it is so expressly stated by the words, ‘‘for the supply, storage and 
distribution of water for public purposes’’. It is not possible to accept the 
contention of the learned counsel for the appellant that the words ‘‘for the 
supply, storage and distribution. of water for public purposes’’ should only 
qualify ‘‘works’’ and should not be read along with the previously appearing 
words like publie streams and springs. Publie streams and springs which are 
vested in the municipal committee are also vested for public purposes of storage 
‘of water or for distribution of water for the public. The claim of the muni- 
cipal committee, therefore, that it has become the owner of the river and its 
water and as owner was entitled tò sell water or control or prohibit its use 
on private premises except on terms and conditions imposed by the committee 
does not appear to be tenable in Jaw. The municipal committee does not be- 
come the owner of .the property which becomes vested under the provisions of 
the statute. Vesting is confined to the purposes indicated in the statute and 
the moment that purpose ceases to be effective vesting also ceases to be effec- 
tive. It is not transfer of title or ownership in the property which is effected 
by the application of this section to the municipal town of Akola, and to its 
municipal authority. i 

The next contention, therefore, that is to be considered. is whether the munici- 
pal committee will still have the right under s. 179(7)(1) of the Municipalities 
Act to make bye-laws providing for a licence being taken and, charging fee for 
that licence. k 

Now, s. 179(1) in its sub-cls. from (a) to (z) (cc), enumerates different topics 
for which bye-laws can be made by a municipal committee. Thus bye-laws 
have to be made for variety of activities which have been imposed on the muni- 
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cipal committee either as statutory duties or optional activities. Different func- 
tions of a municipal committee are enumerated, though not exhaustively in ss. 
‘50 and 51.’ The functidns which are enumerated i in s. 50 are styled as duties of 
the committee and one of the duties of the committee is providing a 
supply of water proper and sufficient to prevent danger to the health 
.of the inhabitants and their domestic cattle and having such water ana- 
lysed periodically. There are several other duties which can be undertaken 
by the municipal committee, but that is left to its discretion. 


It is urged by the appellant that it is one of the statutory duties of a munici- 
pal committee under cl. (k) of sub-s. (1) of s. 50 of the Act to provide for a 
supply of water proper and sufficient to prevent danger to the health of the 

- inhabitants and their domestic cattle, dnd it is for this purpose that, the muni- 
cipal committee is empowered to make bye-laws under the provisions of s. 
179(1) (1) for the supervision, regulation and protection from pollution of 
public cisterns, water-standards, wells ete. Apart from these general powers 
there is a specific power in the latter part of that clause to make bye-laws for 
the supply of water from a public source when water is supplied to private 
premises by making a provision for regulating and controlling such supply. 
It is urged that the power of regulation implies power to require a licence to 
be taken for the activity which is regulated. Here the activity to be regulated 
is supply, of water, and though the supply of water is to be made through pipes 
laid by the applicants such as the plaintiffs in this case, it will still amount to 
supply of water from a public source to private premises and what the muni- 
cipal committee has done is to make bye-laws providing for such supply and 
the liĉence merely is a requirement of prior permission for taking 
the supply from a public source such as the Morna river. There is some force 
in this argument which was recognised by the learned Judge of the lower 
appellate Court. But on consideration of different heads of activities or duties 
‘for which the bye-laws are permitted to be made by the municipal committee, 
I have come to the conclusion that the municipal committee is not entitled in 
the guise’ of. regulating or controlling supply of water from a public source or 
‘making bye-laws for ‘supervision, regulation and protection from pollution of 
publie cisterns, water standards, wells, tanks, etc. to require a licence to be taken 
by a citizen ‘for making use of ‘such tanks, water-standards or getting supply 
of water from a public source. It appears that wherever an activity normally 
permissible is to be restricted, for the purpose of regulating that activity a 
‘licence can be properly required ‘to be taken. Instances of such activities are 
‘to be found in the provision for licensing in els. (c), (c-1), (g), of sub-s. (1) 
‘of 's. 179 or in the substantive provisions of the Act, namely s. 133 or s. 135 
‘where licence is statutorily required to be taken for carrying one of the acti- 
vities. I fail to see how any’ provision for 9 licence being required to be taken 
can with propriety be made while making bye-laws for supervision, regulation 
and protection from pollution of public cisterns, water-standards, wells, tanks, 
‘springs and-other sources from which water is or may be made available. What 
can be’ regulated i is the hours during which water will be made available from 
those sources’ or quantity of water that may be taken; but it is difficult to see 
‘the propriety ofa licence being required to be taken’ for taking water from 
any such public source. As regards the second part, namely, for regulation and 
control of supply of water where water is supplied from a publie source to any 
‘private premises, here again, the propriety of a licence being required for such 
purpose is also not apparent. Therefore, in my judgment, even though the 
“municipal committee has been given power to regulate and control supply of 
water froma public source to private premises such regulatory power would 
not include power to require‘a licence to be taken for that purpose. A licence 
is generally required to be taken for’an activity which is not an activity carried 
on by every «citizen, for instance a broker or a person who carries on noxious 
trade and if such a person carries on a particular trade then with propriety he 
may be asked to take a licence. But it is difficult to see how for the privilege 
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-of taking water from a public source to.any private premises which may be 
required by all citizens a licence can be insisted upon by the municipal com- 
mittee. In my view, therefore, the authority to make %ye-laws for regulating 
and controlling which is given in.cl. (J) of sub-s. (Z) of s. 179 would not in- | 
-clude authority ‘to require a licence being taken. . : 

Even assuming, however, that the appellant-is right in their contention that 
-the power to regulate itself implies power to require a licence to be taken, 
-the next question is whether for such ‘licenée a fee can be imposed. Now; it 
-may-be noted that though at the opening -of his argument the learned counsel 
for the appellant did not rely on the provisions of.s. 70 of the C.P. and Berar 
<Municipalities Act which in terms. permit: a municipal committee to charge 
.a fee for thé, licence, if any licence’ is, granted by. the, committee under the 
Act; such ‘argument was advanced in the. lower-appellate Court and was re- 
‘pelled by that Court. That Court held that the committee was entitled to 
¿charge a fee for the licence if any such licence was granted under the provisions 
-of the Act, which the learned Judge meant ‘that a .fee for a licence can only 
«be charged if a licence.can -bẹ required to be taken by the express provisions 
inthe Aét such as s. 179(Z)(e) ,or-(e-1) or (g), or s. 133 or s. 135, to indicate 
«a few of the sections which speak of licences. There is no express provision in 
the Act authorising bye-laws to be made requiring a licence to be taken for 
‘regulating and controlling supply of water from a public. source .to private 
«premises: ‘The words ‘under this Act’ used in s.-70, therefore, would®not cover 
-cases of licence ‘which are referrable.to. the implied power which is claimed 
munder the power of regulating and controlling an activity. That would seem to 
‘have reference only to the express power of licensing provided in the Act. As 
I have said reliance was not placed’on this section in the main argument ad- 
-dressed ‘by’ the learned counsel for ‘the appellant, learned counsel for the res- 
‘pondents had no chance to'reply to any such submission. I have made reference 
-to this fact because this argument.was-noticed in the judgment of the lower 
appellate Court. Mr: Chandurkar wanted to raise this question in repły and 
‘I had: declined to allow -him to,do so at that stage as it would have-been un- 
‘fair to the respondents to permit any argument being addressed for the first 
‘time in reply. Moreover, in my opinion, no such claim could he validly made 
‘in this case inasmuch as, the ‘licence -for which a -bye-law is made under s. 
-179(Z) (2) is not a-kind of licence which is indicated in s.,70 of the Act.. 

It is, however, contended for the appellant that there is general power of 
‘imposing a‘fee if there is power to require a‘Jicence to be taken. It is urged 
‘that -what* is.imposéd in the bye-laws.of the municipal committee is merely 
‘a licence fee. There is a well-understood distinction between a fee.and a-tax, 
-though ‘both: are ‘pecuniary liabilities compulsorily leviable under the provisions 
sof the Statute. It is not’ necessary to refer to various decisions on this point 
and the law is well-settled in principle by their Lordships of the Supreme. Court 
in the three decisions of that Court namely, The Commissioner, Hindu Reli- 
gious Endowments, Madras v. Sri Lakshmindra Thiftha Swamiar :of ‘Sri-Shirur 
:Muttt; Mahant Sri Jagannath Ramanuja Das v.. The State, of Orissa® and’ Rati- 
dal Panachañd Gandhi v..The State -of -Bombay®.; In order that ‘an -impost 
may legitimately be claimed as a fee and not a-tax, ‘it :must'beʻshown that the 
‘burden imposed is not unduly high considering-the' expenses incurred by the 
‘committee or the authority for making the arrangement for the facility or 
service which occasioned the impost: In the instant case, it is claimed by the 
municipal committee that they had to incur expenses for maintenance and re- 
pairs of the two dams called anicuts so that sufficiént quantity- of: water .may 
Ibe available and also to take steps by way of protecting the water from ‘pollu- 
‘tion and also to watch the water supply throughout:the year. For this ‘purpose 
‘jthey had to incur certain expenditure .and it is precisely for meeting this 
«expenditure which has been increasing in recent, years that the cemmittee con- 


4 [1954] S.C.R. 1005. 6 [1954] S.C.R. 1055. 
< .5.°[1954] S.C.R. 1046. < 
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‘templated ‘increasing the amount of impost which is called water charge from 
«0-3-0 per one thousand gallons per year to 0-6-0 per one thousand gallons per 
year. Now, the munfeipal committee was asked particulars about these ex- 
penses and they. furnished ‘these particulars of expenses in the form of a state- 
ment which is :to be found at page.33.of the Paper Book. That statement gives 
year-wise income from water charges. and -expenditure on maintenance of ani- 
cuts. A bare glance would show that the expenditure is far less than income. 
Thus in the. year in dispute, namely, 1952-53, -the income from water charges 
was Rs. 6,640-6-0 whereas the expenditure was: Rs. 1,300-1-6. Next year, the 
income was Rs. 6,986 and the expenditure was Rs. 902-11-3. In the year “1949-50, 
‘year which is apparently most favourable to the appellant, the income was 
Rs. 4,852-4-0 and the expenditure: was’ Rs: -1,002-6-9.. It could hardly be con- 
‘tended with reasonable assurance that the income realised from water’ charges at 
the rate fixed by the-byelaws has.any bearing or proportion to the expenditure 
incurred as shown -by the municipal .committee. When this was pointed out 
it was urged by the learned counisel ifor thé appellant that besides the figures 
of expenditure actually disclosed the committee ‘has also. stated that they are 
required to incur expenditure for supervising the doors of the anicuts at the 
points for safeguarding pollution of water and for this purpose expenditure is 
made from general fund. Unfortunately for the appellant they have not indi- 
cated what amount is expended on these items. The committee were the best 
authorit? which could haye placed this information before the Court to enable 
the Court to judge whether there is any reasonable proportion maintained within 
the expenditure incurred and the income realised for this service. In the 
absence of any such material, there ino option but to gó on the figures which 
are actually supplied and ‘these figures which are found at page 33 of the Paper 
Book cannot justify.-the conclusion ‘that :the*fee" which is realised at the rate 
of 0-3-0 per’ one thousand ‘gallons per: year-bears â reasoriable proportion to, the 
expenditure incurred for maintaining:the dams’ or anicuts and for the activity 
of regulating and controlling the public source of water.- So, one of-the tests 
that has to,be accepted for-determining whether the impost bears a reasonable 
proportion to the expenditure incurred: for ‘the’ service rendered is not satisfied 
im this case, Similarly,.the municipal committee has admittedly appropriated 
this income to its general fund. It is not-ear-marked for maintenance or exten- 
sion of service and goes towards: the genéral fund of the committee. Even 
though under s. 61 of the Municipalities Act income from whatever source is 
put in general fund, there is no prohibition in the committee in: ear-marking 
its income from a particular activity which is:fee on this head if it is ‘to esta- 
“blish its claim that what is charged is only by way of a fee and not by way of 
a tax. I am, therefore, satisfied that the burden that is imposed’ on persons like 
the plaintiffs under the bye-laws is not in the nature of a fee but is really 
a tax. This is further established by the fact that the impost is calculated at 
the. rate of 0-3-0 per one thousand gallons per year. In effect it means that 
the municipal cOmmittee is selling ‘water to the plaintiffs at the rate of 0-3-0 
per thousand ‘gallons per year. If that is the character of the deal between 
the plaintiffs and the municipal committee, it is difficult to see how the rate at 
which these charges are: calculated’ can still be styled as a fee. Whatever ex- 
penses' are required to be incurred by the municipal committee for maintaining 
the dams have to be incurred‘by them whether water is or is not, taken for 
commercial purposes. “It is not the case of the municipal committee that they 
had to incur ‘any extra expenditure: because water was taken by a mechanical 
process through å ‘pipe system by ‘the plaintiffs. ” Admittedly, water must be 
taken by other sources such as by hand-carts or motes. Unless, therefore, ex- 
penditure is directly related’ to the income that is expected to be earned by the 
imposition it is difficult forthe municipal committee’ to contend that the impost 
is in the nature of a fee; 


It is also urged on behalf of the respondents that the only power that is 
given to the municipal committee to impose financial burden is deposited in 
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s. 66 of the Municipalities Act. Apart from s. 70 of the Act, under s. 66 (1) (&): 
a municipal committee is entitled to charge a water rate where water is sup- 
plied by the committee. It is urged that in this case accérding to the municipal 
committee itself, what it is doing is merely supplying water to the plaintiffs. 
If water is being supplied to the plaintiffs and anything is to be charged for 
the supply to the plaintiffs then the only manner in which charge can be im- 
posed is by imposing a tax by following the due procedure under s. 66(J) (F), 
read with s. 67 of the Municipalities Act. The power to impose a water rate 
is depogited in s. 66(1)(%). It is not deposited in any other section. When 
there is an express provision as to the manner in which a water rate can be 
imposed on citizens by a municipal committee it is not permissible for the 
committee to make a bye-law under s. 179 to impose a water rate and call it a 
licensing fee. I find considerable substance in this’ contention of the learned 
counsel for the respondents. The taxing power of`a municipal committee is 
a delegated power. The power is really of the Legislature. The Legislature 
has delegated that power in a section of the Municipal law. If such power is 
to be read as having vested in the municipal committee it must be found in 
the express power which is given by the Act and in this case in s. 66 or s. 70. 
In my opinion, no municipal authority or any delegated authority has legal 
power to impose financial burden in carrying out its public duty except in the 
manner and to the extent permitted by the statute which creates that authority. 
This power should, therefore, be referrable only to the provisions of*s. 66 or 
s. 70 of the Act. Whether it is called a licence fee or a water rate, in effect, 
it amounts to a water rate for the supply of water. It is not possible to accept 
the contention of the learned counsel for the appellant that the supply of water 
which is indicated in entry (k) of s. 66(1) is the supply to the general public 
and that what is provided for in s. 179(1)(l) is something different even 
though s. 179(7)(1) in the latter part speaks of regulating and’ controlling 
of supply from a public source to any private premises. ‘It is still supply of 
water by the municipal committee. Therefore, I do not think that any charge 
can be levied for such supply except by imposing a water rate whjch is a tax 
according to the definition in s. 3(n) of the Act by recourse to the provisions of 
ss. 66 and 67 of the Act. In my judgment, therefore, there is no statutory 
power in the municipal committee to levy either a tax or a fee or any other 
impost which will create a financial burden on'the citizens in the guise of making 
bye-laws under s. 179 of the Act, unless it is a fee for a licence expressly per- 
mitted under s. 70 of the Act. 

The learned counsel for the appellant relied“on a decision of the Nagpur 
High Court reported in Nagpur Kshatriya Khatik Samaj v. Corporation of City 
of Nagpur’. The judgment was delivered by the learned Chief Justice 
Mr. Hidayatullah, as he then was, with whom was sitting Mr. Justice Kotval 
of this Court. It is not necessary to reproduce all the passages on which 
reliance is placed by the learned counsel. At, page 111 of the Report, the 
decision of the Calcutta High Court in Netram v. Chairman, R. Municipality$ 
and several deductions that have been made indicating criteria to decide whe- 
ther the impost is a tax or a fee are reproduced with approval. I can do no 
better than respectfully refer to that decision and also the decision of the 
Supreme Court already referred to above by me. Applying the test given in 
those decisions I have come to the conclusion that the so-called water charge 
or licence fee, that is imposed by the bye-laws made by the municipal committee 
is really a tax or a water rate for the'supply of water and the municipal 
committee was not authorised to impose such a charge except by imposing a tax 
after following the procedure laid down’in ‘ss. 66 and 67 of the Act. That not 
having been done, there is no liability on the plaintiffs to pay anything because 
the bye-laws provide such payment for the supply of water. 

The appellant has an alternative defence to the case and that defence is that 
both the plaintiffs having entered into an agreement with the appellant-com- 


7 [1956] Nag. 102. -3 (1955) 59 C.W.N. 872. 
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mittee under which they asked for the supply of water-had agreed to pay charges 
fixed by the bye-laws and having actually been supplied with water cannot 
now go back on that_@greement and.claim refund of the amount, In support 
of this part, of the case, the appellant-committee ‘filed documents only in the 
suit filed by the Oudh Sugar Mills. The committee did not file any documents 
from which the alleged contract could be spelt out in the suit filed by the Sawat- 
ram Ramprasad Mills. No evidence was led on either side and the case went 
to trial only on.the documents filed by both the parties. Both the Courts below 
have come to the conclusion in respect of this contention with regard to the 
Oudh Sugar Mills suit that the appellant-committee has failed to establish 
the contract. The learned Judge of the lower appellate Court has also referred 
to.the fact that no concluded, agreement as such had been entered into between 
the , parties and in the absence of such a document the appellant-committee 
cannot be said to have established its case of contractual liability. This find- 
ing is challenged before me by the learned counsel for the appellant-committee 
on the ground that the agreement was arrived at as a result of the correspon- 
dence between the Oudh Sugar Mills and the appellant-committee. The cor- 
respondence has been placed on record and if it could be shown from the cor- 
respondence that there was an agreement between the parties then its con- 
tention based on the contractual liability should be accepted. It is further 
contended that the contract is of a kind which is not required to be in writing 
or after following the procedure as laid down in s. 44 of the Municipalities Act. 
According to the appellant-committee this is not an agreement with respect 
to immovable property at all. The contract is regarding the purchase of mov- 
able property, namely water. As the contract is with respect to a movable pro- 
perty it isnot necessary that it should be in writing or that the procedure under 
sS. 44 should be. followed. It is also contended that the failure to follow the 
necessary procedure would not result in barring the municipal committee from 
pleading or proving the contract or resisting the suit on the basis of such a 
contract... The learned counsel has referred to a decision of this Court, 
in Vithal Narayan. Musale v: Municipal Commissioner, City of Nagpur Corpora. 
tion, Nagpur.® In that case, an'agreement alleged to be entered into between the 
Nagpur Corporation and another person was the subject of consideration 
and it was held while interpreting sub-s. (2) of s. 44 of the Act that such 
a, provision. does not make an agreement or contract void or unenforceable but 
only creates a disability in one of the contracting parties in enforcing the 
contract against the committee. In my opinion, it is not necessary to decide 
this question as I have come to the conclusion that the contract is not with re- 
spect to the sale of a movable. I have already held that the bye-laws provided 
for permission to the licensee to take water. Under the bye-laws the only part 
or the-activity that the municipal committee plays is of maintaining the anicuts 
‘or dams and preventing water being polluted. Beyond doing these duties the 
municipal committee does not take any overt steps to supply water in the sense 
that it stores water and makes it available to its users. In effect, therefore, 
-what the municipal committee permits as a result of the bye-laws is to allow per- 
sons like the plaintiffs to take water from the Morna river and what is guaran- 
teed on issue of a licence on payment of a fee is the right to take water. In 
my view, the right to take water is not the right with respect to a movable pro- 
perty. It is the right with respect to immovable property and in that aspect of 
the case the agreement or contract entered into between the parties as alleged by 
the plaintiffs will-not amount to an agreement with respect to sale or purchase 
‘of movable property. The learned counsel for the appellant referred to two 
English decisions to show that water can be treated as an article or movable 
‘property. It is possible to take that view in the context of the provisions of 
some statutes but, im my opinion, on a proper construction of the bye-laws made 
‘by the municipal committee what the bye-laws provide for is the right to take 


9 (1961) Special Civil Application No. 54 on March 18, 1961 (Unrep.). 
-of 1961, decided by Kotval and Chitale JJ., 
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water and not to.supply of water from the depository. In fact, water is drawn 
from thé river by a pumpihg- arrangement and the machinery. set up by the- 
persons: ‘like the plaintiffs. It is they who-set up pumping: station, lay. down: 
pipes’ and’ take water from’ ‘the river to’ their premises. The’ municipal comi 
mittée: enters into-picture at the initial stage when permission is sought to do. ; 


‘these’ things and dlso when it expects to be paid for the actual water:taken by 


the consumers at a fixed ‘rate. It, therefore, cannot be said that in the. instant 
case the municipal ‘committee supplied: water. as. such. - If the municipal.com- 


. mittee were to supply water in the sense that it sold water, then we would expect 


the murficipal committee to make its arrangements to pump water, store it and. 
then make it available through the deposit. or the. storage tayk in ‘fixed quanti- 
ties. In fact, water’ is taken from running stream which is a river in. this 
ease. As ‘I have already rejected the contention of -the appellant- committee 
that running water or stationary water -vests' in the committee in the right: of 
ownership, it algo! canòt be said’that the committee is eee that water from 
the“ ‘river bed or stream: "+ * PES 

~. Phe appellant has rélied on. thres dostments in hisas whith. oen to 
them ‘establish -the contract bétween: the parties. - These ‘documents are .exh. 
D-5? which is a letter from respondent No. 2 to-the Secretary, ‘Municipal. Com= 


i initted, ` Akola, seeking permission to take water from- some point.in the“river* 


and’ also ‘to Jay down a pipe line. ‘The reply sent by-the President under exh. 
D-6 to this letter contains a significant statement.’.--It is stated that tRere will 
be no PAE a to the oy era water from- the: bed of the river PERNA 


erns 


oiar Tn are iio thé “sipalant-conuities has tailed to” establish that. 


either the quantity°of Water t0: be ‘taken “or the rate charged" had- been fixed as. 
a result ` of thé agreément: “What has'béen agreed upon" after ‘negptiations is- 
the area over which the pipé line has to be laid and: perhaps’ the sizé’ of the 
pipe, The Nazul authorities also enter into the pictare: because ‘part, of thé area. 
over which pipes“ ‘had: to be ldid belonged to the Nazal Authorities?” Thérefore,- 

the only matter ‘on ‘Which’ negotiations’ were, enteted ‘into dnd ‘finalised between- 


© the’ parties” ‘Was fegardinig thé permission: to lay: down pipes.’ There-was no ne- 
. götiatioń ag regards‘the quantity of water or‘the rate at which the supply was to 


becharged. Tt, "therefore, catinot'be said that’ thé liability of the plaintiffs has. 


arisen as a result of a contract. ‘Even ‘though the agreement was entéréd into- 


between: the- plaintiff: and‘ the municipal committee to fix the area over which 
the’ pipes ‘had to ‘be’ laid the subject-matter of -the agterent’ was” “only that 
and not the rate or ‘the’ charges whicli were to be’ paid by‘ one party: to" thé other; 
that being already fixed by thé byé-laws.’ It is not suggested that the municipal 
committee could’ reduce the ‘charges’ ignoring the bye-laws. Thus, there was. 
little which the municipal committee could ‘do in the matter of fixing of charges. 
by, way: of negotiations, in this | ‘agreement. “In my ee. therefore, even 


pay 


provisions of ‘the’ bye‘laws :In'the view I take eu fhe Pee it is not hecés- 
sary to decide, as urged by’ the’ léarhed*counsel“for the respondents, whether- 
in spite of the liability’ being’ contractual, : the plaintiffs. would ‘still be entitled 
to claim refund’ if it is ‘establishéd” that flere was a mistake or ecoercion in 
making the payment. I hold that the appellant-committee has failed to esta- 
blish that the liability for the payment of water charges arose as a result of 
contractual obligations. 
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- No other contentions were raised in support of this appeal. . Thus, the result is. 
that the appeal fails and is dismissed with costs. There shall be separate costs. 
for tach a the Tespondénts. -` EEN 
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See n CRIMINAD “APPEAL. 


Before Mr, Justice Tambe. and Mr. Justice Chandrachud. : 
THE STATE. v. BHAUSA HANMATSA PAWAR." 


Procedurë Code- (Aet V af 1898). ‘see. Hie Cores issued ander s. 129A of Bom., 

.Act:XXV of 1949 by. Chemical: ‘Examiner: whether conclusive of facts- stated hevewes 
, Applicability of s. 129B, to ‘certificates; relating, to nature of preparation claimed to be~ 
medicinal—Burden of establishing, that artigle does not fall under s. 24A whether on 
accused. 


The certificate of the Chemical Examiner’ which is made admissible in evidence 
under s. 129B’ of the Bombay Prohibition Act, 1949, is not conclusive of the facts- 
stated fherein. The question whether what is'stated in the certificate is good evid- 
ence or not is a question for the Courts to decide. The probative value to be- 
attached to the certificate must ‘depend-upon-a variety of circumstances such as the: 
data, available to the Analyser, ithe méthod- of analysis‘adopted by him, the fulness 
of his conclisions and, pene geheraliy; the vulńetability to which his premise is: 
subject. -- ~ 

Under s. 129A read with s. 1298 of the ‘Bonibay- Prohibition Act, 1949, a certificate: 

. issued’ by. the Chemical Examiner or. Analyser..is admissible provided that the ‘certi- 
“ficate’ contains the results. ofythe analysis òf ‘the blood collected or extracted from 
; the body. of a person. Section :129B of thé Act does not cover cases in which the- 
certificates of the Chemical. Analyser relates to the:nature of a preparation, claimed 
:ı to be medicinal, whichis submitted to him for analysis. In such cases s. 510 of the- 
Criminal Procedure Code, 1898, will apply, and though the report of the Chemical 
Examiner is admissible under the section, it is not conclusive of the facts stated therein. 
_'The -burden of establishing that a particular article does not fall under s. 24-A of” 
"the Bombay Prohibition Act, -1949, rests on the-prosecution. Therefore, the burden of 
establishing that any article referred;to in-s. 24-A of the Act is not unfit for use as: 
intoxicating liquor is on the: prosecution. Sait 
State of Bombay v. Narandas, referred to. 


THE facts-appear in the judgment., 


M. A. Rane, Assistant: Government Pleader, Ír the State .(in both). : 
a B. Bhasme and H. D. Gole, for'the accused, in Criminal Appeal No. 949: 
of 1961. 

D. Y. Lovekar, fòr the akensed, in Criminal Appeal No. 974 of ‘1961. 


Cuapraceup J. Ina rai effected on July 24, 1959, two barrels con- 
taining wash of ‘Angurasava’ and three boxes containing 7109 bottles, labelled’ 
as ‘Angurasava’ were found in the house’ of the respondent. Samples taken 
from the barrels-and the boxes were sent for analysis tó the Chemical Analyser’ 
and to the Principal, Podar Medical, College ‘Bombay. As,the report of the- 
Chemical Analyser showed that- three out’ of four samples contained alcohol 
in varying degrees, the respondent and? two: others, were charged of offences- 
under ss. 65(f), 66(b) and 83 (1) of the ‘Bombay*Prohibition Act. The de- 

*Decided, December “8, 1961. Ciiminal “and Judicial Magistrate, First Class, Satara,. 

Appeal No. 949 of 1961 (with Criminal Appeal in Summary Case No. 594 of 1960. 


No. 974 of 1961), against the order of acquittal 1 (1961) 64 Bom. L.R. 260, S.C. 
passed by A. Qayum, Second Joint Civil Judge 
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fence of the respondent was that he owns a manufactory which produces.‘ Angu- 
rasava’—a medicinal preparation contaming Ayurvedic ingredients which ge- 
nerate alcohol. In. substance, the contention of the resp@ndent was that ‘Angu- 


_ rasava’ being a medicinal preparation is outside the ambit of the Prohibition 


‘liquor; 


Act. Partly relying upon thé certificate issued by the Principal, Podar Medi- 
eal College, Bombay, the learned Magistrate has acquitted the respondent, 


“holding that the prosecution has failed to discharge the onus of proving that 


‘Angurasava’ is ‘prohibited liquor’. Accused Nos. 2 and 3 who are respecti- 
vely the brother and father of the respondent have also been acquitted on the 
ground: mainly, that the evidence did not indicate that they had any connection 
with the pharmacy of the respondent. By this appeal, the State of Maharashtra 
challenges the order of acquittal in so far as it concerns the respondent. 


In support of the allegation. that the respondent was in possession of the 


‘wash’ and the bottles labelled as ‘Angurasava’ the prosecution examined four 


Police Officers and a panch. The evidence of these witnesses has no relevance 
on the question which now arises before us, for, it is not disputed that the 
barrels and -the bottles were found in the house of the respondent. The sole 
question which arises for our determination is whether it is established that the 
liquid described as ‘Angurasava’ is ‘intoxicant’ the possession of which is pro- 
bited under the Bombay Prohibition Act. To substantiate the allegation that 
Angurasava is such an intoxicant, reliance is placed on the certificates 
issued by the Chemical Analyser and the Principal of the Podar Col- 
lege, Bombay. The certificate of the Chemical Analyser which is at exh. 9 
says that three out of four samples contained ‘‘2, 2 and 6% v/v. of ethyl alcohol 
respectively and they contain yeast. No alkaloidal ingredient or metallic poi- 


_ son was detected in them.’’ The certificate of the Principal of the Podar Medi- 


cal College which is at exh. 10 reads as follows: 

“Formula:supplied is found to be similar to that given in the Ayurvedic Books. There 
are no easy methods to find out the herbal drugs dissolved in a liquid. It is not possible 
for us, to find out the herbal drugs used in the above liquids. The colour and smell of 
the samples supplied is not identical with the colour and smell of fermented Ayurvedic 
‘preparation like, Assav & Arishta. Hence it is very difficult to give any definite opinion. 


_ in the matter.” 


Mr. Rane, who appears on behalf of the State, contends that the certificate 
of the Chemical ‘Analyser establishes that the-bottles which were seized: from 
the respondent contained alcohol in different measures and that, therefore, the 
respondent must be held to have committed an offence under s. 66(b) of the 
Bombay Prohibition Act. On the same reasoning, says Mr. Rane, the respon- 
dent must also be held guilty under s. 65(f) of the Prohibition Act, because 
the sample of the wash also contained alcohol. The question which we have 
‘to: determine is whether on a mere finding that the wash and the liquid which 
was found in possession of the accused contained alcohol, he can be held guilty 
for being in possession either of material to manufacture prohibited liquor or 
for being in possession of prohibited liquor. Section 12 of the Bombay Prohi- 
‘bition Act, in so far as is material, provides that no person shall manufacture 
liquor or possess liquor. Section 13, in so far as is material, provides that no 
person shall have in his possession any materials for the manufacture of liquor. 
Consequent upon the decision of the Supreme Court in The State of Bombay 
v. F. N. Balsara’ declaring that provisions of ss. 12(c), 12(d) and 18(d) are 
invalid to the extent to which they affected the possession, use, sale and pur- 
chase of medicinal and toilet preparations, the Bombay Legislature enacted Act 


‘No. XXVI of 1952 by which s. 24-A was added to the Bombay Prohibition Act, 
“Section 24-A provides that nothing in the chapter in which ss. 12 and 13 amongst 


other sections appear shall be deemed to apply to: 


“() any toilet preparation containing alcohol which is unfit for “use as intoxicating 
e 


1 T1951] S.C.R. 682, s.c. 53 Bom. L.R. 982. 
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, @):any edea preparation containing’ “alcohol . which is unfit for: ‘use as intoxi- 
cating liquor; A oe 

¢3)' any: antiseptic préfaration. or solution iontaini alcoho ‘which is unfit. for use ' 
as: intoxicating liquor; - , F 

(4) any flavouring extracts, essence or syrup containing alcohol which is`unfit for 
use as -intoxicating liquor: 

Provided that-such article corresponds with the description and limitations mentioned 
in section 59A.” ; 


_ The learned Assistant Government Pleader contends that once it is estaBlished 

by: the prosecution that what was seized from the possession of the accused 
contains alcohol, the burden of proving that the preparation falls under 
s. 24-A is on the accused. We cannot accede to this submission because 
to accept this argument is to hold that s. 24-A of the Bombay Prohibition Act 
is in the nature of an exception to the general provisions of that Act. Both 
the language and the legislative history of s. 24-A shows that it cannot be con- 
strued as carving out an exception from the general provisions of the Act. 
„What that section does is to declare that the preparations specified therein are 
outside the pale of the Prohibition Act. The genesis of the law contained in 
+s, 24-A is that in seeking to restrain the possession, use, sale and purchase of medi- 
inal and toilet preparations, the State Legislature was imposing unreasonable 
restrictions on the-right to acquire, hold and dispose of property, guaranteed 
by art. 19(1)(f) of. the Constitution. It, therefore, became necessary to de- 
clare that those preparations were not intended to fall within the mischief of 
the Act. It is not as if-the toilet and medicinal preparations would fall under 
ss. 12 and 13 but for the provisions contained in s, 24-A of the Act. The effect 
of the decision of the Supreme Court in Balsara’s case can only be that any 
restraint on the bona-fide use of medicinal and toilet preparations was uncon- 
stitutional and therefore void. The burden, therefore, of establishing that a 
‘particular article does not fall under s. 24-A rests, in our opinion, on the 


`. prosecution. What the prosecution is called upon to.do in a case in which 


‘charges suchas the ones in the present case are levelled against the accused 
is to prove that the liquid seized from the accused is prohibited liquor, and the 
implication of that burden can only be that the prosecution must also establish 
that the liquid which is seized from the accused is not of a description mentioned 
in s, 24-A of the Bombay Prohibition Act. The question, therefore, which we 
have to decide is whether the prosecution can be said to have established that 
.. the liquid which was found in the possession of the accused is a liquid, which 
“does not fall under sub-s. (7) of s. 24-A of the Bombay Prohibition Act. Sub-. 

` section (2) of s. 24-A provides that the Act will not apply to medicinal prepara- 
tions containing alcohol which is unfit for use as intoxicating liquor. The 

first question to which we have to apply out mind is whether the preparation 
called ‘Angurasava’ is a medicinal preparation such as is exempted under sub- 

s. (2) of s. 24-A of the Act. On the question as to whether the preparation is a 
medicinal preparation, the learned Assistant Government Pleader relies more on 
the certificate of the Principal of the Podar Medical College than on the certi- 
ficate issued by the Chemical Analyser. We are afraid, we cannot permit the 

learned Assistant, Government Pleader to place any reliance. on the former 

* certificate which appears at exh. 10 because the opinion expressed in that certi- 
ficate cannot be treated as legal evidence. It is beyond controversy that, 
normally, in order that a certificate could be received in evidence, the person 
who has issued! the certificate must be called and examined as a witness before 
the Court- A certificate is nothing more than a mere opinion of the person 
who purports to have issued the certificate, and opinion is not evidence until 
the person who has given the particular opinion is brought before the Court and 
is subjected to the test of cross-examination. The certificate of the Principal, 
Podar Medic&l College, without more, not, being evidence and s. 510 of the 
Code of Criminal Procedure or s. 129-B of the Bombay Prohibition Act which 


` contain special rules of evidence being inapplicable to such a certificate, the re- 
L.R.-20. © * 
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liance placed by Mr. Rane thereon is, in our opinion, misconceived. The con- 
tents, therefore, of the certificate issued by the Principal of the Podar Medical 
College cannot form the basis of a finding that the prep£ration is not a medieinal 
preparation. 

Apart from the legal aspect, even on facts it seems to us impossible to accept 
the contention advanced on behalf of the State that the certificate of the Princi- 
pal of the Podar Medical College establishes that the preparation which was 
found in possession of the respondent is not a medicinal preparation. The 
certifigate shows that the formula supplied is a formula of an Ayurvedic medi- 
cinal preparation and is similar to the one which is found in Ayurvedic books. . 
The certificate also shows that it was not possible for the Pxincipal ‘‘to find out 
the herbal drugs” which were used in:the ‘Angurasava’, a sample of which 
was supplied to him. In view of the statement contained in the certificate that 
‘Gt is very diffieult to give any definite opinion in the matter”, we must reject 
the argument advanced on behalf of the State that the certificate proves that 
the preparation is not a medicinal preparation. 

Turning then to the certificate of the Chemical Analyser, it says that the 
samples contained ethyl alcohol varying from 2 per cent. to 6 per cent. v/v. 
The defence of the accused is that Angurasava is a medicinal preparation, and 
there is nothing in the certificate of the Chemical Analyser which negatives 
that defence. The certificate does not set out a full and complete result of 
the analysis of the substance which was sent to the Chemical Analysé@r for exa- 
mination. In the'absence of any evidence to show that the other ingredients 
of the preparation were not such as to make the preparation a non-medicinal 
preparation, we are unable to hold that the defence of the accused is ‘not rea- 
sonably true. The learned Magistrate has, in fact, accepted the defence of 
the accused and no reasons have been shown by the learned counsel on behalf 
of the State why we must take a view different from the one taken by the learned 
Magistrate. 

While dealing with the argument which arises under s. 24-A, it would be 
necessary to make a reference to the provisions contained in s..59-A of the 
Bombay Prohibition Act. Preparations mentioned in s. 24-A would fall be- 
yond the scope of the Prohibition Act only if the provisions of s, 59-A are 
complied with. Section 59-A provides that: 

“(1) No manufacturer of any of the articles mentioned in section 24A shall sell, 
use or dispose of any liquor purchased or possessed for the purposes of such manufacture 
under the provisions of this Act otherwise than as an ingredient of the articles autho- 
rized to be manufactured therefrom. No more alcohol shall be used in the manufacture 
of any of the articles mentioned in section 24A than the quantity necessary for extraction 
or solution of the elements contained therein and for the preservation of the article: 

Provided that in the case of manufacture of any of the articles mentioned in section 

24A in which the alcohol is generated by a process of fermentation the amount. of such 
alcohol shall not exceed 12 per cent. by volume.” 
The defence of the accused is that he manufactures a medicinal preparation in 
which alcohol is generated by a process of fermentation. In order, therefore, 
that the preparation which is claimed to be a medicinal preparation may fall 
within the four corners of s. 24-A of the Bombay Prohibition Act, it is neces- 
sary that the alcohol which is found in this preparation must not exceed 12 - 
per cent. by volume. The certificate of the Chemical Analyser is clear on the 
point that the samples contained alcohol varying from 2 per cent. to 6 per cent. 
by volume. The condition laid down in s. 59-A of the Bombay Prohibition Act 
is, therefore, satisfied. 

If the preparation, therefore, is a medicinal preparation and it also complies 
with the requirement of s. 59-A of the Prohibition Act then the next question 
to which we have to address ourselves is, is this a preparation which is unfit 
for use as intoxicating liquor, such as is exempted by s. 24-A of the Prohibition 
Act? Being a medicinal preparation, it must, of course, be fit for use as a 
medicinal preparation. The question which arises under s. 24-A, sub-s. (2), 
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is, is this medicinal preparation which contains alcohol such as is fit for being 
used as intoxicating liquor? In other words, the question is whether the medi- 
cinat preparation can b8 normally taken by a person in a normal doze as an 
‘intoxicating liquor. In order to determine this question, we must necessarily 
take into account the percentage of alcohol which is found in the preparation. 
If the percentage of alcohol found in.a medicinal preparation is very high then 
it may be possible to take the view that,the preparation is such as is fit for being 
used as intoxicating liquor and since what s. 24-A exempts is a medicinal pre- 
paration containing aleohol which is. unfit for use as intoxicating liquor, a 
particular preparation containing a high percentage of alcohol may fall tvithin 
the mischief of the Prohibition. Act., In the case before us, the preparation, 
in the first place, is shown to be a medicinal preparation and the certificates 
of the Chemical Analyser and of the Principal of the Podar Medical College 
are not destructive of the defence taken by the accused. In the second place, 
the preparation also complies with the requirements of s. 59-A because alcohol 
which is found in the medicine is generated by a process of fermentation and 
not more than 12 per cent. of alcohol by volume is detected in the preparation. 
On the question as‘to whether this medicinal preparation which contains aleohol 
of less than 12 per cent. by volume is tinfit for use as intoxicating liquor, no 
evidence has been led by the prosecution to show that it is fit for being used as 
intoxicating liquor. Mr. Rane contends that the burden of establishing that 
the preparation ‘is not unfit for being taken as intoxicating liquor is not on the 
prosecution but that it is for the accused to prove in the first, place that the 
preparation is a medicinal preparation, and in the second place that this medi- 
cinal préparation ‘is not fit for being used as intoxicating liquor. In view of 
the judgment of the Supreme Court in State.'of Bombay v. Naraindas? it is 
impossible to accept the contention of Mr. Rane. Mr. Justice J. C. Shah, who 
delivered the judgment of the Bench, observes in the judgment that (p. 268): 
“.,.In a criminal prosecution, normally the burden lies upon the prosecution to prove 
all the ingredients which constitute the offence charged against the accused, and we are 
unable to agree with the submission of the Solicitor-General that a different rule is in- 
dicated in the trial of offences under the Act. It was for the State to prove that the 
substance seized, if a medicinal preparation, was not unfit for use as intoxicating liquor. 
The State has even under the Prohibition Act to establish that the respondents had in- 
fringed the prohibitions contained in ss. 12 and 13.. Undoubtedly, by virtue of s, 24A 
the prohibitions do not apply to certain categories of toilet, medicinal, antiseptic and 
flavouring preparations, even if they contain alcohol; but on that account the burden 
lying upon the State to establish in any given ease in which it is alleged that the accused 
has infringed the prohibitions contained in ss, 12 and 13 that the infringement was not 
in respect of an article or preparation which was covered by s. 24A is not shifted on to 
the shoulders of the accused. Section 24A is, in substance, not an exception; it takes 
out certain preparations from the prohibitions contained in ss. 12 and 13.” 
In view of the judgment ,of the Supreme Court; it is clear that the burden of 
establishing that the substance is not unfit for use as, intoxicating liquor is on 
the prosecution. As we have observed earlier, this burden the prosecution has 
failed to discharge in the present case and we must, therefore, hold that the 
prosecution has failed to establish that the substance seized from the respondent 
is prohibited liquor within the meaning of the Bombay Prohibition Act. 


The learned Assistant Government Pleader finally urges that the observations 
contained in the judgment of their Lordships of the Supreme Court cited above 
are capable of the construction that the burden of establishing that a parti- 
cular substance is medicinal preparation is om the accused and that it is not for 
the prosecution to prove the negative.: While dealing with this argument, it 
must be mentioned that the facts of the case before the Supreme Court were in 
material respects different from the facts of the case before us. In the case be- 
fore the Supr&me Court, the’ prosecution had led positive evidence to establish 


2 (1961) 64 Bom. L, R. 260,.8.C. 


308 THE BOMBAY LAW REPORTER. [VoL LXIV. 


that the preparation which was manufactured by the accused was not a medi- 
cinal preparation. The defence of the accused in that case was that the prepa- 
ration was an Ayurvedic medicine called ‘‘Mrugmaddsav’’, The prosecution 
led evidence to show that ‘‘Mrugmadasav’’ normally contains musk or Kasturi 
which is priced at Rs. 60 to Rs. 80 per lb. Taking into account the fact that 
a bottle of Mrugmadasav the contents of which weighed 1 lb. was sold by the 
accused at the price of Rs. 1-12-0, the Supreme Court held that it was highly 
unlikely that the preparation could be Mrugmadasav as was claimed by the 
accused. The prosecution had also led evidence in that case to show that the 
samples which were sent to the Chemical Analyser were found to contain as 
high a percentage of aleohol as 75 to 79 per cent. Taking into account these 
two circumstances the Supreme Court came to the conclusion that in the first 
place the preparation was not a medicinal preparation and that, secondly, the pre- 
paration was such as was fit for being used as intoxicating liquor. In dealing 
with the question as to whether the preparation was fit for being used as an 
intoxicating liquor Mr. Justice Shah has observed in his judgment that what 
is necessary to find out in such cases is whether the medicinal preparation is ca- 
pable of intoxicating when it is taken in a normal dose in which any ‘Asava’ 
may be consumed. In the present case, the ‘Angurasava’ which was found 
in possession of the accused is found to have contained aleohol varying from 
2 to 6 per cent. by volume. Applying the test laid down by the Supreme Court, 
it seems to us impossible to come to the conclusion that either the burden of 
establishing that the liquid which was found in his possession was unfit for 
use as intoxicating liquor was on the respondent or that, as a matter of fact, 
‘Angurasava’ contained such a percentage of alcohol that taken in a* normal 
dose in which it would normally be taken, it was capable of being used as intoxi- 
cating liquor. In our opinion, therefore, the learned Magistrate was justified 
in coming to the conclusion that the prosecution had failed to prove that the 
accused had committed an offence either under s. 65(f) or s. 66(b) of the Bom- 
bay Prohibition Act. . 
Het therefore, confirm the order of acquittal and dismiss the appeal filed by 
the State. 

The questions which arise in Criminal Appeal No. 974 of 1961 are identical 
with the questions which we have discussed above. There is, however, one 
additional point which arises in this appeal and which must be dealt with. 

A few facts of the case are that certain bottles labelled as ‘Angurasava’ were 
found in possession of the accused. The accused was convicted by the trial Court, 
but the learned Additional Sessions Judge acquitted him in appeal. The reason 
why the learned Additional Sessions Judge acquitted the accused is that the 
preparation was a medicinal preparation and that it was not established that 
the preparation either contained more than 12 per cent. alcohol or that it was 
fit for being taken as an intoxicating liquor. The learned Assistant Government 
Pleader contends that the certificates of the Chemical Analyser show that the 
liquid which was seized from the possession of the accused is not a medicinal 
preparation. If we turn to the two certificates issued by the Chemical Ana- 
lyser they make a somewhat interesting reading. The two certificates are at 
exhs. 22 and 23. The bottles were seized from the accused on April 18, 1959, 
and they were sent to the Chemical Analyser on September 22, 1959. The first 
of the two certificates at exh. 22 is dated October 9, 1959. That certificate says 
that the sample contained 6 per cent. v/v of ethyl alcohol and that it also con- 
tained yeast. The certificate further states that the sample was not a toilet 
preparation. After this certificate was received, it appears that the Sub-Ins- 
pector of Police who was investigating into the case addressed a further query 
to the Chemical Analyser in response to which the Chemical Analyser sent 
another certificate which appears at exh. 23, and is dated February 7, 1960. 
That certificate says that no recognisable medicinal ingredient w&s detected in 
the sample. The learned Assistant Government Pleader argues that the second 
certificate clearly shows that the substance which was seized from the accused 
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is not a medicindl preparation. It must, in the first place, be remembered that 
the certificate which was issued by- the Chemical Analyser on October 9, 
1959, does not say that ‘the preparation had. no miedicinal ingredients in it, It 
was only after the Sub-Inspector of Police made a further query that the Che- 
mical Analyser issued the second certificate in which he stated that no recognis- 
able medicinal ingredients were detected in the sample. The infirmity of the 
second certificate is that it is not shown that before sending the second certi- 
ficate the Chemical Analyser had made a fresh analysis of the substance which 
was sent to him for examination. Nor indeed does it appear from the record, 
and there is no justification for the assumption, that the Chemical Analyser 
stated in the secondecertificate what he had discovered in the earlier analysis but 
had omitted to mention in the first certificate. The certificate, therefore, which 
the Chemical Analyser gave on February 2, 1960, can, in our opinion, have no 
appreciable evidentiary value. That is a certificate which seems to have been 
issued more on a recollection of what the Chemical Analyser did in October 
1959 than on the basis of what he actually found in February 1960. 


There is yet another argument advanced by Mr. Rane which must be noticed. 
Mr. Rane says that under s. 129-B of the Bombay Prohibition Act, any docu- 
ment purporting to be a certificate under the hand of a Chemical Examiner or 
Assistant Chemical Examiner to Government may be used as evidence of the 
facts stated in such certificate and that, therefore, the certificate at exh. 23 must 
be accepted as evidence of the fact that no recognizable medicinal ingredients were 
detected in the sample. ‘It is true that $ $. 129-B of the Prohibition Act permits 
the use of the certificate as evidence in ‘support of the facts stated in the certi- 
fieate. The evidence of the Chemical Analyser, however, treating the certificate 
as evidence, is no more than opinion evidence. All that s. 129-B of the Prohi- 
bition Act does is to do away with a settled rule of law that a certificate is not 
evidence unless.the person who has given the certificate is examined as a wit- 
ness. ¿By reason of the provisions contained in s. 129-B, it is not necessary for 
the prosecution to examine the Chemical Analyser as a witness and the objec- 
tion which if would normally be open to the defence to take that the certificate 
is not admissible in evidence unless the person who has given the certificate is 
examined as a witness may not be available to it. The provision, however, that the 
certificate of the Chemical Analyser is admissible in evidence cannot justify the 
argument that the certificate is conclusive of the facts stated therein. Even 
though, therefore, it is open to the prosecution to rely upon the certificate as con- 
stituting evidence in support of the facts which are stated in the certificate, the 
question whether what is stated in the certificate is good evidence or not must 
always be a question for the Courts to decide. The very language of s. 129-B 
that the certificate ‘“may be used as evidence of the facts stated therein’’ would 
seem to indicate that the certificate is not a conclusive piece of evidence and that 
the probative value to be attached to the certificate must depend upon a variety 
of circumstances such as the data available to the’ Analyser, the method of 
analysis adopted by him, the fullness of his conclusions and, speaking generally, 
the vulnerability to which his premise is subject. In the certificates which we 
have before us nothing more than a mere opinion of the Chemical Analyser is 
stated. In order that a certificate may inspire confidence in the mind of the 
Court it is not sufficient that the Chemical Analyser merely records his negative 
opinion. The question which we have to determine in the present case is whe- 
ther a particular preparation is a medicinal preparation. All that the Chemical 
Analyser says in his certificate is that no recognisable medicinal ingredient was 
detected in the preparation. The Chemical Analyser has not stated in his certi- 
ficate as to what were the ingredients which were actually discovered in the 
sample. In the absence of any material in the certificate from which it could be 
reasonably ascertained as to what were the other ingredients of the sample, 
it is impossible for us to accept the mere word of the Chemical Analyser that 
the preparation is not a medicinal preparation because it contained no medi- 
cinal ingredients. If the Chemical Analyser were to specify in his certificate 
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what particular ingredients were found in the sample and then to say that 
in his opinion these ingredients are not medicinal, it would have been possible 
for the accused to challenge the opinion by showing that the ingredients which 
according to the Chemical Analyser are not medicinal do in fact bear medicinal 
properties. To permit the prosecution to rely upon a mere negative opiion 
without making available to the accused the grounds on which that opinion is 
based seems to us to be an unwarranted procedure, a procedure which runs 
counter to the well-established restrictions subject to which alone opinion evi- 
denceecan be accepted. We may seem to repeat, but it is necessary to emphasize 
that Courts are not bound to accept evidence merely for the reason that the 
Legislature has made that evidence admissible. Mr. Rane contends that it 
‘was open to the accused to apply to the Court for summoning the Chemical 
Analyser as a witness and that his failure to do so must be construed as a 
failure to challenge the statements contained in the certificate. It is true that 
s. 129-B gives to the accused an unqualified right to have the Chemical Analy- 
ser summoned and examined as a witness, but it is elementary that in a criminal 
trial the primary duty of the Court is to find out whether on the evidence led 
by the prosecution, the charge can be said to have been brought: home to the 
aceused. If the evidence led by the prosecution is such as could sustain the 
conviction, the failure of the accused to challenge that evidence may conceivably 
affect his defence. If, on the other hand, the prosecution evidence falls short 
of that standard of proof which is required by law, the bridge cannof be gulfed 
by calling in aid the supposed failure of the accused to challenge that evidence. 

There is one more aspect of the case to which it is necessary to call attention. 
Section 129-B; in so far as is relevant, concerns itself only with the cértificate 
issued by the Chemical Examiner under s. 129-A of the Act. What is rendered 
admissible by s. 129-B is not every certificate issued by the Chemical Examiner 
but only such certificates as are issued under s. 129-A. Section 129-A in turn 
provides that the blood collected from the body of a person who is reasonably 
believed to have consumed an intoxicant may be sent for test to the Chemical 
Examiner, who is required by sub-s. (2) to certify the result of the test. It 
is this certificate which is made admissible by s. 129-B. Reading ss. 129-A and 
129-B of the Act together it seems to us plain that a certificate issued by the 
Chemical Examiner (who may be reasonably assumed to be the same as the Che- 
mical Analyser) is admissible provided that the certificate contains the result of 
the analysis of the blood collected or extracted from the body of a person. Section 
129-B of the Prohibition Act does not cover cases like the present one in which 
the certificate of the Chemical Analyser relates to the nature of a preparation, 
claimed to be medicinal, which is submitted to him for analysis. In cases like 
the one we have before us, it is s. 510 of the Criminal Procedure Code which 
would apply and the observations which we have made on the merits of the 
argument in relation to s. 129-B of the Prohibition Act must equally apply 
to the considerations arising under s. 510 of the Criminal Procedure Code. 

For these reasons, we are unable to accept'the contention advanced by the 
learned Assistant Government Pleader that the certificates issued by the Chemical 
Analyser must be held to establish that the substance which was found in pos- 
session of the accused is not a medicinal preparation. It must also be mentioned 
that the first certificate which the Chemical Analyser issued says that the pre- 
paration contains yeast and the evidence of the Sub-Inspector of Police who 
was examined as a witness for the prosecution shows that yeast has medicinal 
properties. In our opinion, therefore, the learned Additional Sessions Judge 
was justified in aequitting the accused on the ground that the prosecution had 
failed to prove that the liquid found in possession of the accused was prohi- 
bited liquor within the meaning of the Bombay Prohibition Act. 

The appeal filed by the State will, therefore, be dismissed and the order of 
acquittal passed by the learned Additional Sessions Judge will Ve confirmed. 


Appeals dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Shah and Mr. Justice Chitale. 


THE COLLECTOR OF BOMBAY v. KHATIZABAI DHARSI SOMJI 
. DOSSA.* 

Bombay City LANA REg eis Act (Bom. II ‘of 1876), Sec. 3(4)—Government of India Act, 
1935 [25 & 26 Geo. 5. Ch, 42], Sec. 154—Lands held by Central Government in Bom- 
bay city leased on long terms extending to 999 years to lessee—Collector of Bombay 
levying assessment under Bom. Act H of 1876 on lessees—Whether lessees superior 
holders under s. 3 (4) of Act—Liability of lessees to pay land revenue to Provincial 
Government. 


A large piece of land in the city of Bombay was held on lease by a lessee from 
the Secretary of State for India in Council under a lease of 1914. In 1920 this land 
was acquired by the Central Government for the purposes of their Railways and 
compensation was awarded to the lessee. The Central Government thereafter granted 
the surplus plots from the acquired land to the plaintiffs on various leases executed 
in 1939-40 for a period of 99 years. Under the leases it was open to the lessees dur- 
ing the first 49 years of the term of the leases to surrender the leases and take new 
leases for a term of 999 years. Thereafter the Collector of Bombay by notice levied 
an ass@ssment on all these plots of land in different amounts per annum and called 
upon the plaintiffs to pay the same. On the question whether the plaintiffs were 
superior holders of the lands taken by them on lease within the meaning of that 
expression as used in the Bombay City Land-Revenue Act, 1876, so as to make 
them liable to pay land revenue to the Provincial Government in respect of those 
lands:— 

Held, that the plaintiffs were not superior: holders as contemplated by s. 3(4) of 
the Bombay City Land-Revenue Act, 1876, and that, therefore, they were not liable 
topay any assessment to the Provincial Government in respect of the plots of land 
held by them on lease from the Central Government. 

Held, further, that the Central Government became the “superior holder” of the 
lands in question under the Provincial Government ever since April 1, 1937 (on 
which date the Government of India Act, 1935, came into force), but they were not 
liable to pay any assessment to the Provincial Government by reason of the exemp- 
‘tion provided by s. 154 of the Government of India Act, 1935, and that they continued 
to be superior holders, despite the leases granted by them in favour of the plaintiffs. 

As between the lessor and the lessee, it is the lessor who will always be having 
the highest title to the land demised by him. The lease created by him may be for 
any number of years or even in perpetuity. The position in law that the lessor 
will have a title superior to the title of the, lessee under the lease will never be 
affected. . : 

Kally Dass Ahiri v. Monmohini Dassee,; Abhiram Goswami v. Shyama Charan 
Nandi? and Raghunath Roy Marwari v. Raja of Jheria, referred to. 


Tus facts are stated in the judgment. 


H. M. Seerva, Advocate General, with Atul Setalwad, instructed by Little 
& Co., for the appellant. (In all the Appeals). 
Mohsin Tyabji, instructed by S. F. B. Tyabji & Co. and Mohsin Tyabji and 
A. P. Creado, for the respondent. (In F. A. No. 560/56). 
Mohsin Tyabji, instructed by S. F. B. Tyabji'& Co., for the respondents. 
(In F.A. No. 561/56). . 


*Decided, December 18, 1961. First Appeal Ir (1897) LL.R. 24 Cal. 440. 
No. 560 of 1956 (with First Appeals Nos. 561 to 2 (1909) L.R. 86 LA. 148, s.c. 11 Bom. 
563 of 1956) against the decision of K. J. L.R. 1234. 
Khambata. Revenue Judge at Bombay, in 3 (1919) L.R. 46 I.A. 158, s.c. 21 Bom. 
Revenue Suit No. 2 of 1948. ‘ L.R. 895. 
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Mohsin Tyabji, instructed by S. F. B. Tyabji & Co., Mohsin Tay- 
abji and A. P. Creado, for respondent No. 1. (In F.A. Nos. 562 and 563 of 
1956). ° ` 


Sman J. This is a group of four appeals filed by the Collector of Bombay 
against the decision of the learned Revenue Judge in Suit Nos. 2 of 1943, 3 of 
1943, 4 of 1943 and 5 of 1948 respectively to the effect that the plaintiffs were 
not liable to pay land revenue to the Government of Bombay as superior holders 
of the lands taken on lease by them from the Central Government. 

There was a group of 20 suits including the present suits, all filed at about 
the same time in the year 1948, in which the right of the Government of Bom- 
bay to levy assessment on the various plots of land in those suits was challenged. 
The majority of these plots were situated on Sleater Road near the Grant Road 
Station, which were originally held by the Central Government for the purposes 
of the B.B. & C.I. Railway and a few of them were situated at Mazagaon or 
on Hornby Road and were originally held by the Central Government for the 
purposes of the G.I.P. Railway. When these plots were no longer needed by 
the respective Railways, they were transferred by the Central Government to 
various parties. The plaintiffs in all these suits were either the original trans- 
ferees or lessees from the transferees or lessees from the Central Government. 
As regards the lands situated at Sleater Road, the transfers were made by 
conveyances out and out, and as regards the lands situated at Maz&gaon and 
Hornby Road, the transfers were effected by means of leases for various terms. 

Out of this group of suits, one suit, being No. 7 of 1943, which was consoli- 
dated with Suit No. 23 of 1943, filed by Nusserwanji Rattanji Mistri and others 
against the Collector of Bombay, was taken up first as a sort of a test case, it 
being agreed that the other suits should be postponed until after the said suit 
was finally disposed of, since the main issues in the entire group of suits were 
identical. These two suits were heard and decided by the then learned Re- 
venue Judge Mr. Brown on March 17, 1945, in favour of the plaintiffs Holding 
that the Collector of Bombay was not entitled to assess the lands in suit. From 
this decision, the Collector of Bombay took an appeal to this Court, being 
First Appeal No. 274 of 1945. On November 10, 1948, this Court dismissed 
the appeal of the Collector and confirmed the decision of the learned Revenue 
Judge. The Collector of Bombay then filed an appeal in the Supreme Court, 
being Civil Appeal No. 74 of 1952. The Supreme Court allowed this appeal 
on February 28, 1955, set aside the judgments of the Courts below and dismissed 
the plaintiff’s suit with costs throughout. The judgment of the Supreme Court 
is reported in The Collector of Bombay v. Nusserwanjt Rattanji Mistri!. 

After the decision of the Supreme Court in Mistri’s case, the other suits in 
the group were taken up by the learned Revenue Judge for hearing and final 
disposal. The plaintiffs in most of those suits applied for certain amendments 
of the plaint, which being allowed, the defendant put in his supplementary 
written statements. The issues were thereafter settled and all the suits were 
put up for final disposal before the learned Judge on October 18, 1955. Two 
of the suits were filed by Poonegars, who had purchased some plots of land 
from the Governor-General-in-Council by a conveyance executed in their favour 
in 1938. Some of the other suits were filed by the lessees from Poonegars. 
Some others were filed by the lessees from Mistri and others, and the present 
four suits were filed by the lessees under leases directly granted by the Governor- 
General-in-Council. The learned Revenue Judge disposed of the two suits filed 
by Poonegars by a separate judgment and decreed them in favour of the plain- 
tiffs. An appeal, being First Appeal No. 559 of 1956, was filed by the Collector 
of Bombay against that decree to this Court, which we have disposed of to-day. 
The suits filed by the lessees from Poonegars as well as the lessees from Mistri 
and others were also disposed of by the learned Revenue Judge by separate 
judgments in favour of the plaintiffs in those suits. Appeals were filed by the Col- 
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lector of Bombay against the decision of the learned Revenue Judge in each 
of those suits to this Court. The appeals that arose out of suits filed by Mistri’s 
lessees have been dispésed of by us to-day by a common judgment, and those 
arising out of suits filed. by Poonegar’s lessees have also been disposed of by 
us to-day by a;common judgment. The present appeals are quite different in their 
nature from those which we have disposed of, inasmuch as it was the Governor- 
General-in-Council who had granted the leases to the different, plaintiffs in these 
suits in respect of different plots of land situated at Mazagaon and Hornby Road, 
and the question that we have to determine in these appeals is as to whether 
the plaintiffs-respondents in each of these appeals are superior hofders in 
respect of the lands respectively taken by them on lease from the Governor- 
General-in-Council, so that they would be liable to pay land revenue to the 
Provincial Government in respect of those lands. 

The facts in all these appeals, as the learned Revenue Judge has observed, 
are very much the same, except as regards the area, rent and the date of the 
lease. The lease in Suit No. 2 of 1943 is dated November 14, 1939, for a period 
of 99 years, commencing from April 29, 1989, and the plot covered by the lease 
admeasures about 525 sq. yds. In Suit No. 3 of 1943, the lease is dated Novem- 
ber 14, 1940, for a period of 99 years, commencing from April 29, 1939, and 
the area covered by the lease is about 653 sq. yds. In Suit No. 4 of 1948, the 
lease is dated November 14, 1940, for a period of 99 years, also commencing 
from April 29, 1939, and the area of the ‘plot covered by the lease is about 786 
sq. yds. In Suit No. 5 of 1943, ‘the lease is dated November 14, 1940, for a 
period of 99 years, also commencing from April 29, 1939, and the plot covered 
by the lease admeasures about 340 sq. yds. 

‘It appears that all these plots were portions of a larger piece of land admeasur- 
ing about 14,600 sq. yds., bearing Cadestral S. No. 383 of Mazagaon Division. 
It was held on lease by Sir Gocaldas Kahandas Parekh from the Secretary of 
State for India in Council under a lease dated November 8, 1914, for a term 
of 21 years, commencing from March 11, 1912, on payment of Rs. 166-9-8 per 
annum as and by way of rent. That lease was perpetually renewable on the 
same terms but on payment of a fine or premium of Rs. 100 by the lessee to 
the Secretary of State for India in Council at the time of each renewal. In 
1920, this large piece of land, along with other land in the vicinity, was sought 
to be acquired by Government to enable the G.I.P. Railway to remodel its 
yard at Mazagaon. The proceedings in acquisition which took place in 1920-22 
in respect inter alia of the plots in the different suits‘ were put in and marked 
as exh. B. The award in those proceedings which was made on March 20, 
1922, was also put in and marked as exh. C. Under this award, a sum of 
Rs. 4,74,680 became payable by the G.I.P. Railway to Sir Gocaldas as com- 
pensation and a sum of Rs. 4,240 was ordered to be paid to Government on 
account of the capitalised value of the rent payable to Government. These 
amounts: were paid by book adjustments by the G.I.P. Railway and the large 
piece of land was transferred to thé G.I.P. Railway. Sir Gocaldas, being 
dissatisfied by this award, asked for a reference to be made to the High Court 
and on this reference he was' awarded a further amount of compensation which, 
with 15 per cent. for compulsory acquisition and interest totalled up to 
Rs. 70,477, which was also paid to him by the Government, and the G.I.P. 
Railway was debited with the amount. The learned Revenue Judge has in this 
connection referred to the Resolution of the Government of Bombay. Develop- 
ment Department, No. S. A. 613 dated’ April 21, 1923, and also Resolution 
No. S.D. 4 dated January 3, 1924. Both these Resolutions were put in and 
marked exh. G collectively. Central Government thereafter, as stated above, 
granted the surplus plots of land to the various plaintiffs in these suits. 

In 1941, the Collector of Bombay sought to assess these plots. He issued to 
the plaintiffs in these suits notices dated July 14, 1941, under s. 9 of the Bom- 
bay City Land Revenue Act, II of 1876: After some correspondence between 
the plaintiffs and the Collector of Bombay, the Collector by a notice dated 
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May 13, 1943, levied an assessment on all these plots in diferent amounts per 
annum with a guarantee period of 50 years from April 29, 1939, and called 
upon the plaintiffs to pay the assessment, for four years from April 29, 1939 to 
April 28, 1943, due from them respectively. The plaintiffs thereupon filed the 
present suits, contending that the Collector had no right to fix or levy any 
assessment of land revenue on their plots and that his notices were all illegal, 
void and inoperative. They contended thet, by reason of the acquisition pro- 
ceedings and the award, all interests of the Government of Bombay in those 
plots were satisfied and that the land became vested as freehold land in the 
Secretary of State for India in Council as owner and Administrator of the 
G I.P. Railway. They further contended that on Part III of the Government. 
of India Act, 1935, coming into force on April 1, 1987, the land became vested 
in the Governor-General-in-Council for and on behalf of His Majesty for the 
purposes of the Government of India and that the Government of the Province 
of Bombay had no claim or interest of any kind whatever in the same land. 
According to the plaintiffs, when the different plots were leased to them by the 
Governor-General-in-Council, they held the same directly from the Governor- 
General-in-Council and that, accordingly, they had a right in limitation of the 
right of the Provincial Government to assess those plots. The plaintiffs also 
assailed the notices given by the Collector on the ground that they were not 
superior holders within the meaning of the Bombay City Land Revenue Act, 
1876, and as such they were outside the scope of the operation of ss.°8 and 9 
of the Act. `The notices were also impugned on the ground that they were 
retrospective in their operation, and, therefore, inoperative and void. 

After the decision of the Supreme Court in WMistri’s case the plaintiffs in 
these suits applied for and obtained an amendment of the plaint. By this amend- 
ment the plaintiffs in each of these suits contended that their lessor, the Governor- 
General-in-Council, also was not a superior holder within the meaning of the 
Bombay City Land Revenue Act, 1876, and for that reason also the plots of 
land in these suits were outside the operation of ss, 8 and 9 of the Act. In the 
light of these allegations, the plaintiffs in each of these suits prayed (a) for a 
declaration that the defendant had no right to fix or levy or claim to recover 
assessment of land revenue, as intimated by him to the plaintiffs in his letter 
dated May 3, 1948, in respect of the said plots of land; (b) for a declaration 
that the decision of the defendant as embodied in the said letter was illegal and 
void and inoperative in law and not binding on the plaintiffs and that the same 
be superseded and set aside; (c) alternatively, for a declaration that the deci- 
sion of the defendant in so far as it purported to relate to the period prior 
to the issue of the said notices was, in any event, illegal, void and inoperative 
in law; and (d) that the defendant might be ordered to pay to the plaintiffs 
the costs of their respective suits. . 

The defendant. in his written statement in all these suits admitted the leases 
granted by the Governor-General-in-Council to the different plaintiffs, but pointy 
ed out that all those leases provided that the lessee would 

“also pay all rates, taxes, charges, assessments and outgoings now payable or hereafter 
to become payable in respect of the said land and any buildings for the time being stand~ 
ing thereon or on any part thereof”, 


The defendant, however, did not admit that the Government of Bombay was 
paid a sum of Rs. 4,240 as representing all subsisting as well as future interest 
of the State Government in the said land. He averred that the said sum was 
payable to the Government of Bombay “by way of adjustment”? and stated 
that he would rely upon the acquisition proceedings, when produced, in'.that 
behalf. The defendant denied that by reason of the acquisition proceedings 
and the award the interests of the Government of Bombay were satisfied or ex- 
tinguished. He admitted that on coming into operation of Part III of the 
Government of India Act, 1935, the land became vested in His Majesty for the 
purposes of the Government of India, but he denied that the Government of the 
Province of Bombay had no right to assess the land to land revenue. Accord. 
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ing to him, when the different plots were leased to the plaintiffs, they ceased to 
vest in His Majesty for the purposes of the Government of India and they 
were accordingly liable to be assessed. He denied that there was a right in 
the plaintiff in limitation of the right of the Provincial Government to assess 
the lands to land revenue. He also denied that the plaintiff was not a superior 
holder within the meaning of the Act. He further denied that the notices is- 
sued by him to the plaintiffs were void or inoperative. 

In the supplementary written statements that the defendant filed in all the 
suits, after the amendment of the plaints, the defendant denied that the plain- 
tiffs’ lessor, viz., the Governor-General-in-Council, was not a superior holder 
within the meaning of the Act. : ; 

On these pleadings,the learned Revenue Judge raised as many as eighteen is- 
sues. For the purpose of the present appeals, however, it is not necessary for us to 
set out the several issues raised by the learned Revenue Judge and the findings 
arrived at by him on those issues. The only material issues to which we should 
like to refer out of those issues are issues Nos. 10 and 13. Those issues are in 
the following terms :— 

10. Whether the plaintiff is a superior holder within the meaning of that expression 
as used in the Bombay City Land Revenue Act, 1876? 

13. Whether the plaintiffs’ lessor, the Governor General-in-Council, is not a supe- 
rior holder within the meaning of that expression as defined in s. 3(4) of the Bombay 
City Lan Revenue Act, 1876? , 

The learned Revenue Judge answered both these issues in the negative. In 
relation to these issues, the learned Revenue Judge observed in para. 30 of his 
judgnfent in Suit No. 2 of 1943 as follows :— 

“Whether this conclusion is or is not well founded, it is quite clear that the plaintiff 

is not a “superior holder” within the meaning of s. 3(4) of the Bombay City Land Revenue 
Act, 1876; and, therefore, no settlement of assessment can be made with her (plaintiff) and 
no assessment can be levied on her under ss. 9 and 8 of the said Act. On the face of the 
lease (Exh. A) itself, the plaintiff does not hold the land “under the Provincial Govern- 
ment”. TheeGovernor-General~in-Council is the lessor; and the Provincial Government 
does not come into the picture at all. Even the rent is to be paid to the Chief Cashier 
of the G. I. P. Railway (Central Railway) for and on behalf of the Governor-General. 
By an amendment of the plaint, an averment was added that the plaintiffs’ lessor, the 
Governor-General, is also not a superior holder. The defendant has controverted that 
point; and Mr. Thakore has submitted that the Governor-General-in-Council, i.e., now 
the Central Government, is a superior holder. As the Central Government is not a 
party to the proceedings before me, it would not be correct to decide the point whether 
the Central Government can be said to be the “superior holder”. An opinion cannot be 
pronounced on this point so as to affect the Central Government. But so far as it may 
be necessary to determine this point for the purpose of the plaintiffs liability, I may state 
that it seems to me to be quite fantastic to suggest that the Central Government is a 
“superior holder’ under the Provincial Government within the meaning of s. 3(4) of 
the Act.” 
The learned Revenue Judge also held on the question of the validity of the no- 
tices issued by the Collector to the plaintiffs in these suits that they were wholly 
invalid for the reasons giyen by him in his judgment in Poonegar’s case. In 
the result, the learned Revenue Judge passed a decree in favour of the plaintiffs 
in all the suits in terms of prayers (a)., (b) and (d) of the respective plaints. 
It is against this decree that the Collector of Bombay has filed these four appeals 
in this Court. 

The only point that was canvassed before us by the learned Advocate General 
in these appeals was that on a true construction of the definition of ‘superior 
holder’ as given in s. 3(4) of the Bombay City Land Revenue Act, 1876, the 
plaintiffs in all these suits were superior holders, inasmuch as it was they who 
had been hélding the highest title to the lands in their occupation under the 
Provincial Government and not the Governor-General-in-Council who had grant- 
ed the leases to the plaintiffs. On the other hand, it was,urged by counsel ap- 
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pearing for the plaintiffs that the plaintiffs were only the lessees of the plots 
granted to them on lease; that despite the lease the ownership of the lands 
continued to vest in the Governor-General-in-Council and it was the Governor- 
General-in-Council who was really the person having the highest title to the 
lands granted by him to the plaintiffs on lease under the Provincial Government. 

Before dealing with these contentions, it may be noted that each of the leases 
executed by the Governor-General-in-Couyeil in favour of the plaintiffs in all 
these cases contains a provision that it would be open to the lessee during the 
first 49 years ofthe term of the lease to surrender the lease and take a new 
lease fdr a term of 999 years, subject to and containing the covenants, provisions 
and conditions similar to those of the present lease but geserving a yearly 
rent of rupee one only. In such a case, however, the lessee is required to give 
three months’ previous notice in writing to the Governor- General-in-Council ex- 
pressing his intention to exercise this option, and upon the expiration of the 
notice the lesseé is required to pay a fairly large sum of money as and by way 
of premium. Upon such payment being made, the Governor-General-in-Council 
would accept the surrender of the present lease and grant a new lease for a 
term of 999 years commencing from April 29, 1939. 

It may further be noted that in respect of these different plots of land which 
the Governor-General-in-Council leased to the plaintiffs in these suits, the Go- 
vernor-General-in-Council had issued a certificate under s. 173(/) of the Go- 
vernment of India Act, 1935, stating that they had been retained fer future 
use of the Federal Government or had been retained temporarily for the pur- 
pose of a more advantageous disposal by sale or otherwise. A similar certificate 
was also issued by the Railway Board in respect of all these plots. . 

The learned Advocate General contended that the plots in these various suits 
were disposed of by the Governor-General-in-Council to the different plaintiffs 
by granting a lease thereof in their favour, first for a period of 99 years and, 
in ease of the exercise of the option by the lessees within the first 49 years of 
the lease, for a period of 999 years and that, therefore, each of the leases should 
be treated as if it was virtually a sale for all practical purposes, He, how- 
ever, conceded that the word ‘‘disposal’’ would connote ‘‘getting rid of »” and 
he himself cited an observation of Farwell J. in Attorney General v. Ponty 
pridd Urban Council?, which is as follows (p. 450) :— 

“,..I think the words ‘dispose of in clause 8 (of the schedule to the Electric Lighting 
(Clauses) Act, 1899) mean to sell out and out;...” 
and yet he urged that by creating these leases in favour of the plaintiffs the 
Governor-General-in-Council had actually got rid of these plots as much as he 
would get rid of them by an outright sale. We are afraid, we cannot accept 
this contention of the learned Advocate General. A sale of land can never be 
put on the same footing as a lease thereof. By a sale a person does really get 
rid of the land in question both in fact and in law, in the sense that he does 
not retain in himself even the slightest interest therein. The entire ownership of 
the land with all the incidents is transferred to the purchaser and the vendor 
would not thereafter be able to claim any right, title or interest in that land. 
In the case of a lease, however, the owner of the land only creates a limited 
right in favour of the lessee and that is the right of enjoyment of the land; the 
rest of the incidents of ownership which, in legal terminology, are called re- 
version, still continue to vest in the owner irrespective of the term for which 
such lease is created. It would not, therefore, be correct to say that the owner 
of a land would be able to get rid of it by a lease in the same way as he would 
be able to do it by sale. The term of a lease may be 5 years, 50 years. 99 years 
or even 999 years. Nevertheless, the transaction is only a lease and there is 
always a reversion which continues to vest in the owner for the entire term of 
the lease. It cannot be disputed, and it was not disputed at the Bar by the 
learned Advocate General, that a reversion is a kind of interest indand, and to 
the extent that the owner of a land has this reversion in him he is possessed of 
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this interest in the land of which he has created a lease. He does not cease to 
be the owner of the lagd and he çannot be said to have got rid of the land, so 
thdt he could never have anything whatever to do therewith. 


The learned Advocate General then contended that as between the lessor 
and the lessee for a term of 99 years or 999 years, the latter should be regarded 
as superior holder within the meaning of s. 3(4) of the Bombay City Land Re- 
venue Act, inasmuch as such lessee Would both in fact and in law be said to 
be ‘“‘having the highest title under the Provincial Government to the land’’ in 
question. In support of this argument he invited our attention to the definition 
of ‘‘title’’ as given in Jowitt’s Dictionary of English Law, Vol. 2, at page 1754, 
Tiat definition is ds follows :— 


..a general head, comprising particulars, as in a book; an appellation of honour or 

Gaia the means whereby the owner of lands has the just possession of his property, 
titulus est justa causa possidendi id qudo nostrum est.” 
From this definition the learned Advocate General urged that the emphasis 
was on possession and that, therefore, a person having possession of land should 
be deemed'to be a person having the highest title therein. We are afraid, the 
definition does not justify this contention. The definition only says that title 
means ‘‘the means whereby the owner of lands has the just possession of his 
property’’. In other words, the emphasis is upon the word ‘‘owner’’ and pos- 
session if only one of the important incidents of ownership. When a person 
is the owner of a land, he may or may not have the actual possession thereof. 
In case he has not got actual possession, the word ‘‘title’? would mean the 
means *whereby he would get such possession. In other words, the owner 
of a land must have a right to obtain possession thereof at some time or 
the other. This position is made clear in the following paragraph of the same 
Dictionary on the same page :— 

“The lowest and most imperfect degree of title consists in the mere naked possession, 

or acttial occupation of the estate, without any apparent right or any shadow or pretence 
of right to hald and continue such possession. The next step to a good and perfect title 
is the right of possession, which may reside in one man while the actual possession is 
not in himself but in another.” 
From this paragraph it would be clear that in case of a lease, the lessor has got 
a right of possession on the expiry of the lease in any event, whereas the actual 
possession is with the lessee, and, therefore, as between a lessor and a lessee it 
would be the lessor who would be regarded as having the highest title to the 
land and not the lessee? This conclusion would appear to be borne out by the 
definition of ‘‘reversion’’ given in the same Dictionary at page 1553, which is 
as follows :— 

“That portion left of an interest after a grant of a particular portion of it, short of 
the whole interest, has been made by the owner to another person. When a person has 
an interest in lands, and grants a portion of that interest, the possession of the lands, 
on the determination of the interest granted, returns or reverts to the grantor. This 
interest is what is called the grantor’s reversion, or, more properly, his right of reverter. 
Thus a grant by the owner of a fee simple to A for life leaves in the grantor the reversion 
in fee simple, which is a present and vested interest which will commence in possession 
after the determination of A’s life interest; and this is called the particular interest; 
particular, as being a part (particula) carved or sliced out of the larger interest or 
reversion. 

Settled reversions of freehold or leasehold estates are reduced to equitable interests 
by the Law of Property Act, 1925, but the word is also used to mean the freehold or 
leasehold reversion to a lease or term of years absolute in which case there is an estate 
in possession of the rents and profits as well as in the freehold or leasehold reversion, 
which together may form a legal estate subject to the term.” 

From this. paragraph it would be clear that the owner of a land only carves or 
slices out of his larger interest a particular interest in the land in favour of the 
‘lessee by granting a lease for any number.of years to another person. Neverthe- 
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less, he does not cease to have a right to possession of the property, though such 
right may be exercisable on the expiry of the term of the lease, In the mean- 
time, in the words of the second paragraph quoted above, there is in such owner: 

“an estate in possession of the rents and profits as well as in the leasehold reversion 

which together form a legal estate subject to the term of the lease.” 
It, would thus appear that a person in order that he should have the highest 
title to a land need, not necessarily be if actual possession of the land; nor 
should he have an immediate right to possession thereof. It would be enough 
if in case of an estate created by him for a term of years he is entitled to pos- 
session of the land on the expiry of the term, and in such a case he would, as 
between himself and the holder of the estate which he has created, be the person 
having the. highest title to the land. 

The learned Advocate General also invited our attention to the definition of 
‘t possession” at page 1367 of Jowitt’s Dictionary of English Law, Vol. 2, in 
support of the well-known proposition that possession is nine points of the 
law. That definition is as follows :— a 

“Possession may connote different kinds of control according to the nature of the 

thing or mght over which it is being exercised. A man may possess an estate of land; 
if he leases it he will be in possession of the rents and profits and the reversion, but not 
of the land which is in the lessee who may bring an action of trespass against the lessor. 
In regard to real property a mere right without possession is not sufficient toẹfound an 
action of trespass;...” 
The learned Advocate-General, in view of this passage, contended that a lessee 
had so much of a right to possession over the lamd granted to him that the 
lessor could not enter upon the land during the continuance of the lease except 
with the consent of the lessee and, if he did, the lessee would be entitled to 
bring an action against him for trespass. Accordingly, he urged that it would 
be the lessee who should be said to be having the highest title to the land and 
not the lessor. It may be mentioned, however, that in the same passage it has 
been pointed out that despite the lease and the actual possession of the demised. 
land with the lessee, the lessor has an estate in possession of rents’ and profits 
and also reversion. As already observed by us, this estate in possession connotes 
a constructive possession of the lessor himself. Besides, the reversion which 
continues in the lessor gives him a right to recover possession on the expiry of 
the term of the lease. In our opinion, therefore, it cannot properly be said that 
the lessor has no right, to possession of the land demised by him and accordingly, 
it cannot be said that despite the lease, for whatever term, the lessor is not the 
person having the highest title to the land demised. 

In support, of the view that we are taking, a reference may be made to 
Kally Dass Ahiri v. Monmohini Dassee.2 That was a case in which a holder of 
permanent lease had impugned his’landlord’s title and it was held that such 
action on the part of the lessee, although a permanent one, rendered the lease 
liable to forfeiture. It was contended on behalf of the lessee that though the 
words of ss. 105 and 111 of the Transfer of Property Act, 1882, were wide 
enough to authorise the forfeiture of a lease in perpetuity, still in fact that 
result was impossible and that in any case those provisions would not apply to 
a lease which had come into existence before the passing of that Act. Jenkins 
J. dealt with these contentions at page 447 of the report in the following words: 

“The impossibility on which the defendant relies is based upon the assumption that 
a lesser has no reversion. There seems to me to lurk in this assumption a fallacy based 
on the theories of English real property law. 

A man who being owner of land grants a lease in perpetuity carves a subordinate 
interest out of his own and does not annihilate his own interest. This result is to be 
inferred by the use of the word ‘lease,’ which implies an interest still remaining in the 
lessor. Before the lease the owner had the right to enjoy the possessiog of the land, 
and by the lease he excludes himself during its currency from that right, but the 
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determination of the lease is a removal of that barrier, and there is nothing to prevent 
the. enjoyment: from which he had been excluded by the lease.” 
Again, ‘at page 448 thé learned Judge observed as follows :— 

‘+ “Mr. Pugh himself admitted that a perpetual lease would be forfeitable, if there were 
a right of re-entry, and then if that view is correct, it implies that the lessor has still 
à supérior estate in the land, for I imagine that an unlimited right of entry not incident 
to an estate but nony creative of a fresh estate would be an infringement of the rule 
against perpetuity. - 

-" I; therefore, come to the onelüsion that if the lenso set up by the defendant he one to 
which-the Transfer of Property Act is applicable, it is forfeitable, notwithstanding that 
it is-permanent.”  » 4 
From these observations it is abundantly clear that, even in the case of a per- 
manent: lease of land; which is certainly longer in term than a lease for 99 or 
999 years, the lessor ‘has got a superior estate in the land, and when we say 
that his estate is superior, it, only means superior to the estate of the lessee. 
It we remember that in granting a lease the owner of a land only carves out a 
subordinate interest out of his ownership thereof, the superior title to the land 
would always reside in such owner and, as between himself and the lessee, he 
would always be having a superior title to the land. 

The view taken by Jenkins J. in the Caleutta case was approved of by the 
Privy Council in Abhiram Goswami v. Shyama. Charan Nandit. In that 
case it was urged that a mokurari pottah was tantamount to a convey- 
ance in fee simple and that, accordingly, the grantee thereof was a purchaser 
for valuable consideration within the meaning of art. 134 of the Limitation 
Act, 1877. ‘Sir Andrew Scoble, who delivered the judgment of the Board, dealt 
with this contention at p. 166 ‘of the report as follows :— 


..Sir ‘Robert. Finlay, in his able argument for the respondents, contended that a 

mokurari lease ‘is tantamount to conveyance in fee simple, and that the lessee must 
therefpre be treated äs a purchaser within the meaning of the Limitation Act. But the 
distinction between the two transactions has been well pointed out by Jenkins J. in his 
judgment in the ‘case- of Kally Dass Ahiri v. Monmohini Dassee (1897) I.L.R. 24 Cal. 
440, at p., 447.’ “Because at the present day’, says the learned Judge, ‘a conveyance in fee 
simple Teaves nothing in the grantor, it does not follow that a lease in perpetuity here 
las any such’ result...The law in this country does undoubtedly allow of a lease in 
perpetuity...A man who, being owner of land, grants a lease in perpetuity carves a 
subordinate interest out of his own, and does not annihilate his own interest. This re- 
sult is to be inferred by the use of the word lease, which implies an interest still re- 
maining in the lessor’ He held, therefore, that, whether'the Transfer of Property Act 
applied:or not, such a lease is forfeitable, notwithstanding that it is permanent. In this 
opinion their Lordships concur, and it follows that they are unable to give to the Limi- 
tation Act the: wider interpretation adopted by the High Court, and to treat the lessee 
as a purchaser under art. 134 of the “Act. The purchaser must be the purchaser of an 
absolute title.” - 
This approval of Jai ‘J.’s observations by the Privy Council was later re- 
ferred to in Raghunath Roy Marwari v. Raja of Jherid>. In the light of these 
observations both of Jenkins J., and the Privy Council, we are of the opinion 
that as between the lessor and the lessee, it would be the lessor who would al- 
ways be having the highest title to thé land demised by him. The lease created 
by him.may be for any number of years or even in perpetuity. The position 
in law, however, that. the lessor will have a title superior to the title of, the 
lessee under the lease will never be affected. 

The learned Advocate General next urged that for the purpose of determining 
the higher title as between’a lessor and a lessee, the principles on which compen- 
sation is allowed to a lessor and a lessee of a land on acquisition thereof by the 
Government should be applied, and' that on. such application there would not 
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be any doubt that it would be the lessee who would be having the better title 
to the land than the lessor. He urged that a larger amount of compensation 
is allowed to the lessee than to the lessor and that, itself clearly indicated that 
the lessee had a larger interest in, and consequently title to, land than the 
lessor. In support of this contention the learned Advocate General referred 
to Government v. Century Spg. & Mfg. Co., Lid.© and relied upon the observa- 
tions of Beaumont C.J. at! page 82, which are as follows: 

“_,.The difference between a freehold piece of land, and a piece of land leased for 

999 years at a nominal rent, and with no restrictive covenants, would be purely senti- 
mental. But where you have restrictive covenants, experience shows that as time 
passes, and lands change hands, it becomes difficult to enforce covenants between free- 
holders, whilst it is not difficult to enforce covenants against lessees. I think covenants 
are more detrimental in the case of leaseholds than in the case of freeholds, and I think 
also that, on the whole, the covenants are rather more severe in the case of these two 
leasehold properties than in the case of the land to be acquired.” 
That was a case where the Government had acquired a certain piece of land 
under the Land Acquisition Act, and the learned Chief Justice was of the view 
that in assessing the value of the land for the purpose of compensation, in- 
creased value should be allowed for the land to be acquired which is freehold 
than if it is leasehold. In our opinion, these observations of the learned Chief 
Justice do not support the contention urged by the learned Advocate General 
that the interest of a lessee is always superior to and higher in value than that of 
the lessor. The question which the learned Chief Justice was there considering 
was as to whether there could be any comparison between the compensation 
allowed in the case of freehold land and the one that may be allowed’ in the 
ease of a Teasehold land. As the learned Chief Justice has observed in the 
course of the judgment in that case, the value of a leasehold land for the pur- 
pose of compensation under the Land Acquisition Act would vary according 
to the restrictions and covenants contained in the lease. As a matter of fact, 
the rate of compensation allowed to lessees has never been uniform, obviously 
because the interest, of a lessee in the demised premises is always hedged in by 
various types of restrictive covenants. We have had cases in which a lessor 
has been given a larger share of compensation than a lessee. For instance, 
in Dossibai Nanabhoy v. P. M. Bharucha’ a Division Bench of this Court al- 
lowed 10 annas of the compensation awarded by the Government to the lessor 
and only 6 annas to the lessee. Mr. Justice J. C. Shah, while dealing with the 
question of apportionment of compensation between a lessor and a lessee ob- 
served as follows at page 1219 of the report :— 

“...Indisputably, in apportioning compensation the Court cannot proceed upon hypo- 
thetical considerations but must proceed as far as possible to make an accurate deter- 
mination of the value of the respective interests which are lost. The Court must, in 
each case, having regard to the circumstances and the possibility of a precise deter- 
mination of the value having regard to the materials available, adopt that method of 
valuation which equitably distributes the compensation between the persons entitled 
thereto.” 


It was in the light of these observations and on a careful consideration of various 
restrictive covenants contained in the lease in that case that the Court came 
to the conclusion that the lessor should be given 10 annas and the lessee should 
be given 6 annas of the compensation awarded by Government. Accordingly, it 
will appear that there can never be a hard and fast rule with regard to the rate 
of distribution of compensation between a lessor and a lessee; and inasmuch as 
there is no such rule—and there cannot be such a rule, the principles which 
the learned Advocate General asked us to apply, cannot properly be applied 
in the sense in which he seeks to do. His argument proceeded upon the basis 
as if the lessee was always entitled to a higher rate of compensation than the 
lessor irrespective of the terms and conditions of a lease. This argument, how- 
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ever, iti view’ of what we have stated above, does not: seem to be well-founded 
and; -therefore, there is -no -question of applying‘any such principles as between 
a fessor and a lessee in*the present case for the purpose of determining the 
question ‘as' to’ which of ‘the two ‘parties, viz, ‘the. plaintiffs or the Central 
Governnient; has ‘the highest title to the: lands: ‘in question for the purpose of 
assessinent utider the Bombay City. Land Revenue Act, 1876. 

In" yiew’ of''this finding, we do not think; it is necessary for us to refer to 
certain ‘standard books on valuation: referred to by the learned Advocate Gene- 
ral. It may’ be’ that normally speaking, in a straight-forward lease with hardly 
any restrictive ‘covenant, the value of a lessee’s interest may exceed the value 
of-the lessor’s. Butethat- does not necessarily mean that the same would be the 
result, in all cases, because, as we have already observed, the value of the res- 
pective interests of the lessor and the’ lessee would ultimately depend upon the 
kind of “restrictive covenants that have been incorporated in the instrument 
of lease. As ‘we have already held, however, the question as to whether the 
lessor or the lessee has the highest title to land does not depend upon the 
amount of compensation to which they may be respectively entitled in proceed- 
ings ‘under the Land Acquisition’ Act. 

The two submissions, therefore, which the learned ijae General made 
before us, viz., (1)- that the leases in this case should be treated as disposal, 
in the sense of a conveyance out and out, and (2): that the higher interest be- 
longed lott lessee atid not the lessor on the footing that both the lessee and 
the-lessor held their respeċtive title under; the Provincial: Government, cannot 
be accepted. 

‘We have already held in: Poonégars’ case that until the Central Government 
conveyed. the. lands to Poonegars in 1938 the Central Government held the 
same as.‘‘superior holders’? within the meaning of s. 3(4) of the Bombay City 
Land. Revenue, Act, 1876, ever since April 1, 1987, on which date the Govern- 
ment’ of India Act, 1935, came into force. This conclusion was arrived at on 
the basis that, on April L 1987, when that Act ‘came into force, the sovereignty 
of the Crowm ‘over the territories which constituted the Province of Bombay 
became vested in the Provincial Government and ever since that date all the lands 
situated within those territories came to be held by their respective superior 
holders under the Provincial Government forthe purposes of land revenue 
leviable under the Bombay City Land Revenue Act, 1876. In these suits also, we 
necessarily come to the same conclusion. As a matter of fact, it was conceded 
by the learned Advocate-General in the course of his arguments that as from 
the date the autonomous. provinces came into existence, in this country under 
the Government of India Act, 1985, the Central Government started holding 
their-lands situated in any of those provinces as ‘‘superior holder’’ under the 
Government of that province for the purposes of land revenue, and therefore. 
so far as Poonegars’ case was concerned, it was urged that on the execution vf 
the conveyance of the lands in Poonegars’ suit by the Central Government in 
favour of Poonegars, Poonegars, in their turn, became ‘‘superior holders” under 
the Provincial Government. In the present case, therefore, we hold that the 
Central Government became the “‘superior. holder’? of the lands in these suits 
under the Provincial Government ‘ever, sitice April 1, 1937, but they were not 
liable to pay any assessment to the Provincial’ Government by reason of the 
exemption provided by s. 154 of the Government of India Act, 1935, and that 
they still continue to be superior holders, despite the leases granted by them 
in favour of the different plaintiffs 4 in ‘these suits.’ In any event, the plaintiffs 
in these suits are ‘not ‘ ‘superior holders’? within the meaning of s. 3(4) of the 
Bombay City Land Revenue Act, 1876, and, therefore, they are not liable to 
pay any land revente to the Provincial Government in respect of the lands 
held by them on lease from the Central Government. 

' The learned "Revenue Judge, as already stated ‘above, has come to the same 
conclusion, though he expressed the opinién' that the Central, Government was 
not a arpa holder:in: Tespect’ of these. lands.: Whether. the Central Govern- 
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ment is or is not a superior holder is not really material in these suits, because 
it is the lessees who actually claimed that they were not superior holders within 
the meaning of the Bombay City Land Revenue Act, 1876, though by, the 
amendment of their plaints they also contended that their lessor, the Central 
Government, was also not a superior holder. It is interesting to note that in 
the supplementary written statements filed by: the Collector of Bombay it was 
denied that the Central Government, the plaintiffs’ lessor, was not a superior 
holder, which would mean that, according to the Collector of Bombay, the Cen- 
tral Government was a superior holder. As a matter of fact, as already pointed 
out aBove, the learned Advocate General himself conceded in‘the course of his 
arguments that the Central Government was a superior holder under the Pro- 
vincial Government, and the contention that he had raiged was that the plain- 
tiffs became the superior holders in consequence of leases in their favour, that 
it was a case of competition between two title-holders, and the question was 
as to which of them had the highest title to the land under the. Provincial 
Government. In our.opinion, there is a clear fallacy in the contention raised 
by the learned Advocate General that both the lessor and the lessees in these 
suits were title-holders under the Provincial Government. The lessees, in our 
judgment, cannot be said to hold the lands in their occupation under the Pro- 
vincial Government. Accordingly, irrespective of whether the Central Govern- 
ment is or is not the superior holder under the Provincial Government, we are 
definitely of the view that the plaintiffs in these suits are not supertor holders 
as contemplated by s. 3(4) of that Act, and that, therefore, they are not liable 
to pay any assessment to the Provincial Government in respect of me plots 
of land held by them on lease from the Central Government. 

This was the only contention that we had to decide in these cases, and for the 
reasons that we have already given, we dismiss all these appeals with costs. 
The basis for costs shall be the same as the one adopted by the learned Revenue 
Judge and specified in his judgment in Suit Nos. 8 and 24 of 1943. The Rules 
of the Appellate Side with regard to taxation of costs shall apply so far as costs 
of these appeals are concerned. Appeal dismissed. 





[NAGPUR BENCH] 


Before Mr. Justice Naik and Mr. Justice Abhyankar. 


JAIPRAKASH MANGILAL AGARWAL v. LILABAI VRIJPALJI BHATE.* 

Hindu law—Debts—Antecedent debts—Agreement entered into by father to lease joint 
family property for payment of antecedent debts—Whether such agreement can be 
specifically enforced against sons—Finding recorded in suit against father alone that 
he had in fact incurred debts—Whether son in subsequent suit can contend that such 
debts did not exist in fact. 


An agreement entered into by a Hindu father for alienating joint family property 
by way of lease for payment of his antecedent debts cannot be specifically enforced 
against his sons. 

Sahu Ram Chandra v. Bhup Singh,’ Brij Narain v. Mangla Prasad’? Rameshra v. 
Kalpu Rai? and Cheruvu Nageswaraswami v. Rajah Vadrevu Viswasundara Rao! 
referred to. 

The right of a Hindu father to alienate the joint family properties for an antecedent 

debt incurred by him for his own benefit is his special privilege arising out of his 
position as the father. The doctrine of antecedent debt as a supporting prop for aliena- 
tion.can be available only in respect of an alienation and not for a mere agreement 
to alienate. The transfer in exercise of the special PERETE of the father must be an 


*Decided, October 31, 1961. ` First Appeal (L.R. 4 
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act of his volition. The Court is averse to extend the principle of antecedent debt 
beyond alienation so as to embrace the case of a mere agreement to alienate. 

Under Hindu law if is open to a son in a suit filed by him to challenge the finding 
recorded in an earlier suit against the father alone that he had in fact incurred debts 
and contend that the debts which were supposed to have been contracted to pay off 
an antecedent debt, did not exist in point of fact. 

Maha Deo v. Rembir Singh,’ agreed with. 
Sidheshwar Mukherjee v. Bhubneshwar Prasad Narain Singh,’ explained. 

No distinction can be made between a case where the sons are entitled to ignore 
a decree on the ground of fraud, collusion, illegality or immorality of a debt and 
where they challenge the very existence of the debt. The capacity to attack the 
debt on the ground-of illegality or immorality presupposes the existence of the debt. 
If that were not so, a very anomalous position would arise viz., a person obtaining a 
decree on the strength of a debt, which never existed, would be in a much stronger 
position than the one whose decree is challenged on the ground of illegality or 
immorality. ‘ 

The fact that the agreement was executed by the father before the birth of the 
plaintiff and also the further fact that the suit for specific enforcement was also filed 
before his birth makes no difference so far as the right to challenge the agreement 
or the decree based on the agreement is concerned. If a son is born in the family 
before there is a valid transfer, his right to challenge the agreement, which forms 
the Basis of the transfer, must remain unimpaired. 


THe facts are stated in the judgment. 


M. R. Bobde and S. N. Kherdekar, for the appellant. 
B. B. Ranade, for respondent No. 1. 


Nam J. This appeal raises some interesting questions under Hindu law. 
The circumstances leading to this appeal may be briefly set out as follows: Sita- 
ram Agarwal of Arvi owned considerable property, both movable and immovable. 
He adopted one Kisanlal as a son. After the adoption of Kisanlal, a son named 
Mangilal wds born to him from his wife Parubai. After the death of Sitaram in 
1914, his two sons Kisanlal and Mangilal succeeded to the property by right of 
survivorship. They continued to enjoy the property as coparceners till 1938. In 
that year, there was a partition between Kisanlal and Mangilal and, in that 
partition, Kisanlal was awarded 1/4th share and Mangilal 3/4th share in the 
joint family property. Mangilal got 13 malguzari villages and lands to the 
tune of about 1600 acres in addition to cash and moveables of considerable 
value. Mangilal had two wives, Saraswatibai and Trivenibai. A daughter 
was born to Mangilal from Saraswatibai, called Durgabai. Saraswatibai died 
on June 11, 1943. The plaintiff was born to Mangilal from Trivenibai on 
November 1, 1946. Fields S. Nos. 1, 2, 4 and 18 of mouza Mohommadpur, 
measuring 95.19 acres and assessed at Rs. 158, formed part of the property 
belonging to Mangilal. Mangilal was a malguzar of this village and originally 
the lands were Sir lands. They, having come under personal cultivation, became 
his khudkasht lands. It appears that Durgabai claimed ownership in respect 
of these lands on the ground that they were the stridhan property of her mother 
Saraswatibai and that she got them by inheritance from her mother. On April 
15, 1944, Mangilal executed a document styled as receipt in favour of defendant 
No. 1 Lilabai Vrijpalji Bhate for Rs. 8,700. The consideration of Rs. 8,700 was 
made up as follows: 

(i) Rs. 2,000 in the form of two hundis of Rs. 1,000 each, dated April 6, 1944. 
The hundis were drawn by Ramji Vrijpal, the son of Lilabai, on Jayantilal 
Nemichand of Bombay. _' 

(ii) Rs. 200 paid in cash on April 11, 1944. 
(iii) Rs. 6,500 paid in cash on April 15, 1944. Wed ae, eye Ses 
The documeft stipulated that in case the amount of Rs. 8,700 advanced by. 
Lilabai was not paid on June 1, 1944, defendant No. 1 was to-énjoy- the Jand 
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from generation to generation as occupancy tenant. Mangilal did not pay the 
amount on the stipulated date. Defendant No. 1 Lilabai, therefore, filed a suit 
for specific performance against Mangilal (Civil Suit No. 9-A of 1946). This 
suit was instituted on June 21, 1946, that is to say, before the birth of the 
present plaintiff which, as stated above, took place on November 1, 1946. Durga- 
bai was added as a party and described as defendant No. 2 in the suit on the 
ground that she was claiming title in respect of the same property. It may be 
mentioned at this stage that Durgabai had already filed a suit (Civil Suit No. 
38-A ofe1944) against Mangilal in respect of the same property for possession. 
Although Durgabai was added as a party, Lilabai definitely asserted that 
Saraswatibai had no interest in the land and, therefore, Durgabai did not and 
could not succeed to the same property. She also asserted that Durgabai was 
a benamidar and that Mangilal was the real owner of the property and was, in 
‘that capacity, in possession and enjoyment of the same. In the alternative, 
Lilabai asked for the refund of the sum of Rs. 8,700 paid by her to Mangilal. 
Pending the said suit, Durgabai’s Civil Suit No. 38-A of 1944 came to be dis- 
missed. It is not, therefore, necessary to refer to the contentions put forward 
by Durgabai in the suit filed by Lilabai. Mangilal resisted the suit on several 
grounds. He contended that no consideration passed under the receipt, dated 
April 15,, 1944. He asserted that the transaction underlying the receipt was 
nominal, sham and not intended to be acted upon. He admitted that Ramji 
Vrijpalji the son of Lilabai, gave him two hundis of Rs. 1,000 each, but he denied 
that these advances formed part of the consideration of the receipt. He speci- 
fically denied having received payments of Rs. 200 and Rs. 6,500 on April 11, 
1944, and April 15, 1944, respectively, as alleged by Lilabai. Mangilal denied 
that properties belonged to Durgabai. 
. The trial Court held that the suit properties belonged to Mangilal and not 
to Durgabai. It further held that the transaction underlying the receipt was 
neither sham nor colourable nor intended to be inoperative. It also held that 
a consideration of Rs. 8,700 was received by Mangilal under the said reteipt. 
Consequently, the trial Court decreed Lilabai’s claim for specifie performance. 
Mangilal preferred First Appeal No. 118 of 1947 in the High Court of Nagpur. 
Pending the appeal, he died on November 21, 1951. The present plaintiff was 
then a minor being a boy of about five years. Trivenibai, who has been added 
as defendant No. 2 in the present suit, filed applications (exhs. D-19 and D-20) 
praying that the present plaintiff and she herself should be substituted in place 
of the deceased Mangilal. Those applications having been granted the names 
of the present plaintiff and Trivenibai were substituted and’ Trivenibai was 
shown as the guardian of the present plaintiff. Eventually the appeal-was dis- 
missed. The plaintiff filed Civil Suit No. 6-A of 1954, which, has given rise to 
this appeal, on July 12, 1954, against Lilabai, the deeree-holder for a declara- 
tion that the decree obtained in Civil Suit No. 9-A of 1946 is not binding on 
him. He impleaded his mother Trivenibai as a pro forma defendant to the suit. 
The present plaintiff and Trivenibai preferred un appeal by special leave to the 
Supreme Court.- The Supreme Court upheld the decision of the High Court 
and the judgment of the Supreme Court is reported in Trivenibai v. Smt. Lila- 
bai. Pending the present suit, Lilabai obtained a lease from the Court in 
execution’ of the decree for specific performance and also secured possession of 
the properties. Thereafter the plaintiff amended the plaint and asked for the 
relief of possession. i 
It will ‘now be convenient to summarise the allegations made by the plaintiff 
in‘support of his‘prayer for setting aside the decree obtained by Lilabai in 
Civil Suit No. 9-A of 1946. The property in suit formed part of the joint 
family property of the plaintiff and Mangilal. This property was originally 
the ancestral property of Sitaram and that after Sitaram’s death, it came into 
the hands-of Kisanlal and Mangilal by survivorship and’in the partition between 
-Kisanlal and Mangilal, the suit property: fell to-the share‘of the latter. © No 
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consideration passed under the receipt, dated April 15, 1944, and the receipt 
was passed to save the property for the family from the threat held out by 
Dyrgabai to, claim the» property for herself., Assuming that the consideration 
passed, the transaction amounted to, a transaction of loan, The plaintiff, there- 
fore, was not bound by the decree for specific performance passed in favour 
of, Lilabai. ane : 

‘ Defendant No: 2 did not appear tq contest the suit. Defendant No. 1 resist- 
éd the suit on several grounds: ie : 

(1) She. contended that the agreement was for real and valuable considera- 
tion. The transaction was not sham and colourable. (2) The plaintiff was not 
born when the receipt was executed by his father Mangilal. It is not, therefore, 
open to him to challenge the said transaction. The plaintiff was not even born 
when the suit was filed against Mangilal for specific performance. The plain- 
tiff has, therefore, no right to challenge the decree that was eventually passed 
in ‘the said suit. (3) The agreement for lease was passed for an antecedent 
debt, Therefore, the decree for specific performance passed in Civil Suit No. 9-A 
of 1946 is binding upon the plaintiff. (4) The property in suit was not the 
ancestral property of -Mangilal. The, plaintiff, therefore, did not and could 
not get the same by right of survivorship. He’ got it by inheritance. (5) The 
plaintiff cannot raise the question as to whether the receipt was supported by 
consideration since that question was raised by his father in Civil Suit No. 9-A 
of 1946 and decided against him. The decision in Civil Suit No. 9-A of 1946 
operated asres judicata against the plaintiff on that question. (6) The plain- 
tiff was liable to pay the sum borrowed by his father under his pious obligation 
arising. under Hindu law. Defendant No. 1 Lilabai could have been competent 
to proceed against those fields in execution of a money-decree that she could 
have obtained against the plaintiff’s father for the debt of Rs. 8,700. 

' The trial Court held that the plaintiff failed to prove that the property was 
ancestral ‘and that“he got it by right of survivorship. On the other hand, it 
took the view that the property was ‘Mangilal’s self-acquired property and, 
therefore, the plaintiff got it by inheritance. It also held that it was not open 
to the plaintiff to challenge the consideration for the receipt inasmuch as that 
question was firially adjudicated’ in Civil Suit No. 9-A of 1946. Mangilal re- 
presented the plaintiff'in that suit. It also came to the conclusion that the 
plaintiff, not having been ‘born at the time of the agreement of sale and also on 
the date of the institution’ of the suit, had no right to impeach the transaction 
as also the decree for specific performance. It has also held that the debt for 
which the agreement’ of sale was passed was an antecedent debt- and even if, 
therefore, the plaintiff had a right to challenge the alienation, he could not 
successfully do so since it was supported by the antecedent debt of the father. 
Consequently, it dismissed the plaintiff’s.snit. It is against that decision that 
the plaintiff has come up in appeal. “°°.” a 

Mr. Bobde, learned counsel for the plaintiff, contended that the trial Court 
was wrong in holding that the suit property was the self-acquired property of 
Mangilal 'and the plaintiff got it by right-of inheritance. Before dealing with 
the evidence on this- point, it will be convenient to -refer to the. respective cases 
that were put ‘forward by the parties on this point. At para. No. 1 of the 
plaint, it was alleged that the suit property was allotted to Mangilal as his 
share: of the ancestral and joint family. property.. In her writteri statement, all 
that defendant No: 1 contended was `` an 
„o “Itis denied. that Mangilal’s father Sitdrámji owned any ancestral or joint family 
property: and -that Mangilal held any ancestral or joint family property”, : . 
It will thus bė seen that the only contention raised by defendant No. 1 was that’ 
the ‘property in suit was hot the ancestral property of. Mangilal. In other 
words, it ‘was denied that the suit property at any time belonged. to Sitaramii. 
It ‘was ‘never guggested that the suit property was the self-acquired pronertv of 
Mangilal. In view of this'state of the pleadings, the only burden that lay unon 
the plaintiff was to prove that the suit property-formed part of the property 
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held by his grandfather Sitaramji. Issue No. 1 which arose on these pleadings 
was rightly framed and it runs thus: - 

“Whether the deceased Mangilal owned the suit Fields Nog 1, 2, 4 and 18 of village, 
Mohommadpur as part of his share of the ancestral property, allotted to him in the 
partition between his brother and himself, on 5th February 1939?” 

Kisanlal, the adoptive son of Sitaramji, has been examined for the plaintiff and 
he stated that in the partition between him and Mangilal in the year 1938, he 
(Kisanlal) got one-fourth share in the joint family property and Mangilal got 
the remaining share. In the partition between Kisanlal and Mangilal, Mangilal 
got in all 13 villages arid about 1600 acres of land. It is in evidence that Sita- 
ramji died in about the year 1914. Exhibit P-3 is a centified copy of ‘the 
Bandobast khasra for the years 1910-11. The name of the owner in column 
No. 5 is shown as Sitaram Ramaratan Marwari. Under s. 80 of the C. P. Land 
Revenue Act, the entries in the record-of-rights can'be presumed to be correct 
until the contrary is shown. The provisions of s. 80, sub-s. (3), of the C. P. 
Land Revenue Act correspond to the provisions of s. 185J of the Bombay Land 
Revenue Code. i 

In Shankarrao Dagadujirao v. Shambhu Nathu Patil,? it has been held that 
an entry in the record of rights shall be presumed to be true by virtue of 
s. 135J of the Bombay Land Revenue Code and proper effect must be given to 
the statutory presumption. It is pointed out that such presumption, shall be 
available even in a second appeal. In view of this position in law and in view 
of the fact that no evidence has been adduced to rebut the statutory presumption, 
it must be held as proved that the lands in suit belonged to Sitaram Rama- 
ratan. This was the only question raised by defendant No. 1 in her written 
statement, and it was not necessary for the plaintiff to adduce evidence to prove 
as to what transpired between 1910-11 upto 1938 when the partition took place 
or upto 1940-41 for which the extract has been produced on behalf of defendant 
No. 1 to which reference will be made later. The learned trial Judge has ob- 
served that no evidence has been adduced to show that the property continued 
to belong to the family after 1910-11 and till 1940-41. It is nobody’s case that 
the property went out of the family during that period. A state of affair which 
is shown to exist at one time in the past is presumed to continue as it was. In 
his plaint, the plaintiff had alleged that Mangilal got the suit property in a 
partition between him and his brother Kisanlal. Kisanlal fully corroborates 
that statement although he does not specifically say that the suit properties 
were allotted to the share of Mangilal. Once we come to the conclusion that 
the property belonged to Sitaram, then in the course of the partition, the pro- ' 
perty would either be allotted to Kisanlal or to Mangilal. Since Kisanlal does 
not claim the property as belonging to him, it follows that the property was 
allotted to Mangilal. In this connection, it is necessary to remember that in' 
the suit filed by Lilabai it was specifically asserted that the suit property did 
not belong to Sardswatibai and, therefore, was not inherited by Durgabai. In 
fact, the whole basis of defendant No. 1’s claim in the former suit was that the 
property belonged to Mangilal. In para. No. 8 of the plaint in Civil Suit 
No. 9-A of 1946, the present defendant No, 1 made the following averments 
which would throw light upon the question at issue: 

“Similarly he (Mangilal) purposely got some of his property sold for arrears of land 
revenue and managed to have it purchased in the name of his wife Saraswatibai with 
his own funds. Thus he purchased 8 anna share of mouza Mohommadpur in the name 
of Saraswatibai under a registered sale deed, dated 21-7-1939, and the remaining 8 anna 
share of that village was purchased by him in the name of Saraswatibai in-a revenue 
sale held for recovery of arrears of. land revenue due from him in the year 1940-41, 
After he thus lost all proprietary interest in that village, defendant No. 1 (Mangilal) 
was recorded as the ex-proprietary occupancy tenant of the sir land thgt stood in his 
name. But he executed a bogus surrender deed of those lands in the riame of his wife; 
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the said Saraswati, on 16-5-1942 for a nominal consideration of Rs. 12,527/-. The plain- 
tiff (Lilabai) avers that all the said sale deeds and révenue purchases taken and made 
in the name.of the said Sdraswatibai were so taken ‘and made by defendant No. 1 with 
his own. funds, benami in the name of his.wife Saraswatibai, and the defendant himself 
and not Saraswatibai was:the owner of that property. . Defendant No. 1 was also himself 
in possession and enjoyment of that property. Saraswatibai had no money to purchase 
the said property nor did she herself do anything towards purchasing the same. After 
Saraswatibai’s death the whole of the said property was duly mutated in the name of 
defendant No.1.. Thus, Saraswatibai did not own and possess either mouza Mohopmad- 
pur or the fields in suit at any time and much less at the time of her death and hence 
defendant No. 2 (Durgabai) did not and could not possibly succeed to the same on 
Saraswatibai’s death.” oa aii 

In view of these averments, ‘it was not open to defendant No. 1 to set up any 
title in favour of Saraswatibai nor to allege that the suit property became the 
self-acquired property of Mangilal because he got it by inheritance from his 
wife Saraswatibai. In fact, such a case was never set up by defendant No. 1 and, 
as stated above, defendant No. 1 rested content by a bare denial that the pro- 
perty was the ancestral property of Mangilal. The trial Court, however, has 
proceeded to make out a new case for'defendant No. 1 by relying upon the 
extracts of the khasra for years 1940-41 to 1944-45 (exh. 1 D-4). -The entries in 
these extracts suggest that the lands were recorded as Khudkasht lands of Saras- 
watibai in°1942-43 as Mangilal had sold to her 8 anna share in the village on 
July 21, 1939, and had surrendered the. suit fields to her on May 15, 1942, as 
a result of which they became her Khudkasht lands. The entries also show 
that the*suit fields. were recorded in the name of Mangilal in 1944-45 as her 
heir. Exhibit 1 D-10 shows that on January 4, 1944, village Mohommadpur 
was ordered to be mutated in the name of Mangilal on the death of Saraswatibai. 
Exhibit 1.D-21 is a sale certificate of 8-anna share of mouza Mohommadpur in 
the name of Saraswatibai who purchased it in a revenue sale for Rs. 1,600, On 
the basis of these documents, the trial Court concluded that the suit fields had 
passed from Mangilal to Saraswatibai and that Mangilal got them back on the 
death of Saraswatibai. It is on that ground that the trial Court held that the 
family having lost the property and Mangilal having acquired the same with- 
out utilising the family funds for its re-acquisition, the property must be deemed 
to be the self-acquired property of Mangilal. As stated above, this entire theory 
is a figment of imagination of the learned trial Judge and, in fact, it is 
opposed tothe case put’ forward by defendant No. 1 in the previous suit. At 
para. No. 8, defendant No. 1 specifically asserted that the lands and the village 
of Mohommadpur were held by Saraswatibai benami, and the real owner was 
no other than Mangilal. The learned trial Judge has lost sight of the clear 
ease made by defendant No. 1 in the previous suit. He has also failed to see 
that the case made out by defendant No.'1, namely, that Saraswatibai was a 
benamidar, finds support from the allegations made by Mangilal in his appli- 
cation, dated June 28, 1943 (exh. 1.D-16). We, therefore, feel no hesitation 
in holding that the suit property was the ancestral property of Mangilal and 
that the plaintiff would get it, by survivorship on the death of his father Mangi- 
lal. It may also be-pointed, out that. in his written statement to the suit filed 
by Durgabai (exh. P-6) Mangilal asserted that the suit property was not the 
property of Saraswatibai.. This statement can be used as an admission against 
defendant No. 1 because defendant No.1 js claiming from Mangilal himself. If 
defendant No. 1 in the previous suit had taken up the position that the suit 
property belonged to Saraswatibai. evidently she would. have’ been non-suited 
because on the-death of; Saraswatibai,.it is not her, husband Mangilal who would 
inherit the same but Saraswatibai’s.daughter Durgabai would be the-only right- 
ful owner under Mitakshara Hindu.law. . Having obtained a. decree in the pre- 
vious suit-on, the basis that the suit property belonged to. Mangilal and not to 
Saraswatibai, it will-not,now be open:to defendant.No.:1 to turn round and say’ 
that the. property. belonged to Saraswatibai.and, therefore; it becomes the self. 
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acquired property of Mangilal, he having inherited the same from Saraswatibai. 
Defendant No. 1 cannot be allowed to approbate and reprobate. It must be 
said to the credit of defendant No. 1 that she did not propose to make any such 
acrobatic tricks and it -was‘given to the learned. trial Judge to make out a case 
which did not arise on the pleadings and was not and could not have been 
sponsored by the contesting defendant. 

Mr. Bobde contended that the plaintifs is not bound by the decision taken in 
Civil Suit No. 9-A of 1946 on the question as to whether the agreement of sale 
was supported by consideration. Assuming that the plaintiff cannot challenge 
the finding on that question, he proceeded to make a distinction between consi- 
deration and debt and argued that it is always open to theeson to contend that, 
in fact, the debt did not exist and the proof of consideration is not the proof 
of debt. He also pointed out that the plaintiff was substituted as the legal re- 
presentative of Mangilal and the only defence that was open to the plaintiff 
was the one that was also open to' Mangilal. That being the case, the decision 
in the earlier suit cannot operate as res seca o! on the aus of the existence 
of debt as against the plaintiff. 

In order to appreciate these arguments it is necessary to rater to a few more 
facts that transpired in the previous litigation. In the original plaint in Civil 
Suit No. 9-A of 1946, all that was alleged was that Mangilal owed a sum of 
Rs. 8,700 to the plaintiff, and that since he did not repay the same on the sti- 
pulated date, that is, June 1, 1944, the contract of lease had becomé operative 
from the date. No. details were given as to when and how the debt was incurred. 
Mangilal, therefore, asked for further and better particulars. It was in pursv- 
ance of this demand that defendant No. 1 gave the following particulafs: 

(1) Rs. 2,000 on April 6, 1944, in the form of two Andis of Rs. 1,000 each 
given by Lilabai to Mangilal. These hundis were drawn by Ramji Vrijpal, the 
son of Lilabai, at the instance of Lilabai on Jayantilal Nemichand of- Bombay 
in favour of Mangilal. Mangilal sold both these Aundis at Arvi and received 
the full amount of Rs. 2,000 on them. 

(2) Rs. 200 on April 11, 1944, paid by Lilabai to Mangilal inecash at Arvi. 

(3) Rs. 6,500 were paid’ by Lilabai to Mangilal on April 15, 1944, at Arvi in 
cash when the receipt in suit was executed by him in plaintiff ’s favour. 

In reply to certain interrogatories that were put by Lilabai, Mangilal stated 
as follows: 

“I have not yet returned to the plaintiffs son Ramji Vrijpal the amount of the two 
hundis of Rs..2000/- given by him to me on date 6-4-1944”, 

It is significant to remember that Mangilal had disputed the receipt of the two 
items, namely, of Rs. 200 and: Rs. 6,500. One of the issues that was framed, 
therefore, was: 

“Did: the plaintiff (Lilabai) pay Rs. 200/- on 11-4-1944 and Rs. 6,500/- on 15- 4-1944 
in cash to defendant No. 1 (Mangilal) at Arvi?” 

The other issue that was raised on the pleadings of Mangilal ` was issue No. a) 
which ran thus: 

“Did defendant No. 1 execute the chithi Exhibit P-1 as a bogus, sham and collusive 
document in order to shield the property from ie creditors and was it not intended to 
be acted upon?” 

The trial Court held that Lilabai succeeded in proving the two, payments that 
were disputed by Mangilal, namely, of Rs. 200 and Rs. 6,500. The trial Court 
also negatived Mangilal’s contention that the transaction was sham, colourable 
and not intended'to be operative. These findings were substantially approved 
by the High Court. It‘was alsó contended on behalf of Mangilal that the receipt 
purported to effect a present demise, and in view of the fact that itwas not 
registered, no action could be’ founded thereon and, in fact, the document would 
be rendered ‘inadmissible. That} was the main issue that was. rdised before the 
Supreme ‘Court and the Supreme Court algo took the view that properly con- 
strued the transaction did not amount to a present demise but only an agree- 
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ment-of lease.. -It i is on that basis that the plaintiff’s suit for specific perform- 
ance -was: decreed::-Mr.-Bobde’s argument was that it is one thing to say that 
the agreement of-salee-was supported-by consideration and quite another that 
the loans -were ‘incurred. by..Mangilal. Mr. Bobde pointed out that the proof 
of the: consideration: for -the- agreement of sale‘may largely depend upon the 
admissions made by:‘the executant.. ` In this particular case, Mangilal had con- 
tended that. the transaction was bogus and colourable and not intended to be 
acted upon. Mangilal having failed to substantiate these allegations, the Court 
was entitled to act on the admissions made by Mangilal and very little evidence 
would be required to come to the conclusion that the consideration was supplied 
by certain monies advanced by Ramji on behalf of Lilabai to Mangilal. In this 
connection, Mr. ‘Bobde emphasised the fact that the plaintiff was substituted in 
place of. his father as the latter’s legal representative and no defence was open 
to Him in his capacity as a legal representative which was also not open to 
Mangilal. The position of'a legal representative, who is brought on record under 
O. XXII; r. 4, of the Code of Civil Procedure is: well settled. Order XXII, r. 
4(2), specifically says: ' 

“Any person so made a party may make any defence appropriate to his character as 
legal representative of the deceased defendant.” 
It has been held in Dareppa Alagouda v. Mallappa Shivalingappa? as follows: 

“It ig not open to a legal representative of a deceased defendant impleaded under 
O. 22, R. 4 to assert his own individual or hostile title to the suit. Therefore, in a mort- 
gagee’s ‘suit on the mortgage of watan land, if the deceased defendant was estopped from 
challeņgiùg his own right to mortgage the watan land beyond his lifetime his legal repre- 
sentative cannot plead that his father could not mortgage the watan land beyond his life- 
time. If a legal representative wants to raise any new point which the deceased party 
could not have raised he must: get pee impleaded in his personal capacity, or challenge 
the’ decree in-a ‘separate suit.” 
Simjlar view was taken ‘by the Nagpur High Court in Shankar Rao v. Kamta- 
prasad" wherein it was held s: 
‘ “When &-mortgage decree is peed: against the father as manager of a joint Hindu 
family'the son is bound by ‘the rule of ‘res judicata only with respect to a plea which was 
open.to the father ‘equally with the son, that is, a plea’‘available to the joint family, 
whether. expressly or ‘constructively decided.” ' - 
If we examine the question as to which of the pleas that were open to the father 
equally. with the son or, to put it-differently, the pleas which were available to 
the.joint.family, we will notice'that there were three such pleas as follows: (1) 
the fact ‘of. agreenient, (2) whether ‘it was sham and colourable transaction and 
(3) .whether the agreement- ‘was’ supported ‘by ‘consideration. All these three 
questions were raised by the father and degided in the previous litigation. We 
do riot, however, think- that- the--findings on these issues necessarily imply a 
finding that the debts were incurred or existed at the time when the agreement 
of sale was'executed... Consideration is a term of wider connotation as is clear 
from its definition contained. in-s. 2(d@)-of the Contract Act. It is true that in 
the previous case there. is:a finding that, ‘as-a matter of fact, sums were advanced 
at different times totalling Rs. 8,700. The mere fact, however, that advances 
haye. been.made, does hot- necessarily mean: that they were intended as loans or 
debts., - Assuming for a'moment that the findings recorded in. the earlier suit 
imply a finding that the debts were, in fact, incurred by the father, still the 
question is.'whether‘it is-open ‘to-the son to ‘challenge those findings in a suit 
filed: by: him-dnd-eontend that;-in fact, the debts. which are supposed to bolster 
up the agreement on the ground that, they” were antecedent debts; did not exist 
in ‘point offact. ‘Sir Dinshaw- Mulla in his Hindu Law, ipheasae 294A, page 442, 
has observed : 

8 [1947] ALR. Bom. 307, s.o. 49 Bom. 4 [1946] Nag. 844. 
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“ The sons being under a pious obligation to pay the father’s debt, the entire joint 
family property is liable to be attached and sold in execution of the decree against the 
father, unless they show that the debt for which the decree was passed was incurred by 
the father for an immoral or illegal purpose or successfully challenge the existence of 
the debt on which the decree is passed... The party against whom the order is made 
will then, under O. 21, r. 63, be entitled to bring a suit in which the whole question 
as to whether there was a debt or not, or whether it was immoral or not, will be deter- 
mined.” . 

Again at page 447, section 294B, the learned author observes: 

“The' same principles apply where the sale is sought to be set aside on the ground 
that there was in reality no debt owing by the father and that the decree was obtained 
by collusion between the creditor and the father.” š 

At page 421, section 334, sub-section 5, of Mayne’s Hindu Law, the position 
was stated in the following terms by the learned author: 

“Where a sale or mortgage is made by the father alone in order to satisfy his ante- 
cedent debt, or when in execution of a decree for money or on a mortgage by the father, 
the ancestral property is sold, the sons, not being parties, are entitled to have the nature 
of the debt tried in a suit of their own.” à 

In the foot-note added by N. Chandrasekhara Aiyar J., who edited the 11th 
edition, we find the following observation : 

“It is, however, submitted that when a decree is passed against the fathe® without 
fraud or collusion, the existence of the debt itself cannot be challenged by the sons. The 
decree is evidence of the debt; and creates of its own force a debt due by the father.” 
In the same way, the editor of the 12th Edition of Mulla’s Hindu Law has 
added the following foot-note on page 442: 

It was held in Surindra Nath v. S. H. M. School! that where a creditor obtained a 
decree for debt against the father the sons cannot question the existence of the debt 
except by showing that the decree was obtained by fraud or collusion. At any rate the 
burden of proving non-existence of debt would be upon the sons.” : 
Unlike, however, the editor of the 11th edition of Mayne’s Hinda Law, the 
editor of the 12th edition of Mulla’s Hindu Law has not expressed his approval 
to the statement contained in the judgment of the East Punjab High Court. In 
view of the foot-note added by N. Chandrasekhara Aiyar to section 334, sub- 
section (5), of Mayne’s Hindu Law, the question was exhaustively discussed 
by the Full Bench of the Lahore High Court in Maha Deo v. Rambir Singh. 
Din Mohammad J., who delivered the judgment of the Full Bench of the Lahore 
High Court, examined the position in the first place on the basis of the original 
texts as contained in Colebrook’s Translation of ‘‘A Digest of Hindu Law on 
Contracts and Successions” and then on the decisions of the Privy Council and 
also the other High Courts. He formulated his conclusions at page 87 of the 
Report as follows: ; 

“From a review of the above authorities it is obvious that the proposition advanced 
by the sons has ample support. Even the modern commentators on Hindu Law have 
invariably favoured this view. In Trevelyan’s Law, third edition, the following passage 
occur at pages 343-44:-— f 

_ ‘Where the sons are not parties to the suit, they are entitled to have an opportunity, 
either in a fresh suit or in proceedings for execution of the decree, of raising‘ such 
questions and of asserting such rights as they could have raised and asserted if they had 

‘been made parties. They can dispute the factum of the debt, or they can show that the 
debt was incurred for illegal or immoral purposes, or that it does not bind them otherwise’ 
Again at page 345, the learned author says:— _ : 

‘The interests of the sons pass in a sale of coparcenary property in execution of ‘a 
decree against their father, except only— 

(1) When their interests are not sold. $ 
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(2) When the sons prove that the debt was contracted for an illegal or immoral pur- 
pose, and the execution creditor purchases, or, if a stranger purchases, and has notice of, 
or upon inquiry could have ascertained, the illegal or immoral character of the debt upon 
which the decree was based. i 7k : 

They could also dispute the fact of the debt.’” ' , f 

In our view, the position of law enunciated in the Labore case is correct and is 
consistent, with the pronouncements: pf the Judicial Committee in Massamut 
Nanomi Babuasin v. Modun Mohun® (p. 18): P 

“The circumstances of the present case do not call for any enquiry as to the exact 
extent to which the sons are precluded by a decree and execution proceedings agairfst their 
father from calling intg question the validity of the sale, on the ground that the debt which 
formed the foundation of, it was incurred for immoral purposes, or was merely illusory 
and fictitious.... All the sons can claim is that, not being parties to the sale or execution 
proceedings, they ought not to be barred from trying the fact or the nature of the debt 
in a suit of their own.” i 

We arc unable to understand how a distinction can be made between a case 
where the sons are entitled to ignore a deeree on the ground of fraud, collusion, 
illegality or immorality of a debt and where they challenge the very existence 
of the debt. The capacity to attack the debt on the ground of illegality or im- 
morality presupposes the existence of the debt. If that were not so, we would 
be landing ourselves in a very anomalous position, namely, a person obtaining a 
decree on? the strength of a debt, which never existed, would be in a much 
stronger position than the one whose decree is challenged on the ground of 
illegality or immorality. Their Lordships of the Lahore High Court also re- 
pelled the argument that the contention of the son was barred by Explanation 
VI to s, 11 of the Code of Civil Procedure. Explanation VI to's. 11 is obviously 
inapplicable because in a suit filed by.the son to challenge the alienation of a 
father, the interests of the son are antithetical to those of the father. Mr. Adhi- 
kari relied upon an observation contained in Sidheshwar Mukherjee v. Bhub- 
neshwur. Prasad Narain Singh’ to, the following effect: 

“,. According to the view taken by the Privy Council in Mussamut Nanomi Babuasin 

v. Modun Mohun,’ all that the son can claim in such cases is that not being made 
party to the sale or execution proceeding, he ought not to be barred from trying the nature 
of the debt or his liability to pay the same in any suit or proceeding started by him or to 
which he might be made a party.” : 
It was contended that this observation must be interpreted to lay down a limi- 
tation to the rule stated in Nanomit Babuasin’s case and in view of this limita- 
tion it is no longer open to challenge the existence of the debt in the suit filed 
by him for'setting’ aside the decree obtained against the father. We are unable 
to accept this line of reasoning. The only question that was before the Supreme 
Court in the above case was whether in order to attract the application of pious 
obligation it was necessary that the father should also be the manager of the 
family and it was held that. that was not necessary. Reference was made to 
Nanomi Babuasin’s case in a general way and it was stated that the son is not 
barred from trying the nature of the debt or liability to pay the same. Their 
Lordships never considered, nor was it; necessary for them to do so, the question 
as to what defences were open to the son when he chooses to challenge the decree 
passed against the father or the sale held in execution of a decree passed against 
the father. We must, therefore, hold that:it is open to the plaintiff to challenge 
the very existence of the debt,,at-any rate, as a foundation for the theory of 
the antecedent debt. a Sena Cece ae a : 

Let us. now, examine the evidence led for the plaintiff to prove the loans 
alleged to have been advanced by defendant No. 1 to Mangilal. Defendant 
No. 1 has not, gone into the witness-box. Her son Ramjibhai has given evidence 
for the plaintiff and has explained that defendant No. 1 is an old woman of 77 
years and sha is unable to hear and see and also that her power of understand- 
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ing is reduced. According to Ramjibhai defendant No. 1 is not in a position to 
come to the Court and also give evidence before a commissioner. In appreciat- 
ing this evidence, it is necessary to remember that the receipt or. the agreement 
of sale was executed in the name of Lilabai, defendant No. 1. Ramjibhai also 
has come out with a case that it was Lilabai’s money from which the three ad- 
vances were made. With regard to his own financial position Ramjibhai states 
as follows: y 

“I have a cloth shop at Arvi for the last about 18 years. For two years from the 
Diwali of the year 1943, my Jawai (son-in-law) Govindji used to conduct that shop be- 
cause P was sick....I had given my shop to Govindji for two years to earn his livelihood. 
Further as he died immediately after it, I myself began to conduct that shop. Bahi- 
khatas .(account-books) of my shop are maintained. During the management of my son- 
in-law, Mangilal had -his khata (account) in respect of cloth. He had no cash khata 
(account) in my shop.... Hemraj and Rajpal are my uncles. They died about 12 years 
back. When my father expired, he was joint with his brothers. In the year 1936 I was 
33 years old. In the year 1936 I and my uncles filed an application in the Debt Relief 
Court. It was for the conciliation of about Rs. 15,000/-. Instalments of our entire debt 
were made, Our joint house also was mortgaged for Rs. 4,000/- and the instalments of the 
amount of that mortgage deed were made. At present, out of those instalments of the 
amount of that mortgage deed, a sum of about Rs. 1,000/- is still due....In the year 1938 
partition took place between me and my uncles. In the partition amongst us, a separate 
share was not allotted to my mother. I alone took the share. Till this partitién amongst 
us, our entire property was joint. The bahi-~khatas of our joint family were upto the 
year 1938, I had the bahi-khatas from 1938 to 1944. Today I have brought the bahi-khatas 
from the Diwali of the year 1943. The bahi-khatas for the period prior to it are ‘hot with 
me. I also did not try to find out the previous bahi-khatas. The amounts mentioned 
today are not in the bahi-khatas from the Diwali of 1943 to the Diwali of 1944, because all 
these amounts belonged to my mother.” : 
Two things are, therefore, clear from the answers given by, Ramjibhai in his 
examination-in-chief cited above. The financial condition of the family of Ramji- 
bhai himself was not very satisfactory. Secondly, the advances made to Mangi- 
lal have not been mentioned in the Bahi-khatas maintained by Ramjibhai. Ram- 
jibhai’s explanation is that these amounts were not mentioned in the account 
books because they belonged to his mother, defendant No. 1. Let us now see 
whether Lilabai had any funds of her own. Ramjibhai has admitted that no 
separate share was allotted to his mother in the partition that took place between 
himself and his uncles. Ramjibhai has asserted that in the year 1944 his mother 
had Rs. 25,000 approximately in cash. He has not explained where this amount 
was kept. Whether it was kept in a bank or deposited with somebody or at 
home is not clear, nor has he tried to explain as to how Lilabai really came in 
possession of such a big amount. It, is significant to note that although the loans 
are supposed to have been advanced out of the funds of Lilabai and although 
Lilabai is supposed to be in possession of a large amount, the two hundis that 
were given to Mangilal on April 6, 1944, were drawn by Ramjibhai and not 
by Lilabai. Those hundis were'drawn on Jayantilal Nemichand. Jayantilal 
Nemichand has not been examined. Ramjibhai has admitted that the hundis 
find no mention in the khata of his mother in the account books of the shop. 
He has admitted that there is such a khata for the year 1948-44. It is difficult 
to understand as to why Ramjibhai chose to give hundis in his own name if the 
monies really belonged to his mother Lilabai. On the other hand, if the monies 
belonged to Lilabai they should find place in the account; of Lilabai. Ramjibhai 
has also admitted that’ before April 6,71944, Mangilal never took any advance 
from him or from his mother. Ramjibhai has ‘also further admitted that he 
gave the hundis on blank papers. He has also admitted that he did not obtain 
any- writing from Mangilal in connection with those hundis. It is true that 
Mangilal-himself admitted in ‘the previous suit that he had received the hundis 
and cashed them and got the amount thereunder. That admission; however, 
cannot be construed to mean that the advances came from Lilabai muck less 


1961.] JAIPRAKASH V. LILABAI (A.C.J.)—Naik J. 333 


that these advances were intended as a loan. It is also significant that the 
details ‘of:the payments. have not been mentioned in the receipt and it is only 
aftet the particulars wefe asked for by Mangilal in the previous suit that the 
details were supplied by defendant No. 1. -As stated above, Mangilal had denied. 
having' received the payments of Rs. 200 and Rs. 6,500. Beyond the bare word 
of Ramjibhai, no evidence has been led to prove that these sums: were really 
advanced on April 11, 1944, and April 15, 1944, as explained by defendant 
No. 1 in the statement of better particulars in the earlier suit. Ramjibhai has 
not explained as to on what basis-the date of the payment of Rs. 200 was made. 
It is surprising that the receipt does not mention that the sum of Rs. 6,500 was 
paid in cash on the date of the document itself. Ramjibhai has come forward 
with the case that in: June 1945 Mangilal tried to settle the ‘dispute by offering’ 
50. acres of land for the: consideration under the receipt. The negotiations are 
alleged ‘to’ have taken place through Umraosingh who has been examined on 
behalf of defendant No. 1 in the present case. It is difficult to understand why 
Ramjibhai agreed to take only a fraction ‘of the property when under the re- 
ceipt he was entitled to a much larger area.. In view. of the financial condition 
of Ramjibhai‘and in-view of the fact that‘there is little likelihood of Lilabai of 
having any separate fund of her ówn and further in view of the scanty mate- 
rials placed before us, it is not possible to hold that the loans were advanced to 
Mangilal by defendant No. 1 as has been sought to be made out in the present 
case and-a& was sought to be made out in the earlier case. 


` Assuming that the existence of debts has been satisfactorily proved, the next 
questiom for consideration is whether there were any antecedent debts. In this 
connection Mr. Adhikari pointed out that ‘although the bulk of the amount of 
consideration, namely, Rs. 6,500 was advanced on the date of the agreement, 
the date for the repayment-of the entire sum of Rs. 8,700 was fixed as June 1, 
1944. According to him, the agreement of sale came into existence only on the 
failure.of Mangilal to repay the money on June 1, 1944. That means that the 
agreement of lease came into operation after June 1, 1944. Taking this as the 
operative dafe for the agreement of lease Mr. Adhikari contended that the 
entire sum of Rs. 8;700 must be deemed to be antecedent in fact as also in time 
to the date when the agreement of sale came into force. It is not disputed that 
Rs. 6,500 were advanced on the date of the agreement. The date of the ad- 
vance of Rs.'2,000 on the basis of two hundis is stated to be April 6, 1944. This 
is admittedly the date on which the hundis are drawn. There is no evidence to 
show on what date Mangilal actually encashed those undis. Even in the prior 
suit, no issue was framed nor was any evidence led in regard to the date when 
Mangilal received the sums under the two hundis. Even the interval between the 
date of the drawing of the hundis, which is April 6, 1944, and the date of the 
agreement, which is April 15, 1944, is very small. It is, therefore, clear that no 
evidence has been led.to show that in fact the advances under the two hundis 
were received by Mangilal before April 15, 1944. In any case, the, bulk of the 
consideration, namely, Rs. 6,500 was paid on the date of the agreement. It is 
true that the agreement, as an agreement of lease, was to come into operation 
on ‘a subsequent: date; still that cireumstance by itself is not sufficient for hold- 
ing that the transaction of Joan and the transaction of. the agreement of lease 
are independent’ of each other: The ‘leading case on this question is Akhara 
Udasi Nirwani v. Surajpal Singh® decided by the Privy Council. It was held 
in that case that a Hindu father who purchases property subject to a mortgage 
and retains a part of the consideration to answer the amount due on the mort- 
gage but does not pay off the mortgage, does not thereby become indebted to 
the mortgaged in respect of, that sum' for he is under no liability to him in 
respect of it. “Hence, a subsequent borrowing by such a purchaser from the 
mortgagee himself on'a fresh mortgage to free the property from the prior 
encumbrance, ® ‘not a mortgage to pay off an antecedent debt and would not 
bind his*son. It is also held that where at the time of execution of the promis- 
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sory note in respect of certain loans there is an intention and a promise to se- 
cure them by a subsequent mortgage and such a mortgage is later on executed 
to cover such debts, the whole transaction is conceived’and carried out as part 
of the same bargain, and hence such a mortgage is not one to discharge an 
antecedent debt which would bind the son of the mortgagor. In this connection, 
we may also refer to Ram Sarup v. Bharat Singh.2 The facts of that case 
were as follows: The father of a.jointeHindu family first borrowed Rs. 500 
on a promissory note. It was stated in the note that the money was borrowed 
in order that it might form part of a mortgage thereafter to be executed. He 
then, having borrowed some more money from the mortgagee, executed a mort- 
gage of the joint family property for Rs. 1,000. There was no satisfactory evi- 
dence that any of the money purporting to be secured. by this mortgage was 
borrowed for family necessities or that any part of the debt was incurred apart 
from the ownership of the joint estate or the security afforded or supposed. to 
be available by such joint estate. Subsequently, the mortgagor borrowed more 
money on promissory notes and executed a second mortgage for Rs. 5,000 con- 
solidating all the previous debts. It was held in that case that on suit by the 
mortgagee for sale on the basis of the second mortgage it was not proved that 
any of the money purporting fo be secured by this mortgage was an ‘‘antece- 
dent debt’? within the meaning of the ruling in Sahu Ram Chandra v. Bhup 
Singh. 10 

The decision cited above proceeded on the dictum laid down by "the Privy 
Council in Sahu Ram Chandra v. Bhup Singh.11 Their Lordships have 
observed (p. 136): : 

“In truth, in order to validate such a transaction of mortgage there must, to give 
true effect to the doctrine of antecedency in time, be also real dissolution in fact. The 
Courts in India, wherever such antecedency is found to be unreal and is merely a cover 
for what is essentially a breach of trust, will not be slow to deny effect to a mortgage so 
brought into existence.” e 


Applying these principles to the facts of this case, it is clear that at any rate 
the bulk of the consideration, that is, Rs. 6,500 proceeded on the date of the 
agreement itself. There is no clear evidence with regard to the dates of the 
other two items, namely, of Rs. 2,000 and Rs. 200. These debts were made re- 
payable on a subsequent date, that is, June 1, 1944, and it was on this date that 
the document would operate as an agreement of sale in case the debts were not 
repaid before that date. In these circumstances, it is impossible to hold that 
the transaction which was of a loan, was dissociated from the transaction of an 
agreement of lease. In fact, the two formed part of the same transaction and 
the transaction of the agreement was to come into operation only in the event 
of the loans not having been repaid. The two, therefore, must be deemed to be 
parts of one whole. There is no dissociation in fact between the two and the 
agreement is intended as mode of satisfaction of the loan. We, therefore, feel 
no hesitation in holding that defendant No. 1 has failed to prove that the agree- 
ment of sale was executed for an antecedent debt in the strict sense of that 
expression as used in Hindu law for the purpose of upholding the alienation 
effected by the father. 


Now comes the most important question and we confess that the solution of 
that question is far from being easy. What is sought to be supported in the 
present case on the ground of antecedent debt is not an alienation by the father 
but an agreement to alienate the property by way of lease. It is not the case 
of defendant No. 1 that the agreement of sale is supported by legal necessity or 
justifiable necessity. Had it been a case of an agreement of sale which is en- 
tered into by the manager or the father for a legal necessity there would have 
been no diffculty in holding that the agreement was capable of being specifically 
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enforced against; the members of the joint family, including minor sons, Sir 
Dinshah Mulla,- in s. 242 at page 364, note 4,under the heading ‘‘Specific 
performance of contraét of sale entered into by manager’? observes : 


“Where a’ manager enters into a contract for the sale of immovable property belong- 
ing to the joint family for a legal necessity, but subsequently refuses to complete the sale 
the Court may, in a suit for specific performance brought by the purchaser, decree specific 
performance of the contract, though some*of the members of the joint family are minors.” 
The position relating to the power of the father to alienate the property so as 
to. bind the interest of the sons for his antecedent debts is equally welbsettled. 
This position has been put very succinctly at paragraph 295, pages 453 to 460 
by Sir Dinshah Mulla in his Hindu Law. We were not, ‘however, shown a 
single case wherein the agreement entered into by the father for ‘alienating 
the family properties for his antecedent debts has been specifically enforced in 
a Court of law on that ground. We have, therefore, to decide the question on 
the basis of general principles. Mr. Adhikari contended that when the father 
has entered into an agreement to alienate the property he must be deemed to 
have intended to exercise that power, and if the agreement can be specifically 
enforced against the father, the alienation arising out of the execution of the 
decree must be considered as the alienation of the father and if antecedent debt 
is proved, then the son will have no right to challenge that alienation. The 
proposition as formulated by Mr. Adhikari requires to be considered from dif- 
ferent points of view. In the first place, it must be noted that the right of a 
Hindu father to alienate the joint family. properties for an antecedent debt in- 
curred by him for his own benefit is his special privilege arising out of his 
position as the father. Secondly, the doctrine of antecedent debt as a support- 
ing prop can be available only in respect of an alienation and not for a mere 
agreement to alienate. If the father does not choose to exercise that privilege 
it is difficult to hold on general principle that he can be compelled to exercise 
that power so as to put the interests of his sons in jeopardy. Finally, it must 
be borne in'mind that an agreement to lease or sell the property by itself does 
not create ah interest in the property in favour of the promisee. The question, 
therefore, that arises for consideration is, if a decree for specific performance is 
passed against the father, can that decree take retrospective effect from the 
date of the agreement? There is the further question which requires to be in- 
vestigated and it is this that even the decree for specific performance does not 
amount to a transfer and unless a deed of transfer is executed, either by the 
party or by the Court, under O. XXI, r. 34, of the Code of Civil Procedure, 
there is no valid transfer. Therefore, if an effective transfer has taken place 
only after the execution of the deed of transfer, ean it be said that this transfer 
is in exercise of the special powers given to the father under Hindu law? 
Considering the question on principle, we should think that the execution of a 
transfer in exercise of the special privilege of the father must be an act of 
his volition. Incidentally, the date of the effect of the transfer will have a 
bearing upon the question as to whether the plaintiff, who was born after the 
date of the agreement and even after the date of the institution of the suit, 
ean challenge the decree which would result in the alienation of the property. 

In Sahu Ram Chandra v. Bhup Singh their Lordships of the Privy Council 
pointed out that the power of the father to alienate the property in consideration 
of the antecedent debt is an exception to the general rule, namely, that no ma- 
nager, qua manager, can alienate the property except for a justifiable neces- 
sity. On pages 131 and 132, Lord Shaw, who delivered the judgment of the 
Bona, observed : 

. Although the correct and general principle be that if the debt was not for the 
benefit of an estate then the manager should have no power either of mortgage or sale 
of that estate ‘én order to meet such a debt, yet an exception has been made to cover the 
case of mortgage or sale by the father in consideration of an antecedent debt.” 

The decision in Sahu Ram Chandra’s case was explained in the subsequent case 


336 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


of Brij Narain v. Mangla Prasad‘? and some of.the formulations in: that case 
were dissented from in the latter case. One such proposition was that the at- 
tempt to affect the sons’ and grandsons’ share in the property in respect *of 
pious obligation to pay off the father’s debt during the father’s lifetime must fail 
and the second was that the power given to the father to alienate the property 
has arisen from the necessity of protecting the rights of third persons. Although 
on these two points the Full Board.of the Privy Council differed from the view 
taken in Sahu Ram Chandra’s case, still the general proposition that the, power 
of the father to alienate the property . is an exception to the general rule re- 
mains unaffected. Taking their stand on this basis, their Lordships, | in „Sahu 
Ram Chandra’s case proceeded to observe (p. 444): . 


..This being an exception from 'a general and sound principle, their Lordships are 
of opinion that the exception should not be extended and should be very carefully guarded.” 
We do not, find any observation in Brij Naraim' v. Mangla Prasad to 
whittle down the effect of these two important observations. In fact, in 
Brij Narain’s case also, their Lordships pointed out that the law on the sub- 
ject of what binds an estate when the manager of the joint, family estate is the 
father, and the other members are the sons, is in a state which is somewhat 
illogical and in the absence of binding authority could not be accepted. They 
then proceeded to point out the anomaly inherent in the situation and pointed 
out that the term ‘‘antecedent debt’’ represents a more or less desperate attempt 
to reconcile the conflicting principles. Finally, they based their decision on 
the principle of stare decisis. At page 137, their Lordships observed : 2 

“In such a matter as the present it is above all things necessary stare decisis? not to 
unsettle what has been settled by a long course of decisions.” 
Although the cases supporting the alienation,made by, the father on, the basis 
of antecedent debt are legion, not a single case was cited where the doctrine 
of antecedent debt was invoked to support an agreement to alienate. We are, 
therefore,.reluctant to extend the principle of antecedent debt.for the purpose 
of enforeing an agreement by putting it on a par with, legal necessity. It is one 
thing to say that; an agreement of transfer can be specifically enforced when it 
is entered into for a legal necessity and quite another to'say that it can as well 
be enforced on the ground that the father has executed the same on the basis 
of an antecedent debt incurred by him for his personal benefit. The second 
alternative involves the extension of the principle of antecedent debt and we 
are not prepared to countenance any further extension of the doctrine of ante- 
cedent debts and pious obligation. After having executed the agreement, the 
father may not choose to alienate the property in fulfilment of the same. It is 
true that in execution of a decree for an unsecured debt obtained against the 
father, the property in the hands of „the son can be subjected to an involuntary 
sale. In such a case, the question neither of legal necessity nor of antecedent 
debts arises for consideration. The only remedy of the son is to challenge the 
debt on the ground that it was incurred for an illegal or immoral purpose. ‘But 
as soon as the father effects a voluntary alienation, the position becomes different 
and the question then arises whether the alienation is. supported by an antece- 
dent debt. This is the anomaly to which reference was made in Brij Narain’ s 
case. Whatever that may be, the distinction between an involuntary sale of the 
father’s property for the satisfaction of his own debt and a voluntary disposition 
by him is real and in the latter case the’ voluntary alienation can be supported 
on the ground of antecedent debt. In this connection, we may refer to a deci- 
sion of the Allahabad High Court in Rameshra v. Kalpu Rai.13 The case arose 
pre after the case of Brij Narain v. Mangla Prasad. In that case it was held 
tha 

“An uncle, acting as manager of a ‘joint’ family, is not entitled to sell the share of his 
nephew in the joint family property, in order. to discharge a debt incurred by lis own father, 
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even though the said father be also the grandfather of the nephew whose property is 
alienated.” 

After referring to Bri? Narain’s case in their judgment their Lordships ob- 
served (p. 265): : : 

“_,.There is nothing in the principles laid down by their Lordships of the Privy Council 

in’ the case above quoted to warrant the view that an uncle acting as manager of a joint 
family is entitled to sell the share of his nephew in the joint family property in order to 
discharge a debt incurred by his own father, even though the said father be also the 
grandfather of the nephew whose property is alienated.” 
It; must be remembered that, in the above case, the debt was incurred ‘by the 
grandfather, but the alienation was not effected by the father but by his uncle. 
The debt of the grandfather is on the same footing as of the father and both 
these debts are binding on the sons and grandsons upon the basis of a pious 
obligation. The Allahabad High Court, however, refused to countenance the 
alienation on the ground that the alienation is effected not by the father but by 
the uncle. It is clear that the uncle could not alienate the property for the 
satisfaction of the debt incurred by his father because the debt though incurred 
by the grandfather did not amount to an antiecedent debt. We are, on general 
principles of Hindu law, inclined to the view that a mere agreement cannot be 
put into force on the ground that the agreement was effected by the father 
for a consideration which was formed by his own antecedent debts. 


Mr. Adhikari relied upon the analogy of the insolvency of the father and 
contended that just as on the insolvency of the father, his power to alienate 
the joint family property for his antecedent debts passes on to the official as- 
signee or the receiver as the case may be, in the same way, the right of the 
father to execute a sale-deed in pursuance of an agreement must pass on to the 
Court when a decree for specific performance has come to be passed provided, 
of course, it was supported by an aritecedent debt. Sir Dinshah Mulla has 
discussed this question at section 265(2), pages 400 to 403 of the Hindu Law. 
It is not necessary to refer to the eases which have made distinction between the 
position, arifing under the Presidency-towns Insolvency Act and the position 
arising under the Provincial Insolvency Act in detail. It is sufficient to state 
that whereas it was held that the power of the father to alienate the property 
for his antecedent debts was held to have vested in the official assignee under 
s. 52(2) of the Presidency-towns Insolvency Act, such a position was not ac- 
cepted under s. 28(A) of the Provincial Insolvency Act by some of the High 
Courts and, in particular, by the Madras and Calcutta High Courts. The Le- 
gislature, therefore, intervened and incorporated a new section (s. 28-A) which 
provided that the insolvent’s property comprises certain capacity :— 

“The property of the insolvent shall comprise and shall always be deemed to have 
comprised also the capacity to exercise and to thke proceedings for exercising all such 
powers in or over or in respect of property as might have been exercised by the insol- 
vent for his own benefit at the commencement of his insolvency or before his discharge.” 

In a recent case, the Supreme Court held that where a Hindu father who 
has mortgaged the joint family property for an antecedent debt which is not 
illegal or immoral becomes insolvent and the receiver sells the property, the 
interest of his sons in the property also vests in the purchaser. Cheruvu 
Nageswaraswami v. Rajah Vadrevu Viswasundara Rao'+. We cannot, however, 
forget that these decisions have proceeded on the interpretation of the words 
of s. 52(2) of the Presidency-towns Insolvency Act and s. 28(A) of the Pro- — 
vincial Insolvency Act and not on general principles prevailing in Hindu law. 
On the other hand, the very fact that the Madras and the Calcutta High Courts 
held that the power of the father for alienating the property for antecedent 
debt does not vest in the receiver and the Legislature had to intervene to make 
a special provision in that connection, is indicative that the power of the father 
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is a special privilege given-to him, qua father, and it is the father and father 
alone who must exercise it by a voluntary act of transfer. 

What remains now to be considered is the question as to whether the incidence 
that the agreement was executed by Mangilal before the birth of the plaintiff 
makes any difference to his right to challenge the agreement. A mere agree- 
ment to alienate creates no interest. We cannot, therefore, consider the ana- 
logy of a case where the father alienated the property before the birth of a 
son. At the time when the son was born on November 1, 1946, the property 
continued to be vested in the father and as soon as the plaintiff was born, a 
coparcener was introduced in the family who had the capacity of taking the 
property by right of survivorship on the death of the father. In our view, 
the fact that the plaintiff was born after the institution of the suit also makes 
no difference to his right to challenge the agreement. Mr. Adhikari contended 
that the decree that was passed in a suit for specific performance will take 
effect from the institution of the suit. He went further and stated that the 
transfer deed effected in execution of the decree will also go back to the date 
of the institution of the suit. Mr. Adhikari drew our attention to the decision 
of the Calcutta High Court in Jahar Lal Bhutra v. Bhupendra Nath Basu.1® 
In that case, the only question for consideration was whether the plaintiffs, who 
had obtained a decree for specific performance, could claim precedence over 
the defendant who purchased the property pendente lite and it is in that con- 
text that their Lordships observed at page 499 as follows: ° 

“,..Consequently, when such a suit for specific performance is ended by a final decree 

transferring the title, that title relates back to the date of the agreement on which the suit 
is based, and the Court will not permit its decree to be rendered nugatory by intetmediate 
conveyances.” 
We are unable to understand how this observation supports Mr. Adhikari’s 
argument that in every case the decree for specific performance as also the 
eventual execution of that decree goes back to the date of the agreement. 
Special mode has been laid down in O. XXI, r. 33, of the Code of Civil Proce- 
dure with regard to the execution of a decree for specific performance. It is 
clear that till the transfer deed is effected in pursuance of O. XXI, r. 34, of 
the Code of Civil Procedure, there is no valid transfer and before a valid trans- 
fer takes effect, the plaintiff has been born in the family and is entitled to 
claim his share as a co-sharer during the lifetime of the father. 

If that is so, the effect of the death of the father during the pendency of the 
litigation will be that the plaintiff would take the entire property by survivor- 
ship and, the decree, therefore, cannot be availed of even against the share of 
the father. There is also a further difficulty in the way of defendant No. 1 
getting specific performance in respect of the father’s undivided half share in 
the suit property. A lease executed by a co-sharer is not binding on the other 
co-sharers and it is open to the other co-sharers to eject the lessee: vide Kailash 
Pat v. Brij Gopal'®, In addition to the above position arising in general law 
there is a special position arising under the Central Provinces Tenaney Act 
and it has been held by the Nagpur High Court in Sumera v. Pemchand'? and 
Maroti Kunbi v. Bapuji'® that there can be no tenancy within the meaning of 
the Central Provinces Tenancy Act of a share of land, if that share is not defined 
by metes and bounds. 

Mr. Adhikari urged that if the decree is to be set aside, then a condition 
should be imposed upon the plaintiff that he pays back the amount of considera- 
tion of Rs. 8,700 received by his father. He pointed out that defendant No. 1 
had prayed in the alternative in the previous suit that a money decree should 
be awarded to her, and the alternative prayer was not granted because the re- 
lief of specifie performance was given to her. There is considerable substance 
in this line of reasoning. At the same-time, in view of our finding that de- 
fendant No. 1 has failed to establish the existence of the debt, itewill be diffi- 
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cult for us to impose an equitable condition, namely, that the decree should 
be set aside only in the event of plaintif paying the sum of Rs. 8,700. There 
ise further difficulty if the way of defendant No. 1 and it is this that defendant 
No. 1 has secured possession of the properties during the pendency of the pre- 
sent suit.'. The plaintiff will, therefore, be entitled to future mesne profits 
from the institution of the suit till the recovery of possession and we were 
told that the amount of future mesne profits will be considerably more than 
the sum of ‘Rs. 8,700. Considering the circumstances of the case, we are inclined 
to the view that the plaintiff should not be called upon to refund the sum of 
Rs. 8,700 as a condition for setting aside the decree for specific perférmance 
nor should he be entitled to claim future mesne profits in respect of the pro- 
perty in suit. 

The result is that the appeal succeeds. The decree for specific performance 
in Civil Suit No. 9-A of 1946 is set aside. Defendant No. 1 is directed to de- 
liver possession of the suit properties to the plaintiff forthwith. In the pecu- 
liar circumstances of the case, we direct that the parties should bear their 
pepe costs of this appeal as also of the suit in the Court below. 

Appeal allowed. 


CRIMINAL APPLICATION. 


Before Mr. Justice Tambe and Mr. Justice Chandrachud. 


- SHRIPRAKASH SHIVRAM POTDAR v. THE STATE OF 
MAHARASHTRA.* 


Coroners Act (IV of 1871), Sec. 29—Whether High Court can quash an inquisition—Such 
power whether circumscribed. 

Under s. 29 of the Coroners Act, 1871, the High Court has the power to quash an 
inquisition, but the power should only be exercised in cases in which the inquisition 
suffers from a substantial as distinguished from a technical defect. 

In re Umar Sobani, referred to. 


On October 14, 1961, one Shriprakash’s (petitioner’s) daughter who was 
aged about two years fell down from the balcony of his flat on the fourth floor 
of a building known as Shreyas situated at Netaji Subash Road in Bombay, 
and died as a result of the injuries sustained by her due to the fall. At the 
time of the accident the petitioner was at his place of business, but his wife 
Sushiladevi was in the drawing room of the flat reading a newspaper. The 
maid servant of the child was busy inside the flat with domestic duties. The 
child was playing with some toys and it presumably climbed over a cane chair 
that was lying in the balcony and fell down while overlooking the parapet of the 
baleony. Sushiladevi on hearing some commotion on the ground floor of the 
building went down and discovered that it was her child that had met with the ae- 
cident. At the inquest proceedings held by the Coroner the jury brought in a 
verdict to the effect: ‘‘We are further of opinion that the fall- was due to the 

negligence of the mother.’’ 

The petitioner applied to the High Court to quash the verdict of the jury 
apprehending that as a result of the jury’s verdict, the petitioner’s wife Sushi- 
ladevi may be prosecuted for an offence under s. 304A of the Indian Penal Code. 


The petition was heard. 


Y. D. Mengde and D. R. Gadgil, for the petitioner. 
C. C. Vaidya, Assistant Government Pleader, for the State. 


CHANDRACHUD J. This is one of those cases in which a verdict would shock 
the conscienge of the public. A, child aged 2 fell down from an apartment on 


*Decided, December 21, 1961. Criminal 1 (1926) 29 Bom. L.R. 196. 
Application No. 1646 of 1961. 3 X 
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the fourth floor of a building situated on Netaji Subhash Road. The tragedy 
occurred on October 14, 1961, at about 10-30 a.m. when the father had gone 
to his office, the maid was in the bath-room and the mothêr was reading a news- 
paper in the drawing room. Presumably, the child crawled to the balcony, 
goti on a chair and lost her balance. On hearing the noise, the mother looked 
out only to fnd that the child was lying motionless on the pavement below. 
In these circumstances we are unable to appreciate how and on what basis the 
Coroner’s jury came to the conclusion that the mother must be held guilty of 
negligence. To permit the seeds of a prosecution to be sown on these facts 
seems tô us to be a perversion of justice, and if we have the power, we must 
grant the relief prayed for by the petitioner. The verdict, of the Coroner’s 
jury seems to us to be based on no evidence at all, and it would be unfair to the 
mother to permit that verdict to stand. i 
The learned Assistant Government Pleader, who appears on behalf of the 
State, contends that a Coroner’s Court is not one of those Courts which are 
established in the hierarchy of Courts under the Criminal Procedure Code, 
and he argues that we have no jurisdiction to quash the verdict returned. by 
the jurors of the Coroner’s Court. On the other hand, Mr. Mengde, who ap- 
pears on behalf of the petitioner, contends that this Court has got jurisdiction 
to control the deliberations before the Coroner and in proper cases this Court 
must exercise its jurisdiction either to amend or quash the verdict or the in- 
quisition, bs 
Turning to the provisions of the Coroner’s Act, 1871, s. 29 provides that: 

“No inquisition found upon or by any inquest shall be quashed for any teghnical 
defect. 

In any case of technical defect, a Judge of the High Court may, if he thinks fit, order 
the inquisition to be amended, and the same shall forthwith be amended accordingly.” 
On a plain reading of this section it would appear that the circumstances in 
which the High Court can quash the verdict or the inquisition have not ‚been 
clearly or fully set out in the section. What is provided is that an inquisition 
cannot be quashed for a technical defect. The provision that an* inquisition 
cannot be quashed for a mere technical defect must, however, carry with it the 
implication that the High Court has the power to quash an inquisition, but the 
intention of the Legislature was that the power possessed by the High Court 
to quash an inquisition should only be exercised in cases in which the inquisi- 
tion suffers from a substantial as distinguished from a technical defect. If 
the verdict of the Coroner’s jury is assailed on a technical plea, the second 
part of s. 29 of the Coroner’s Act provides that rather than quash a verdict, 
the High Court may amend the verdict so as to cure the inquisition of all 
technical infirmities. In a word, therefore, the first part of s. 29 implies 
that the High Court has the powere to quash an inquisition, the power being 
circumscribed so as to be exercised to cure substantial defects and the second 
part of the section confers on the High Court the power to amend an inquisi- 
tion so as to remove the technical defects from which the inquisition suffers. 


If any authority were required for the proposition that the High Court does 
possess such a power, one would be found in a judgment reported in In re Umar 
Sobani', In that case the question which arose before the Coroner was whether 
a certain person had died on account of poisoning. The Coroner’s jury re- 
turned a somewhat non-committal verdict, because, all that it held was that the 
death was caused on account of opium poisoning but that in the absence of 
reliable data it was impossible to say whether the opium was self-administered 
or whether it was administered by an outside agency, or was ‘taken by the de- 
ceased accidentally. After the jury returned its verdict, the Coroner, dis- 
agreeing with the verdict, made a reference to this Court, and one of the preli- 
minary questions which arose on the reference was whether the (oroner has 
powers analogous to the powers conferred on Sessions Judges by s. 307 of the 


1 (1926) 29 Bom. L.R. 198. 
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Criminal Procedure Code. This Court held that the Coroner has no power to 
make a reference, but both Mr. Justice Shah and Mr. Justice Fawcett took 
the view that it would ‘be open to an aggrieved party to make an application to 
this Court asking that the verdict of the jury.or the inquisition should be suit- 
ably amended or quashed. Having held that on a proper application being 
made in that behalf the jurisdiction of the High Court could be invoked either 
for amending or quashing the inquisition, the learned Judges set out to ascer- 
tain whether on the facts’ and circumstances of the case before them there was 
any justification for quashing the verdict; and eventually the conclusion which 
they reached was that since the question before them was one of appreciation 
of evidence it wasenot proper to quash the verdict of the jury. There is yet 
another reason assigned by the learned Judges in support of their conclusion, 
and that reason is that the jury by its verdict did not record any conclusion 
which would affect the. petitioners who had made the application for quashing 
the verdict. As we have stated earlier, the verdict of the jury was non-committal 
and. one part of that verdict expressly stated that in the absence of adequate 
oe the jury was unable to come to any definite conclusion as to the cause 
of death. 

In the case before us the question is not one of appreciation of evidence, for 
the learned Assistant Government Pleader has fairly conceded that there is 
no evidepce showing that the mother was guilty of any negligence. The only 
material which was put before the Coroner’s jury was the statements which 
were made by the father of the child, then by the mother of the child and lastly 
by Sup-Inspector Kadam who investigated into the death of the child. If 
anything, these statements show that there was no negligence on the part of 
the mother whatsoever, and indeed none of these statements contains even a 
faint suggestion that the mother had contributed to the death of her child by 
any negligence on her part. In our opinion, there is no evidence or data what- 
soevep which would justify the conclusion to which the Coroner’s jury has 
come, and for that reason we must allow this application and exercise our Juris- 
diction undér the first part of s. 29 of the Coroner’s Act, 1871, by directing 
that the verdict of the jury and the inquisition do stand partially quashed. 

We, therefore, order that the last part of the verdict, viz. ‘‘That the fall 
was due to the negligence of the mother,” will stand quashed. 

Order accordingly. 


APPELLATE CIVIL. 
_[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


SAKHARAM BAGJI NARWADE w. COMMISSIONER, NAGPUR 

alk DIVISION, NAGPUR.* 

Central Provinces and Berar Local Government Act (XXXVIII of 1948), Secs. 23(3), 
182(2) (x), 16, 53, 13(2)—-Rules made under Act. Rule 15—Chairman of Standing Com- 
mittee of Janapada Sabha—Whether Chairman of Sabha competent to accept resig- 
nation of Chairman of Standing Committee. 

Under rule 15 made under s., 182(2)(r) of the Central Provinces and Berar Local 
Government Act, 1948, the proper procedure and the proper authority which has to 
accept the resignation of the chairman of the Standing Committee of a Janapada 
Sabha is the Janapada Sabha as a whole and not the chairman of the Janapada Sabha. 


THE facts appear in the judgment. 
*Desided January 24, 1962: Special Civil Application No. 154 of 1961. 
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M. R. Bobde, A, 8. Bobde, M. L. Vaidya, B. A. Udhoji and G. L. Sanghi, for 
the petitioner. 

D. B. Padhye, Assistant Government Pleader, for respondent No. 1. . 

C. 8. Dharmadhikari and S. K. Sonak, for respondent No. 2. 


ÅBHYANKAR J. This petition under arts. 226 and 227 of the Constitution 
arises under some unusual circumstances. e ; 

The petitioner Sakharam Bagji Narwade was elected as a chairman of the 
Public Works Standing Committee of the Janapada Sabha, Pusad, by a resolu- 
tion dated March 17, 1960, passed by the Publie Works Standing Committee. 
This resolution is at page 14 of the Paper Book. Three members were present 
at this meeting which elected the petitioner as chairman. After he was so 
elected, a reference was made by the Chief Executive Officer to the Collector, 
Ycotmal, for publication of the name of the petitioner as chairman of the 
Public Works Standing Committee. The Collector was of opinion that no such 
publication was required in the case of election of a chairman of a Standing 
Committee of the Sabha. Thereon the Chief Executive Officer informed the 
petitioner by a letter dated June 4, 1960, that he could work as President of 
the Publice Works Standing Committee. The reference to work as President 
is inappropriate because the petitioner was, in fact, elected as chairman of the 
Public Works Standing Committee of the Sabha. Thereafter, respondent No. 1 
who is Commissioner, Nagpur Division, inspected the Janapada Sabh&, Pusad, 
and during the course of his inspection recorded a note on August 26, 1960. A 
copy of an extract from this note regarding casual vacancies is filed with the 
petition as annexure No. 5 at page 17 of the Paper Book. The Commfssioner 
found that respondent No. 2 Gulabsing who was previously elected as chairman 
of the Publie Works Standing Committee of this Janapada Sabha was alleged to 
have resigned his office by a communication bearing the date February 21, 1956, 
but the resignation was accepted by the chairman of the Janapada Sabha, that 
is, respondent No. 4, on December 1959. According to the Note the reSigna- 
tion had to be accepted by the Sabha as a whole and not by the ehairman, as 
per r. 15 of the rules framed under s. 182(2) (x) of the Local Government Act. 
It was, therefore, noted that the resignation of respondent No. 2 not having 
been placed before the Sabha for acceptance it was irregular for the chairman 
to accept the resignation or to fill up the vacancy of the office of the chairman 
of the Public Works Standing Committee. 

A copy of this Note seems to have been forwarded to the Janapada Sabha, 
Pusad. The Janapada Sabha, Pusad, considered this Note at its meeting held 
on October 27, 1960, and passed resolution No. 10 which is as follows: 

“Whereas, according to rule 15 made under section 182(2)(x) of the Local Self- 

Government Act, resignation of the President of the Standing Committee should have 
been accepted by the Janapada Sabha. But these resignations were never put up before 
any of the meetings of the Janapada Sabha till today and whereas the matter came up 
before the meeting on account of the Inspection Note of the Commissioner, now it is 
decided that it is the opinion of this meeting that those resignations of Shri V. G. 
Deshmukh, President of the Standing Committee of Education and of Shri Gulabsingh 
Nabisingh, President of the Standing Committee Pusad should not be accepted. Passed 
unanimously.” 
By this resolution, the Janapada Sabha, Pusad, which is impleaded as respond- 
ent No. 3 in this petition, resolved that the resignation of Shri Gulabsingh as 
chairman of the Public Works Standing Committee’ should not be accepted. 
This resolution, it has to be noted, was passed unanimously. 

Thereafter respondent No. 1 seems to have sent another communication to 
the chairman of the Janapada Sabha with reference to his Inspection Note 
dated August 26, 1960, and he observed in that communication that the practice 
of keeping resignation papers for over 4 years is pernicious and*is treated as 
mala fide. He, therefore, advised that the resignations of councillors should be 
treated as withdrawn and the members declared as continuing as no show cause 
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notice regarding resignations being reconsidered -for acceptance was given to 
them. The Chief Executive Officer of the Janapada Sabha then sent a commu- 
nication to respondent No. 2 and one Shri G. V. Deshmukh who was chairman 
of another Standing Committee informing them that the resignations tendered 
by both of ‘them cannot be considered to be legally accepted and, therefore, 
respondent-No. 2 will remain chairman’ of: the Public Works Standing Com- 
mittee as before. 

Thereafter, the petitioner has filed ‘this petition in this Court on March 24, 
1961. In this petition the petitioner has claimed the following reliefs: 

“(a) A writ of mandamus or certiordri or any other appropriate writ or order or 
direction be’ issued quashing the following impugned orders: 

(i) Annexure no. 7, order dated November 17, 1960 passed by Commissioner, Nagpur 
Division, Nagpur. 

(ii) Resolution no. 10' dated October 27, 1960 passed by Janapada Sabha, Pusad in its 
meeting, Annexure 6. 

Gii) Annexure no. 8, memo no. 1623 dated December 3, 1960 issued by the Chief 
Executive Officer, to the petitioner. 

(b) A writ of quo warranto or any other writ or direction or order be issued to the 
réspondent no. 2 Gulabsingh directing him to show cause and explain under what right 
or authority or law he is holding the office of the chairman of the aforesaid Standing 
Committee of the Janapada Sabha and of the councillor of the said Janapada Sabha. 

(c) That the costs of this petition be saddled on the respondents. 

(d) Any other relief to which this petitioner is entitled under the circumstances of 
the case þe granted to him.” 

Thé principal contention of the petitioner is that respondent No. 2 who was 
elected as chairman of the Public Works Standing Committee was so elected in 
exercise of the powers conferred by s. 23 of the Local Government Act. As a 
result of, this’ election, respondent No. 2 who was not an elected councillor of 
the Janapada Sabha, Pusad, must be deemed to have acquired the status of a 
councillor of the Sabha under the provisions of -sub- s. (3) of s. 28. Sub-section 
(3) of s. 23 $ as follows :— 

“Every standing committee shall have a’chairman elected ‘either from the councillors 
or from other persons residing in the Janapada ‘area and qualified to be a councillor. 
If a person not being a councillor is elected as chairman, such person shall for all purposes 
: of this Act be, deemed to be a councillor, so long as he continues to be such chairman.” 

The contention of the petitioner is that a fiction is ‘introduced by this sec- 
tion under which respondent’ No. 2, who was not an elected councillor of the 
Janapada Sabla, is to be deemed to be a councillor for all purposes of ‘the Act 
so long as he’ continues to be such chairman. Therefore, as councillor, Gulab- 
singh had the right to tender the resignation of ‘his office even though he had 
acquired the status of a councillor of the Janapada’ Sabha by virtue of the 
fiction introduced in s. 23(3) of the Act. Now, under s. 16 of the Act, a council- 
lor is entitled to tender his' resignation but the resignation is not valid until it 
is accepted: by the chairman. The argument, therefore, is that respondent No. 2 
who must be'deemed to be a councillor for all purposes’ of the Act should also 
be considered a councillor for the purposes of s. 16 of the Act. Respondent 
No. 2 as councillor, therefore, would continue’ as chairman of the Standing Com- 
mittee only so long as his resignation was not accepted by the chairman of the 
Janapada Sabha.. In the instant case, the. resignation tendered by respondent 
No. 2 as councillor had been accepted bythe chairman, ‘i.e. respondent No. 4, 
on December 10, 1959::' On such acceptance, respondent No. 2 ceased to be a 
councillor’ and, therefore, also ceased to be a chairman of the Publie Works 
Standing Committee of the J anapada Sabha. . 

As against this, the contention of the respondents who have contested this 
petition i.e. ‘respondents Nos. 1 and 2 is that-not s. 16 of the Act but r. 15 of the 
Rules framed’ by the Government in: exercise of the powers for making rules 
under s. 182(2) (x) read with ss..23 and 53 of the Act governed the procedure 
by which and the manner in which the resignation tendered by the chairman or 
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a member of the Standing Committee shall be valid and r. 15 required that the 
resignation tendered by a chairman or a member of a standing committee shall 
not be valid unless it is accepted by the Janapada Sabha. Here by the Sabha 
what is meant is the general body of members who are councillors, that is, 
the whole body of the Janapada Sabha. It is contended by Mr. Bobde, learned 
counsel appearing for the petitioner, that, r. 15 has no application in respect of 
the resignation of a chairman. According to Mr. Bobde a person like respond- 
ent No. 2 who was not an elected councillor of the Sabha but was still elected as 
chairman of the Public Works Standing Committee acquired all the rights of 
a councillor including the rights of an elected councillor. The fiction which is 
introduced in sub-s. (3) of s. 28 of the Local Government Act should be given 
its full import and meaning because of the words used, namely ‘for all purposes 
of this Act’. One of the purposes of the Act is to decide the manner in which 
a resignation given by a member is to be effective and that provision is made 
in s. 16. It is, therefore, urged that not r. 15 but s. 16 will be the provision by 
which the resignation tendered by the chairman of the Standing Committee 
should be governed. 

Now, we find it difficult to accept this contention of Mr. Bobde. Bare perusal 
of the scheme would show that the fiction which is introduced in sub-s. (3) of 
s. 23 which makes a person who is not an elected councillor eligible for election 
as chairman of a standing committee gives him the status of a councillor but 
not of an elected councillor. He is given the status of a councillor onfy so long 
as he continues to be the chairman. It is not correct to say that sub-s, (3) of 
s. 23 invests a person in the position of respondent No. 2 with two capacities, 
one as councillor and another as chairman of the Publie Works Standing Com- 
mittee. The moment such a person who is not an elected councillor is elected 
a chairman of a standing committee of a Janapada Sabha, primarily he holds 
that office as chairman. It is only to remove the incongruity of an office bearer 
of the standing committee not being a councillor of the Sabha as a whole that 
the fiction is introduced in sub-s. (3) of s. 28, but the period during which he is 
to be so considered as councillor is the period during which he continues and 
validly continues to be a chairman of a particular standing committee. It is 
not as if he could cease to be a councillor and yet continue as chairman of a 
particular standing committee. On the other hand, the moment such person 
ceases to be chairman of the Standing Committee he also ceases to be a coun- 
eillor. Therefore, what, has to be provided for is the manner in which the person 
should cease to be chairman of a particular standing committee and the process 
by which or the manner in which his resignation should be accepted. 

In our opinion a special provision having been made for this contingency in 
r. 15, the process of reasoning on which the learned counsel appearing for the 
petitioner wants it to be held that he is a councillor and, therefore, is liable to be 
put out of the office qua councillor by acceptance of the resignation by the chair- 
man of the Sabha is not correct and tenable. There is another aspect of the 
matter which may be considered. Just as a non-elected councillor that is any other 
citizen, who has the qualifications of being elected a councillor but not so elected, 
is eligible to be elected a chairman of a standing committee, such citizen is also 
eligible to be elected as chairman or deputy chairman of the whole Sabha. Now. 
the provision, made in s. 16 is to the effect that no resignation tendered by the 
chairman or the deputy chairman of a Sabha shall be valid until it has been 
accepted by the State Government: In the same section a provision is also made 
for the acceptance of the resignation tendered by a councillor by the chairman 
of the Sabha. Now, sub-s. (2) of s. 18 provides that the chairman and the 
deputy chairman shall in all cases be deemed to be councillors under this Act. 
Therefore, sub-s. (2) of s. 13, just as sub-s. (3) of s. 23, invests the chairman 
and the deputy chairman of a Sabha with the status of a councillor even though 
such person may not be elected councillor. Here also, fiction’4s introduced 
inasmuch as when.a non-member is elected a chairman or a deputy chairman of 
a Sabha he is still to-be treated as a councillor for all purposes of the Act. We 
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do not think that it could by any stretch of reasoning be contended that on 
proper interpretation of s. 16 of the Act it will be permissible for the chairman 
ofe- Sabha to accept tht resignation tendered by deputy chairman of the Sabha 
simply because he is to be deemed a councillor within the meaning of sub-s. (2) 
of s: 13 of the Act. That will make the provisions of s. 16 which require the 
resignation tendered by the chairman or the deputy chairman to be accepted 
by the State Government wholly nugafory. It could not be that provision would 
be made in the same section for two authorities like the State Government on 
the one hand and the chairman of the Sabha on the other for the validity of the 
resignation of the office being made dependent on the exercise of tlfe same 
powers by both these authorities. In our opinion, therefore, on a proper con- 
struction of s. 16 as well as s. 23 and r. 15 of the Act it must be held that the 
resignation has to be of the office of a chairman of the standing committee. The 
person will cease to be a councillor only when he ceases to be chairman of a 
standing committee if that person is a person who is not an elected councillor. 
It is not as if the person in the position of respondent No. 2 can 
first cease to be a councillor and then cease to be chairman of the 
Standing Committee. It is because the person in the position of respondent 
No. 2 who was an elected chairman of the Standing Committee even though he 
was not elected councillor has to tender his resignation of the office of chairman 
of the Standing Committee and that resignation has to be accepted by the 
Sabha afa whole with the consequence that he ceases also to be a councillor. 
We, therefore, hold that the proper procedure and the proper authority which 
has to accept the resignation of the chairman of a Standing Committee is the 
Sabha‘and not the chairman of a Janapada Sabha. 

This, therefore, now takes us to a consideration as to what the position of 
respondent No. 2 is in respect of the resignation alleged to have been tendered 
by him on December 10, 1959, or as contended by respondent No. 2 on February 
21, 1956. We may here notice the contention of respondent No. 2 that his resig- 
nation was really taken as far back as February 21, 1956, but that it came to 
be made use of much later that is in 1959 when there was some change in the 
alignment of loyalties to parties. It is not necessary to adjudicate in this 
petition regarding this controversy but we observe that the letter of resignation 
does bear the date February 21, 1956, and no explanation is offered as to why 
that date is put on that letter unless that was the date of resignation. The 
other. contention of the petitioner is that the resignation was actually tendered 
and received in office on December 10, 1959, and on that very day respondent 
No. 4 accepted the resignation. Be that as it may, as we have come to the con- 
clusion that respondent No. 4 was not the authority competent under the Act 
to accept the resignation of respondent No. 2, the acceptance of resignation by 
respondent No. 4 will not have the effect of respondent No. 2 vacating the office 
of chairman of the Public Works Standing Committee. 

‘Considerable arguments were pressed before us as to the part played by 
respondent No. 1 in focussing the attention of the Janapada Sabha to the 
irregularities committed in accepting the resignation of respondent No. 2. Even 
though it was not so specifically stated-in the petition the petitioner’s counsel 
has advanced arguments suggesting that the manner in which the attention of 
the Sabha had been invited to the alleged irregularities in this matter leaves 
much to be desired inasmuch as according to the petitioner, respondent No. 1 
had no statutory right either to inspect proceedings or record of the Sabha and 
still less any right to suggest the course that should be pursued by any of the 
Janapada authorities. With regard to this aspect of the contention raised, 
learned Assistant Government Pleader, appearing for respondent No. 1, has 
stated that respondent No. 1 has not purported to exercise any of the revisional 
powers under s. 159 of the Local Government Act. It is only when revisional 
powers are sought to be exercised that any question of notice arises, that is, 
notice to the person against whom any adverse action is proposed to be taken. 

One-‘complaint made before us was that before respondent No. 1 could come 
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to any conclusion as to validity or otherwise on the election of the chairman 
of the Public Works Standing Committee by the Committee by resolution dated 
March 17, 1960, the petitioner should have been heard? We do not find that 
respondent No. 1 has passed any order or given any direction which has a direct 
effect of affecting the rights of the petitioner, if any. What respondent No. 1 
has done is to point out to the Janapada authorities that an irregularity seems 
to have been committed in the resignation of respondent No. 2 being considered 
hy respondent No. 4 instead of respondent No. 3, which according to the Com- 
missioner was the’ appropriate authority which should have considered the 
matter. It has also been contended on behalf of respondent No. 1 that respond- 
ent No. 1 has been delegated the authority of the State Government under ss. 99 
and 102 of the Local Government Act and in exercise of ‘that authority, if 
respondent, No. 1 has come across any irregularity in the affairs of the Janapada 
Sabha then respondent No. 1 cannot be said to be guilty of any improper inter- 
ference if that irregularity has been brought; to the notice of the appropriate 
authority. We have examined the provisions of ss. 99 and 102 of the Local 
Government Act on which reliance is placed by the learned’ Assistant Govern- 
ment Pleader. Now, s. 102 of the Act empowers the State Government, . after 
receiving a report made to it under s. 99(3) or otherwise, if it is satisfied after 
' such inquiry, that a Sabha has made default in performing any duty imposed 
on it by or under this Act or any other enactment for the time being in force, 
it may require the Sabha to perform that duty within a period to be fix8d. Sub- 
section (2) of s. 102 provides that if such duty is not performed within the 
period so fixed, the State Government may appoint some person to perform it, 
and may direct that the expense of performing it, including a reasonable re- 
muneration to the person appointed to perform it, shall forthwith be paid by 
the Sabha. 

We find it difficult to accept the-contention that the action taken by respond- 
ent No: 1 in recording the note of inspection or of sending the communication 
dated November 17, 1960, could be referrable to the exercise of his powers tinder 
s. 102 of the Local Government Act, We do not find that respondent No. 1 has 
directed ‘the Janapada Sabha to do a particular, thing within a fixed: period. 
What has been done by respondent No. 1 is to point out to the chairman of the 
Janapada Sabha the irregularity committed in having the resignation of res- 
pondent No. 2 accepted by respondent No. 4. It, therefore, could not:be said 
that in recording the note of inspection or sending the communication dated 
November 17, 1960, respondent No. 1 exercised powers under s: 102 of the Local 
Government Act. Be that as it may, we are satisfied that there is no order by 
respondent No. 1 or any direction which is being challenged or impugned in 
this petition, by the petitioner. What the petitioner has canvassed before us 
in the petition and in the relief clause is for a declaration that respondent 
No. 2 ‘who i is holding the office of chairman of the Public Works Standing Com- 
mittee as a result of the resolution passed'on October 27, 1960, by the Janapada 
Sabha'is not the person entitled to hold that, office and has, "therefore, prayed 
that a writ of guo warranto be issued against him. 

We have come to the conclusion that respondent No. 4 could not hae validly 
exercised any authority or ‘power in considering or accepting the resignation of 
respondent No. 2 and the appropriate authority to consider the resignation of 
respondent No. 2 was respondent No. 8, the Janapada Sabha. It is no doubt, 
true that the attention of the Janapada ‘Sabha to this resignation seems to have 
been invited by the’ note recorded by respondent No. 1. After the attention 
was so invited the Janapada Sabha convened a general meeting and’ passed re- 
solution No. 10 already quoted above on October 27, 1960.’ In this resolution, 
the Sabha has ‘stated that the letters of resignation were never put up before 
any of the meetings of the Janapada Sabha till that day. The resignations may 
not have been put before the whole body because the resignati8ns were al- 
ready ‘dealt with by the chairman in 1959. Whatever may be the reasons for 
not placing the resignation before the only authority which could consider it 
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i.e. the Sabha, the Sabha had before it the resignation of respondent No. 2 and 
of another chairman on October 27, 1960. That subject was validly before the 
Jamapada Sabha and tht Janapada Sabha has passed a resolution declining to 
accept the resignation tendered by respondent No. 2. It may also be noted 
that the resolution was passed unanimously by the Sabha. Therefore, the only 
subject which was for consideration before the Sabha at, its meeting on October 
27, 1960, was whether or not to accep} the resignation tendered by respondent 
No. 2. In this connection, a complaint is made before us by Mr. Bobde that 
before ‘considering this resignation notice should have been issued to the peti- 
tioner. ' We fail to appreciate the validity of this contention. The resdlution 
before the Sabha was regarding acceptance of the resignation of respondent 
No. 2. What. the effect of that resolution will bein affecting the right to the 
above claim by the petitioner was not a matiter before the Sabha. Therefore, we 
do not see how any special notice was required to be given to the petitioner on 
principles of natural justice. It, has to be remembered that the petitioner is a 
member of thé Sabha and he must have received notice of the resolution which 
waspart of the agenda to be considered at the meeting of the Sabha on October 
27, 1960. Thus, in our opinion, the petitioner cannot, make a legitimate griev- 
ance that he had no opportunity of’ being heard before the resolution was 
actually passed regarding the acceptance of the resignation of respondent No. 2. 
However, what is urged is that the petitioner must be taken to have been dealt 
with so' fdr as his claim to the office of the chairman of the Publie Works Stand- 
ing Committee is concerned. That claim is founded on the resolution electing 
him as chairman of the Public Works Standing Committee by the members of 
that Standing Committee on March 17, 1960. There is no provision in the Act 
which has been placed before us which permits a‘ Janapada Sabha as a whole 
to sit in judgment on the resolution passed by the various standing committees 
except in ‘the limited manner in which the matter can be brought before a 
general Sabha of the Janapada authority under s. 55 of the Local Government 
Act. “This is not one of those kinds of cases which could have been brought 
before the general Sabha. We, therefore. do not think that the question of the 
resolution dated March 17, 1960, passed by the Public Works Standing Com- 
mittee electing the petitioner as chairman of that Committee on that day was 
the subject-matter before the meeting of the Sabha on October 27, 1960. On 
that aspect of the case there is no question of giving any special notice to the 
petitioner before any action adverse to him is taken. It, however, remains true 
that respondent No. 2 whose resignation has not been accepted by the Sabha 
must continue to hold the office to which he was elected prior to his resignation. 

It is, however, contended before us by Mr. Bobde that the petitioner has been 
prejudiced inasmuch as he was elected to an elective office as chairman of the 
Public Works Standing Committee on March 17, 1960, and his right to continuc 
in that office has not been properly adjudicated. He has also faintly argued 
that the petitioner was entitled 'to a declaration that he continued in that, office 
because ac¢ording to him no reasonable opportunity was given to him to contest 
the position that the resignation was validly accepted. by the chairman of the 
Janapada Sabha. The petitioner has not claimed any such declaration in the 
petition. What the petitioner has claimed in the petition is issuance of a writ 
of quo warranto against respondent No. 2, We have held that, no such writ js 
liable to be issued against respondent No. 2 because-the resignation of respond- 
ent No. 2 was.not validly accepted and by resolution dated October 27, 1960, 
the only authority which could consider and decide on this resignation has 
held that it is not going to accept that resignation. The effect of that resolution 
is that respondent No. 2 continues to hold the office to which he was previously 
elected as chairman. We are not, therefore, concerned in this petition to decide 
whether the petitioner has any right to the office of chairman of the Public 
Works Standing Committee. We do not propose to give any opinion on that 
question. If tha petitioner has any such right he may agitate it before the 
appropriate authority. ` : 
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The result is that the petition fails, but in the circumstances, there will be 
no order as to costs. 
n Petition dismissed. 


CRIMINAL REVISION. 


Before the Howble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


‘MULJI MANILAL KAMDAR v. THE STATE OF MAHARASHTRA.” 


Criminal Procedure Code (Act V of 1908), Sec. 195(1)(b)—Indiar Income-tax Act (XI 
of 1922), Sec. 23—Income-tax Officer holding proceedings inder s. 23 of Income-tax 
Act whether a Court within s. 195(1)(b) of Criminal Procedure Code. 


An Income-tax Officer, while holding proceedings under s. 23 of the Indian Income- 
tax Act, 1922, is a Court within the meaning of s. 195(1)(b) of the Criminal Proce- 
dure Code, 1898. 

Punamchand Maneklal, In re," followed. 

Raghoobuns Sahoy v. Kokil Singh alias Gopal Singh,’ Nanchand Shivchand In re,* 
Queen-Empress v. Munda Shetti’ Emperor v. Narayan Ganpaya, Emperor v. Ra- 
chappa Yellappa,’ State v. Nemchand Pashvir, Virindar Kumar v. State of Punjab,‘ 
Hoosein Kasam Dada (India) Ltd. v. The State of Madhya Pradesh, St Aubyn v. 
Attorney-General,” R. M. Seshadri v. Second Addl. I.-T. Officer," Krishna v. Govar- 
dhanaiah,® In re Nataraja Iyer“ and Merchant Flour Mills Co. Ltd. v. Commr. of 
Inc. Tax," referred to. g > à; 


Tae facts appear in the judgment. 


J. L. Nain and R. Jethmalani, with J. S. Mehta, for the petitioner. 
S. V. Gupte and Ashok Desai, with H. C. Mehta, for respondent No. 2. 
M. A. Rane, Assistant Government Pleader, for the State. 


CHAINANI C.J. The facts giving rise to this criminal revision application 
briefly are that the Income-tax Officer, Jamnagar, was holding proceedings 
under s. 23 of the Income-tax Act, 1922, in regard to the assessment of the 
income of respondent No. 2, hereinafter referred to as the respondent. During 
the course of these proceedings the Income-tax Officer, Jamnagar, came to 
Bombay and examined the petitioner on oath. The respondent’s case is that 
the petitioner then made statements, which to the knowledge of the petitioner, 
were false. He, therefore, filed a complaint against the petitioner for an offence 
under s. 193, Indian Penal Code, in the Court of the Presidency Magistrate, 
19th Court. An objection was raised to the maintainability of the complaint 
by the petitioner. It was contended by him that an Income-tax Officer is a 
Revenue Court within the meaning of cl. (b) in sub-s. (Z) of s. 195, Criminal 
Procedure Code, and that consequently the Court could not take cognizance of 
any offence under s. 198, Indian Penal Code, alleged to have been committed 
by the petitioner in the course of proceedings before the Income-tax Officer, 
except on a complaint in writing by the Income-tax Officer or of some other 
authority to whom he ‘was subordinate. This objection was overruled and the 
learned Magistrate rejected the application made by the petitioner, in which 


* Decided, January 30, 1962. Criminal Re- 5 (1914) LL.R. 39 Bom. 310, s.c. 16 
vision Application No. 1142 of 1960, against Bom. L.R. 678. 


the order passed by V. M. Gehani, Presidency 6 (1936) 38 Bom. L.R. 440. i 
Magistrate, 19th Court, Bombay, in Criminal 7 (1955) 567 Bom. L.R. 1056. \ 
Case No. 452/S of 1959. 8 [1956] A.LR. S.C. 153. 

1 (1914) LL.R. 38 Bom. 642, F.B, 8.C. 9 [1953] S.C.R. 987. 
16 Bom. L.R. 446, ¥.B. 10 [1952] A.C. 15. , 

2 (1890) LL.R. 17 Cal. 872. 11 [1954] A.I.R. Mad. 80§. 

3 (1912) LL.R. 37 Bom. 365, s.o. 15 12 [1954] A.I.R. Mad. 822. 
Bom. L.R. 45. 13 (1912) LL.R. 36 Mad. 72. 


4 (1900) I.L.R. 24 Mad. 121. 14 (1937) 5 LT.R. 459. 
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he had raised this preliminary objection. Against the order passed by him 
the present application has been made. 

The question, which we have to determine, is whether an Income-tax Officer, 
while holding proceedings under s. 23 of the Indian Income-tax Act, is a Court 
within the meaning of cl. (b) in sub-s. (Z) of s. 195, Criminal Procedure Code. 
The word *‘Court’’ is not defined in the Code. Section 3 of the Indian Evi- 
dence Act defines ‘‘Court’’ as including all Judges and Magistrates and all 
persons except arbitrators legally authorised to take evidence. This definition 
has been held to be not exhaustive ‘but framed only for the purposes of the 
Evidence Act and is not to be extended beyond its legitimate scope; see Queen- 
Empress v. Tulja', and Brajnandan Sinha v. Jyoti Narain. As pointed out 
by Fry LJ. in Royal. Acquarium and ‘Summer and Winter Garden Society 
Lid. v. Parkinson®, there are many Courts which, though not Courts of Justice, 
are nevertheless Courts according to law. The word “‘Court’’ does not, there- 
fore, have a uniform meaning in all the enactments. The question whether a 
particular tribunal is a Court must, therefore, be decided in each case, having 
regard to the provisions of the enactment under which that tribunal is con- 
stituted. 

Section 195(1)(b) provides as follows :— 


“(1) No Court shall take cognizance—--: 

(b) of any offence punishable under any of the following sections of the same Code, 
namely, sections 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211 and 228, 
when such offence is alleged to have been committed in, or in relation to, any proceed- 
ing in any Court, except on the complaint in writing of such Court or of some other 
Court to which such Court is subordinate;” 

Sub-section (2) of s. 195 is in the following terms: 

“(2) In clauses (b) and (c) of sub-section (1), the term ‘Court’ includes a Civil, Re- 

venue or Criminal Court, but does not include a Registrar or Sub-Registrar under the 
Indian Registration Act, 1877.” 
The object of, this section is to protect persons from being harassed by baseless 
and vexatious prosecutions at the instance of individuals actuated by malice, 
illwill or motives of revenge and to save the time of the Courts from being 
wasted by frivolous and needless proseeutions. Having regard to this object, 
it has been held that the word ‘‘Court’’ in s. 195 should be given a wide mean- 
ing, See Raghoobuns Sahoy v. Koki Singh alias Gopal Singh,* in which it 
was observed (p. 875): 

- “The word ‘Court’ is not defined in the Criminal Procedure Code, and it certainly 
has a wider meaning than a Court of Justice as defined in the Penal Code. Having regard 
to the obvious purpose for which section 195 was enacted, we think that the widest 
possible meaning should be given to the word ‘Court’ as therein mentioned, and that it 
would include a tribunal empowered to deal with a particular matter and authorised to 
receive evidence bearing on that matter in order to enable it to arrive at a determination.” 
In that case it was held that a Collector, acting in appraisement proceedings 
under ss. 69 and 70 of the Bengal Tenancy Act, is a Court within the meaning 
of the term as used in s. 195. The observations made in this ease that 
the widest possible meaning should be given to the word .“‘Court’’ occurring 
in s. 195 were cited with approval in Nanchand Shiuchand In re.,5 in which 
a District Judge hearing an election petition under s. 22 of the Bombay Dis- 
trict Municipalities Act was held to be a Court within the meaning of s. 195(/) 
(b), Criminal Procedure Code. A-wide meaning to the word ‘‘Court’’ has also 
been given in other cases. In Queen-Empress v. Munda Shett1®, a Tahsildar, 
when holding an inquiry as to whether a transfer of names in a land register 
should be made or not, was held to be a Revenue Court. A similar view was 


‘1 (1887) I.L.R. 12 Bom. 36. 5 (1912) LL.R. 37 Bom. 365, s.c. 15 Bom. 
2 [1955] 2 S.ČR. oe at.p. 961.. L.R. 45. 
3 (1892) 1 Q.B. 4 6 (1900) LL.R. 24 Mad. 121. 


4 (1890) LLR. T Gal. 872. 
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taken in Emperor v. Narayan Ganpaya’, in which it was held that the Mamlat- 
dar holding an inquiry relating to the Record of Rights, under Chapter XII of 
the Land Revenue Code, is a Revenue Court within the meaning of s. 195(1)¢c}, 
Criminal Procedure Code. See also Emperor v. Rachappa Yellappa.® I may 
here mention that sub-s. (2) of s. 195 originally defined the term ‘‘Court’’ as 
meaning a Civil, Revenue or Criminal Court. By Act XVIII of 1923 the word 
‘includes’? was substituted for the word ‘‘means’’. The definition was, there- 
fore, enlarged to bring within the scope of s. 195 tribunals, which are not 
Courtg in the accepted sense of the word ‘‘Court’’. 

An Income-tax Officer is not a Civil or Criminal Court. The question, there- 
fore, arises as to whether he can be said to be a Revenue Court. The term 
‘Revenue Court’’ is not defined in the Criminal Procedure Code. The question 
as to what meaning should be given to this term was considered by a Full Bench 
of this Court in Punamchand Maneklal, In re®, At p. 651 Scott C.J. observed: 

“The term ‘Revenue Court’ is not in general use but’ it has been used occasionally by 
local legislatures in this country in connection with the decision of questions relating to 
revenue by officers specially and exclusively empowered to decide them. See, for exam- 
ple, the City of Bombay Revenue Act and the Revenue Code of Oudh, the United Pro- 
vinces and the Punjab (UP. Act II of 1901, sections 59-62; U.P. Act II of 190i, section 
189 et seq; Oudh Act XXI of 1886, section 109; Punjab Act XVI of 1887, section 101). 
Speaking generally, revenue questions are removed from the cognizance of Civil Courts 
and the officer charged with the duty of deciding disputed questions relatingto revenue 
between the individual and the Government would be invested with the functions of 
a Revenue Court.” ` 2 
In that case it was held that a Collector holding proceedings under Chapter 
IV of the Income-tax Act, 1882, was a Revenue Court within the meaning of 
that term as used in cls. (b) and (c) of s. 195(Z), Criminal Procedure Code. 
At p. 651 it was observed: 

“...We also think that inquiries conducted according to the forms of judicial pro- 
cedure under Chapter IV of the Income-tax Act and execution proceedings’ under | 
Chapter V (which provides that an order passed by a Collector on aepetition under 
Chapter IV shall have the force of a decree of a Civil Court in suit in which the Govern- 
ment is the plaintiff and the defaulter is the defendant) are proceedings in a Revenue 
Court.” 

This decision of the Full Bench has been followed by a Division Bench of this 
Court in State v. Nemchand Pashvir'®, in which a Sales Tax Officer appointed 
under the Bombay Sales Tax Act, 1953, was held to be a Court within the 
meaning of s. 195(7)(c), Criminal Procedure Code. At p. 1059 Shah J. ob- 
served : f 

“,..That the Sales Tax Officers under the Bombay Sales Tax Act, 1953, are authorised 
to decide questions relating to reventfe cannot be denied, and the jurisdiction of other 
Courts to deal with those questions has been expressly excluded by s. 29 of that Act. It 
is clear, therefore, that the Sales Tax Act confers jurisdiction to decide questions relat- 
ing to revenue upon officers specially and exclusively empowered to decide them. The 
Sales Tax Officer having been invested with powers which are the normal attributes of 
a Court or a Tribunal authorised to adjudicate upon disputed questions of law or fact 
relating to rights of citizens must be regarded as a Revenue Court within the meaning 
of s. 195(1) (c) of the Criminal Procedure Code.” 

It seems to us,that the principle underlying these two decisions will also 
apply to an Income-tax Officer holding assessment proceedings under s. 23 of 
the Income-tax Act, 1922. In this connection it is necessary to refer to the 
relevant provisions of this Act. Section 22 provides for the submission of re- 
turns of income by persons whose total income during the previous year ex- 
ceeded the maximum amount, which is not chargeable to income-tax. Sub- 
section (7) of s. 23°provides that if the Income-tax Officer is satisfied that a 

7 (1914) LL.R. 39 Bom. 310, s.c. 16 Bom. 9 (1914) LL.R. 38 Bom. 642, F.B. s.0. 16 


L.R. 678. Bom. L.R. 446, P.B. 
8 (1936) 38 Bom. L.R. 440, F.B. 10 (1955) 57 Bom. L.R. 1056. 


E 1962.]. + MULJI MANILAL ©., STATE (s.cr.s.)—Chainani 0. d. 351 


return made under s. 22-is correct and complete, he shall assess the total aes 
of the assessee and shall determine the.sum payable by him on the basis of such 
` return: Sub-section (2) states that if the Income-tax Officer is not satisfied 
without requiring the presence of the person who made the return or the pro- 
duction’ of, evidence’that a return made under s. 22 is correct and complete, he 
shall serve on such person a.notice requiring him to attend the Income-tax 
Officer’s office or to produce, or to gause to be there produced, any evidence 
on which such person may rely in support of the return. Sub-section (3) is 
in the following terms: 

“On the day specified in the igHies: issued under abai (2), or as soon afterwards 
as may be, the Income-tax Officer, after hearing such evidence as such person may pro- 
duce and such other evidence as the Income-tax Officer may require, on specified points, 
shall by an order in writing, assess the total income of the assessee, and determine the 
suni payable by him on the basis of such assessment.” 

Sub-section (4) empowers the Income-tax Officer to make the assessment ‘to the 
best of his judgment, if the person has failed to make a return under s. 22 or 
has failed to comply with the notice issued to him under sub-s. (2). Section 30 
provides for an appeal against the assessment made’ under s. 23. The proviso 
to sub-s. (3) of s. 31 states that at the hearing of any appeal against an order 
of an Income-tax. Officer, the Income-tax Officer shall have the right to be 
heard either- in person or by a representative. Sub-section (2) of s. 33 pro- 
vides that the Commissioner may, if he objects to any order passed in appeal 
by an Appellate Assistant Commissioner under s, 31, direct the Income-tax 
Officer to appeal to the Appellate Tribunal against such. order. Sub-section (1) 
of s. 87 confers on the Income-tax Officer the powers vested in a Court under 
the Civil Procedure Code of’ discovery and inspection, of enforcing the atten- 
dance of any person and examining him on oath, of compelling the production of 
account books and other documents, and of issuing commissions. Sub-section 
(2) authorises an Income-tax Officer to enter and search any building or place 
wherethe has reason to believe that any books of account or other documents, 
which in his ppinion will be useful for or relevant to any proceeding under this 
Act, may be found and examine them, if found, to seize any such books of ac- 
count or other documents or place marks of identification thereon or make 
extracts or copies therefrom, and to make a note or-an inventory of any other 
article or thing found in the course of any search under this section, which in 
his opinion will be useful for or relevant; to any proceeding under this Act. 
Sub-section (4) states that any proceeding before any authority referred to 
in this section shall be deemed to be'a judicial proceeding within the meaning 
of ss. 193 ‘and 228, and for the purposes of s. 196 of the Indian Penal Code. 
Section 46 contains provisions regarding the mode of recovery of tax to which 
a person has: been assessed. Sub-section (2), states that the Income-tax Officer 
may forward to the Collector a certificate under his signature specifying the 
amount of arrears due from an assessee, and the Collector on receipt of such 
certificate shall proceed to recover the amount specified therein as if it were 
an arrear ‘of Jand revenue.’ The proviso to this sub-section confers upon the 
Collector all‘the ‘powers which a Civil Court has under the Code of Civil Pro- 
cedure for the purpose of the recovery of dn amount due under a decree. Sub- 
section (SAY empowers the Inconie-tax Officer to require any person, from 
whom money is due or may become due to the assessee, to pay the Income-tax 
Officer so much’ of ‘the money as is sufficient to pay the amount due by the 
agsessee in respect of arrears of inedme-tax and, penalty. Section 67 bars the 
jurisdiction of a Civil Court to entertain any suit to set aside or modify any 
aen måde under the Act. 

“It will be seen from these provisions that the power to determine the amount 
of income-tax payable by an assessee is vested in the Income-tax Officer. If 
he is not satisGed with the return submitted by the assessee, he has to hear the 
assessee and allow him to produce any evidence, on which the assessee may 
wish to rely, in support of the return submitted by him, before he can make 
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an order against him. He has also the same powers as are vested in a Civil 
Court to enforce the attendance of any person, to examine persons on oath, to 
compel the production of documents, and to issue comfmissions. The relevant 
provisions of this Act are similar to those of the earlier Income Tax Act IT of 
1886. Two differences have been pointed out to us. Under the earlier Act, 
the power to assess the tax was vested in the Collector, who was a Revenue 
Officer. Under the present Act the assessment has to be made by an Income- 
tax Officer appointed under s. 5 of the Act. Secondly, under the former Act 
the assgssing officer, that is, the Collector, could himself take steps to recover the 
tax assessed by him. Under the present Act, the Income-tax Officer has to 
send a certificate to the Collector and ask the Collector to recover the tax due 
from the assessee. He himself has limited powers of execution under sub-s. 
(5A) of s. 46 of the Act. These differences are, however, not such as would 
justify us in holding that the decision of the Full Bench in Punamchand 
Maneklal In re, which was followed in State v. Nemchand Pashvir, is no longer 
good law. 


Mr. Gupte, who appears for the respondent, has referred to the decision of 
the Supreme Court in Virindar Kumar v. State of Punjab'1. In that case it 
was held that a Returning Officer deciding on validity of a nomination paper 
under s. 36 of the Representation of the People Act, 1951, is not a Court for the 
purposes of s. 195(7) (b) of the Code of Criminal Procedure. At p. 157 it was 
observed : E 

“...It may be stated broadly that what distinguishes a Court from a quasi-judicial 
tribunal is that it is charged with a duty to decide disputes in a judicial manner,and de- 
clare the rights of parties in a definitive judgment. To decide in a judicial manner involves 
that the parties are entitled as a matter of right to be heard in support of their claim and 
to adduce evidence in proof of it. 

And it also imports an obligation on the part of the authority to decide the matter 
on a consideration of the evidence adduced and in accordance with law.” A 
These attributes are possessed by an Income-tax Officer. The assessee is en- 
titled to be heard as a matter of right and to adduce evidence in sùpport of his 
contentions. There is also an obligation on the Income-tax Officer to decide the 
matter of assessment on a consideration of the evidence adduced and in ac- 
cordance with law. He has also to make an order determining the sum pay- 
able by the assessee. Mr. Gupte has, however, urged that in the proceedings be- 
fore the Income-tax Officer, there is no lis, in which persons with opposing 
claims are entitled to have their rights adjudicated in a judicial manner. He 
has also contended that in any case a is cannot arise until the Income-tax 
Officer makes the order of assessment. Similar arguments were advanced before 
the Supreme Court in Hoosein Kasam Dada (India) Ltd. v. The State of 
Madhya Pradesh.12 Ati p. 999 the Supreme Court dealt with these arguments 
in the following terms: 

“Finally, Sri Ganapathy Iyer faintly urges that until actual assessment there can be 
no ‘lis’ and, therefore, no right of appeal can accrue before that event. There are two 
answers to this plea. Whenever there is a proposition by one party and an opposition 
to that proposition by another a ‘lis’ arises. It may be conceded, though not deciding it, 
that when the assessee files his return a ‘lis’ may not immediately arise, for under sec- 
tion 11(1) the authority may accept the return as correct and complete. But if the 
authority is not satisfied as to the correctness of the return and calls for evidence, surely 
a controversy arises involving a proposition by the assessee and an opposition by the 
State. The circumstance that the authority who raises the dispute is himself the judge 
can make no difference, for the authority raises the dispute in the interest of the State 
and in so acting only represents the State.” 

In view of this decision of the Supreme Court, the above arguments of Mr. Gupte 
cannot be accepted. . 


11 [1956] A.LR. S.C. 153, 12 [1953] S.C.R. 987. 
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Mr. Gupte also laid stress on the provisions of sub-s. (2) of s. 37, which con- 
fers the powers of search and seizure on an Income-tax Officer, and the pro- 
viso fo sub-s. (3) of s. 8lp which gives the Income-tax Officer a right to be heard 
in an appeal filed against the order made by him. It may be that while 
acting under these provisions the Income-tax Officer may not be functioning 
as a Court. But that by itself would not lead to an inference that he is not 
a Court, when he is holding assessment proceedings under s. 23 of the Act 


Mr. Gupte also relied on sub-s. (4) of s. 37, under which any proceeding be- 
fore an Income-tax Officer is to be deemed to be a judicial proceeding within 
the meaning of ss. 193 and 228 and for the purposes of s. 196 of the Indian 
Penal Code. Mr. Gupte contended that the use of the words ‘‘deemed to be’’ 
indicates that proceedings before an Income-tax Officer are not judicial pro- 
ceedings, but that by a legal fiction they are to be regarded as judicial pro- 
ceedings for the purposes of the three sections mentioned in the sub-section. 
The word ‘‘deemed”’ is, however, sometimes used by the Legislature in order 
to remove any doubt in the matter. In St. Aubyn v. Attorney-General'®, Lord 
Radeliffe observed (p. 53): 

“ ,.The word ‘deemed’ is used a great deal in modern legislation. Sometimes it is 
used to impose for the purpose of a statute an artificial construction of a word or phrase 
that would not otherwise prevail. Sometimes it is used to put beyond doubt a particular 
construction that might otherwise be uncertain. Sometimes it is used to give a compre- 
hensive descfiption that includes what is obvious, what is uncertain and what is, in the 
ordinary sense, impossible.” 

Mr. Gupte also felied on two decisions of the Madras High Court in R. M. 
Seshadri’v. Second Addl. I.-T. Officer,14 and in Krishna v. Govardhanaiah,'6 
In the former case it was held that the Appellate Tribunal constituted under 
s. 33 of the Income-tax Act is not a Court. In the latter case the view taken 
was that an Income-tax Officer is not a Court within the meaning of s. 195, Cri- 
minal Procedure Code. A contrary view was taken in In re Nataraja Iyer’, 
in which it was held that; a Divisional Officer hearing appeals under the Income 
Tax Act II of 1886 was a Court. In Merchant Flour Mills Co. Lid. v. Commr. 
of Inc. Taz,'7 the Punjab High Court held that an Assistant Commissioner of 
Income Tax is a revenue Court for the purposes of the Court-fees Act. 


Tt seems to us that we are bound by the decision of the Full Bench in Punam- 
chand Maneklal In re, which was followed in State v. Nemchand Pashvir. 
Following that decision we hold that an Income-tax Officer, while holding pro- 
ceedings under s. 23 of the Income-tax Act, 1922, is a revenue Court within 
the meaning of cl; (b) in sub-s. (7) of s. 195, Criminal Procedure Code. It is 
not necessary for us to’ decide, and we do not decide, whether he would be a 
Court for purposes of other enactments. 


We, therefore, make the rule absolute and direct that the complaint filed by 
respondent No. 2 against the petitioner should be dismissed. 


Rule made absolute. 


13 [1952] A.C. 15. 16 (1912) LL.R. 36 Mad. 72, 
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Before the Howble Mr. H. K.. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


BANDULAL BALAPRASHAD v. THE STATE OF MAHARASHTRA.” 

Criminal Procedure Code (Act V of 1898), Secs. 262(1), 251A (2) & (3), 537—Wtrrant 
case tried by magistrate according to procedure prescribed for summons case—Whe- 
ther such trial vitiated—Provisions in regard to trial of warrant cases substantially 
followed by magistrate but irregularity in following such provisions committed— 
Such irregularity whether curable under s. 537 of Code. 


Where a warrant case is tried by a magistrate according to the procedure pres- 
eribed for’ summons case under the Criminal Procedure Code, 1898, the trial is bad 
and is vitiated. Where the magistrate follows substantially the provisions laid down 
in Chapter XXI of the Code in regard to the trial of warrant*cases, but commits some 
irregularity in following those provisions, the irregularity is curable under s. 537 
of the Code, unless prejudice is shown to have been caused to the accused. 

Pulukuri Kotayya v. King-Emperor? Narayan Rao v. The State of Andhra Pradesh; 
Chhadami Lal Jain v. The State of Uttar Pradesh” and Payare Lal v, State of Punjab,’ 
referred to. 


A. A. Peerbhoy, with H. A. Tambe, for the accused. 
YV. H. Gumaste, Additional Government Pleader, for the State. 


CHAINANI C.J. This is an application in revision by the accused, who has 
has been convicted under els. (b), (c) and (f) of s. 65 and cl. (b) of s. 66 of 
the Bombay Prohibition Act. The offences under s. 65 of the Act are punish- 
able with imprisonment for a term which may extend to three years. «The case 
was, therefore, a warrant case and not a summons case. Section 116 of the 
Bombay Prohibition Act provides that in all trials for offences under this Act, 
the Magistrate shall follow the procedure prescribed in the Code of Criminal 
Procedure for the trial of summary cases in which an appeal lies. Sub-sec- 
tion (Z) of s. 262, Criminal Procedure Code, provides that in summary trials 
the procedure prescribed for summons cases shall be followed in summons 
cases and the procedure prescribed for warrant cases shall be fdéllowed in war- 
rant cases, except as mentioned in the following sections in Chapter XXII. 
The trial Magistrate should, therefore, have followed the procedure prescribed 
for warrant cases. He, however, tried the case as a summons ease. It has, 
therefore, been urged on behalf of the accused that the trial was vitiated by 
the Magistrate’s following a wrong procedure and that, consequently, the con- 
viction of the accused is illegal. On the other hand, it has been urged on behalf 
of the State that the irregularity is one, which is curable under s. 537, Criminal 
pe Code, unless it is shown that prejudice has been caused to the, 
accused. 

We have been referred to several discisions on this point, but we do not think 
it is necessary to refer to most of them. The law on the suject has been sum- 
meo e by the Privy Council in Pulukuri Kotayya v. King-Emperor,! in these 
words: 

“...When a trial is conducted in a manner different from that prescribed by the Code 
(as in N. A. Subramania Iyer v. King-Emperor’), the trial is bad, and no question of 
curing an irregularity arises; but if the trial is conducted substantially in the manner 
prescribed by the Code, but some irregularity occurs in the course of such conduct, the 
irregularity can be cured under s. 537, and none the less so because the irregularity 
involves, as must nearly always be the case, a breach of one or more of the very com- 
prehensive provisions of the Code,” 


"Decided, January 31, 1962. Criminal Re- No. 240 of 1960, decided on August 30, 1961 
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These observations have been quoted with ‘approval ‘by. the Supreme Court ix 
Narayan Rao v. ‘The State of Andhra Pradesh®, and Chhadami Lal Jain v 
The State of Uttar Pradesh*, and in Payare Lal v. State of Punjab®. The 
Criminal ‘Procedure Codé classifies the offences triable by 4 Magistrate intc 
two broad categories, summons cases and' warrant cases. : Chapter XX contains 
provisions laying down the procedure to be observed in the trial of summons 
eases. Chapter XXI lays down the procedure prescribed for-the trial of war- 
rant cases: The Code, therefore, prescribes two different procedures for the 
trial of the two classes of cases.: The differences between the two procedures 
have been considerably reduced after: the amendment of the Code by the 
Code of Criminal, Procedure (Amendment) Act (XXVI. of 1955). But 
there are still substantial differences between’ the two procedures. Conse- 
quently, when a warrant case-is ‘tried according to the procedure prescribed for 
summons eases, it would be difficult to-hold that the trial is conducted in the 
manner prescribed by the Code.. The case would fall within the first category 
mentioned in the above passage from the judgment of the Privy Council in 
Pulukuri Kotayya’s case. The trial would, therefore, be bad. It is necessary 
to add that where the Magistrate follows substantially the provisions laid down 
in Chap. XXI in regard to the trial of warrant cases, but commits some irregu- 
larity in following those -provisions, the irregularity would be- curable under 
s. 587, unless prejudice is shown to have been caused to the accused. 


The faflure of the trial Magistrate: in this case to follow the procedure pres- 
eribed for, warrant cases, therefore, vitiates the trial. The conviction of, and 
the sentence passed upon, the accused are, therefore, set aside and the case will 
be senf back to the trial Court for retrial of the accused. Under sub-ss. (2) 
and (3) of s. 251A, Criminal Procedure Code, in the trial of a warrant case 
the Magistrate has first to examine the accused and after giving the prosecution 
and the accused an opportunity of being heard he has to frame a charge against 
the accused, unless he comes to the conclusion that the charge is groundless. 
The irregularity in this case, therefore, occurred when the Magistrate failed to 
frame a charge and proceeded to record the evidence without framing a charge. 
The retrial of the accused should commence from the stage at which the irregu- 
larity occurred. The examination of the accused already made should be deem- 
ed to have been made under sub-s..(2) of s. 251A, The Magistrate should pro- 
ceed further from this stage and after hearing the prosecution and the accused 
‘decide on the basis of the evidence already recorded and the examination of 
the accused already made, for what offences a charge should be framed. He 
should then frame a chargé and thereafter proceed to try the accused in ac- 
cordance’ with the procedure prescribed in ss. 262 dnd 264. The accused to 


eontinue on ‘bail for a fortnight Tn the meantime he, should apply to the trial 
Court for bail. 


The trouble and expense involved in ‘the Teal of the accused and the time 
of the Court, which is likely to be taken in trying. the case again, would have 
been saved, if greater care had been exercised at the commencement of the 
proceedings. It is also the duty of both the Police Prosecutor and the defence 


advocate to bring ae defects to he motes of he Court at a very early stage 
of the trial. 


wee yaar - , ' Ps ' Re-trial ordered. 


8 [1958] s.k. ‘283. 
4 [1960] 1 S.C.R. 736, at p.. 747. 
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Before Mr. Justice Patel and Mr. Justice Chandrachud. 


RANJIT D. UDESHI v. THE STATE OF MAHARASHTRA. = 


Indian Penal Code (Act XLV of 1860), Sec. 292—Test of obscenity—Character of publica- 
tion how to be judged by Court—Whether book obscene if it contains single ob- 
scene passage. 

- The test of obscenity for the purposes,of s. 292 of the Indian Penal Code, 1860, 
is as to whether or not looking to the present day standards of morals and thoughts, 
the tendency of the book is to deprave public morality; in other words, the question 
is, ‘bas it got the tendency to corrupt or deprave the mind of an ordinary man into 
whose hand the book is likely to fall by raising in him lascivigus thoughts. In con- 
sidering such a question neither a man of wide culture op superb character nor a 
person of depraved mentality only should be taken as a reader of such publication. 
The standard of readers is neither one of exceptional susceptibility nor one without 
any susceptibility whatsoever. While judging the character of the publication the 
Court must also consider the effect on the mind of young and unwary persons or 
those of impressionable age. 

A book may be obscene within the meaning of s. 292 of the Indian Penal Code 
although it contains but a single obscene passage. 

Reg v. Hicklin,! Regina v. Reiter, Empress of India v. Indarman,’ Queen-Empress 
v. Parashram Yeshwant; Emperor v. Vishnu Krishna’ State v. Girdharlal Popatlal, 
Geoffrey Wladislas Vaile Potocki de Montalk, R. v. Martin Secker Warburg, Ltd.” 
Paget Publications v. Watson,’ Roth v. cites States,” C. T. Prim v. State,” Sukanta 
Halder v. The State,” Stelle v. Brannan” and Kherode Chandra Roy Chowdhury v. 
Emperor,“ referred to. > 


Tue facts appear in the judgment. 


Rajni Patel, ith B. A. Desai, C. B. Shah ane H. C. Banavati, for the peti- 
tioner, 


R. B. Kotwal, EEN, Pleader, for the State. 


Pate, J. The petitioner and three others, who are partners of a bookstall 
known as the ‘‘Happy Book Stall’’ situated at Colaba Causeway, Bombay, have 
been convicted under s. 292 of the Indian Penal Code, in that they sold and were 
found in possession, for the purpose of sale, of copies of a highly controversial 
novel ‘‘Lady Chatterley’s Lover” by D. H. Lawrence which was alleged to be 
obscene. They were charged under this section in respect of several passages 
occurring in that book marked ‘‘Exs. A-1 to A-22” in the original. The learn- 
ed Additional Chief Presidency Magistrate found them guilty of the offence 
charged against them and sentenced them each to pay a fine of Rs. 20 and in 
default to suffer one week’s simple ‘imprisonment. The petitioner has filed this 
revision application challenging the order of conviction and sentence passed 
against him by the learned Additional Chief Presidency Magistrate. 

It is contended for the petitioner that the learned Magistrate has not ap- 
plied the correct law to the questions in issue and hence the order of conviction 
and sentence passed by him is vitiated and should be set aside. 

Section 292 of the Indian Penal Code, as it originally stood in 1861, made 
it an offence to sell, distribute, import or print for sale or hire, or wilfully to 


*Decided, February 6. 1962. Criminal Re- 6 (1912) 15 Bom. L.R. 307. 

Vision ed icanon No. 1149 of 1961, against 6 (1954) 57 Bom. LR. 952. -- 
‘the order of conviction and sentence assed by 7 (1932) 23 Criminal A 
M. Nasarullah, Additional Chief Presidency 8 Cea 2 All E.R. | Appeal a 194. 
Magistrate, TTI Court, Esplanade, Bombay, in 9 [1952] 1 Al E.R. 1256. 
Case No. 5/P of 1961. 10 (1957) 1 Law edn. 2d 1498. 

1 (1868) L.R. 3 Q.B. 360. 11 [1961] A.I.R. Cal. 177. , 

2 [1954] 2 Q.B. 16. 12 [1952] A.I. R. Cal. 214. ° 

: ee I.L.R 3 All 837. 13 (1872) 7 C.P. 261. 


1895) LL.R. 20 Bom. 193. s l4 (1911) LL.R. 39 Cal. 377. 
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exhibit any obscene book, pamphlet, paper ete. A representation in a temple 
or on a car used for conveying of an idol was, however, exempted from the 
operation of the section? In 1925, in implementation of the International Con- 
vention for Suppression of Traffic in Obscene Literature the scope of the penal 
section was widened and the exception was also slightly enlarged. The ex- 
ception now applies to any such matter connected with religion. We have, 
however, been referred to the report gf the Select Committee in support of the 
contention that the scope of the exception is widened and it would also apply 
to objects of art and literature. (Gazetie of India, Vol. V, dated 14th February 
1925). The Select Committee says: 


“We have’ considefed at length the desirability of extending the scope of the Excep- 
tion to new section 292 òf the Indian Penal Code so as to cover religious, artistic and 
scientific writings, etc, but we have come to the conclusion that it would be difficult to 
do so without including writings, etc, which are not bona fide of the nature stated. 
Further, there is a substantial body of case law which makes it clear that bona fide reli- 
gious, artistic and scientific writings, ete., are not obscene within the meaning of the 
Indian Penal Code.” 


It is thus clear that the scope of the Exception has not been widened as urged 
for the petitioner. The question in this case must, therefore, be decided by 
reference to the section and the case-law. 

Section®292 does not define the word ‘‘obscene’’, This word has, however, 
been the subject-matter of much discussion in the past in England and the 
leading case on the point is Reg. v. Hicklin.1 It has been held in that case that 
the imriunity must depend upon the circumstances of the publication. In the 
judgment at p. 371 the learned Judge laid down the test of obscenity to be 

“|..whether the tendency of the matter charged as obscenity is to deprave and cor- 

rupt those whose minds are open to such immoral influencés, and into whose hands a 
publication of this sort may fall.” 
In answer to an argument that the motive of the author of the pamphlet was 
an honest ome in that it was to expose the errors of the Catholic religion in 
the matter of confession and cause a reformation of the same, the learned Judge 
admitting that the motive was an honest, one observed (p. 373) : 

“...yet I cannot suppose but what they had that intention which constitutes the 
criminality of the act, at any rate that they knew perfectly well that this work must 
have the tendency which, in point of law, makes it an obscene publication, namely, the 
tendency to corrupt the minds and morals of those into whose hands it might come.” 
This case has been followed in England and in India consistently, and the 
principle laid down therein would appear to hold good even to-day. For in- 
stance, in Regina v. Reiter? which was a case of a trial by jury 
in answer to a contention that the recorder had not told the jury about the 
“standards of to-day’’, the learned Chief Justice expressed entire agreement 
with the recorder that the law is the same now as it was in 1868 as laid down 
in Hicklin’s case. In this country, the test laid down in Hicklin’s case was 
followed in the case of Empress of India v. Indarman® wherein it was held that 
a book may be obscene within the meaning of s. 292 although it contained but 
a single obscene passage. It was further held that the motive for the publica- 
tion was not relevant but the intention was to be presumed from the conse- 
quences of the act, namely, corruption of the minds and prejudice of the 
morals of the public. Same view was later on taken in the cases of Queen-Em- 
press v. Parashram Yeshwant,+ Emperor v. Vishnu Krishna® and State v. Gir- 
dharlal Popatlal®. It was also observed in the last case that in applying the 
test, one has also to consider the effect which the book would produce on an or- 
dinary average person, and not on a person’ with depraved mentality, and that 
in considering whether a publication is obscene, the class of persons who are 


1 (1868) L.R. 3 Q.B. 360. . . 4 (1895) I.L.R. 20 Bom. 193. 
2 [1954] 2 Q.B. 16. A 5 osa 15 Bom. PR 307.: 
3 (1881) LL.R. 3 All. 837. 6 (1954) 57 Bom. L-R., 953. 
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likely to read such a publication, must also be taken into consideration. It was 
further observed in that case that a publication: cannot be said to be obscene 
merely because it deals frankly with sex matters, provided that the language 
used is not such as to excite sensual feelings or give rise to thoughts of lust. 
Same thing can be expressed in different ways. Though one may recognize that 
knowledge of sex is essential, the presentation of- the subject may be such that 
it gives rise to lascivious thought in the mind of an average person. « . 

For the petitioner, however, reliance is placed on Geoffrey Wladislas Vaile 
Potocki de Montalk? for the contention that it is a good defence to the charge 
that the publication of matter prima facie obscene was for the public good, as 
being necessary or advantageous to religion, science, literature or art, provided 
that the manner and extent of the publication does not exceed what the public 
good requires. The Court of Appeal has not in fact laid down that test. It is only 
to be found in the summing-up to the jury by the Recorder wherein he has 
made that observation. In the judgment of the Appeal Court the test extracted 
from Hicklin’s case in Rex v. Barraclough’ was approved. We have carefully 
read that judgment and there is no justification for the contention that the 
Court of Appeal laid down the exception contended for. Our attention is also 
invited to the summing-up of Mr. Justice Stable in R. v. Martin Secker War- 
burg, Lid.8 wherein, it is said, some different test is laid down. Mr. Jus- 
tice Stable at p. 684, however, expressly referred to the the test in Hicklin’s 
ease, and only observed that it did not mean that the Court had t8 consider 
whether, if the book had been published in 1868, the Court would have con- 
victed the publisher or not. The test, it seems to us on review of all these 
authorities, would be as to whether or not looking to the present day standards 
of morals and thoughts, the tendency of the book would be to deprave public 
morality; in other words, the question is, has it got the tendency to corrupt 
or deprave the mind of an ordinary man into whose hand the book is likely to 
fall by raising in him lascivious thoughts. 

It is true that Stable J. in his summing-up to the jury in R. v. Martin Secker 
Warburg, Lid. said (p. 686) : ° 

“...Are we to take our literary standards as being the level of something that is 
suitable for the decently brought up young female aged fourteen? Or do we go even 
further back than that and are we to be reduced to, the sort of books that one reads as 
a child in the nursery? The answer to that is: Of course not. A mass of literature, 
great literature, from many angles, is wholly unsuitable for reading by the adolescent, 
but that does not mean that a publisher is guilty of criminal offence for making those 
works available to the general public. I venture to suggest that you give a thought to 
what is the function of a novel. I am not talking about historical novels when people 
write a story of some past age. I am talking about the contemporary novelist. By 
‘the contemporary novelist,’ I mean the novelist who writes about his contemporaries, who 
holds up a mirror to the society of his own day. The function of the novel is not merely 
to entertain contemporaries; it stands as a record or a picture of the society when it was 
written. Those of us who enjoy the great Victorian novelists get such understanding as 
we have of that great age from chronicles such as Thackeray, Dickens, Trollope, Surtees, 
and many others of that age. ` ; - g 
In the world in which we live today it is equally important that we should have an 

understanding of how life is lived and how the human mind is working in those parts of the 
world which are not separated from us in point of time but are separated from us in point 
of space; and that we should have this understanding (particularly at a time like today 
when ideas and creeds and -processes of thought seem, to some extent, to be in the 
melting pot and people are þewildered and puzzled to know in what ‘direction humanity 
is heading and in what column we propose to march). If we are to understand how life 
is lived in the United States of America, France, Germany, or elsewhere, the contem- 
porary novels of those nations may afford us some guide, and to those of us who have not 
the time, opportunity, money or, possibly, the inclination to travel, it may even be the 

7 (1932) 23 Criminal Appeal Reports 192. 8 [1954] 2 All E.R. 683. 
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only guide. This is an American novel written by a citizen of the United States of 
America, published originally in New York, purporting to depict the lives of people 
living today in New York, and to portray the speech, the turn of phrase, and the current 
attitude towards this particular aspect of life in New York. If we are going to read 
novels about how things go in New York, it would not be of much assistance, would it, 
if, contrary to the fact, we were led to suppose that in New York no unmarried woman 
or teenager has disabused her mind of the idea that babies are brought by storks or are 
sometimes found in cabbage patches or under gooseberry bushes? 

.. Your task is to decide whether you think that the tendency of the book, is to 

Geprave those whose minds today are open to such immoral influences and into whose 
hands the book may falb in this year, or last year when it was published in this country, 
or next year or the year after that.” 
Undoubtedly, this would apparently seem to engraft an exception wider than 
ever recognized. This, however, doesgnot mean that a writer can justifiably 
under a false cloak indulge in obscenity. It is undoubtedly true that a case 
is not to be judged by Victorian standards but by the moral standards of to-day, 
since moral values and standards vary from age to age. It would seem that 
this is the only case where the test of ‘‘taking the novel as a whole” and con- 
sideration of ‘‘the dominant object of the book’’ are suggested. In Paget Pub- 
lications v. Watson,? however, it was affirmed that a publication was an obscene 
publication, even if only a part of it was obscene. 

In England in 1959 the Obscene Publications Act, (Statutes 7 & 8 Eliz. 2, 
Chapter 66) was passed. Section 1 prescribed the test for obscenity and by 
s. 4 a defence that the publication of the article -was justified as being for the 
publie good on the ground that it is in the interests of science, literature, art 
or learning or of other objects of general concern was made available to the 
offender. We must, however, be guided by the law as laid down in this coun- 
try without reference to a recent statute law in England. Our attention is also 
called to the two cases decided by the Supreme Court of United States and 
they are Roth v. United States'© which were heard together. There the test 
that was adopted was whether to the average person) applying contemporary 
community standards, the dominant theme of the material taken as a whole 
appeals to prurient interest. It was observed therein as follows (p. 1509): 

“...The Hicklin test, judging obscenity by the effect of isolated passages upon the 
most susceptible persons, might well encompass material legitimately treating with sex, 
and so it must be rejected as unconstitutionally restrictive of the freedoms of speech and 
press.” 


With respect, it does not seem to have been said in Hicklin’s case that the test 
to be adopted was whether the most susceptible persons would be affected in a 
particular manner. Moreover, the question there involved was one of invali- 
dity of the statute on the ground that it offerided the guarantee of freedom of 
expression and it was on a consideration of the police powers of the State that 
the test stated by the learned Judges was formulated. Be that as it may, the 
view that has. generally prevailed in this country is that even a single passage. 
in a book may render the book obscene. (See Empress of India v. Indarman 
and C. T. Prim v. State''). 

Theré also lurks a danger in ‘this doctrine of the “Dook as a. whole”. The 
application of this doctrine would, mean that if in a book some portion, say, a 
few pages are clearly obscene and the rest innocuous, the book can pass muster, 
good overshadowing the bad. The fact will, however, remain that despite the 
large portion, of ‘the book being innocuous, the obscene portion thereof would 
have the effect to deprave the mind of the reader. The result would be that 
“the obscenity could then parade under the protective cloak of a quantity. of 
innocuous pages?’ 

Tt cannot ‘be, gainsaid . that standards of morality. vary from- region to re- 
, gion and it is ‘impossible to have one inflexible’ standard of obscenity for all 
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countries. Circumstances always differ and the Court has to take into account 
all the factors before it comes to the conclusion as to, whether or not a publi- 
cation is an obscene publication. Authorities clearly indicate that while Judg- 
ing the character of a publication the Court must consider the effect that it 
would produce on the mind ọf an average person in whose hand the book is 
likely to fall. While so judging, neither a man of wide culture or superb 
character nor a person of depraved mentality only should be taken as a reader 
of such publication. The standard ‘of readers is neither one of exceptional 
susceptibility nor one without any susceptibility whatsoever. (See Sukanta 
Halder v. The State’). 

It is also evident from the cases R. v. Hicklin, Steele v.eBrannan'®, Kherode 
Chandra Roy Chowdhury v. Emperor'* and Sukanta Halder v. The State, that 
the'Court must also consider the effect on the mind of young and unwary per- 
sons or those of impressionable age. After all, it depends on the question as to 
who are likely to reád the book. If the book is likely to be read by adolescents, 
there can be no reason to exclude the consideration of effect on their minds. We 
agree with the observations of the learned Judges in C. T. Prim v. State, where 
they state disagreeing with the observations of Stable J. in R. v. Martin Secker 
Warburg, Lid. that (p. 179): 

«it is difficult ... to subscribe to the theory of eliminating altogether the effect 
of a publication on the minds of young persons, for they also constitute the public.” 
We should say a large part of the English reading public in this country. 

We may also observe that the impact of the Constitution does not make any 
essential difference to the meaning which has so far been given to the word 
“obscenity” since the exception in sub-art. (2) of art. 19 provides that nothing 
in sub-cl. (a) of cl. (J) of art. 19 affects the operation of any existing law, 
or prevents the State from making any law imposing reasonable restrictions ‘‘on 
thé exercise of the right conferred by the said sub-clause in the interests of the 
security of the State ete. decency or morality...”’. a 

The story as told is a simple one. As the name suggests, it is the story of a 
young healthy woman Constance married to a baronet at a young age. Dur- 
ing her school and college days she had a free student life where she along with 
her sister did what she liked, went wherever she liked and spoke and talked 
whatever she liked. Clifford himself, the son of a baronet, belonged to a slightly 
higher strata. He was moré of upper class than Constance as he was aristo- 
crati¢é. Even before her marriage with Clifford, during her student days on 
the continent, Constance had sexual relations with those whom she liked. ‘She 
married Clifford when he was on leave from his war service and: they had a 
month’s honeymoon. Clifford then went to resume his duties during the war 
and was sent back after six months badly mauled. He recovered but was com- 
pletely paralytic below the waist.. Lady Chatterley, though she did her duties 
as wife in nursing him and had discussions with him on his writings, gradually 
felt herself frustrated and eventually rebelled. During this time she had one 
sexual connection with one Michael who had visited her husband, in her own 
house. She then came in contact with Mellors, gamekeeper of Clifford, and had 
satisfactory relations with him and eventually became pregnant. In the book 
at several places the four lettered Anglo-saxon words are used, the passages being 
marked A/6, A/8, A/10, A/11, A/12, A/16, A/18, A719 and A/20. One may 
not so much object to mere words but certainly to the manner of expression. 
Passages marked A/5, A/13, A/14, 1/18, and A/21 contain immoral ideas 
and the rest give details of sexual performances of the pair—the gamekeeper 
and Constance, At several places what he considers perfect sexual intercourses 
have been described in great details which according to him can save mankind. 
In many places the author has disapproved the sex relations: when man and 
woman do not-come off together. (See-exh. A-5 p.-60,-exh. A-18 p. 234 and 
exh. A-14, p. 236); He then. emphasizes’ what he calls the wafm hearted -sex 
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relationship as demonstrated by exh. A-15 pp. 240-41. He has emphasised what 
he calls both man and woman coming off together and described in details the 
sex-act in repeat perfermance on the same oceasion and has given all glorified 
names to the man’s organ and at exh. A-19 it is knighted. 

We have been read the opinions of some of the critics of the novel in question 
and it is contended relying on their views that the book is a book of great 
art and cannot fall within the mischief of s. 292 of the Penal Code. In parti- 
cular, we are referred to the opinion of Archibald Macleish and the introduc- 
tion of Mark Schorer given in the beginning of the novel edited by Grove Press 
Inc. New York. Macleish says: 

“And there is ng dirt for dirt’s sake in Lady Chatterley’s Lover. The purpose of the 

book is manifestly pure; pure as being the high purpose of a serious artist; pure as being 
the cleansing purpose of a social reformer who hates lechery and sexual morbidity as 
he hates the devil himself. Lawrence’s purpose here is the cleansing purpose of freeing 
humanity from the domination, which seemed to him evil, of the abstract intellect and 
sterile will by a return to the natural life of the body and the senses....One may or 
may not agree with Lawrence's estimate of the saving power of the senses and of na- 
tural sex in particular, or with his judgment of the destroying power of ‘the life of the 
mind’, but it is impossible to question honestly the purity of his motive.” 
Though he further says that the characters are sometimes symbols rather than 
human beings and the propaganda purpose occasionally shows through, yet he 
admits that there is a cloudiness in the intention which must be set down as a 
defect. Then he says: 

“One is never left in doubt as to what Lawrence is against in the modern, indus- 

trializéd world but it is less clear what he is advocating in its stead. But in spite of 
these reservations no responsible critic would deny the book a place as one of the most 
important works of fiction of the century, ...” 
Schorer also speaks in somewhat similar terms. Indeed these opinions do show 
that the work could not be regarded as dirt for dirt’s sake. But as Macleish 
says, it is not clear as to what the author is advocating in substitution of that 
which he honestly dislikes. It is undoubtedly true that D. H. Lawrence is not 
merely a novelist but he is a thinker as well and that what he has written is 
not intended merely to convey or depict the ordinary social life in England as 
it is lived but also to condemn the evils brought on by the industrialization of 
the times. There are several letters of the author on record from which it is 
clear that he himself calls it a ‘‘Phallic’’ novel and it would not be erroneous 
to say that it would mean the cult of the ‘‘Phallus’’. He advocates a free 
life in rhythm with all the elements of nature. In the letters written by him 
“Letters of D. H. Lawrence” at p. 710 he says: 

“I believe in the phallic consciousness, as against the irritable cerebral consciousness 

we are affected with: any body who calls my novel a dirty sexual novel is a liar. It is 
not even a sexual novel: it’s phallic.” 
At p. 712, in another letter of March 15, 1928, he says ‘‘I have to publish it 
here, as it’s too phallic for the gross public’’. The question of all questions 
is what would: be the effect that the book would produce on the mind of an 
ordinary man who knows ordinary English in this country? So far as we 
can say though in this country there are several books both costly and cheap 
showing how sex life may be regulated by the young, generally one rarely 
comes across any novel in Marathi, Gujarati or Hindi where the simple equi- 
valents of the four letter words are used in the manner used in this book or the 
sex act is described as has been described in this book. Though we may not 
judge the book as if it were intended for boys and girls of ten since they arei not 
likely to read it we cannot suppose that the book will be housed in a College 
or University library and one desiring to read the book will be initiated into 
the method of approach to the book with reference to the artistry of it, or that 
it. would beeread-by. only Professors and students of literature. 

-After fully. and. lustfully developing the escapade. between Constance (Lady 

` Chatterley) and Mallors after she ‘becomes - pregnant a ;meéting is arranged 
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between her father and Mellors in which the father unblushingly and in very 
suggestive language approves ‘what. Mellors had done as shown by the following 


conversation : . : 
“Honour, by God!’ Sir Malcolm gave a little squirting laugh, and became Scote'! 


and lewd. 

‘Honour! How was the going, eh!? Good, my boy, what?’ 

‘Good, 

‘TIL bet it was! Ha-ha! My daughter, chip of the old block, what! I never went back on a 
good bit of fucking, myself. Though her mother, oh, holy saints!’ He rolled his eyes to 
heaven. ‘But you warmed her up, oh, you warmed her up,.I can see that. Ha-ha! My 
blood in her! You set fire to her haystack all right. Ha-ha-ha’. I was jolly glad of it, 
I can tell you. She needed it. Oh, she’s a nice girl, she’s a nice,girl, and I knew she’d 
be good going, if only some damned man would set her stack on fire! Ha-ha-ha! A 
game-keeper, eh my boy! Bloody good poacher, if you ask me. Ha-ha! But now, look 
here, speaking seriously, what are we going to do about it? Speaking seriously, you 
know!” , 


In the letter written by Mellors, along with the homily on the way to solve 
the industrial problems he has indulged in describing the peace of’ sex satis- 
faction. (See exh. A-22 at p. 353 of the book). 

On a perusal of all this material in the book, a man of ordinary understanding 
and knowing ordinary English according to the present day standards, in this 
country would be inclined to believe that the author advocates every woman 
finding a man like Mellors to satisfy her sex craving and an employee or a 
guest justifiably indulging in sex relation under the roof of the husband. If 
this is so it is clearly repugnant to publie morals. 

Granted as Schorer says that the characters function fully and the author 
allows them to speak for themselves, yet in the mind of an ordinary man it 
would have the effect of raising immoral thoughts. It is indeed very difficult 
to see much symbolism so far as Clifford is concerned, of which so much is 
said. It is not a sexual paralysis born of his high breed or his richness or the 
industrialization but paralysis due to injuries in the war. In himethere is a 
clear physical incapacity. The author himself in his Essay ‘‘Apropos of 
Lady Chatterley’s Lover’’ edited by Harry T. Morre, on the question as to 
whether the symbolism was intentional says: | 

“And when I read the first version, I recognised that the lameness of Clifford was sym- 
bolic of the paralysis, the deeper emotional or passional paralysis, of most men of his 
sort and class to-day. I realised that it was perhaps taking an unfair advantage of 
Connie, to paralyse him technically. It made it so much more vulgar of her to leave 
him. Yet the story came as it did, by itself, so I left it alone.” 

No doubt, in the same essay the author asserts: | ' i 

“Far be it from me to suggest that ak women should go running after gamekeepers 
for lovers. Far be it from me to suggest that they should be running after anybody. 
A great many men and women today are happiest when they abstain and stay sexually 
apart, quite clean: and at the same time, when they understand and realise sex more fully.” 
On an ordinary man not initiated into the literary art, the effect would yet be 
quite the reverse. It would seem'that an ordinary man who reads the book 
would feel that the author is of the view that tenderness comes only of the 
fullest sensual satisfaction and not othérwise. He will also imagine that’ if 
Mellors after marriage sustained some accident and got paralytic as did Clifford, 
Constance might' again leave him as well and would be justified in doing so 
since the tenderness born of and‘nourished by phallic love must end by his 
phallic ‘paralysis. It is here that the danger lies. Besides, most of the pass- 
ages ‘which form the subject-matter of the charge would have the effect of 
raising ‘lascivious ‘thoughts'in the mind of an ordinary reader. of the book 
and would rudely: shake his moral fabric so as to deprave and corrupt him. 
If this is the effect that can reasonably be Said to be caused on the mid of those 
into whose hands the’ book is likely ‘to fall, then clearly the book is obscene 
within the meaning of s. 292. ofthe Pénal Code. “°° -$ Se -o SIT ONTT iNo 
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The book is priced at 35 cents and is likely to be purchased by those who 
know English amongst whom may be College students of various ages whose 
minds may well be presumed to be open to immoral influences, those who know 
English but not the literature, those who are of ordinary culture and have not 
attained high mental altitudes, and it is difficult to deny that the effect not 
only of the passages which form the subject-matter of the charge but of the 
book as a whole on the minds of these persons would but be what we have 
indicated above. ie 

We have come to this conclusion despite our being aware of the fact that 
the American and the English Courts have taken a different view. The case 
came before the Court of Criminal Appeals in United States because of the 
action taken by the Post Master General under powers vested in him under 
18 U.S. Code 1461. The majority took the view: ‘‘It seems clear without 
dissent from the expert evaluations presented both in the record and in the 
introductory material to this edition, as well as in the contemporary literature, 
that this is a major and a distinguished novel, and Lawrence one of the great 
writers of the era.” They said thatthe story is a small part of the work. 
“Actually the book is a polemic against three things which Lawrence hated: 
the crass industrialization of the English Midlands, the British caste system. 
and inhibited sex relations between man and woman.” Injunction granted 
by* the District Court against the Post Master was confirmed. One of the 
Judges, Moore J., however, concurred in the opinion of the majority with some 
reluctance. We, on our part, agree with Moore J. when he says ‘‘that the first 
two messages (as analysed by the majority), if they be directed against the 
‘crass industrialization of the English. Midlands’ and ‘the British caste system’, 
could be delivered effectively without the objectionable material.” On the 
question, however, as to whether prurient interest is aroused, the learned Judge 
observed: ‘‘As to ‘prurient interest’ one can scarcely be so naive as to believe 
that the avalanche of sales came about as a result of a sudden desire on the 
part of the American publie to become acquainted with the problems of a 
professional gamekeeper in the management of an English estate.’ The learned 
Judge further observed: f 

“During recent years authors of the so-called school of ‘realism’ have vied with each 
other to depict with accuracy all that could be observed by peeping through hypothetical 
keyholes and, by hiding under beds. The last war offered an excellent opportunity to 
employ the entire register of Anglo-Saxon four-letter words via the medium of realistic 
soldier conversations. Many such books became best sellers. After this phase of lite- 
rary effort palled, it-became necessary to go beyond this stage into the sordid and more 
perverted sexual field—all under the guise of telling an allegedly powerful and moving 
story about various characters or families which had better remained unborn. One nor- 
mal adultery per book was quite insufficient to crgate a best seller. And an eager public, 
possibly bored by the monotony of monogamy, seized upon each literary contribution to 
enjoy vicariously—and quite safely—bold but rather impractical daydreams of a life 
which could be found in fictional actuality in these books. Each book contributed a few 
additional degrees to the temperature and by its unchallenged existence created the ‘con- 
temporary community standards’ which, in turn, are to justify its acceptance as con- 
sistent with such standards. Into this climate ever increasing in warmth came ‘Lady 
Chatterley’s Lover’ which plaintiffs-sought to distribute through the mails....”. 

' In our opinion and to the best of our knowledge, no attempts have so far 
been made in the Indian literature to produce any such ‘climate ever increas- 
ing in warmth’ nor have such ‘contemporary community standards’ been created 
in this country as have been so admirably described by the learned Judge in 
the foregoing passage. In England the case was decided by a jury and there 
the matter ended. The proceedings before the English , Court were referred 
to us but-the evidence in that case is not, evidence in this case and consequently 
we can looke only to the verdict. It may .be that in England and- America 
literary ‘čapabilities of ah average man are far higher or that he reads novels 
for the beauty of ‘the literature. That, however, cannot, be the standard every- 
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where. It is possible by comparing the figures of sales in England and Ame- 
rica, of other better works of Lawrence in fiction and this novel to find out 
whether the public in those countries reads the novele for the beauty of its 
literary art or the luscious performances of Mellors and Constance. 

Even if the book has to be considered as a whole one must consider the good 
that it is intended to achieve. Taking an overall view of the case and even 
considering the book as a whole, we feel, as was felt by Moore J., that the book 
should be held to be obscene within the méaning of s. 292 of the Penal Code. 

We, accordingly, hold that the petitioner has been rightly convicted and sen- 
tenced.» Rule will, therefore, be discharged. n 

- . : : Rule discharged. 


SUPREME COURT 


Present: Mr. Justice J. L. Kapur, Mr. Justice K. Subba Rao 
and Mr. Justice Raghubar Dayal. 


SHANKAR BALAJI WAJE v. THE STATE OF MAHARASHTRA.” 


Factories Act (LXII of 1948), Secs. 2(1), 79, 80—“Worker” within s. 2(1), who ca: a 
cability of ss. 79 & 80 to piece-rate workers. 


A person was engaged as a bidi roller by the owner and occupier of a bidi manu- 
facturing factory. There was no agreement or contract of service between him and 
the owner of the factory; he was not bound to attend the factory for the work of 
rolling bidis for any fixed hours of work or for any period and he was free to go 
to the factory during its working hours at any time he liked and was free to leave 
the factory whenever he liked; he could be absent from work on any day he liked 
and could absent himself upto ten days without informing the owner of the factory 
and after informing the owner could absent himself for more than ten days; he 
was paid at fixed rates on the quantity of bidis turned out and there was no stipu- 
lation that he had to turn out any minimum quantity of bidis in a day; there was 
no actual supervision of the work done by him in the factory; leaves were supplied 
to him for being taken home and cut there and tobacco to fill the bidis was supplied 
at the factory and he was not bound to roll the bidis at the factory but could do 
so at his place; at the close of the day, the bidis were delivered to the owner of the 
factory and if these were not up to the standard, they were rejected. On the ques- 
tion whether the bidi roller was a worker within the meaning of the expression. in 
s. 2(l) of the Factories Act, 1948:-— ° 

Held, that in the circumstances of the case the bidi roller was not a worker within 
s. 2(1) of the Act. . 

Persons engaged to roll bidis on job work basis could -be workers, but only such 
persons would be workers who work regularly at the factory and are paid for the 
work turned out during their regular employment on the basis of the work done. 
Piece-rate workers can be workers within the definition of ‘worker’ in the Act, but 
they must be regular workers and not workers who come and work according tò 
their sweet will. A worker, within the definition of that expression in the Act, 
need not be a whole-time worker. But even then, the worker must have, under his 
contract of service, an obligation to work either for a fixed period or between fixed 
hours. 

Shri Birdhichand Sharma v. The First Civil Judge, Nagpur,’ distinguished. 
Shri Chintaman Rao v. The State of Madhya Pradesh; referred to. 

Section 79 of the Factories Act, 1948, which provides for leave on the basis of the 
period of working days contemplates a definite period of work per working day and 
not any indefinite period for which a person may like to work on any particular day. 


"Decided, October 27, 1961. Criminal Appeal decided on December 9, 1960 (Supremo PAi 


No. 63 of 1960. 2. [1958] S.C. R. 1340. 
~'E™ (1960) Civil Appeal No: 370 6f°1959,- oo 


í 
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-The expression “total full time earnings” .in s. 80(1) of the Factories Act, 1948, 

means the earnings a,worker earns in a day by working full time on that day, the 

* full time to be in accordance with the -period .of time given in the notice displayed 
in the factory for a particular day. 3 N 


Tux facts, appear at 61 Bombay Law Reporter 1676. 


A. V. Viswanatha Sastri, with S. N. Andley and Rameshwar Nath, for the 
appellant. 
R. Ganapathy Iyer and R. H. Dhebar, for the respondent. ae 


` RAGHUBAR DAYAL J, [Kapur J., concurring; Subba Rao J., dissenting]. This 
appeal, by special leave, is directed against the order of the High Court of 
Bombay, rejecting the reference made by the Additional Sessions Jt udge, Nasik, 
and confirming the conviction of the appellant under s. 92 of the Factories ‘Act, 
1948 (Act LXIII of 1948), hereinafter called the Act. 

The appellant is the owner and occupier of ‘Jay Prakash Sudhir Private 
Ltd.’ a factory which manufactures bidis. Pandurang Trimbak Londhe, 
hereinafter called Pandurang, rolled bidis in.that factory for a number of 
days in 1957. He ceased to do that work from August 17, 1957. It was alleged 
by the prosecution that the appellant terminated Pandurang’s services by a 
notice pu up on August 12, 1957. The appellant, however, admitted the put- 
ting up of such a notice, but denied that Pandurang, the labourer, had left his 
service of his own accord, ' 

Inspêctor Shinde, P. W.I, visited this factory on August 22, 1957. He found 
from the weekly register and the wages register of the Factory that Pandurang 
worked for 70 days and earned 4 days’ leave. Pandurang, however, did not 
enjoy that leave and was, therefore, entitled to be paid wages for that period 
ie. for 4 days’ leave. He was not paid those wages, and therefore, 
the appellant contravened the provisions of s. 79(11) of the Act. He conse- 
quently submitted a complaint against the appellant to the Judicial Magistrate, 
First Class, Sinnar. 

It was contended for the accused before the Magistrate that Pandurang was 
not -a worker within the meaning of that expression, according to s. 2(L) of 
the Act and that, therefore, no leave could be due to him and the appellant 
could not have committed the offence ‘of contravening the provisions of s. 79(/1). 
The, learned Magistrate did not agree with the defence contention and held 
Pandurang to be a worker and convicted the appellant of the offence under 
s. 92‘read with s. 79(/1) of the Act and sentenced him to a fine of Rs. 10. 

It may be mentioned that this case was a test case. Similar cases against 
the appellant with respect to the non-paymant of leave wages to other workers 
were pending in the Court. 

~.The appellant went in revision to the Court of the learned Additional Ses- 
sions Judge, Nasik. The Sessions Judge was of the opinion that Pandurang 
was not 4 worker and that the conviction of the appellant was bad. He, accord- 
ingly, referred the case to the High Court. The High Court, however, did not 
agree with the views of the Sessions ' Judge and, holding that Pandurang was 
a’ worker, rejected the revision and confirmed the conviction and sentence. It 


‘is against this order that this -appeal has been filed. 


Two points have been raised on behalf of the appellant. One i is that Pandu- 
rang was not a worker within the meaning of that expression in the Act. The 
other is that even if Pandurang was a worker; he was not entitled to any leave 
- wages under s. 80 of the Act. 

The first contention is based on the established -facts of the case which, it is 
‘submitted, do not make out the relationship of master and: servant between 
the- appellant and Pandurang, inasmuch as they -indicate that the appellant 
had.no supervision and control oyer the details-of the work Pandurang did in 
the factory., The following are the established facts: 
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(1) There was no agreement or contract of service between the appellant 
and Pandurang. 

(2) Pandurang was not bound to attend the factory for the work of rolling 
bidis for any fixed hours of work or for any fixed period. He was free to go 
to the factory at any time he liked and was equally free to leave the factory 
whenever he liked. Of course, he could in the factory during the hours of 
working of the factory 

(3) Pandurang could be absent from wore on any day he liked. He could 
be absent up to ten days without even informing the appellant. If he was 
to be absent for more than ten days he had to inform the appellant, not for 
the purpose of taking his permission or leave, but for the purpose of assuring 
the appellant that he had no intention to give up work at the factory. 

(4) There was no actual supervision of the work Pandurang did in the 
factory. 

(5) Pandurang was paid at fixed rates on the quantity of bidis turned 
out. There was, however, no stipulation that he had to turn out any minimum 
quantity of bidis in a day. 

(6) Leaves used to be supplied to Pandurang for being taken fom and 
cut there. Tobacco to fill the bidis used to be supplied at the Factory. Pandu- 
rang was not bound to roll the bidis at the factory. He could do so at his 
place, on taking permission from the appellant for taking tobacco home. The 
permission was necessary, in view of Excise Rules and not on accouht of any 
condition of alleged service. 

(7) At the close of the day, the bidis used to be delivered to the appellant 
and bidis not up to the standard, used to be rejected. 

The second contention is based on the inapplicability of the provisions of 
ss. 79 and 80 of the Act to the case of the appellant, inasmuch as it is not 
possible to caleulate the number of days he worked or the total full time earn- 
EN E the days on which he worked during the relevant period mentioned 
in 
On behalf of the respondent State, it is submitted that the appallant had the 
right to exercise such supervision and control over the work of Pandurang as 
was possible with respect to the nature of Pandurang’s work which was of a’ 
very simple kind and that, therefore, Pandurang was a worker. It is further 
urged that there is no difficulty in caleulating the number of working days or 
the total full-time earnings contemplated by s. 80 of the Act. 

We have given very anxious consideration to this case, as the view taken 
by the Court below in this case had been stated to be the right view in the 
decision of this Court in Shri Birdhichand Sharma v. The First Cwil Judge, 
Nagpur,'! on which reliance is placed by the respondent. The facts of that 
ease are distinguishable, and only, some of the facts of that case are similar 
to some of the facts of this case. The similar facts are only these: Pandurang 
as well as the workers in that case could go to the factory at any time and leave 
it at any time, within the fixed hours of work and they were paid at piece rates 
and the bidis below the standard were rejected. It is to be noticed that the 
decision in that case is based on facts which do not exist in the present case. 
That decision, therefore, is distinguishable and the opinion about the view of 
the High Court in the present case to be correct, appears to have been ex- 
pressed without noticing that the facts of this case are different in material 
respects from the facts of the case this Court was deciding. The decision of that 
ease is based really on the following facts: 

(1) The alleged workers had to work at the factory. 

(2) Their attendance was noted. 

(3) If they came to the factory after mid-day, they were not given any 
work and they thus lost wages. 


(4) The management had the right to remove them if they stayed away for 
a continuous period of eight days. 


1 (1960) Civil Appeal No. 370 of 1959, decided on December 9, 1960 (Supreme Court). 
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In the present case, Pandurang could work at the house if the appellant permit- . 
ted tobacco to-be -taken home. There is nothing on record to show that the 
attendance is noted. "Of course, the days Pandurang worked could be found 
out from: the work register. Tt is not the case here that no work was to be 
given to Pandurang if he -went to the factory after mid-day. There is no 
allegation: that the appellant had the power to.remove him, as a result of con- 
tinued absence for a fixed number af days, We are, therefore, of opinion that 
the decision in Birdhichand’s -case is distinguishable on facts and cannot be 
applicable to the facts of this case. 

The one essential ingredient which should. exist to make a person come within 
the definition of ‘avorker’ in cl. (l) of s. 2 of the Act is that he be employed in 
one of the proeesseg mentioned in that clause. There is no dispute that the 
work which Pandurang did came within one of such processes. The sole ques- 
tion for determination then is whether Pandurang can be said to be employed 
by the appellant. 

This ‘Court, in Shri Chintaman Rao v. The State of Madhya Pradesh?, said 
(p. 1946) « 

.. The concept of employment involves three ingredients: (1) employer (2) employee 

and (3) ‘the contract'of employment. The employer is one who employs, ie., one who 
engages the ‘services of other persons. The employee is one who works for another for 
hire. The employment is the contract of service between the employer and the employee 
whereunder” the employee agrees to serve the employer subject to his control and super- 
vision.” 
Employment brings in the contract of service between the employer and the 
employed. We have mentioned already that in this case there was no agree- 
ment or contract of service between the appellant and Pandurang. What can 
‘be said at the most is that whenever Pandurang went to work, the appellant 
‘agreed to supply him tobacco for rolling bidis-and that Pandurang agreed to 
roll bidis on being paid at a certain rate for the-bidis-turned out. The appellant 
exercised no control and -supervision over Pandurang. 

Further?'s. 85 empowers the State Government -to declare that certain pro- 
visions of the Aet would apply to certain places where a manufacturing process 
is carried-on, notwithstanding the persons therein are not employed by the 
owner thereof- but are working with the permission of or under agreement with 
such owner. This provision draws a distinction between the person working 
being employed by the owner and a person working with the permission of the 
owner or under agreement with him. We are of opinion that the facts of this 
case strongly point to Pandurang’s working -with the permission of or under 
agreemént with the owner and not any'term of employment by the owner. 

Further, the facts of the case indicate that the appellant had no control and 
supervision over the details of Pandurartg’s work. He could not control his 
hours of work. He could not control his days of work. Pandurang was free 
to absent himself and was free to go to the factory at any time and to leave 
it at any time according to his will. The appellant could not insist on any 
particular minimum quantity of bidis to be turned out per day. He could 
not control the time spent by Pandurang on the rolling ‘of a bidi or a number 
of bidis. The work of rolling bidis may be a simple work and may require 
no particular supervision and direction during the process of manufacture. 
But there is nothing on record to show that any such direction could be given. 

‘In this ‘connection, reference may again be made to the observation at page 
1849 in Shri Chintaman Rao’s ease. The'Court was, considering whether 
the Sattedars were workers or were independent contractors. The Sattedars 
used to receive tobacco, from the management and supply them rolled bidis. 
‘They could manufacttire bidis outside the factory and could also employ other 
labour: ' It was, ọn these facts, that it was said: 


E The" management ‘cannot regulate the manner of discharge of his work.” 
Pep ar Shao ah 2 [1958] S. C. Ri. 1340, 
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.. In the present case too, Pandurang used to be supplied tobacco. He could 
-turn out as many bidis as he liked and could deliver them to the factory when 


. ` he wanted to cease working. During his period of work, ‘the management could 


not regulate’ the manner in which he discharged his work. He could take his 
own time and could roll-in as many bidis as he liked. His liability under the 
daily agreement was discharged by his delivering the bidis prepared and the 
tobacco remaining with him unused. The appellant could only order or require 
Pandurang to roll the bidis, using the tobacco and leaves supplied to him, but 
could not order him as to how it was to be done. We are, therefore, of opinion 
that the mere fact that the person rolling bidig has to roll them in a particular 
manner can hardly be said to give rise to such a right in the management as 
can be said to be a right to control the manner of work.. Every worker will 
have to turn out the work in accordance with the specifications. The control 
or the management, which is a necessary element of the relationship of master 
and: servant, is not directed towards providing or dictating the nature of the 
article to be produced or the work to be done, but refers to the other incidents 
having a bearing on the process of work the person carries out in the execution 
of the work. The manner of work is to be distinguished from the type of work 
to be performed. In the present case, the management simply says that the 
labourer is to produce bidis rolled in a certain form. How the labourer carries 
out the work is his own concern and is not controlled by the management, which 
is concerned only with getting bidis rolled in a particular style witl? certain 
contents. 

Further, this Court, in Shri Chintaman Rao’s case examined the various 
provisions of the Act at pp. 1850-51 and then said (p. 1351): 7 

“...The scheme of the aforesaid provisions indicates that the workmen in the factory 

are under the direct supervision and control of the management. The conditions of 
service are statutorily regulated and the management is to conform to the rules laid down 
at the risk of being penalised for dereliction of any of the statutory duties. The manage- 
ment obviously cannot fix the working hours, weekly holidays, arrange for night shifts 
and comply with other statutory requirements, if the persons like the Satteders, working 
in their factories and getting their work done by others or through coolies, are workers 
within the meaning of the Act. It is well nigh impossible for the management of the 
factory to regulate, their work or to comply with the mandatory provisions of the Act. 
The said provisions, therefore, give a clear indication that a worker under the definition 
of the Act is a person who enters into a contract of service under the management and 
does not include an independent contractor or his coolies or servants who are not under 
the control and supervision of the employer.” 
It ean be said, in the present case too, that the appellant could not fix the work- 
ing hours or weekly holidays or make arrangements for night shifts and comply 
with other statutory requirements, if.Pandurang be held to be a worker within 
the meaning of the Act. We are, therefore, of opinion that Pandurang was 
not a worker. 

It is true, as contended for the State, that persons engaged to roll bidis on 
job work basis could be workers, but only such persons would be workers who 
work regularly at the factory and are paid for the work turned out during 
their regular employment on the basis of the work done. Piece-rate workers 
can be workers within the definition of ‘worker’ in the Act, but: they must be 
regular workers and not workers who come and work according to their sweet 
will. It is also true, as urged for the State, that a worker, within the definition 
of that expression in the Act, need not be a whole-time worker. But, even 
then, the worker must have, under his contract of service, an obligation ‘to work 
either for a fixed period or between fixed hours. The whole conception of 
Service does not fit in well with a servant-who has full liberty to attend to his 
work according to his pleasure and not according to the orders of-his master. 

We may say that this opinion further finds support from what‘*we hold on 
the second contention. If Pandurang was a worker, the provisions about leave 
and leave wages should apply to him. We are of epinion that they do not and 
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what we e say in that connection reinforces our view that Pandurang was not a 
-worker as the’ three criteria and conditions laid down in Shri Chintaman Rao’s . 
ease for constituting him ‘as such are not fulfilled in the present case. 

Before discussing the provisions of ss. 79 and 80 of the Act, which deal. with 
leave and wages for leave; we would like to state that the terms on which 
. Pandurang worked did not contemplate any leave.- He was not in regular 
employ. He was given work and paid according to the work he turned out. 
It was not incumbent on him to attend to the work daily or to take permission 
for absence before absenting himself. It was only when he had to abseyt him- 
self for a period longer than ten days that he had to inform the management for 
administrative convenience, but not with a view to take leave of absence. 

Section 79 provides for annual leave with wages and s. 80 provides for wages 
during leave period. It is on the proper construction of the provisions of these 
sections that it can be said whether the appellant contravened the provisions 
R sub-s. (77) of s. 79 of the Act and committed mg offence under s. 92 of the 

ct. 

Sub-section (7) of s. 79 reads: 

“(1) Every worker who has worked for a period of 240 days or more in a factory 
during a calendar year shall be allowed during the subsequent calendar year, leave 
with wages for a number of days calculated at the rate of— 

(i) if gn adult, one day for every: twenty days of work performed by him during the 
previous calendar year; 

(ii) if a child, one day for every- fifteen days of work performed by him during the 
previoug calendar year. 

Explanation 1For the purpose of this sub-section— 

(a) any days of lay off, by Si or contract or as permissible under the stand- 
ing orders; 

(b) in the case of a female worker, maternity leave for any number of days not 
exceeding twelve weeks; and 

(c) the leave earned in the year prior to that in which the leave is enjoyed; 
shall be-deemgd to be days on which the worker has worked in a factory for the purpose 
of computation of the ‘period of 240 days or more, but shall not earn leave for these days. 

Explanation 2—The leave admissible under this sub-section shall be exclusive of all 
holidays whether occurring during or at either end of the period of leave.” 

It is clear that this applies to every worker. If it does not apply to any type 
of person working in the factory, it may, lead to the conelusion that the person 
does not come within the definition of the word ‘‘worker’. 

The worker is to get leave in a subsequent year when he has worked for a 
period of 240 days or more in the factorty during the previous calendar year. 
‘Who can be said to work for a period of 240 days? 

According to cl. (e) of s. 2, ‘day’ means’a period of twenty-four hours be- 
ginning at mid-night. Section 51 lays down that no adult worker shall be 
required or allowed to work in a factory for more than forty-eight hours in any 
week, and, according to s. 54, for not more than nine hours in any day. Section 
61 provides that there shall be displayed and corréetly maintained. in every 
factory a notice of periods of work for adults, showing clearly for every day the 
periods during which adult workers may be required to work and that such 
periods shall be fixed beforehand and. shall be such that workers working. for 
those periods would not be working in contravention of any of bes provisions 
of ss. 51, 52, 54, 55, 56 and 58. 

Section 63 lays down that no adult worker shall be vequited: or allowed to 
work in any factory otherwise than in accordance with the notice of periods of 
work for adults displayed in the factory. A ‘day’, in this context, would mean 
a-period: of work mentioned in the notice displayed. Only that worker can, 
therefore, be said.to work for a period of 240 days, whose -work is controlled by 
the hours of York- he-is ‘required to put in, according to-the notice displayed 
under s. 61. 

Pandurang was not bourd to work for’ the period: of work displayed in the 
LR- ° 
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factory and, therefore, his days of work for the purpose of s. 79 could not be 
calculated. It is urged for the State that each day on which Pandurang work- 
ed, whatever be the period of time that he worked, wofild count as one day of 
work for the purpose of this section. We do not agree with this contention. 
When the section provides for leave on ‘the basis of the period of working 
days, it must contemplate a definite period of work per working day and not 
any indefinite period for which a person may like to work on any particular day. 

Section 80 provides for the wages to be paid during the leave period and 
its suk:s. (J) reads: J 

“For the leave allowed to him under section 79, a worker shall be paid at a rate 
equal to the daily average of his total full time earnings for the daye on which he worked 
during the month immediately preceding his leave, exclusive of any overtime and bonus 
but’ inclusive of dearness allowance and the cash equivalent of the advantage accruing 
through the concessional sale to the worker of food-grains and other articles.” 

The ‘question is how the daily average of his total full time earnings-for the 
days on which he worked during the month immediately preceding his leave 
is to be calculated. It is necessary for the calculation of the rate of wages on 
leave, to know his total ‘full time earnings’ for the days he had worked during 
the relevant month. . What does the expression ‘total full time earnings’, mean ? 
This expression is not defined in the Act. It ean only mean the earnings he 
earns in a day by \.urking full time on that day, the full time to be in accord- 
ance with the period of time given in the notice displayed in the factory for a 
particular day. ` This is further apparent from the fact that any payment for 
overtime or for bonus is not included in computing the total full time earnings. 

‘Full time’, according Webster’s International Dictionary, meats ‘the 
amount of time considered the normal or standard amount for working during 
a given period, as a day, week or month’. 

. In Words & Phrases, Permanent Edition, published by. West Publishing Co., 
Vol. 17, with regard to the expression ‘Full time’ it is stated: 

“In an industrial community, term ‘full time’ has acquired definite significance Te- 
cognized by popular usage. Like terms ‘part time’ and _ʻover time’ it refers to customary 
period of work; and all these terms assume that a certain number of hours per day or 
days per week constitute respectively a day’s or week’s work within a given industry 
or factory.” ° è 
Tt is also stated (p. 791): 

“Full time’ as basis for determination of average weekly wages of injured employee 

means time during which employee is offered employment, excluding time during which 
he has no opportunity to work.” 
We are, therefore, of opinion that there can be no basis for calculating the 
daily average of the worker’s total full time earnings when the terms of work 
be as they are in the present case dnd that, therefore, the wages to be paid for 
the leave period cannot be caleulated nor the number of days for which leave 
with wages can be allowed be caleulated in such a case. It does not appear 
from the record, and it is not likely, that any period of work is mentioned in 
the notice displayed: under s. 61, with respect to such workers who can come at 
any time they like and turn out as much’ work as they like. 

For the reasons stated above, we dre of opinion that the conviction of the 
appellant for an offence under s. 92, read with s.'79(J1) ‘of the Act is wrong. 
We, accordingly, set aside the ‘order of the Court below and acquit the appellant. 
Fine, if paid, will be refunded. f OE E n ` 


Suppa Rao J. I have had the adyantage of perusing the judgment prepared 
by my learned brother Dayal J. I regret my inability to agree. The question 
raised in this appeal is directly covered by the judgment of this Court in 
Birdhichand Sharma v. The First Civil Judge, Nagpurt. As my learned brother 
has taken a different view, I propose to give reasons for my conelusion.. ` 
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This appeal by special leave. is directed. against the judgment of the High 
Court of Bombay in Criminal Reference No. 94 of 1959 made by the Additional 
Sessions Judge, Nasik, wnder.s. 438 of the Code of Criminal Procedure, and it 
raises the. question of interpretation of some of the provisions of the Factories 
Act, 1948 (LXIII of 1948), (hereinafter-referred to as the Act). 

The appellant is the owner of a factory named ‘‘Jay-Prakash Sudhir Private 
Ltd.’ engaged in the manufacture -of ‘bidis...He engaged 60 persons for the 
work of rolling bidis in his factory. -On August 12, 1957, the appellant issued 
a notice to the said persons terminating their services with ‘effect from August 
17, 1957. On August 22,1957, the Inspector of Factories paid a visit to the 
factory and found*that one. of the said: persons by name Pandurang Trimbak 
had worked for 70 days-in the factory: and had earned leave for 4 days which 
he had not enjoyed nor was he. paid wages in lieu of the leave before his dis- 
charge. It is not disputed that the position in regard to the other 59 persons 
is also similar. The Inspector of Factories filed 60 complaints against the 
appellant in the Court ‘of: the Judicial Magistrate, First Class, Sinnar, for in- 
fringing the provisions of’s. 79(2) of the Act. The Magistrate found the ap- 
pellant guilty and.convicted and sentenced him to pay a fine of Rs. 10. On 
revision, the learned Additional Sessions Judge, Nasik, taking the view that 
the conviction should be quashed, referred the matter to the High Court under s. 
438 of the Code of Criminal Procedure. A division bench of the High Court, 
on a consideration of the facts found, the material provisions of the Act and the 
relevant dicisions cited, came to the conclusion that a person rolling. bidis in 
a factory is a ‘‘worker’’ within the meaning of s. 2(1) of the Act and on that 
basis upheld the order of conviction and sentence passed by the learned Magis- 
trate. Hence this appeal. à 

Learned. counsel for the appellant contends that the persons rolling bidis 
in the factory are not ‘‘workers’’ within the meaning of the Act, as the said 
persons can come any day they like, work as they like and, therefore, they cannot 
be said to be employed by the manufacturer under the Act. Alternatively he 
argues thateeven if they were ‘‘workers’’, s. 79 of the Act, which deals with 
the question of leave with wages, cannot apply to a worker who is paid wages 
according to the quantity of work done by him and not per day or per week. 

At the outset it would be convenient to ascertain exactly how these persons 
rolling bidis are engaged by the appellant, and how they work in the factory. 
Admittedly, Pandurang Trimbak and other 59 persons were engaged by the 
appellant for rolling bidis in his factory. The registers maintained by the 
factory, namely, weekly register and wages register, had on their rolls the 
names of the said persons as labourers for doing the said work. It is also 
common case that the said persons attend the factory and roll bidis in the 
premises of the factory. during the working hours of the factory. Leaves are 
supplied to the labourers on the previous:day, which they cut in their houses 
after dipping them in water; and on the next day, when they go to the factory, 
tobacco is given to them: After they make the bidis, the master verifies whe- 
ther they are according to the sample. -Those that are not according to the 
sample are rejected. Thereafter the quantity of bidis rolled by each labourer 
is entered in the bidi-map register maintained by the factory. D.W.I is a 
gumasta and general supervisor‘in the factory. He supervises the work of the 
man who supplies tobacco. He enters the quantity of bidis rolled by each 
“labourer against his name in the register and if a labourer is absent, his absence 
is noted against. his name ‘in the said register.'The labourers are paid at the rate 
of Rs. 2-2-0, or such other rate as agreed by them, per thousand bidis rolled. So 
far there is no difference between a labourer working in the appellant’s factory 
and a labourer working in any other factory. . Just like any other manufac- 
turer, the appellant engages the labour, allots work for them and extracts work 
from them amd pays them-wages for the work so done. “. 

Now let us look at the differences between the labourers in a bidi factory and 
those.in-other factories on which much emphasis is laid by learned counsel for 
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the appellant. P.W. 1, the Inspector of Notified Factories, says that during 
their working in the factory, there is no supervision over them. P.W. 2, Pan- 
durang Trimbak, admits in the cross-examination that during the factory hoùrs 
he used to work in the factory of the appellant at any time and go at any 
time. He further states that they can sit at any compartment of the factory 
and there is no compulsion on the labourer to do a minimum quantity of work 
every day and that the permission of the master is required only if a labourer 
wants to absent for more than ten days or when he wants to bind bidis in his 
house. .D.W. 1, the gumasta and supervisor in the factory, also says that a 
labourer can leave the factory in the midst of work after giving the finished 
product and after returning the tobacco. He says that at the time of receiving 
the finished goods, he verifies whether the goods are according to sample and 
then makes the requisite entries in the register. What emerges from this evi- 
dence is that there is no supervision in the sense that nobody regularly watches 
their work from start to finish giving directions, if and when required. But 
the labourers understand that the bidis to be rolled in by them shall accord 
with the sample and, therefore, they roll the bidis to accord with that sample. 
The names of persons that are absent, the quantity of tobacco issued to each 
of the labourer, and the number of bidis rolled by each of them are entered in 
the appropriate registers. The rejected bidis are given away to the labourers; 
it cannot obviously mean that dereliction of duty is rewarded but it only shows 
that the rejected bidis are insignificant in number. In short, the Appellant 
engages a labourer, extracts work from him, pays him wages in accordance 
with the quantity of bidis rolled by him, and exercises a right of supervigion as 
the nature of the work requires. 

With this background let us look at the definition of ‘‘worker’’ in s. 2(1) of 
the Act. ‘‘Worker’’ is defined to mean ‘‘a person employed, directly or through 
any agency, whether for wages or not, in any manufacturing process...’’. 
Under this definition, a person employed in a manufacturing process is a worker. 
The question raised in this case turns upon the interpretation of the word ‘‘em- 
ployed” in the definition. This Court in Shri Chintaman Rao v The State 
of Madhya Pradesh? defined the word ‘‘employed’’ thus (p. 1846) : 

“.,.The concept of employment involves three ingredients: (1) employer (2) em- 
ployee and (3) the contract of employment. The employer is one who employs, ie. 
one who engages the services of other persons. The employee is one who works for another 
for hire. The employment is the contract of service between the employer and the em- 
ployee whereunder the employee agrees to serve the employer subject to his control 
and supervision.” 

In making out the distinction between an employer and an independent con- 
tractor, this Court in the above case quoted the following observations of 
Bhagwati J., in Dharangadhara Chémical Works Lid. v. State of Saurashtra :3 

“...The test which is uniformly applied in order to determine the relationship is 

the existence of a right of control in respect of the manner in which the work is to be 
done.” 
The same view was reiterated by this Court in The State of Kerala v. V. M. 
Patel.4 That was a case where 23 persons were employed in the process of 
garbling pepper and packing them in bags. Hidayatullah J., speaking for the 
Court, stated : 

“It was observed that, to determine whether a person was a ‘worker’, the proper 
test was to see whether or not the ‘employer’ had control and supervision over the 
manner in which the work was to be done”. 

Adverting to the distinction between an independent contractor and a servant, 
the learned- Judge proceeded to state: 

“An independent contractor is charged with a work, and has to produce a particular 
result; but the manner in which the result is to be achieved is left to hivwh. A servant, 


* 27 [1958] S.C.R, 1240.. : 4 (1960) Criminal Appeal No. 42 of 1949, 
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on the other hand, may also be charged with the work and asked to produce a particular 
result, but is subject to the directions of the master as to the manner in which the result 
is to be achieved.” ° 


This decision also emphasized that a right to ntra or supervise is one of the 
tests for determining the relationship of master and servant. In this context a 
judgment of the Madras.High Court in Palaniappa v. Court of Additional First- 
class Magistrate® is strongly relied ypon on behalf of the appellant. There, 
the petitioner was the owner of a weaving concern at Karur. He had put up 
a thatched shed where he had installed a certain number of handlooms and 
where towels and bed-sheets were manufactured. His office consisted Of only 
two clerks, who were the permanent members of his establishment. Some of 
the residents of the village, most of whom were agriculturists, but who knew 
weaving, used to go to the petitioner’s shed when they had time, and when 
they felt inclined to do so and they were supplied with yarn. These, they 
wove into bed-sheets and towels and they were paid at certain rates for the 
articles they wove. These persons came in and went out when they liked. On 
those facts, Balakrishna Ayyar J. held that they were not ‘‘workers’’ within 
the definition of the word ‘‘worker’’ in the Factories Act. After considering 
the relevant decisions cited and after distinguishing the cases arising under 
the Industrial Disputes Act, the learned Judge proceeded ‘to state thus (p. 
1009) : 

“An €@xamination of dices decisions confirms what one was inclined to suspect at 
the outset, viz., that ‘employed’ is a word with a varying content of meaning and that it 
signifies different things in different places...On the other hand, when we say that X is 
employéd by Y we ordinarily imply that Y remunerates X for his services and that he 
has a certain measure of control over his time and skill and labour. But the degree and 
extent of control, may be nominal or extensive...In between lie infinite grades of control 
and supervision. But a certain amount of supervision or control is necessarily implied 
in the connotation of the word ‘employed’.” 

Havitlg said that, the ere a URR graphically describes the relationship be- 
tween the parties thus (p. 1010): 

“The worker can come any day he likes, work as long as he likes or as short as 

he likes and go away. He may work fast or he may work slow. The petitioner cannot 
tell him that he should work on towels and not on bed-sheets or vice versa... And, more 
important of all, the petitioner cannot prevent anybody from working for a competing 
manufacturer, Come when you like, go when you like, work when you like, stop when 
you like, work as fast as you like, work as slow as you like, work on what you like or 
not at all, that is the position of the workers vis-a-vis the petitioner. Such persons 
cannot, in my opinion, be said to be ‘employed’ by. the petitioner within the meaning of 
clause (1) of section 2 of the Factories Act.” 
It is not necessary to express our opinion ‘ties the conclusion of the learned 
Judge on the facts of that case is correct or not. But the principle accepted by 
him, namely, that a certain amount of supervision or control is necessarily 
implied in the connotation of the word ‘‘employed’’, has been accepted by this 
Court in earlier decisions and this decision is only an application of that princi- 
ple to a different set of facts. 


_ The present.case falls to be decided on its peculiar facts. As we have pointed 

out, though there is some laxity. in the matter of attendance, it cannot be said 
that the appellant has no right of supervision or control over the labourers 
working in the factory or does not supervise to the extent.required having 
regard to the nature of the work done in the factory. All the necessary ingre- 
dients of the word ‘‘employed’’ are found in the case. The appellant engages 
the labourers, he entrusts them with work of rolling bidis in accordance with 
the sample, insists upon their working in the factory, maintains registers giving 
the particulars . of the labourers absent, amount of tobacco supplied and the 
number of bidis rolled by each one of them, empowers the gumasta and super- 
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visor, who regularly attends the factory, to supervise the supply of tobacco 
and leaves and the receipt of the bidis rolled. The nature and pattern of 
bidis to be rolled is obviously well understood, for it is 4mplicit in the require- 
ment that the rolled-in bidis shall accord with the sample. The rejection of 
bidis found not in accord with the sample is a clear indication of the right of 
the employer to dictate the manner in which the labourers shall manufacture the 
bidis. Supposing a worker uses more quantity of tobacco than a bidi is ex- 
pected to contain, it cannot be suggested that the supervisor cannot tell him 
that he shall not do‘so. If he spoils the leaves, which he is not expected to do, 
it canrot be said that the labourer cannot be pulled up in that direction. So 
too, the supervisor can certainly compel the labourers to work in a specified 
portion of the factory or direct them to keep order and djscipline in the course 
of the ‘discharge of their duties. The fact that they cannot take the. tobacco 
outside the factory without the leave of the management shows that they are 
. subject to the supervision of the management. The circumstance that they 
cannot absent themselves for more than 10 days without the permission of the 
appellant also is a pointer in that direction. That a labourer is not compelled 
to work throughout the working hours is not of much relevance, because, for all 
practical purposes, a labourer will not do so since his wage depends upon the 
bidis he rolls, and, as he cannot roll them outside the factory, necessarily he 
will have to do so in the factory. If he absents himself, it is only at his own 
risk. For all the aforesaid reasons I hold that all the ingredients of ethe word 
“Cemployed’’, as laid down by this Court, are present in this case, and therefore 
the labourers are workers within the meaning of s. 2(1) of the Act. 

The next contention of-learned counsel for the appellant was that even if 
the labourers in the factory were workers within the meaning of the Act, s. 79 
thereof would not- apply to them and, therefore, there could not have been any 
contravention of that section. The material part of s. 79 of the Act reads: 

“Every worker who has worked for a period of 240 days or more in a factory during 
a calendar year shall be allowed during the subsequent calendar year, leave with* wages 
for a number of days calculated at the rate of— ‘ 

(4) if.an adult, one day for every twenty days of work performed by him during the 
previous. calendar year;...” 
Section 80 says, i 
--' (1)-“For the leave allowed to him under section 79, a worker shall be paid at a 
rate equal to the daily average of his total full time earnings for the days on which he 
worked during'the month immediately preceding his leave, exclusive of any overtime and 
bonus but inclusive of dearness allowance and the cash equivalent of the advantage ac- 
cruing through the concessional sale to the worker of food-grains and other articles.” 
The argument is that ss. 79 and 80 have to be read together and that s. 79 
cannot be applied to a worker to whom s. 80 does not apply. Section 80, the 
argument proceeds, entitles a worker for the leave allowed to him under s. 79 
to be paid at a rate equal to the daily average of his total full time earnings for 
the days for which he worked during ‘the month immediately preceding his 
leave and that as the workers in question had the option to work for the full 
day or part of the day, the words ‘‘full time earnings’’ would not apply to 
them. This argument, though.at first blush appears to be plausible, on a deeper 
scrutiny reveals that it is unsound. The following words stand out in s. 80: 
(i) full time earnings and (ii) days. ‘‘Day’’ has been defined in s. 2(e) to 
mean ‘‘a period of twenty-four hours beginning at midnight’’. It cannot be 
suggested, and, it is not suggested, that ‘‘full time earnings” for a day means 
earnings.made during all the twenty-four hours. Such a contention cannot be 
raised for.the reason that the provisions of the Factories Act restrict the number 
of hours of work during the day of twenty-four hours. Under s. 51 of the 
Act, ‘‘No adult worker shall be required or allowed to work in a factory for 
more than forty-eight. hours in one week’’, and under s. 54, ‘‘Subject to the 
provisions of section 51, no adult worker shall be required or allowed to work in 
a factory for more than nine hours in-any day’’. A combined reading of these 
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two sections indicates that subject to the maximun periód of working hours 
fixed for a week, no worker shall be allowed to work for more than 9 hours a 
day. For the purpose ‘of calculation of wages during the leave period under 
s. 80, the full time earnings for a.day can be taken to mean the amount earned 
by a worker for the daily hours of ‘work fixed for a factory. : In ‘the instant 
ease it is admitted that the working hours for the factory are fixed and the 
workers are “entitled to work’ throyghott. the working hours, though they 
ean léave the factory during those hours if they choose:to do so. But they 
eannot be prevented from working for all the hours fixed for the factory and 
they are entitled to be paid their wages on the basis of the number cf bidis 
rolled by them. The wages earned by'them during the working hours of the 
factory would be their full time earnings for the day. If so, there cannot be 
any difficulty for the management to ascertain the rate under s. 80 of the Act 
for the payment of wages during.the leave period, for under that section the 
management would have to pay at a rate equal to the daily average of their 
total full time earnings, for the days they worked. The factory registers would 
show the total full time earnings of each worker for the days during the month 
immediately preceding his leave. The average shall be taken of the earnings 
of those days and the daily avérage of those earnings would be the criterion 
for fixing the wages during the leave period. I cannot, therefore, say that 
s. 79 of the Act by its impact on s. 80 thereof makes it inapplicable to a worker 
of the category with which we are now concerned, This argument, therefore, 
is rejected. 

No other question was raised before us. In the result: the appeal fails and is 


dismisged. 
ORDER 


In accordance with the opinion of the majority ‘the appeal is allowed, the 
order of the Court felowe set aside and.the appellant Scam Fine, if paid, 
will be refunded. oe OF ; 

Cie Ppi . eee allowed. 
Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice K. N. 
Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar, 


BIDI, BIDI LEAVES. AND PE MERCHANTS’ ASSOCIATION 


THE STATE, ‘OF BOMBAY:* 

Minimum Wages Act (XI of 1948), Secs. 5, 2(h), 20, 21— Notification No. MWA-1557-J. issu- 
ed under s. 5—Validity of cls. 1 to 7 in Schedule to Notification—Definition of “wages” 
determining scope and effect of powers conferred on Government authorising it to 
prescribe minimum rates of wages—Doctrine of implied power, scope and effect of. 


Clauses 3 to 7 contained in the Schedule to Notification No. MWA-1557-J., dated 
June 11, 1958, issued by the State of- Bombay under s. 5(2) read with s. 5(1)(b) of 
the Minimum Wages Act, 1948, are outside the purview of the powers conferred on 
the State by s. 5 of the Act, and are, therefore, ultra vires. These clauses are severable 
from cls. 1 and 2 in the Schedule to the Notification.and their invalidity does not 
affect the validity of cls. 1 and 2. Fe 

The significance of the definition of “wages” contained in s. 2(h) of the Minimum 
Wages Act, 1948, lies in the fact that the rate of wages.may be increased but no change 
can be made in the other terms of the contract. In other words, the Act operated 
on the wages and does not operate on the other terms of the contract between the 
employer and the employee. That is the basic approach which must be adopted in 
determining the scope and effect of: the powers conferred on the appropriate Govern- 

, ment by the relevant provisions of the statute authorising it to prescribe minimum 
rates of wages or to revise them. : “What the. appropriate Government is authorised 


‘Decided, November'15,:1961. - Civil Appeals Nos."415 to 418 of 1960. 
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to do is to prescribe, fix or revise wages and wages are defined to be remuneration 
payable to the employees if the terms of the contract of employment, express or 
implied, were fulfilled. è 

The doctrine of implied powers can be legitimately invoked when it is found that 
a duty has been imposed or a power conferred on an authority by a statute and it 
is further found that the duty cannot be discharged or the power cannot be exercised 
at all unless some auxiliary or incidental power is assumed to exist. <In such a case, 
in the absence of an implied power the Statute itself would become impossible of 
compliance. The impossibility in question must be of a general nature so that the 
performance of duty or the exercise of power is rendered impossible in all cases. It 
really means that the statutory provision would become a dead-letter and cannot be 
enforced unless a subsidiary power is implied. : 

Fenton v. Hampton, referred to.’ 


Tus facts appear at 61 Bombay Law Reporter 890. 


A. V. Viswanatha Sastri, with S. P. Varma, S. N. Andley, Rameshwar Nath 
and P. L. Vohra, for the appellants (In C. A. No. 415 of 1960) and respondents 
Nos. 1 to 3 (In C. A. No. 416 of 1960). 

A. 8. Bobde and Ganpat Rat, for the appellants (In C. A. No. 417 of 1960) and 
respondents (In C. A. No. 418 of 1960). 

H. R. Khanna and R. H. Dhebar, for the appellant (In C. As. Nos. 416 and 
418 of 1960) and respondent No. 1 (In, C. As. Nos. 415 and 417 of 1960). 

A. G. Ratnaparkhi, for respondent No. 3 (In C. A. No. 415 of 1960). 


GAJENDRAGADKAR J. These four appeals consist of two sets of cross appeals 
each and they arise from two petitions filed in the High Court of Bombay at 
Nagpur challenging the validity of the notification dated June 11, 1958, issued 
by the State of Bombay, now represented by the State of Maharashtra, under 
s. 5 of the Minimum Wages Act XI of 1948 (hereafter called the Act). The peti- 
tioners in Special Civil Application No. 205 of 1958 are the Bidi, Bidi Leaves 
and Tobacco Merchants’ Association, Gondia, and two others, whereas the peti- 
tioners in Special Civil Application No. 214 of 1958 are Haji “Latif Ghani 
Kachhi and five others. The impugned notification consists of seven clauses. 
By the majority decision of the High Court cls. 1 to 5 and the first part of 
el. 6 are held to be intra vires, whereas the latter part of cl. 6 and cl. 7 as well 
as the explanation added to it are held to be ultra vires. The first part of the 
finding is challenged by the petitioners in the two writ petitions by their Civil 
Appeals Nos. 415 and 417 respectively, while the latter part of the finding is 
challenged by the State of Maharashtra in its Civil Appeals Nos. 416 and 418 
respectively. Thus, Civil Appeals Nos. 415 and 416 are cross appeals and Civil 
Appeals Nos. 417 and 418 are cross appeals. These appeals have been brought 
to this Court with a certificate grarfted by the High Court under art. 1382(J) of 
the Constitution. As will presently appear the only point which calls for our 
decision in these appeals is one ‘relating to the validity of the impugned noti- 
fication; and so the certificate might well have been given under art. 183(/) (c) 
and not under art. 182(/) because the case does not involve a substantial ques- 
tion of law as to the interpretation of the Constitution. For convenience we 
will refer to the petitioners in the writ petitions as petitioners and the State 
of Meharashtra as the respondent in these appeals. 

The petitioners are bidi manufacturers in different parts of the Vidarbha 
region and they employ a large number of persons for the purpose of making 
bidis for them. It appears that the Government of the State of Madhya Pradesh 
within whose jurisdiction Vidarbha was then situated had fixed the minimum 
rates of wages in respect of employment in tobacco (including bidi making) 
manufactories by issuing a notification on January 11, 1951. This notification 
had purported to fix the minimum rates of wages per 1000 bidis by reference to 
different localities in the State. The rates thus fixed were inclusive of dearness 


`. 1 (1888) 117 R.R, 32, s.c. 11 Moo. P.C. 847. _ As 
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allowance or compensatory cost of living allowance and they varied from place 
to place as-specified in columns 2 to 4 of the notification respectively. ‘An 
Advisory Board was thereafter constituted by the said State in exercise of the 
powers conferred on it by s. 7 of the Act. Subsequently, in 1956 the said 
minimum rates of wages were revised by a notification issued on February 23, 
1956. As a result of the State Reorganisation Act, 1956 (XX XVII of 1956) the 
Vidarbha region became part of the State of Bombay. After Vidarbha thus 
became a part of the State of Bombay the Government of Bombay notified that 
the Advisory Board appointed by the said Government under s. 7 shall be the 
Advisory Board for Vidarbha. This notification was issued on November }, 1956. 
The Government of Bombay then issued a notification publishing the draft of 
the notification whith was proposed to be issued under s. 5, sub-s. (2) read with 
cl. (b) of sub-s. (7) of s. 5, and notice was thereby given to all the bidi manu- 
facturers that the said draft would be taken into consideration on or after March 
1, 1957. Thereafter the procedure prescribed by s. 5 was followed, an enquiry 
was held, a report of the Advisory: Board was received and finally the impugned 
notification was issued on June 11, 1958. It is the validity of the several clauses 
contained in this notification that is challenged before us in the present appeals. 

In their petitions the petitioners alleged that cls. 3 to 7 of the notification 
were invalid and «ltra vires the powers of the respondent under ss. 3, 4 and 5 of 
the Act. According to them the respondent had no power to make provision for 
deciding gs to the extent to which ‘‘chhat’’ will be permitted or directing the 
action to be taken by the employer and employee relating to bad bidis. Their 
contention was that the said clauses purported to make provisions for the settle- 
ment af dispute between the employer and the employee concerning an indus- 
trial matter and were outside the purview of the respondent’s power under the 
relevant sections. They urged that the different provisions of the notification 
were so interrelated that it was difficult to dissociate one from the other and so 
it was necessary that the notification as a whole should be quashed. 


The respondent disputed the correctness of the contentions raised by the 
petitioners. It urged that there were constant disputes among bidi manufac- 
turers and bidi workers regarding the minimum wages fixed in the Vidarbha 
region and so the respondent thought it necessary to institute an enquiry into 
these complaints in order to decide whether it was necessary to revise the mini- 
mum wages prescribed by the earlier notification and the mode of determining 
those wages. It was only after a comprehensive enquiry was held at which all 
parties were heard that the respondent issued the notification in question. IJts 
case was that the minimum rates of wages had been fixed on industry-cum- 
regionwise basis and that cls. 3 to 7 were intended to make the fixation of mini- 
mum rates of wages effective. According to the respondent, the absence of any 
tules regarding the exercise of the right of ‘‘chhat’’ by the employers tends to 
deprive the bidi workers of their right of getting the minimum rates of wages, 
and so cls. 3 to 7 were deliberately introduced to make the material provisions 
of the Act effective in their implementation. 

These petitions were first heard by Mudholkar and Kotval, JJ. Mudholkar 
J. held that all the clauses in the impugned notifitation were valid for, according 
to him, though the Act had not conferred express powers on the respondent to 
prescribe the impugned clauses of the notification yet the respondent could 
prescribe the said rules under the doctrine of implied powers. Kotval J. 
agreed that cls. 1 and 2 were valid but he thought that even under the doctrine 
of implied powers the remaining els. 3 to 7 could not be sustained. According 
to him the said clauses were, however, severable from cls. 1 and 2 and so they 
should be struck down leaving cls. 1 and 2 intact. Since there was a difference 
of opinion between the two learned Judges the matter was referred to Tambe J. 
He held that cls. 1 to 5 and the first part of cl. 6 were intra vires whereas the 
latter part of cl. 6 and cl. 7 as well as the explanation added to it were ultra 
vires. After Mr. Justice Tambe pronounced his judgment the matter was ‘again 
referred to a Division Bench, and the Division Bench, in accordance with the 


878 THE BOMBAY LAW REPORTER. [VoL. LXIV. 


majority opinion, has upheld the validity of cls. 1 tó 5 and the first part of cl. 6 
and has struck down the latter part of cl. 6 as well as cl. 7 and its explanation. 
It is against this decision that the petitioners and the respondent have come to 
this Court with a certificate granted by the High Court in that behalf. 


Before dealing with the merits of the controversy between the parties it 
would be relevant to refer to the material provisions of the Act. The Act was 
passed in 1948 in order to provide for fixing minimum rates of wages in certain 
employments. Its provisions apply to the scheduled employment which expres- 
sion under s. 2(g) means an employment specified in the schedule, or any pro- 
cess or branch of work forming part of such employment. It is common ground 
that employment in any tobacco (including bidi making), manufactory is a 
scheduled employment under the schedule of the Act. . Section 2(h) defines 
wages and it prescribes, inter alia, that wages means all. remuneration capable 
of being expressed in terms of money which would, if the terms o the contract 
of employment, express or implied, were fulfilled, be payable to a person em- 
ployed in respect of his employment or of work done in such employment, and 
includes house rent allowance, but does not include the items specified by 
els. (4) to (v) of the said definition. Section 3 authorises the appropriate 
Government to prescribe different minimum rates of wages for different sche- 
duled employments, different classes of work in the same scheduled employments, 
adults, adolescents, children and apprentices and different localities. Under 
s. 4 are prescribed the components of the minimum rates of wages. Section 5 
provides for the procedure for fixing and revising minimum wages. Section 7 
provides, inter alia, that minimum wages payable under the Act shall be paid 
in cash. Under s. 12 an obligation is imposed on the employer to pay every 
one of his employees engaged in the scheduled employment wages at a rate 
not less than the minimum rate of wages fixed by the notification issued in that 
behalf. Section 12(2) saves the application of the provisions of the Payment of 
Wages Act. Section 20 authorises the appropriate Government to appoint an au- 
thority to hear and decide for any specified area all claims arising out of tHe pay- 
ment of less than the minimum rates of wages and other claims specified therein. 
The remaining sub-sections of the said section prescribe the procedure for deter- 
mining such claims. Under s. 21 a single application can be made in respect 
of a number of employees who wish to prefer a claim for the decision of the 
authority under s. 20. Section 22 prescribes penalties for the offences therein 
specified. Section 22A provides that if any employer contravenes any of the 
provisions of the Act or any rule or order made thereunder he shall, if no 
other penalty is provided for such contravention, be punishable with fine which 
may extend to five hundred rupees. Section 22B provides, inter alia, the manner 
in which Courts may take cognizance of a complaint against any person for 
an offence committed under the Act, That in brief is the scheme of the material 
provisions of the Act. 


At this stage it would be necessary to read the several clauses of the 
impugned notification: 

“No. MWA. 1557-J. In exercise of the powers conferred by sub-section (2) of sec- 
tion 5 read with clause (b) of sub-section (1) of that section of the Minimum Wages Act, 
1948, (XI of 1948) and after consulting the Advisory Board and in supersession’ of the 
former Government of Madhya Pradesh Labour Department Notification No. 564-451- 
XXIII, dated 23rd February, 1956, the Government of Bombay hereby revise the minimum 
rates of wages in respect of the employment in any tobacco (including bidi making) 
manufactory in the Vidarbha region of the State of Bombay as mentioned in the Schedule 
hereto annexed and directs that this notification shall come into force with effect from 
Ast July, 1958. 


SCHEDULE. 
Subject to the other provisions of this Schedule, the revised minimum gates of wages 


payable ‘to employees per thoŭsand 'bidis {when leaves are Supplied 3 “the employer) 
shall be as follows: ; Us Sdn Bs Se xe, : 
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Area. - Revised rates in Rs. 
(i) Nagpur District . -' .. 1.69 
'e t (ii) Bhandara Dfstrict ' .. 1.82 
(Gii) Chanda, Akola, Buldana, Yeotmal, Amravati, and 
Wardha District re 1.56 


2. For all bidis in which 7 chataks or more of tobacco mixture is used and for those 
bidis which are known as “Hatnakun” bidis, there shall be an increase of 12 Naye Paise 
per 1000 bidis in the rates mentioned above in all the areas. 

3. It shall be within the discretion of the employer to decide which are “chhat” bidis 
or bad bidis, up to 5 per cent of the bidis prepared by the employee. If the employer 
decided that any bidis are “chhat” or bad, the “chhat” or bad bidis up to 5 per cent shall 
be destroyed forthwith by the employee and whatever tobacco is recovered from them 
shall be retained by the employer. If, however, the employer wants to retain these 
“chhat” or bad bidis, he shall pay full wages for the same to the employee. 

4, If “chhat” or bad bidis are more than 5’ per cent, but less than 10 per cent, and 
if there is any dispute between the employer and the employee as to whether the “chhat” 
or bad bidis is done properly or not, equal number of representatives of the employer and 
the employees shall inspect the “chhat” is done properly or not. If there is any difference 
of opinion among the representatives of the two sides, the majority opinion shall prevail. 
If the opinion is equally divided and the employer wants to retain the “chhat” bidis, he 
shall pay wages for “chhat” bidis between 5 per cent to 10 per cent at half the rates 
fixed above. ‘If the employer does not want to retain these bidis the employee shall 
destroy them forthwith. 

5. The employer shall nominate his representatives and the employees shall elect 
their representatives. ' 

6. In the case of “chhat” above 10 per cent, the employee shall be entitled to full 
wages. It shall, however, be open to the employer to take suitable action against the 
employee if the “chhat” is more than 10 per cent for 6 continuous working days in a 
calendar month. 

7.*The “chhat” shall be made once in a day only, at any premises within a distance 
of ee more than 2 miles from the premises where bidis are manufactured. 

Explanation:—For the purpose of this Schedule the expression “employer” includes 

his thekedar, contractor or agent as the case may be.” 
The validity of cls. 1 and 2 is not in dispute. The petitioners, however, contend 
that’ cls. 3 to 7 are outside the powers conferred on the respondent by the rele- 
vant provisions of the Act arid as such are invalid. It is common ground that 
even if the impugned clauses are held to be ultra vires they are severable from 
els. 1 and 2 so that the invalidity of the impugned clauses will not affect the 
validity of the said two clauses and they will stand even if the other clauses 
are struck down. 


` In determining the question about the validity of the impugned clauses it 
is necessary to refer to two material facts. The nature and scope of the terms 
of contract between the petitioners and their employees are really not in dispute. 
It is alleged by the petitioners that they employ a large number of persons for 
the purpose of making bidis for them, that these persons are supplied with tendu 
leaves, tobacco and other necessary materials, they take the said articles to their 
respective places where they work and bring back the bidis prepared by them to 
the employer. The employer then examines the bidis, accepts such of them as 
are foiind ‘to have been prepared | according to the terms of the contract, rejects 
such of them as are found to be of poor quality and not prepared according to 
the terms of the contract and pays for the bidis actually accepted. The respon- 
dent has not traversed these allegations made by the petitioners. It admitted 
that the workers are paid on piece-rate basis and the payment is made ‘‘on the 
basis of bidis selected ‘and accepted bythe employer after rejecting certain 
portions ‘of bidis prepared by the workers”: In fact, the respondent has ex- 
pressly ‘stated’ that “‘there is a recognised practice of making payment on the 
basis of. bidis: àċčepted“ by’ employérs“as :comiig-up“to a certain standard of 
Skill: Tt:is further -admitted: that: the- employers have insisted on their right 
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in principle of rejecting the sub-normal or sub-standard bidis prepared by the 
employees. Thus, there is no doubt that under the terms of the contract the 
workers are entitled to receive payment only for the bédis accepted by the em- 
ployers and not for those which are rejected. It is also not disputed that 'the 
bidis which are rejected by the employer, otherwise known as ‘‘chhats’’ are 
retained by the employer though he refuses to take them mto account in the 
matter of payment to the workers on the ground that they do not come up to the 
standard of skill or quality prescribed by the contract. 

It also appears to be true that the employees in this region have been pro- 
testing against, improper rejection of the bidis by the employers. They have 
contended that the employers reject an unreasonably high proportion of bidis 
falsely dubbing them as of sub-normal quality without paying anything to the 
workers for their labour spent in rolling such rejected bidis. In its affidavit the 
respondent has emphasised that as a result of this method of discarding bidis on 
the ground that they are of sub-standard quality, bidi workers were deprived of 
the labour charges for bidis which are rejected by their employers; and so it 
was urged that the question of fixing minimum rates of wages for bidi workers 
necessarily involved the question as to the quantum or percentage of such rejec- 
tion which should be permissible to the employer. According to the respondent 
the impugned notification has purported to fix the minimum rates of wages after 
taking into consideration the problem presented by the practice of discarding 
bidis and paying wages to the workers only for such bidis as are accepted. In 
support of the validity of the notification the respondent also relied on the fact 
that the formula prescribed by the notification had been evolved after taking 
into account the representations made both by the employers and the employees. 
In fact, according to the respondent, the said formula represented a substantial 
degree of agreement between the parties on this point. 

It would thus be seen that on the two material facts there is really no 
serious dispute between the parties. The respondent agrees that under the prac- 
tice which must be taken to be consistent with the implied terms of edntract 
between the bidi manufacturer and his employee, after the bidis are, prepared by 
the employee and brought back to the employer the employer has a right to exa- 
mine the quality of the bidis, accept only such as have come up to the standard 
prescribed by the contract and reject the rest. The practice further justifies the 
payment of wages to the employees only for the bidis actually accepted and not 
for those which are rejected though the rejected bidis may be retained by the 
employer. On the other hand, it is not, and cannot be, seriously disputed by the 
petitioners that in some cases this practice may work great hardship on the 
workers, and in every case the workers do not get wages for the labour put by 
them in rolling the rejected bidis. The main question which arises for our deci- 
sion in the present appeals is whether the injustice resulting from the practice 
of discarding bidis and not making any payment for them to the workers can 
be checked, controlled and regulated by the respondent by issuing a notification 
under the powers conferred on it by s. 5 of the Act. If the relevant provisions 
of the Act confer upon the respondent the power to check the evil against which 
the workers complain then of course the validity of the impugned clauses would 
be beyond challenge. If, on the other hand, the power to prescribe or revise 
minimum rates of wages does not either expressly or by necessary implication 
include the power to provide for the machinery to check the evil in question, 
then the impugned clauses would be wltra vires however necessary it may be 
to check and control the said evil in question. 

In this connection let us broadly examine the scope and effect of the impugn- 
ed clauses. Clauses 1 and 2 prescribe the revised minimum rates districtwise 
and provide for the payment of higher price for the bidis known as Hatnakhun 
bidis in all the said districts. These two clauses are obviously valid and the 
petitioners have not disputed the coriclusion of the High Court in that behalf. 
Clauses 3 to 6 deal with the problem of the ‘‘Chhat’’ bidis or bidis which are re- 
jected because they are bad. Clause 3 leaves it tothe discretion of the employer 
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to decide which are ‘‘chhat’’ bidis up to 5 per cent. of the bidis prepared by the 
employees. This clause provides that the bidis so rejected would be destroyed 
and tobacco recovered from them retained by the employer; and it adds that if 
the employer wants to retain the rejected bidis he shall pay full wages for the 
same to the employee. In other words, this clause means that the employer may 
discard bidis up to 5 per cent., but if he does not want to pay the workers for 
the said bidis he must destroy them. «That would show that the discretion ex- 
ercised by him is honest and fair. If, on the other hand, he wants to retain the 
said bidis that would mean that he thinks that the bidis would find a market 
and in that ¢ase he must pay for them on the basis that they are good bidis. On 
principle this provision may perhaps not be open to any serious criticism and 
it is not unlikely that-if the notification had not made further detailed provi- 
sions by els. 4 to 6 the present dispute would not have been brought before the 
High Court. The employers probably do not have a serious grievance against 
el. 3 on the merits. 

Clause 4 deals with eases where the rejection may be more than 5 per cent. 
but less than 10 per cent. of the total work produced by the worker. In regard 
to this class of cases cl. 4 provides for a machinery to deal with cases falling 
under it. Representatives of the employers and employees have to be appoint- 
ed and they have to decide whether the work has been properly done or not. 
The decision would be according to the opinion of the majority. If the opinion 
is equally divided and the employer wants to retain the chhat bidis, between 5 
. per cent, to 10 per cent. he shall pay at half the rates fixed in cl. 1. If the em- 
ployer does not, want to retain them the employees shall destroy them. The 
clause does not seem to provide for a case where the majority opinion may sup- 
port the rejection between 5 per cent. and 10 per cent.; that is a lacuna in the 
clause. The only comment which ean’ be legitimately made against the clause 
on its merits is that the setting up of the machinery for a kind of adjudication 
of the dispute between the employer and the employee may, instead of solving 
the difficulties in actual working, add to them. 

That takes*us to el. 6. This clause has been very severely criticised by the 
petitioners. -It provides that in case of chhat above 10 per cent. the employees 
shall be entitled to full wages which means that even if chhat above 10 per cent. 
is made reasonably and for a proper cause the employer has to pay for the dis- 
carded work as therein prescribed; the only right given to the employer in such 
a case is to take suitable action against the employee if the chhat is more than 
10 per cent. and that too for six continuous working days in a calendar month. 
Prima facie this clause appears to be unreasonable and unjust. 

The explanation to:cl. 7 is also criticised by the petitioners because the the- 
kedar, contractor or agent, who is appointed by the employer would, if the 
explanation is valid, be liable to perform all the obligations imposed on the 
‚employer by the relevant provisions of the Act such as ss. 12 and 18. We have 
examined the broad features of the notification and indicated the comment 
made on it by the petitioners for the purpose of showing that on the merits 
some of the clauses do not appear to be fair and just, but that is not the ground 
on which their validity can be or has been challenged before us. The main 
argument in support of the challenge rests on the assumption that cls. 3 to 7 are 
all beyond the powers conferred on the respondent by the relevant provisions 
of the Act; and it is this argument which needs to be examined. 

It is ‘well-settled that industrial adjudication under the provisions of the 
Industrial Disputes Act XIV of 1947 is given wide powers and jurisdiction to 
make appropriate awards in determining industrial disputes brought before it. 
An‘award made in an industrial adjudication may impose new obligations on 

the employer in the interest of social justice and with a view to secure peace 
and harmony between the employer and his workmen and full co-operation bet- 
ween them. Such an award may even alter the terms of. employment if. it is 
thought fit and necessary to do so. In deciding industrial disputes the juris- 
diction of the tribunal is not confined to the administration of justice in accord- 
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ance with the law of contract. As Mukherjea J., as he then was, has observed in 
The Bharat Bank Lid., Delhi v. Employees of the Bharat Bank Ltd., Delhi’ 
the tribunal 5 š 
“can confer rights and privileges on either party which it considers reasonable and 
proper, though they may not be within the terms of any existing agreement. It has not 
merely to interpret or give effect to the contractual rights and obligations between them 
which it considers essential for keeping industrial peace.” 
Since the decision of the Federal Court in W. I. A. Asson. v. Industrial Tribu- 
nal, Bombay? it has been repeatedly held that the jurisdiction of industrial 
tribunals is much wider and can be reasonably exercised in deciding industrial 
disputes with the object of keeping industrial peace and progress (Vide: 
Rohtas Industries Ltd. v. Brijnandan Pandey ;3 The Patna Electric Supply Co. 
Ltd., Patna.v. The Patna Electric Supply Workers’ Union*+). Indeed, during 
the last ten years and more industrial adjudication in this country has made 
so much progress in determining industrial disputes arising between industries 
of different kinds‘and their employees that the jurisdiction and authority of 
industrial tribunals to deal with such disputes with the object of ensuring social 
justice is no longer seriously disputed. 

But, it is necessary to remember that no claim can be made for such broad 
jurisdictional power by the respondent when it purports to issue a notification 
under the provisions of the Act. These powers and authority would necessarily’ 
be conditioned by the relevant provisions under which it purports tt act, and 
the validity of the impugned notification must, therefore, be judged not by 
general considerations of social justice or even considerations for introducing 
industrial peace; they must be judged solely and exclusively by the test pre- 
seribed by the provisions of the statute itself. It appears that in 1956 before 
Vidarbha became a part of the State of Bombay the State Government of 
Madhya Pradesh had made a comprehensive reference for the arbitration by 
the State Industrial Court between the bidi manufacturers of Bhandara Dis- 
trict and their employees. In this dispute all the material issues arising from 
the -prevailing practice which authorised employers to reject chhat bidis had 
been expressly referred for adjudication. Subsequently, when the impugned 
notification was issued the respondent apparently took the view that what could 
have been achieved by reference to the arbitration of State Industrial Court 
may well be accomplished by issuing a notification under s. 5 of the Act. It 
may be that there is substance in the grievance made by the employees that the 
practice of rejecting chhat bidis often leads to injustice and deprives them of 
the wages legitimately earned by them by rolling the said bidis and there can 
be no doubt that if a comprehensive reference is made for the decision of this 
industrial dispute between the bidi manufacturers and their employees an 
award may well be passed which, will resolve this dispute; but the question 
which falls for our decision is whether the relevant provisions of the Act autho- 
rised the State Government to make rules for the decision of the dispute in 
that behalf and for the payment of minimum rates of wages on the basis of 
such decision? In our opinion, the answer to this question has to be in the 
negative. 

What is the extent of the authority conferred on-the respondent in fixing 
or revising minimum rates of wages under the relevant provisions of the Act? 
In dealing with this question we must necessarily bear in mind the definition of 
the term ‘‘wages’’ prescribed by s. 2(2). As we have already seen the term 
‘“wages’’ includes remuneration which would, if the terms of the contract of 
employment, express or implied, were fulfilled, be payable to a person employed 
in respect of his employment. In other words, the term ‘‘wages’’ refers to 
remuneration payable to the employee as a result of the terms of employment. 
What would be the amount to which the employee is entitled if the other terms 

1 [1950] S.C.R. 459, at p. 513. ` 3 [1956] S.C.R. 800. ° 

2, [1949] ALR. F.G. ill; [1949] F.C.R. 4 [1959] Supp. (2) S.C.R. 761. 

821,8.c. 51 Bom. L.R. 894. . 
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of the contract are performed? That is the question which has to be asked in 
determining what the term ‘‘wages’’ means under s. 2(h). No doubt ss. 3, 4 
and 5 authorise the appropriate Government to fix the minimum rates of wages. 
In other words, if the wages fixed by a contract which is either express or im- 
plied are found to be low authority is conferred on the appropriate Government 
‘to increase them so as to bring them to the level of what the said Government 
regards as the minimum wages in the particular scheduled employment in the 
particular area concerned. This means that power is conferred on the appro- 
priate Government to modify one term of the contract express or implied be- 
‘tween the employer and the employee and that is a term which has reference 
to the payment of wages. If for a certain piece of work done by the employee 
the employer has agreed to pay him either expressly or by implication a certain 
amount of wages the appropriate Government can issue a notification and pres- 
cribe that; for the said work done under the contract the employer must pay 
his employee a much higher rate of wages and the higher rate of wages thus 
prescribed would be deemed to be the minimum rate of wages between the 
parties. 

It would, however, be noticed that im defining ‘‘wages’’ cl. 2(h) postulates 
that they would be payable if the other terms of the contract of employment 
are fulfilled. That is to say, in authorising the fixation of minimum rates of 
wages the other terms of the contract of employment have always to be fulfilled. 
The fulfifment of the other terms of the contract is a condition precedent for 
the payment of wages as defined under s. 2(2), and it continues to be such a 
condition precedent even for the payment of the minimum rates of wages fixed 
and’ prescribed by the appropriate Government. The significance of the de- 
finition contained’ in s. 2() lies in the fact that the rate of wages may be in: 
creased but no change can be.made in the other terms of the contract. In other 
words, the Act operated on the wages and does not operate on the other terms 
of the contract: between the employer and the employee. That is the basic 
approach which must, be adopted in determining the scope and effect of the 
powers conferred on the appropriate Government by the relevant provisions 
of the statute authorising it to prescribe minimum rates of wages or to revise 
them. What the appropriate Government ` is authorised to do is to prescribe, 
fix or revise wages and wages dre defined to be remuneration payable to the 
employees if the terms of the contract of employment, express or implied, were 
fulfilled. This definition runs, as it inevitably must, through the material 
provisions of the Act and its importance cannot, therefore, be ignored. 

” Bearing this fact in mind let us examine the impugned clauses of the noti- 
fication. Clauses 1 and 2 clearly fall within the purview of the power conferred 
on the respondent because they do no more than prescribe the minimum rates 
of wages as therein specified; but cls. 3 to 7 clearly and unambiguously purport 
to deal with the terms of the contract between the parties other than that re- 
lating to the remuneration. These clauses are obviously intended to deal with 
the dispute between the employers and their employees as to how bidis should 
be discarded and in what proportion and what should be the procedure to be 
followed in regard to the payment for such discarded bidis. In appreciating 
the true effect of-these clauses it is necessary to recall that the parties are 
agreed about the practice at present prevailing which must be taken to represent 
the terms of the contract either express or ‘implied. According to the said 
practice the employer decides which bidis should be discarded, he retains the 
discarded bidis and pays only for such bidis as are accepted by “him. It is plain 
that the impugned clauses of the notification purport to modify these terms in 
material particulars and that would be plainly outside the jurisdiction of the 
authority of the respondent. It may well form the subject-matter of refer- 
ence for industrial adjudication but it cannot form the subject-matter of a 
notification prescribing minimum rates of wages under ss. 3, 4 or 5. It is con- 
ceded by ‘the respondent that there'is no express provision in the Act which 
authorised the setting up-of the machinery as prescribed by cls. 3 and 4.or 
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for laying down the manner in which the employer should make payment for 
the discarded bidis. It is, however, strenuously urged that the validity of these 
clauses should be upheld on the ground of the implied power of the respondent ; 
and that takes us to the question as to the true scope and effect of the doctrine 
of implied power. 

“One of the first principles of law with regard to the effect of an enabling act...”, 
observes Craies, “...is that if a Legislature en&fbles something to be done, it gives power 
at the same time, by necessary implication, to do everything which is indispensable for 
the puxpose of carrying out the purposes in view...”5 
The principle on which this doctrine is based is ¢ontained in the legal maxim’ 
‘Quando lex aliquid concedit concedere videtur et illud sine buo res ipsa ease 
non potest’, This maxim has been translated by Broom thus: i 

“whoever grants a thing is deemed also to grant that without which the grant itself 
would'be of no effect”. 

Dealing with this doctrine Pollock, C. B., observed in Fenton v. Hampton :® 

“It becomes, therefore, all important to consider the true import of this maxim, and 
the extent to which it has been applied. After the fullest research which I have been 
able to bestow, I take the matter to stand thus: Whenever anything is authorised, and 
especially if, as matter of duty, required to be done by law, and it is found impossible 
to do that thing unless something else not authorised in express terms be also done, then 
that something else will be supplied by necessary intendment”. ° 
This doctrine can be invoked in cases. 

“where an Act confers a jurisdiction it also confers by implication the power of 
doing all such acts, or employing such means, as are essentially necessary to its 
execution”, 

In other words, the doctrine of implied powers can be legitimately invoked 
when it is found that a duty has been imposed or a power conferred on an 
authority by a statute and it is further found that the duty cannot be discharg- 
ed or the power cannot be exercised at all unless some auxiliary or incitlental 
power is assumed to exist. In such a case, in the absence of an implied power 
the statute itself would become impossible of compliance. The impossibility in 
question must be of a general nature so that the performance of duty or the 
exercise of power is rendered impossible in all cases. It really means that 
the statutory provision would become a dead-letter and cannot be enforced 
unless a subsidiary power is implied. This position in regard to the scope ‘and 
effect of the doctrine of implied powers is not seriously in dispute before us. 
The parties are at issue, however, on the question as to whether the doctrine 
of implied powers can help to validate the impugned clauses in the notification. 

The respondent strenuously contends that cls. 1 and 2 of the notification 
which have prescribed the minimum rates of wages per 1000 bidis would be- 
come ineffective unless els. 8 to 7 supplement them. The argument is that by 
improper or dishonest exercise of the power conferred on the employer by the 
contract of employment to discard chhat bidis the employees would be cheated 
of their legitimate due wages under cls. 1 and 2 and so, in order to make the provi- 
sions of els. 1 and 2 effective some subsidiary provisions had to be made for 
settling the dispute between the employer and his workmen in regard to chhat 
bidis. As we have already observed, the grievance made by the employees on 
the score of improper rejection of bidis may in many cases be well-founded; 
but the seriousness of the said grievance and the urgent necessity to meet it 
would hardly be a proper basis for invoking the doctrine of implied power 
where the provisions of the statute are quite clearly against the assumption of 
such implied power. The definition of the term ‘‘wages’’ postulates the binding 
character of the other terms of the contract and brings within the purview of 
the Act only one term and that relates to wages and no other. That being so it 
is difficult to hold that by implication the very basic concepteof the term 

5. Cras on Statute Law, p. 239. 7 Maxwell on Interpretation of Statutes, 


.6 - (1858) 117 R. R. 32, at p. 41; 11 Moo. 10th ed., p. 361. 
P.C. 347. 
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““wages’’ can be ignored: and: the other terms of the contract can be dealt with 
by the notification issued under the relevant provisions of the Act. When the 
said other terms of the contract are outside the scope of the Act altogether 
how could they be affected by the notification under the Act under the doctrine 
of implied powers? 


Besides, in this connection it is also necessary to bear in’mind the provisions 
of ss. 20 and 21 of the Act. These to sections provide for the settlement of 
claims made by employees in regard to the payment of minimum rates of wages. 
Tf, for instance, good bidis are rejected by the employer as chhat bidés im- 
properly and without justification the employee.can make a claim in that behalf 
and the-same would-be tried under ss. 20 and:21. Therefore, the Act has made 
a specific provision for the enforcement and implementation of the minimum 
rates of wages. prescribed by notifications. The present notification purports 
to ignore the said provisions and sets up a machinery to settle the said disputes. 
Clauses 1 and 2- prescribed the- revised minimum rates of wages. If, in the 

_ matter of payment. of the said. wages, any disputes arise they must be ‘left for 
adjudication by the authority preseribed by s. 20. That is another reason why 
the. doctrine of implied powers cannot be invoked in support of the validity of 
the impugned clauses in the notification. 

.There is yet another consideration which is relevant in dealing with the. 
question about the implied powers The doctrine of implied power can be in- 
voked where without the said power the material provision of the Act would 
become impossible of enforcement. In the present case all that s. 5 requires is 
the fixation of minimum rates of wages, and that has been done by the notifica- 
tion by els. 1 and 2. What the subsidiary clauses purport to do is to make the 
enforcement. of the fixed rate effective by providing for a machinery to deal 
with the possible disputes arising between the parties as a result of the practice 
of discarding chhat bidis. In other words, cls. 1 and 2 fix the minimum rates 
of wages and thus s. 5 has been complied with and enforced. The remaining 
clauses purport to make the- implementation of the provisions of cls. 1 and 2 
effective. That is very different from giving effect to s. 5 itself. The enforce- 
ment of the notification is clearly not the same thing as exercising the power of 
fixing or revismg the minimum rates of wages under s. 5. A power may be 
implied, if necessary,.in discharging the’ duty imposed upon the appropriate 
Government or-in exercising the power conferred on the State Government in 
the matter of fixing or revising the minimum rates of wages; but surely no 
power can be implied for making effective the implementation of the notifica- 
tion issued under the said power or in the discharge of the said duty. The 
purpose of the Act cannot be said to have failed after the minimum rates of 
‘wages’ are prescribed and notified. -What may turn out to be ineffective is the 
provision for payment of the said wages by reason of the rejection of good 
bidis; but that is a matter of an industrial dispute which has’ to be adjudicated 
upon under ss. 20 and- 21 or under other provisions of the law. It is true that 
a ‘large section’of the workers in the bidi trade is illiterate, uneducated and 
unorganised ; and there can be no doubt that their grievance on the ground of 
improper rejection ` of the bidis deserves to be redressed, but, in our opinion, 
the procedure adopted by ‘the respondent in redressing the said grievance is 
outside: the scope of the Act, and, therefore, beyond the powers conferred on it 
by s. 5. The _proper “remedy i in such a case may be to make a comprehensive 
reference of the dispute to the competent industrial tribunal and invite the 
tribunal to make a. proper award in that behalf. We are, therefore, inclined 
to take the view. that cls. 3 to 7 which form an integral schemie are outside the 
purview, of the powers conferred on the respondent by s. 5-of-the Act, and must, 
therefore, be declared.to be ultra vires. It is common ground that these clauses 
are severable from els. 1 and 2 and that their invalidity doek not affect the 
validity of the said: two clauses. 

L.R.—25 
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In the result Civil Appeals Nos. 415 and 417 are allowed and Civil Appeals. 
Nos. 416 and 418 are dismissed. Respondent to pay the, costs of the petitioners 
in Civil Appeals Nos. 415 and 417. One: set of hearing costs. 

Order accordingly. 


e 
Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice 
K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar. 


A. V. VENKATESWARAN v. RAMCHAND SOBHRAJ WADHWANL.* 

Constitution of India, Art. 226—Indian Tariff Act (XXXII of 1934),° First Schedule, Items 
Nos. 45(8) & 61 (8)—Stea Customs Act (VIII of 1878), Sec. 191—Court’s power to en- 
tertain petition under art. 226 when alternative remedy open to petitioner—Fountain. 
pen in which essential parts are gold or silver plated whether falls outside category 
in item No. 45(83)—Construction of statute—Specific and general provisions in Act 
inconsistent with each other—Rule of construction that specific provision prevails 
over general provision—Applicability of such rule. 

The rule that the party who applies for the issue of a high prerogative writ should, 
before he approaches the Court, have exhausted other remedies open to him under 
the law, is not one which bars the jurisdiction of the High Court to entertain the 
petition or to deal with it, but is rather a rule which Courts have laid down for the 
exercise of their discretion. 

The two exceptions to the normal rule, that the existence of an alternative re- 
medy is a bar to the entertainment of a petition under art. 226 of the Constittition of 
India, namely, that there was a complete lack of jurisdiction in the officer or autho- 
rity to take the action impugned and that the order prejudicial to the writ petitioner 
‘was passed in violation of the principles of natural justice, are not exhaustive, and 
beyond them a discretion is vested in the High Court to entertain a petition and 
grant the petitioner relief. 

If a petitioner has disabled himself from availing himself of the statutory remedy 
by his own fault in not doing so within the prescribed time, he cannot be permitted 
to urge that as a ground for the Court dealing with his petition under art. 226 
of the Constitution to exercise its discretion in his favour. 

Union of India v. T. R. Varma’ and The State of Uttar Pradesh v. Mohammad 
Nooh’, referred to. 

A fountain-pen in which certain of its essential parts, namely, the nib, cap and clip, 
are gold or silver-plated falls within the category of “fountain-pens, complete” in 
item No. 45(3) in Schedule I to the Indian Tariff Act, 1934. 

Per Sarkar J. “The rule of construction of statutes that when two provisions in 
an Act are inconsistent with each dther, if one is specific and the other general, the 
specific provision prevails over the general like all other rules of construction, de- 
rives its justification from the fact that it assists in ascertaining the intention of the 
Legislature. The reason why it so assists is this. When two provisions enacted by 
the Legislature are inconsistent and one cannot operate at all if the other is given 
full effect, a question arises as to what the Legislature intended. Clearly, it could 
not have intended that a provision that it enacted should have no operation at all. 
Therefore, it is to be presumed that the Legislature intended that both the pro- 
visions would at least have some effect, if they could not have their full effect. The 
rule under discussion gives effect to this presumed intention of the Legislature. In 
order to give effect to this intention, the rule provides that provision with a nar- 
rower scope of operation should have effect so far as it goes, in preference to the 
provision with the larger scope of operation so as to restrict the operation of the 
‘latter which, without such restriction, would have wiped the narrower provision out 
of the statute book altogether. This rule permits both the provisions to have effect; 
it reduces the scope of one and prevents the other from hbecoming*a dead letter. 


* Decided, April 4, 1961. Civil Appeal 1 [1958] S. C. R. 499. 
No. 388 of 1956. 2 [1958] S. C. R. 595. 
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This aspect of the rule would, I believe, appear clearly from a statement of it by 
k Sir John Romilly in Rretty v. Solly: 
‘.,.The rule is, that wherever there is a particular enactment and a general enact- 
. ment in the same statute, and the latter, taken in its most comprehensive sense, 
would overrule the former, the particular enactment must be operative, and the 
general enactment must be taken to affect only the other parts of the statute to 
which it may properly apply.’ s 
The test of the applicability of the rule, therefore, is that one enactment must 
overrule the other. The one overruled is called specific only in comparison With the 
other which is in the same way only, called general. There need be nothing in- 
herent in the nafure of the enactments which, apart from a consideration of their 
comparative scopes, mark one out as specific and the other as general. When one 
overrules the other, it must include within its scope that other and so becomes ge- 
neral in comparison with the, other. .If two provisions were merely in conflict with 
each other, each affecting the other and none overruling the other and itself re- 
maining in force, no question of calling one general and the other specific would arise. 
I should suppose, when Sir John Romilly talked of one enactment overruling the 
other, he meant completely overruling. That would make the rule sensible for, 
then it would clearly be a guide to the intention of the Legislature which is that, 
all the provisions are intended to have effect. This reason to support the rule would 
not exjst if it was applied to a case where the provisions only partially affected each 
other for, then, both the provisions would have at least some operation. It would 
further be impossible to say from a comparison of the degrees of the effect of each 
“on the other, if such comparison was possible, what the intention of the Legislature 
was. I am not aware that it has ever been said that when two provisions partially 
affect each other, without one completely overruling the other, the Legislature in- 
tended the one less affected should yield to the other or even the other way about. To 
such a case the rule would, in my view, have no application.” 


Tu facts appear in the judgment. ‘ 


C. K. Daphiary, Solicitor-General of India, with K. R. Chaudhuri and R. H. 
Dhebar, for the appellant. 

N. 8. Bindra, with R. S. Narula, for respondent No. 1. 

E. H. Dhebar, for respondent No. 2. 


AYYANGAR J. [Gajendragadkar, Wanchoo and Das Gupta JJ., concurring ; 
Sarkar J., dissenting.] This appeal by special leave is against the judgment and 
order of a Division Bench of the Bombay High Court by which a writ of 
mandamus or certiorari granted to the respondent was confirmed on appeal 
preferred by the appellant now before us. 


A few facts are necessary to be stated to-understand the matters in contro- 
versy and the points raised for our decision. The respondent carries on 
business in Bombay and he was granted on August 18, 1954, a licence under the 
Imports & Exports (Control) Act, 1947, for the import of fountain-pens at not 
less than Rs. 25 C.I.F, value each from soft currency area, up to a defined 
amount. He placed an order for the import of Sheaffer pens from Australia 
and a consignment of these was received by air in Bombay in October 1954. 
The fountain-pens thus imported had nibs which were gold plated and also 
caps and clips of similar composition. The question in controversy relates to 
the rate of duty to be charged on these imported pens. The Schedule to the 
Indian Tariff Act, 1934, has an item numbered 45(3) in relation to the article 
described as ‘‘fountain pens complete’’, the rate of duty being 30 per cent. 
ad valorem. It was the case of the respondent that the imported goods fell 
within this item and were liable to be charged with duty at that rate. The 
Customs authorities, however, considered that the consignment fell within the 
description “‘articles plated with gold or silver” being item 61(8) on which 
duty was payable at 78% per cent. The Assistant Collector of Customs adjudi- 


‘1 (1859) 26 Beav. 606, at p. 610. 
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cated the duty on this latter basis and thereafter the respondent having filed 
an appeal to the Collector of Customs, the levy was upheld by order dated 
February 22, 1955. 

Section 191 of the Sea Customs Act enables any person aggrieved by an 
order of the Collector of Customs to file a revision to the Central Government. 
The respondent, without resorting to this remedy, filed a writ application in the 
High Court of Bombay to quash the imp&ition ofthe duty at the higher rate 
(certiorari) and to direct the release of the goods on payment of duty at 30 
per cent. (mandamus). The application was resisted by the Collector of Cus- 
toms, who raised substantially two points: (1) that on the merits the goods 
imported were ‘‘gold-plated articles’? notwithstanding their being fountain- 
pens and that the proper rate of duty was that which had been determined by 
the Assistant Customs Collector, (2) that the respondent had another remedy 
open to him, viz., to file a revision to’ the Central Government and that he was, 
therefore, disentitled to move the High Court under art. 226 of the Constitu- 
tion before availing himself of the remedy specially provided by statute. The 
writ petition came on for hearing before Mr. Justice Tendolkar, who by his order 
dated July 5, 1955, recorded that on any reasonable construction of the items 
in the Schedule to the Indian Customs Tariff, fountain-pens did not cease to 
be fountain-pens because they contained parts which were plated with silver 
or gold and that so long as they were ‘‘fountain-pens complete’’, sabject to 
any exceptional cases of which this was not one, only duty at 30 per cent. under 
item 45(3) could be levied. The learned Judge further held that the inter- 
pretation that he placed upon item 45(3) in the context of the other entries 
in the Tariff Schedule can ‘‘only be one and it is not reasonably possible for 
any person to take a contrary view’’. In other words, the learned Judge was 
of the opinion that the construction put upon the entry by the Customs autho- 
rities was unreasonable or perverse. 

The objection to the writ petition based upon the petitioner before him not 
having exhausted the statutory remedies available to him was repelled by the 
learned Judge on the ground that on the facts the decision to levy duty at 782 
per cent. was, without jurisdiction. The petition was, therefore, allowed and 
the Customs authorities were, by order of Court, restrained form enforcing pay- 
ment of any duty higher than 30 per cent. ‘ 

The Collector of Customs filed an appeal against this order which was dis- 
posed of by a judgment delivered on behalf of the Bench, by Chagla C.J. The 
learned Chief Justice was equally emphatic that no reasonable person could, on 
the construction of the relevant items in the Schedule to the Tariff Act, hold 
that the consignment of fountain-pens could fall under any item other. than 
45(3) or be charged a duty other than the 30 per cent. provided under that 
item. Dealing with the other pomt about the writ petitioner not haviny 
exhausted his statutory remedy of revision to the Government, the learned 
Chief Justice disagreed with the view of the learned single Judge that the 
Customs authorities lacked or exceeded their jurisdiction in assessing duty at 
a higher figure than was justified by the relevant items of the Schedule to the 
Tariff Act. The learned Chief Justice, after pointing out that it was the settled 
practice of the Bombay High Court not to entertain writ petitions by parties 
who had not exhausted their statutory remedies, however, held that in the case 
before the Bench the remedy of applying in revision to the Central Govern- 
ment had become time-barred by the date of the hearing of the appeal and that 
on that ground he would not interfere with the order of the learned single 
Judge. The appeal was, therefore, dismissed. The Collector of Customs hav- 
ing obtained special leave from this Court has brought this appeal before us. 

The learned Solicitor-General appearing for the appellant argued the appeal 
on the basis that the view of the learned Judges of the Bombay High Court 
that on any reasonable interpretation of the items in the Schedule to the Tariff 
Act the consignment imported by the respondent could have been liable only to a 
duty of 30 per cent. under item 45(3) was correct. We might add that even apart 
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from this concession. for the purpose of argument, we entirely agree with the 
learned Judges that the tariff items in the Schedule are not reasonably capable 
of any other construction. i 

In reaching this conclusion we have taken into account the fact that 
“‘fountain-pens complete”? were taken out of-the general item 45 ‘Stationery 
ete.? under which they were originally included, by an amendment effected in 
1949 in pursuance of an international agreement and that though the duty on 
stationery was thereafter increased from 80 to 37% per cent., under the provi- 
sions of the Finance Act, 1949, the duty of 30 per cent. fixed on fountain-pens 
remained unchanged. This at least showed that they were treated as & specia- 
lized class of statiqnery which required separate treatment. The only question, 
therefore, is whether,a fountain-pen in which certain of its essential parts are 
gold or silver-plated, falls outside the category of ‘‘fountain-pens complete”’. 
It cannot be gainsaid that a nib, cap and clip are essential parts of a fountain- 
pen and not mere accessories, and that without them there would be no question 
of having a ‘‘fountain-pen complete’’. Next it is a well-known and recognized 
. fact that most fountain-pens in ordinary use have nibs which are gold-plated. 
Tn this connection it should not be overlooked that gold, apart from being a 
store of value, is a metal which has industrial uses by its malleability and its 
resistance to oxidization on contact with acids and chemicals which enter into 
the composition of ink. The use of gold plating for nibs is, therefore, for 
increasiftg the utility of the nib. for its primary function of writing and not 
with a view to enhancing its value by the cost of the metal. In the case before 
us it would be noticed that the pens permitted to be imported had to be not 
less than Rs. 25 each C. I. F. value, presumably with a view to protect the 
market for cheaper pens of indigenous manufacture. Most pens of the value 
specified in the licence, it need hardly be added, would have gold-plated nibs. 
It could certainly not be that if was the intention of the authorities that not- 
withstanding entry 45(8) reading ‘‘fountain-pens complete’’ there could prac- 
tically be no import of pens under that item, because with the limit of value 
prescribed jn the licence, the permitted pens would mostly have gold-plated 
nibs. Different considerations might arise when gold or gold plating is used 
not for purposes essential for the utility of the pen as such, but merely as an 
addition to its value. These cases have been excepted by Mr. Justice Teridolkar 
and we endorse his remarks on this point. No such question arises on the pens 
imported by the respondent and it was obviously because of this, that the 
learned Solicitor-General did not address us on the correctness of the inter- 
pretation placed on the relative scope of entries 45(3) and 61(8), by the learned 
Judges of the High Court. 


The only point, therefore, requiring to be considered is whether the High 
Court should have rejected the writ petition of the respondent in limine because 
he had not exhausted all the statutory remedies open to him for having his 
grievance redressed. The contention of the learned Solicitor-General was that 
the existence of an alternative remedy was a bar to the entertainment of a peti- 
tion under art. 226 of the Constitution unless (1) there was a complete lack of 
jurisdiction in the officer or authority to take the action impugned, or (2) 
where the order prejudicial to the writ petitioner has been passed in violation 
of the principles of natural justice and could, therefore, be treated as void or 
non est. In all other cases, he submitted, Courts should not entertain petitions 
under art. 226, or in any event not grant any relief to such pétitioners. In the 
present case, he urged, the High Court in appeal had expressly dissented from 
the reasoning of the learned single Judge as regards the lack of jurisdiction of 
the Customs officers to adjudicate regarding the item under which the article 
imported fell and the duty -leviable thereon. Nor was there any complaint in 
this case that the order had been passed without an opportunity to the importer 
to be heard? so as to be in violation of the principles of natural justice. The 
learned Solicitor-General questioned the correctness of the reasoning of the 
learned Chief Justice in condoning the conduct of the respondent in not mov- 
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ing the Government in revision by taking into account the time that had elaps- 
‘ed between the date of the impugned order and that on which the appeal was 
heard. The submission was that if this were a propex test, the rule as to a 
petitioner under art. 226 having to exhaust his remedies before he approached 
the Court would be practically a dead letter because in most cases by the date 
the petition comes on for hearing, the time for appealing or for applying in 
revision to the departmental authorities would have lapsed. 

We see considerable force in the argument of the learned Solicitor-General. 
We must, however, point out that the rule that the party who applies for the 
issue of a high prerogative writ should, before he approaches the Court, have 
exhausted other remedies open to him under the law, is not one which bars the 
jurisdiction of the High Court to entertain the petition or to*deal with it, but is 
rather a rule which Courts have laid down for the exercise of their discretion. 
_The law on this matter has been enunciated in several decisions of this Court 
but it is sufficient to refer to two cases: In Union of India v. T. R. Varma,! 
Venkatarama Ayyar speaking for the Court said: 

«It is well-settled that when an alternative and equally efficacious remedy is open 
to a litigant, he should be required to pursue that remedy and not invoke the special 
jurisdiction of the High Court to issue a prerogative writ. It is true that the existence of 
-another remedy does not affect the jurisdiction of the Court to issue a writ; but, as 
observed by this Court in Rashid Ahmed v. Municipal Board, Kairana’ ‘the existence 
of an adequate legal remedy is a thing to be taken into consideration in theematter of 
‘granting writs’. Vide also K. S. Rashid and Son v. The Income-tax Investigation Com- 
mission? And where such remedy exists, it will be a sound exercise of discretion to 
refuse to interfere in a petition under Art. 226, unless there are good grounds therefor.” 
There is no difference between the above and the formulation by Das, C.J., in 
Thy Siale of Uttar Pradesh v. Mohammad Nooh,4 where he observed: 

..it must be borne in mind that there is no rule, with regard to certiorari as there 
is a mandamus, that it will lie only where there is no other equally effective remedy. 
It is well established that, provided the requisite grounds exist, certiorari will fie al- 
though a right of appeal has been conferred by statute. The fact that the aggrieved 
party has another and adequate remedy may'be taken into consideration by the superior 
court in arriving at a conclusion as to whether it should, in exercise of its discretion, 
issue a writ of certiorari to quash the proceedings and decisions of inferior courts sub- 
ordinate to it and ordinarily the superior court will decline to interfere until the ag- 
‘grieved party has exhausted his other statutory remedies, if any. But this rule requiring 
the exhaustion of statutory remedies before the writ will be granted is a rule of policy, 
convenience and discretion rather than a rule of law and instances are numerous where 
a writ of certiorari has been issued in spite of the fact that the aggrieved party had 
other adequate legal remedies.” 

After referring to a few cases in AN the existence of an alternative remedy 
had been held not to bar the issue of a prerogative writ, the learned Chief 
S usmes added (p. 607): | 

i . It has also been held that a litigant who has lost his right of appeal or has failed 
to ne an appeal by no fault of his own may in a proper case obtain a review by 
certiorari.” 

In the result this Court held that the existence of other legal remedies was not 
per se a bar to the issue of a writ of certiorari and that the Court was not bound 
to relegate the petitioner to the other legal remedies available to him. 

“The passages in the judgments of this Court we have extracted would indicate 
(1) that the two exceptions which the learned Solicitor-General formulated to 
the normal rule as to the effect of the existence of an adequate alternative re- 
medy were by no means exhaustive, and (2) that even beyond them a discretion 
vested in the High Court to have entertained the petition and granted the 
petitioner relief notwithstanding the existence of an alternative remedy. We 


" 1 [1958] S. C. R. 499, at pp. 508-504, 3 [1954] S. C. R. 788. 
2 [1950] S. C. R. 566. ; 4 [1958] S. C. R. 595, at pp. 605-607. 
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need only add that the broad lines of the general principles on which the Court 
should act having been clearly laid down, their application to the facts of each 
particular case must necessarily be dependent on a variety of individual facts 
which must govern the proper exercise of the diseretion of the Court, and that 
in a matter which is thus pre-eminently one of discretion, it is not possible or 
even if it were, it would not be desirable to lay down inflexible rules which 
should be applied with regidity in every case which comes up before the Court. 

The question that we have now to’ consider is has the discretion which un- 
doubtedly vested in the Court been so improperly exercised as to call for our 
interference with that order. We might premise this discussion by expressing 
our opinion on two matters merely to prevent any misunderstanding. First we 
entirely agree with Ghagla C.J. that the order of the Assistant Collector of 
Customs in assessing duty at 782 per cent. or of the Collector of Customs in 
confirming the same was not void for lack of jurisdiction. The interpretation 
they put on the relevant items in the Tariff Schedule might be erroneous, even 
grossly erroneous, but this error was one committed in the exercise of their 
jurisdiction and had not the effect of placing the resulting order beyond their 
jurisdiction. Secondly, as we have already indicated, we must express our dis- 
-sent from the reasoning by which the learned Judges of the High Court held 
that the writ petitioner was absolved from the normal obligation to exhaust his 
statutory remedies before invoking the jurisdiction, of the High Court under 
art. 226 ef the Constitution. If a petitioner has disabled himself from availing 
himself of the statutory remedy by his own fault in not doing so within the 
prescribed time, he cannot certainly: be permitted to urge that as a ground for 
the Court dealing with his petition under art. 226 to exercise its discretion in 
his favour. Indeed, the second passage extracted from the judgment of the 
learned C.J. in Mohammad Nooh’s case with its reference to the right to ap- 
peal being lost ‘‘through no fault of his own’’ emphasizes this aspect of the rule. 

The question, however, still remains whether in the circumstances of this 
case We should interfere with the decision of the High Court. - In considering 
this, we cannot lose sight of three matters: (1) that the levy of the duty at 
782 per cent. was manifestly erroneous and cannot be supported on any reason- 
‘able construction of the items in the Tariff Schedule, (2) it was stated by the 
Customs authorities in answer to the writ petition, in the grounds of appeal to 
‘the High Court under the Letters Patent, as also in the statement-of case be- 
fore us, that the Central Board of Revenue had issued -a ruling to the effect 
‘that fountain-pens with nibs or caps which were gold-plated fell within item 
61(8). This might be some indication that the adjudication by the Assistant 
Collector of Customs and by the Customs Collector on appeal was in pursuance 
-of a settled policy of the entire heirarchy of the department. "Without going 
so far as to say that a Revision to the Central Government might in the circum- 
stances be a mere futility, we consider that this is not a matter which would 
be wholly irrelevant for being taken into account in disposing of the appeal 
before us. After all, the basis of the rule by which Courts insist upon a person 
exhausting his remedies before making application for the issue of a prerogative 
writ is that the Court’s jurisdiction ought not to be lightly invoked when the 
subject can have justice done to him by resorting to the remedies’ prescribed 
‘by statutes. (3) Lastly, the learned Solicitor-General does not dispute the 
‘correctness of the principle of law as enunciated by Chagla, C.J., his complaint 
is that the law as laid down by the learned Chief Justice has not been properly 
applied to the facts of the case before him. If the challenge to the judgment 
of the High Court were of the former type, this Court might have to interfere 
‘to lay down the law correctly lest error creep into the administration of justice. 
But where the error is only in the application of the law correctly understood 
‘to the facts of a particular case, we should be persuaded that there has been 
a miscarriage of justice in the case before us before being invited to in- 
terfere; and this the learned Solicitor-General has not succeeded in doing. 
‘It would be remembered that the question is not whether if the respondent’s 
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application were before us, we should have directed the writ to issue, but whe- 
- ther the learned Judges of the High Court having in their discretion which they 
‘ admittedly possessed made an order, -there is justification for our interfering 
with it. The two matters set out earlier should suffice to show that no inter- 
- ference could be called for in this appeal. 

` We consider, therefore, on the whole and taking into account the peculiar 
circumstances of this case that the High Court has not exercised its discretion 
` improperly in entertaining the writ application or granting the relief prayed 
“for by the respondent and that no case for interference by us in an appeal 
under*art. 136 of the Constitution has been made out. The appeal fails and 
‘is dismissed with costs. 3 oe Bin A 


- Sarkar J. In this case the ‘respondent had imported a certain number of 
fountain-pens plated with gold.- The goods were assessed to import duty by 
-an assessing offcer of the Indian Customs under item 61(8) of the first sche- 
dule to the Customs Tariff which dealt with ‘‘Articles, other than cutlery and 
“surgical instruments, plated with gold or silver” and provided for a duty of 
“782 per cent. ad valorem. The -respondent appealed from this assessment to 
-the Collector of Customs under s. -188 of the Sea Customs Act, 1878, on the 
ground that the assessment should have been under item 45(3) of that schedule 
‘which dealt with ‘‘Fountain-pens, complete’’ and provided for a duty of 30 
‘per cent. ad valorem. He did not- dispute that the fountain-pens infported by 
him were gold plated. His appeal was dismissed. The respondent then moved 
the High Court at Bombay for a writ to quash the order of assessment under 
item 61(8). The application was allowed by Tendolkar J. who issued a°writ of 
“mandamus directing the Collector of Customs to release the goods upon pay- 
-ment of the duty specified in item 45(3). The appeal by the Collector of Cus- 
toms from the order of Tendolkar J. to an appellate bench of the High Court 
‘was dismissed. The Collector has, therefore, filed. the present appeal. 

The first question is, whether the writ should have been refused on the ground 
‘that the respondent had another remedy, namely, an application te the Central 
-Government under s. 191 of the Sea Customs Act to-revise the order of the 

Collector. Tendolkar J. held that the writ could issue though the other remedy 
‘had not been pursued, as the order of assessment under item 51(8) was without 
“jurisdiction. This was clearly wrong. The Collector had ample jurisdiction 
‘to-decide under which item in the schedule the fountain-pens had to be assessed 
to duty, and if he made a mistake in his decision that did not make his order 
one without jurisdiction: cf. Gulabdas and Co. v. Asst. Collector of Customs.' 
The learned Judges of the appellate bench held that the writ was properly 
‘issued, not beeause the assessing authority had no jurisdiction to assess the 
‘goods under item 61(8), but becayse at the date the matter had come before 
them, the other remedy had become barred. This again is, in my view, plainly 
erroneous for a party who by his own conduct deprives himself of the remedy 
available to him, cannot have a better right to a writ than a party who has not 
so deprived himself. Normally—and the present has not been shown to be 
other than a normal case—a writ of mandamus is not issued if other remedies 
are available. There would be stronger reason for following this rule where 
the obligation sought to be enforced by the writ is created by a statute and 
that statute itself provides the remedy for its breach. It should be the duty 
of the Courts to see that the statutory provisions are observed and, therefore, 
that the statutory authorities are given the opportunity to decide the question . 
which the statute requires them to decide. 

. The fact that the Central Government had on a prior occasion decided, as 
appears in this case to have happened, that fountain-pens of the kind which 
the respondent had imported, were liable to duty under item 61(8) cannot 
‘furnish any reason justifying a departure from the normal rul¢ or the issue 
1 [1957]-A. I; R. S. C. 783, 
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of a writ without that Government having been moved under s. 191. This prior 
decision of the Central Government could be a reason for such departure only 
on the presumption that it would not change its view even if that view was’ 
shown to be incorrect. I cannot imagine that a Court can ever make such a 
presumption. Therefore, it seems to me that it would have been proper to re- 
fuse the writ on the ground that the respondent had another remedy available 
to him which he had not pursued. On the present occasion, however, I do not 
wish to decide the case on that grouhd. : 

Next, I feel the gravest doubt if the case is one for the issue of a writ of 
mandamus. It is of interest to observe that the respondent had in his*petition 
to the High Court, himself asked for a writ of certiorari. A writ of mandamus 
issues in respect of a ministerial duty imposed by a statute; it cannot issue 
where the duty to be performed is of a judicial nature, except for the purpose 
. of directing that the judicial duty should be performed, that is, a decision should’ 
be given on the question raised. In John Shortt’s book on Informations, Man- 
damus and Prohibition it is stated at p. 256: 

“If the duty be of a judicial character a mandamus will be granted only where there 
is a refusal to perform it in any way; not where it is done in one way rather than another, | 
erroneously instead of properly. In other words, the Court will only insist that the 
person who is the judge shall act as such; but it will not indicate in any way what his. 
judgment should be. 

If, hOwever, the public act to be performed is of a purely ministerial kind, the Court 
will by mandamus compel the specific act to be done in the manner which to it seems 
lawful.” 

It does not seem to me that the duty which the Sea Customs Act created 
and the performance of which was sought to be enforced by a writ in the pre- 
sent case, can properly be said to be a ministerial duty. That duty was to 
decide which item in the Customs Tariff was applicable to the respondent’s 
goods and to realise the customs duty specified in that item. In so far as the 
statute required the officer to realise the Customs levy, I find it difficult to see 
how it canebe said to be a public duty to the performance of which the res- 
pondent had a legal right and without this right he was not entitled to the 
mandamus: see Ex parte Napier.2 In so far again, as the Act required the 
Customs officer to choose the proper item in the Customs Tariff for assessment of 
the customs levy on goods, it in my view involves performance of work of a 
quasi-judicial nature. The observation of Das J. in Province of Bombay v. 
K. 8. Advani®, which I am about to read, fully fits this case (p. 725): 

“| ..if a statutory authority has power to do any act which will prejudicially affect the 

subject, then, although there are not two parties apart from the authority and the contest is 
between the authority proposing to do the act and the subject opposing it, the final 
determination of the authority will yet be a quasi-judicial act provided the authority is 
required by the statute to act judicially.” 
Now the Sea Customs Act empowers the Customs authorities to impose a certain 
duty on goods imported and this no doubt prejudically affects the importer. 
The Act further clearly requires’ the authorities to proceed judicially in im- 
posing that duty when a dispute arises, that is, after giving a hearing to the 
party affected: see ss. 29, 31 and 32 of the Act. In this case a hearing was in 
fact given to the respondent. This taken with the provisions as to a right of 
appeal from the decision of the first assessing officer and as to the right to move 
the government in revision from the decision in the appeal, would clearly in-. 
dicate that the authorities have to act judicially. In Gulabdas and Co. v. Asst. 
Collector of Customs this Court proceeded on the basis that the duty of assessing 
the customs levy was of a judicial nature. Therefore I feel the gravest doubt, 
if the present is a case where mandamus could at all issue. 

No doubt if a mandamus could not issue because the act which the statute 
required to be performed was not a ministerial one but judicial in its character, 


2 (1852) 18 Q. B.D. 692. 3 [1950] S. C. R. 621, s.c. 53 Bom. L.R. 1. 
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the case might be a fit one for the issue of a writ of certiorari. But that writ 
cannot, in any event, issue unless the proceedings disclosed an error apparent 
-on their face. In issuing a certiorari again, the Court does not examine the 
judicial act questioned as if it was hearing an appeal in respect of it: see 
Satyanarayan Laxminarayan Hegde v. Millikarjuna Bhavanappa Tirumalet. 
I do not propose to discuss this question further in the present case, for it was 
-not considered by the High Court nor raised at our bar. I proceed on the 
basis that it was a case where an application for a mandamus lay. 

The respondent, in substance, asked for and obtained a writ directing the 
Custom’ authorities to release the goods on payment of duty at the rate of 30 
per cent. ad valorem as prescribed by item 45(3). This wąs on the basis that 
the duty should have been levied under that item and not under item 61(8) as 
the Customs authorities had done. 

The question then is, was there a clear duty on the assessing authorities to 
assess the goods under item 45(3) dealing with ‘‘Fountain pens, complete” and 
not to do so under item 61(8) dealing with ‘‘ Articles, other than cutlery and 
surgical instruments, plated with gold”. All the learned Judges of the High 
Court agreed that this clear duty had to be established before the respondent 
could be held entitled to a mandamus and they found that the Act created 
such a duty. They said that item 45(3) was a specific provision and, therefore, 
it had to be applied in preference to item 61(8) which was a general pro- 
vision, I am unable to agree with this view. . 

What, apparently, the learned Judges had in mind and applied was the 
rule of construction of statutes that when two provisions in an Act are incon- 
sistent with each other, if one is specifie and the other general, the specific 
provision prevails over the general. Now, this rule like all other rules of con- 
struction, derives its justification from the fact that it assists in ascertaining 
‘the intention of the Legislature. The reason why it so assists is this. When 
two provisions enacted by the Legislature are inconsistent and one cannot 
operate at all if the other is given full effect, a question arises as to what the 
Legislature intended. Clearly, it could not have intended that a provision that 
it enacted should have no operation at all. Therefore, it is to be presumed that 
the Legislature intended that both the provisions would at least have some 
effect, if they could not have their full effect. The rule under discussion gives 
effect to this presumed intention of the Legislature. In order to give effect to 
this intention, the rule provides that the provision with.a narrower scope of 
operation should have effect so far as it goes, in preference to the provision with 
the larger scope of operation so as to restrict the operation of the latter which, 
without such restriction, would have wiped the narrower provision out of the 
statute book altogether. This rule permits both the provisions to have effect; 
it reduces the scope of one and prevents the other from becoming dead letter. 
This aspect of the rule would, I believe, appear clearly from a statement of it 
by Sir John Romilly in Pretty v. Solly which I now set out (p. 610): 

“...The rule is, that wherever there is a particular enactment and a general enact- 
“ment in the same statute, and the latter, taken in its most comprehensive sense, would 
‘overrule the former, the particular enactment must be operative, and the general enact- 
ment must be taken to affect only the other part of the statute to which it may properly 
-apply.” 

The test of the applicability of the rule, therefore, is that one enactment must 
overrule the other. The one overruled is called specific only in comparison 
with the other which is in the same way only, called general. There need be 
nothing inherent in the nature of the enactments which, apart from a considera- 
tion of their comparative scopes, mark one out as specific and the other as 
general. When one overrules the other, it must include within its scope that 
other and so becomes general in comparison with the other. If two provisions 
“were merely in conflict with each other, each affecting the other an& none over- 
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ruling the other and itself remaining in force, no question of calling one general 
and the other specific would arise. 


T should suppose, when Sir John Romilly talked of one enactment overruling 
the other, he meant completely overruling. That would make the rule sensible 
for, then it would clearly be a guide to the intention of the Legislature which 
is that, all the provisions are intended to have effect. This reason to support 
the rule would not exist if it was applied to a ease where the provisions only 
partially affected each other for, then, both the provisions would have at least 
some operation. It would further be impossible to say from a comparison of 
the degrees of the effect of each on the other, if such comparison was Possible, 
what the intention of the Legislature was. .I am not aware that it has ever 
been said that when ‚two provisions partially affect each other, without one 
completely overruling the other, the Legislature intended the one less affected 
should yield to the other or even the other way about. To such a case the rule 
would, in my view, have no application. 


The present is a case of that kind. I now confine myself only to items 45(3) 
and 61(8) for, no question as to any other item in the Tariff arises for applying 
the rule. If gold plated fountain-pens were assessed under item 61(8), there 
would still be plenty of scope left for item 45(3) to operate upon, for, there 
would be many kinds of complete fountain-pens without gold plating. Likewise 
also if gold plated fountain-pens were assessed under item 45(3), there might be 
many oter gold plated articles for being assessed under item 61(8). Item 
61(8) cannot be said to overrule item 45(3) completely. Item 61(8) cannot 
be said to be a general provision and item 45(3) a specific one. There is no 
scope Rere of applying the rule giving effect to a specific enactment in prefer- 
ence to the general. 


What then should be done? Under which item should the gold plated foun- 
tain pens then be assessed to duty? In my view, they were properly assessed 
under, item 61(8). The item is clearly intended to apply to all gold plated 
articles other than the two expressly excepted, namely, cutlery and surgical 
instruments.* There is no reason why this intention should not be given effect 
to. The Customs Tariff Schedule no doubt makes separate provisions for va- 
rious individual articles. A fountain-pen is one of such articles. If a gold 
plated fountain-pen is for the reason that fountain-pens are separately provided 
for, to be taken out of item 61(8), all other articles separately dealt with in 
the schedule would have for the same reason, to be taken out of that item even 
though they happen to be plated with gold. The result of that would be that 
item 61(8)-would apply to those articles which are not separately provided, 
and as Customs Tariff Schedules are made as exhaustive as they can be, there 
would be very few articles, if any, left to which item 61 (8) might be applied. 
It does not seem to me that this could have been intended. 


Item 61(8), as already stated, is intended to take in all gold plated articles 
except cutlery and surgical instruments. A proper construction of this item 
must give effect to this intention. Item 45(3) applies to fountain-pens. Now 
it is not necessary for a fountain-pen to be gold plated at all. Indeed the 
large majority of them are not gold plated. It is true that a fountain-pen 
‘does not cease to be a fountain-pen because it is plated with gold. It is, however, 
equally true that a gold plated fountain-pen is an article plated with gold. A 
fountain-pen may or may not be gold plated but a gold plated article can only 
be a gold plated article. Therefore, it seems to me that item 45(3) was in- 
tended to apply to fountain-pens simpliciter, that is, without gold plating or 
other embellishments which might properly bring them under another item in 
the schedule. This, in my view, would best harmonise the different items in 
the Tariff schedule and carry out the intention of the Legislature. This can be 
illustrated by an example. Suppose a fountain-pen was studded with die- 
monds. Could it then be said that the Legislature intended to impose on them 
a duty of 30 per cent. ad valorem under item 45(3) and the diamonds were not 
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intended to be assessed under item 61(10) which deals with jewels aiid provides 
for a higher duty. I do not think that a possible view to take. F 

I think, therefore, that the assessment in the present case under item 61(8) 
was proper. I would hence allow the appeal. 


ORDER 
Per Curiam: In accordance with the opinion of the majority, this appeal 
is dismissed with costs. š 


Appeal dismissed. 


Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice S. K. Das, Mr, Justice 
A. K. Sarkar, Mr. Justice N. Rajagopala Ayyangar and Mr. Justice J. R: Mudholker. 


MADHAV LAXMAN VAIKUNTHE v. THE STATE OF MYSORE.* 

Constitution of India, Art. 311(2)—Government of India Act, 1935 [25 & 26 Geo. V Ch. 42], 
Sec. 240(3)—-Mere deprivation of higher emoluments as consequence of reversion 
of civil servant whether amounts to punishment. 


In every case of reversion from an officiating higher post to his substantive post, 
the civil servant concerned is deprived of the emoluments of the higher post. But. 
that cannot, by itself, be a ground for holding that the second test in Parshotam Lal 
Dhingra v. The Union of India,’ namely, whether he has been visited with evil 
consequences, can be said to have been satisfied. Hence, mere deprivation of higher 
emoluments as a consequence of reversion cannot amount to “evil consequences” as. 
would come within the test of punishment as laid down in Dhingra’s case; they must 
mean something more than mere deprivation of higher emoluments. That being so, 
they include, for example, forfeiture of substantive pay, loss of seniority, etc. 


Tre facts appear in the judgment. 


The appellant in person. ° 

B. R. L. Iyengar and D. Gupta. for the respondent. f â 

Sixma C.J. The main question for decision in this appeal, on a certificate 
of fitness granted by the High Court of Judicature at Bombay, is whether a 
public servant, who has been officiating in a higher post but has been reverted 
to his substantive rank as a result of an adverse finding against him in a depart- 
mental enquiry for misconduct, can be said to have been reduced in rank 
within the méaning of s. 240(3) of the Government of India Act, 1985. The 
learned Civil Judge, Senior Division, by his judgment and decree dated 
October 31, 1955, held that it was so. The High Court of Bombay, on a first 
appeal from that decision, by its judgment and decree dated July 26, 1956, has 
held to the contrary. 

In so far as it is necessary for the determination of this appeal, the facts of 
this case may shortly be stated as follows. The appellant was holding the rank 
of a Mamlatdar in the First Grade and was officiating as a District Deputy 
Collector. In the latter capacity he was functioning as a District Supplies 
Officer. He had to undertake tours in the discharge of his official duties for 
which he maintained a motor car. In respect of one of his travelling allowance 
bills, it was found that he had charged travelling allowance in respect of 
59 miles whereas the correct distance was only 51 miles. A departmental en- 
quiry was held against him as a result of which he was reverted to his original 
rank as Mamlatdar, by virtue of the Order of the Government dated August 
11, 1948, (exh. 35) which was to the following effect: 

“ “After careful consideration Government have decided to revert you to Mamlatdar- 
for a period of three years and have further directed that you should refund the excess 
mileage drawn by you in respect of the three journeys.” A ° 


* Decided, April 12, 1961. Civil Appeal 1 [1958] S. C. R. 828. 
No. 84 of 1960. 


‘N 
{~ 


1961.].. MADHAV LAXMAN V. THE STATE (s.c.)}—Sinhka C. J. 397 


The appellant made a number of representations to the Government challeng- 
“ing the correctness of the findings against him and praying for re-consideration 
of the order of reversion passed against him but to no effect, in spite of the fact 
that ultimately the Accountant General gave his opinion that the appellant had 
not overcharged and that there was no fraud involved in the travelling allow- 
ance bill which was the subject-matter of the charge against him. But ulti- 
mately, by a Notification dated March 26, 1951 (exh. 61), the appellant was 
promoted to the Selection Grade with effect from August 1, 1950, but even so 
the order of reversion passed against the appellant remained effective and ap- 
pears’ to have affected his place in the Selection Grade. Eventually, the 
appellant retired from service on superannuation with effect from November 
28, 1953. He filed his*suit against the State of Bombay on August 2, 1954, for 
a declaration that the Order of the Government dated August 11, 1948, was 
void, inoperative, wrongful, illegal and ultra vires, and for recovery of 
Rs. 12,866 odd on account of his arrears of salary, allowances, ete., with interest 
and future interest. The learned Civil Judge, Senior Division, at Belgaum 
came to the conclusion that the first part of the departmental enquiry held 
against the plaintiff leading -up to the findings against him was free from any 
defect but that he had not been given the opportunity of showing cause against 
the punishment proposed to be inflicted upon him as a result of those findings, 
in so far.as no show-cause notice was given to him nor a copy of the enquiry 
report showing the grounds on which the findings had been based. There was, 
thus, according to the finding of the trial Court, no full compliance with the 
requirements of s. 240(3) of the Government of India Act, 1935. The Court 
also held that the order óf reversion amounted to a penalty imposed upon the 
plaintiff as a result of the enquiry. The Court, therefore, came to the conclu- 
sion that the order aforesaid ‘passed by the Government reverting him to the 
substantive rank was void and granted him that declaration, but dismissed his 
suit, with costs, in respect of the arrears claimed by him as aforesaid on the 
ground that it was based on tort and not on contract. There was an appeal by 
the plaintiff*in respect of the dismissal of his claim for arrears, and cross- 
objections by the State in respect of that part of the judgment and decree which 
had granted declaration in favour of the plaintiff. The High Court dismissed 
the appeal by the plaintiff and allowed the cross-objections of the defendant- 
respondent in respect of the declaration, but made no orders as to the costs of 
the appeal and the cross-objections. The High Court held that the order of 
reversion, even assuming that it was a punishment as a result of the depart- 
mental enquiry against the appellant, was not a punishment within the meaning 
of s..240(3) of the Government of India Act, 1935. It also held that the 
order of reversion was not a punishment at all. 


In this Court, the appellant, who has argued his own ease with ability, has 
urged in the first place, and in our opinion rightly, that his case is covered 
by the observations of this Court in Parshotam Lal Dhingra v. The Union of 
India.) Those observations are as follows: . 

- “.,.A reduction in rank likewise may be by way of punishment or it may be an 
innocuous thing. If the Government servant has a right to a particular rank, then the 
very reduction from that rank will operate as a penalty, for he will then lose the emolu~ 
ments and privileges of that rank. If, however, he has no right to the particular rank, 
his- reduction from an officiating higher rank to his substantive lower rank will not 
ordinarily be a punishment. But the mere fact that the servant has no title to the post 
or the rank and the Government has, by contract, express or implied, or under the rules, 
the right to reduce him to a lower post does not mean that an order of re- 
duction of a servant to a lower post or rank cannot in any curcumstances be a punish- 
ment, The real test for determining whether the reduction in such cases is or is not 
by way of pugishment is to find out if the order for the reduction also visits the servant 
with any penal consequences. Thus if the order entails or provides for the forfeiture 


1 [1958] S. C. R. 828, at pp. 868-64, 
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of his pay or allowances or the loss of his seniority in his substantive rank or the stop- 
page or postponement of his future chances of promotion, then that circumstance may 
indicate that although in form the Government had purported to exercise its right’ to: 
terminate the employment or to reduce the servant to a lower rank under the terms 
of the contract of employment or under the rules, in truth and reality the Government 
has terminated the employment as and by way of penalty. The use of the expression. 
‘terminate’ or ‘discharge’ is not conclusive. Im spite of the use of such innocuous ex- 
pressions, the court has to apply the two tests mentioned above, namely, (1) whether the 
servant þad a right to the post or the rank or (2) whether he has been visited with evil 
consequences of the kind hereinbefore referred to? If the case satisfies either of the 
two tests then ‘it must be held that the servant has been punished and the termination 
of his service must be taken as a dismissal or removal from service or the reversion to 
his substantive rank must be regarded as a reduction in rank and if the requirements of 
the rules and art. 311, which give protection to a Government servant have not been 
complied-with, the termimation of the service or the reduction in rank must be held to be 
wrongful and in violation of the constitutional right of the servant.” 

He has rightly pointed out that he would have continued as a Deputy Collector 
but for the order of the Government, dated August 11, 1948, impugned in this 
case, as a result of the enquiry held against him, and that his reversion was not 
as a matter of course or for administrative convenience. The order, in terms, 
held him back for three years. Thus his emoluments, present as well ag future, 
were adversely affected by the order aforesaid of the Government. In the 
ordinary course, he would have continued as a Deputy Collector with all the 
emoluments of the post and would have been entitled to further promotion 
but for the set back in his service as a result of the adverse finding against him, 
which finding was ultimately declared by the Accountant General to have been 
under a misapprehension of the true facts. It is true that he was promoted as 
a result of the Government Order dated March 26, 1951, with effect from 
August 1, 1950. But that promotion did not entirely cover the ground lost by 
him as a result of the Government order impugned in this case. It is note- 
worthy that the judgment of the High Court under appeal was given in July 
1956 when the decision of this Court in Dhingra’s case had not been given. 
The decision of this Court was given in November 1957. Of the two tests laid 
down by this Court, certainly the second test applies, if not also the first one. 
He may or may not have a right to hold the post or the rank, but there is no 
doubt that he was visited with evil consequences. Ordinarily, if a publie 
servant has been officiating in a higher rank it cannot be said that he has a 
substantive right to that higher rank. He may have to revert to his substantive 
rank as a result of the exigencies of the service or he may be reverted as a 
result of an adverse finding in an enquiry against him for misconduct. In every 
ease of reversion from an officiating higher post to his substantive post, the 
civil servant concerned is deprived of the emoluments of the higher post. But 
that cannot, by itself, be a ground for holding that the second test in Dhingra’s 
case, namely, whether he has been visited with evil consequences, can be said 
to have been satisfied. Hence, mere deprivation of higher emoluments as a con- 
sequence of reversion cannot amount to the ‘‘evil consequences’’ referred to in 
the second test in Dhingra’s case; they must mean something more than mere 
deprivation of higher emoluments. That being so, they include, for example, 
forfeiture of substantive pay, loss of seniority, ete. Applying that test to 
the present case, it cannot be said that simply because the appellant did not 
get a Deputy Collector’s salary for three years, he was visited with evil con- 
sequences of the type contemplated in Dhingra’s case. Even if he had been 
reverted in the ordinary course of the exigencies of the service, the same con- 
sequences would have ensued. If the loss of the emoluments attaching to the 
higher rank in which he was officiating was the only consequence of his rever- 
sion as a result of the enquiry against him, the appellant would have no cause 
of action. But it is clear that as a result of the order dated August 11, 1948, 
(exh. 35) the appellant lost his seniority as a Mamlatdar, which was his sub- 
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stantive post. : That teie so, it was not a simple case of reversion with no evil 
consequences; it had such- consequences as would come within the test of 
puhishment as laid down in Dhingra’s case. If the reversion had not been for a 
period of three years, it.could not be said that the appellant had been punished 
within -the meaning of the rule laid down in Dhingra’s case. It cannot be 
asserted that his reversion to a substantive post for a period of three years was. 
not by way of punishment. From the facts of this case it is clear that the 
appellant was on the upward move in the cadre of his service and but for this. 
aberration in his progress to a higher post, he would have, in ordinary ,course, 

been promoted as he actually was sometime later when the authorities realised 
perhaps that he had not been justly treated, as is clear from the order of the 
Government, dated March 26, 1951, promoting him to the higher rank with 
effect from ‘August 1, 1950. But that belated justice meted out to him by the 
Government did not completely undo the mischief of the order of reversion 
impugned in this case. It is clear to us, therefore, that as result of the order 
of reversion aforesaid, the appellant had been punished and that the order of 
the Government punishing him was not wholly regular. It has been found that 
the requirements of s. 240(3) of the Government of India Act, 1935, corres- 
ponding to art. 311(2) of the Constitution, had not been fully complied with. 
His reversion in rank, therefore, was in violation of the constitutional gua- 


‘rantee. qn view of these considerations it must be held that the High Court 


‘was not Tight in holding against the appellant that his reversion was not a 
punishment contemplated by s. 240 (3) of the Government of India Act, 1935. 
On this part of the case, in our opinion, the decision of the High Court "has to. 
be reversed and that of the trial Court that his reversion to his substantive 
rank was void, must be restored. 


The question then arises whether he is entitled to any relief in “respect of 
his claim for arrears of salary and dearness allowance. He has claimed 
Rs. 10,777 odd as arrears of pay, Rs. 951 odd as arrears of dearness allowance, 
as also Rs. 688 odd as arrears of daily allowance plus interest of Rs. 471 odd, 
thus aggregdting to the sum of Rs. 12,886 odd. This claim is spread over the 
period August 1946 to November 1953, that is to say, until the date of his 
retirement from Government service, plus future interest also. On this part of 
the case the learned trial Judge, relying upon the case of the High Commis- 
sioner for India and High Commissioner for Pakistan v. I. M. Lal? held that 
a Government servant has no right to recover arrears of pay by an action in a 
civil Court. He got over the decision of this Court in The State of Bihar v. 
Abdul Majid? on the ground that that case has made a distinction between a 
claim based on a contract and that on a tort. In the instant case, he came to 
the conclusion that as the plaintiff had claimed the difference between the pay 
and allowance actually drawn and those to*which he would have been entitled 
but for the wrongful orders, the claim was based on tort and, therefore, the 
plaintiff was not entitled to any relief. On the question of limitation, he held 
that the suit would be governed by art. 102 of the Indian Limitation Act (IX 
of 1908) as laid down by the Federal Court in the case of Punjab Province v. 
Pandit Tarachand* In that view of the matter, the learned Judge held that 
adding the period of two months of the statutory notice under s. 80 of the Code 
of Civil Procedure given to Government, the claim would be in time from June 2, 
1951. Hence the trial Court, while giving the declaration that the order 
impugned was void, dismissed the rest of the claim with a direction that the 


' plaintiff was to pay 3/4ths of the costs of the suit to the defendant. The High 


Court dismissed the suit in its entirety after allowing the cross-objections of 
the State. The appellant contended that his suit for arrears of salary would 
not be goverried by the three years’ rule laid down in art. 102 of the Limitation 
Act and tha$ the decision of the Federal Court in Tarachand’s case was not 


2 (1948) L. R. 75 I. A. 225, s.c. 50 Bom. 3 [1954] S. C. R. 786. 
L. R. 649 ; 4 [1947] F. C. R. 89. 
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"` correct, The sole ground on which this contention was based was that ‘‘salary’’ 
was not included within the term ‘‘wages’’. In our opinion, no good reasons | ., 
have been adduced before us for not following the aforesaid decision of the 
Federal Court. In the result, tle appeal is allowed in part, that is to say, the 
declaration granted by the trial Court that the order of the Government 
impugned in this case is void, is restored, in disagreement with the decision of 
the High Court. The claim as regards arregrs of salary, and allowance is allowed 
in’ part only from June 2, 1951, until .the date of the plaintiff’s retire- 
ment from Government service. There will be no decree for interest before the 
date of the suit; but the decretal sum shall bear interest at 6 per cent. per annum 
from the date of the suit until realisation. The plaintiff-appellant will be entitled 
to three-fourths of his costs throughout, in view of the fact that his entire claim 
is not being allowed. : - tote Dade . tena Pa y 
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Before Mr. Justice Abhyankar, ae i a 


STATE v. SAKHARAM ANNA VANJARI.* Pra À 
Bombay Village Panchayats Act (Bom. III’ of 1959), Sec. 87—Criminal Procedure Code 
(Act V of 1898), Secs. 173, 4(h)—Whlether word ‘complaint in s. 87 of Bom. Act III 
of 1959 includes police report under s. 173 of Code. g 3 ah S 


The word ‘complaint’ in s. 87 of the Bombay Village Panchayats Act, 1959, which 

enjoins on a magistrate not to take ‘cognisance‘of the offence instituted on a complaint 

> -of which cognisance can be taken by the Nyaya Panchayat is restricted to a com- 
` plaint in-writing by the person aggrieved, i.e. a complaint within the meanipg of . 
, s. 4(h) of the Criminal’ Procedure Code, +1898." The word ‘complaint’ in the section ^ 

` does not include a police report under s. 173 of the Code or a charge sheet sent by 

a ‘police Officer to take cognisance of the offence. : 
: 2 A f 


Tice facts appear in the judgment. . 
D. .B. Padhye, Assistant Government Pleader, for the State. 


ABHYANKAR J. This reference made by. the Sessions Judge, Akola, raises. ` 
an interesting question under the Bombay Village Panchayats Act. : 
` Tt appears that though a charge-sheet: was presented before a Judicial Magis- 
trate, First Class, Akola, on December 5, 1960, by the Station Officer, Barsi- 
Tagli Police Station, through constable No. 980 Ramsahai, it was obviously a 
police report. under. s. 173 .of the Code of Criminal Procedure in respect of an 
offence under s. 379 of the Indian Penal Code, alleged to have been .committed 
by one Sakharam Vanjari of Takli. Copies of. the documents under s. 173(4) 
of the Code were suppliéd to’ the accused. The case was ordered to be regis- ` 
teréd on that day by the Presiding Magistrate and the accused who was perhaps 
present was bound over for appearance on the next date, December 13, 1960. 
On that day, a contention appears to have been raised on behalf of the, accused 
that the Judge Magistrate was required to return the complaint for presenta-, 
tion’ to'the proper forum, namely, the Nyaya Panchayat, having jurisdiction . 


. „to try, the case. The learned Magistrate heard arguments from the Police ` 


‘Prosecutor as-well as counsel for the accused and came to the conclusion that- > 
the offence complained of was triable under's. 75 of the Bombay Village Pan- - 
chayats’ Act before a’ Nyaya Panchayat as the value of the property was~less + 
than Rs. 20. Therefore, he ordered the charge-sheet and other documents accom-* ` 
panying the charge-sheet to be returned to the Police Station Officer, Barsi-Takli, 


* Decided, September 15, 1961. . Criminal Reference No. 23 of 1961. - i.” 
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for presentation- to thé Nyaya Panchayat having jurisdiction to try the offence. 


“It was assumed perhaps that there was a Nyaya*Panchayat having jurisdiction 


to iry this offence alleged to have been committed by the accused. Against 
this order the State filed a-revision application before the Sessions Judge, Akola, 
for making a reference to this Court quashing the order of the trying Magistrate 
and directing him to proceed with the ease according to law. The revision 
application was allowed by the Sessidhs Judge and the Sessions Judge has 
made this reference with a recommendation that the order passed by the trying 
Magistrate returning the charge-sheet for presentation to the Nyaya Panchayat 
should be set aside - ang the Magistrate be directed to proceed with the case 
according to law. ° 

No appearance is put’ in on behalf of the accused in this case opposing the re- 
ference. However, in this case, the learned Assistant Government Pleader, 


„appearing for the State, has invited my attention to different provisions of law 


and the interpretation that has to’ be put on the scheme of the Bombay Village 
Panchayats Act in the-matter of cognisance of an offence by the Nyaya Pan- 
chayat in the village. It is pointed out that under s. 75 of the Village Pancha- 
yats Act, a Nyaya Panchayat is empowered to take cognisance of certain spe- 
cified offences under different clauses of that section. Clause (a) enumerates 
offences under the Indian Penal Code and in this category is included the 
offence, of theft where the value of the property stolen does not exceed Rs. 20, 
under s. 879 of the Indian Penal Code. Then follows s. 86 which prescribes 
the mode of institution of suits and cases. Sub- section (Z) says that notwith- 
standing anything contained in the- Code of Criminal Procedure, 1898, every 
case instituted under this Act shall be instituted before the member of the 
Nyaya Panchayat of the village in which the offence is committed, and if he be 
absent then before the Sarpanch of that village, and in his absence before: the 
Upa-Sarpanch thereof. Then follows s. 87 in pursuance of which the trying 
Magistrate in this case ordered return of the complaint to the Police Officer. 
Section 87 is as follows: . 

“Any Magistrate or Munsif-Magistrate upon receiving a complaint of facts consti- 

tuting an offence cognizable by a Nyaya Panchayat shall return the complaint for pre- 
sentation to the Nyaya Panchayat having jurisdiction to try the same.” 
It will be seen that, the section uses the words ‘‘upon receiving a complaint of 
facts.” The question is whether the police report under s. 173 of the Code of 
Criminal Procedure constitutes a ‘complaint of facts’ on the basis of which 
cognisance can be taken by the Nyaya Panchayat. Now, the mode in which 
the proceedings are to be ‘initiated before a Nyaya Panchayat are given in s. 90 
of the Act which says— ’ 

“Any person intending to’ institute a suit or gase under this Act before a Nyaya 
Panchayat shall make an application in writing to the person before whom a suit or case can 
be instituted under section 86, and shall at the same time pay the prescribed fees.” 

To this section is added a proviso which carves out an exception to this rule 
that if an Administrative Officer or any officer appointed under the Bombay 
Primary. Education Act intends to institute a case under that Act such officer 
is allowed. to send. such application by registered post. Then follows s. 92 which 
enjoins on the Nyaya Panchayat concerned to fix a date and inform time and 
place for the, next sitting to the complainant. Under s. 103, the Nyaya Pan- 
chayat,is empowered to decide. a case in the absence'of the complainant if such 
complainant after having been informed of the time ‘and place fixed for the 
hearing remains absent. Then follows s. 104 which permits compounding of 
any offence by the Nyaya Panchayat, if there is lawful agreement for composi- 
tion and sub-s. (2) says that the Nyaya Panchayat may permit any case to be 
compounded. This sub-s. (2) of s. 104 which permits the Nyaya Panchayat 
to have any case compounded seems to include composition of offences which 
may otherwise-be not compoundable under the normal provisions of the Code 
of Criminal Procedure. . 

LR.—26 © 
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These are some of the important provisions of the Bombay Village Panchayats 
Act dealing with the manner of taking cognisance of criminal cases by the 
Nyaya Panchayat to which reference is appropriately made in the considered 
order of reference made by the learned Sessions Judge. It is no doubt true 
that there is no definition of ‘complaint’ or ‘complainant’ in the Bombay Vil- 
lage Panchayats Act. The question is whether, therefore, the word ‘complaint’ 
appearing in s. 87 of the Act; would imelude a police report under s. 173 of 
the Code of Criminal Procedure. ‘Complaint’ is defined in the Code of Crimi- 
nal Procedure and it is well-known that the Code makes a well understood 
distinction between a complaint and a police report. A criminal case instituted on 
a complaint is distinguished from the criminal case instituted on a police report. 
They are dealt with by different procedures. That di§tinction applies both to 
the accused as well as persons who come before the Court for initiation of 
proceedings. In my opinion, the view of the learned Sessions Judge that the 
word ‘complaint’ in the Bombay Village Panchayats Act ought not to be held 
to include a police report is well-founded. The scheme for trial of criminal 
cases before the Village Panchayat necessarily shows that the complaint must 
be in writing and by the person who is himself aggrieved or the person who 
can appear before the Nyaya Panchayat for prosecution of his complaint. It 
is not possible to hold that a public officer like Sub-Inspector who is empowered 
to initiate criminal proceedings by sending a police report would pe required 
to attend before the Nyaya Panchayat from hearing to hearing or that the 
case can be decided in his absence if he were to be absent on a particular hear- 
ing. It is also not possible to hold that the police officer who makes.a report 
regarding an offence for taking cognisance thereof by the Magistrate would 
have authority to compound the offence or that such offence will be capable of 
being compounded by the Nyaya Panchayat. The police officer will have no 
such authority. He is not a person aggrieved in the sense that he has suffered 
injury and yet that result will have to follow if the police officer making a report 
is to be deemed to be a person making a complaint under the Village Panchayats 
Act. In my opinion, therefore, on proper construction of the* provision and 
the scheme of the Village Panchayats Act the word ‘complaint’ in s. 87 which 
enjoins on a Magistrate not to take cognisance of the offence instituted on 
a complaint of which cognisance can be taken by the Nyaya Panchayat 
must be restricted to a complaint in writing by the person aggrieved, 
that is, a complaint within the meaning of s. 4(h) of the Code of Criminal 
Procedure. It will be permissible to read the word ‘complaint’ in that sense 
as private complaint of the person who is aggrieved or who is authorised to 
make a complaint on behalf of the aggfieved person but the word complaint - 
would not in my opinion include a police report or a charge sheet. sent by a 
police officer to take cognisance of the offence. The procedure is entirely 
different and it will not be proper to include in ‘complaint’ in s. 87 of the 
‘Bombay Village Panchayats Act, a police report. 

The result is that the reference is well-founded and it is accepted. The order 
passed by the trying Magistrate returning the complaint for being presented 
to the Nyaya Panchayat on December 27, 1960, in criminal case No. 1758/60 is 
set aside and the Magistrate is directed to deal with the case according to law. 


Reference accepted. 
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Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. Subba Rao and 
Mr. Justice Raghubar Dayal. 


SAKHARAM NARAYAN SANAS v. MANIKCHAND 
‘ MOTICHAND SHAH.” 


. 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88, 89(2)— 
Taking away of status of “protected tenant” from land under s. 88 whether Te- 
trospective. 


The provision$ of s. 88 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
are entirely prosp&ctive. They apply to lands of the description contained in cls. 
(a) to (d) of s. 88(1) from the date on which the Act came into operation, that is 
to say, from December 28, 1948. They are not intended in any sense to be of a 
confiscatory character. They do not show an intention to take away what had 
already accrued to tenants acquiring the status of “protected tenants.” 


Tue facts appear at 57 Bombay Law Reporter 223. 


H. R. Gokhale, J. B. Dadachanji, X. N. Andley, Rameshwar Nath and P. L. 
Fohra, for the appellants. 
C. B. Agarwala, with A. G. Ratnaparkhi, for respondent No. 1. 


Sınma C.J. The only question for determination in this appeal is whether 
the defendants-appellants are ‘protected tenants’ within the meaning of the 
Bombay Tenancy Act (Bombay Act XXIX of 1939) (which hereinafter will 
be referred to, for the sake of brevity, as the Act of 1939), whose rights as 
such were not affected by the repeal of that Act by the Bombay Tenancy and 
Agricultural Lands Act (Bombay Act LXVII of 1948) (which hereinafter will 
be referred to as the Act of 1948). The Courts below have decreed the plain- 
tiff’s suit for possession of the lands in dispute, holding that the defendants 
were not eñtitled to the protection claimed by them as ‘protected tenants’. This 
appeal is by special leave granted by this Court on April 4, 1955. 

The facts of this case are not in dispute. Shortly stated, they are as follows. 
By virtue of a lease dated October 80, 1939, the defendants obtained a lease 
of the disputed lands from the plaintiff for a period of 10 years, expiring on 
October 80, 1949. The lands in dispute have been found to lie within two 
miles of the limits of Poona Municipality. The landlord gave notice on October 
22, 1948, terminating the tenancy as from October 30, 1949. As the defendants 
did not vacate the land, in terms of the notice aforesaid, the plaintiff insti- 
tuted. the suit for ejectment in the Court of the Civil Judge, Junior Division, 
at Poona, in Civil Suit No. 86 of 1950. The Act of 1939 became law on March 
27, 1940, but the Act was applied to Poona area with effect from April 11, 1946. 
Under s. 3 of the Act, a tenant shall be deemed to be a ‘protected tenant’ in 
respect of any land if he has held such land continuously for a period of not 
less than six years immediately preceding either the first day of January, 1938 
or the first day of January, 1945 (added by the Amending Act of 1946) and has 
cultivated such land personally during the aforesaid period. It is not disputed 
that the defendants-appellants became entitled to the status of ‘protected 
tenants’ as a result of the operation of the Act, as amended by the Bombay 
Tenancy (Amendment) Act, 1946 (Bombay Act XXVI of 1946), and under 
s. 3A(1) the defendants were deemed to be ‘protected tenants’ under the Act 
and their rights as such were recorded in the record of rights. Sections 3 and 
3A(1), aforesaid, are set out below :— 

“3. A tenant shall be deemed to be a protected tenant in respect of any land: if 
(a) he has held such land continuously for a period of not less than six years im- 
mediately preceding either . 


* Decided, April 19, 1961. Civil Appeal No. 188 of 1956, 
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(i) the first day of January 1938 or 

(ü) the first day of January 1945 and 

(b) has cultivated such land personally during the aforesaid period. 

3A.(1) Every tenant shall, on the expiry of one year from the date of the coming 
into force of the Bombay Tenancy Amendment Act of 1946, be deemed to be a protected 
tenant for the purposes of this Act and his rights as such protected tenant shall be re- 
corded in the Record of Rights, unless his landJord has within the said period made an 
application to the Mamlatdar within whose jurisdiction the land is situated: for a de- 
claration,that the tenant is not a protected tenant.” 
Under s. 8A (J) aforesaid, it was open to the landlord, within one year of the 
date of the commencement of the Amending Act of 1946, to make an applica- 
tion to the Mamlatdar for a declaration that the tenant was not a ‘protected 
tenant’. No such proceeding appears to have been taken. As a result of the 
expiration of’one year from November 8, 1946—the date of the coming into 
operation of the Amending Act of 1946—the defendants were deemed to be 
‘protected tenants’ and it is not disputed that they were recorded as such. 
Section 4 of the Act, with which we are not concerned in the present case, made 
further provisions for recovery of possession by tenants who had been evicted 
from their holdings in circumstances set out in that section. The Act, therefore, 
in its terms, was intended for the protection of tenants in certain areas in the 
Province of Bombay (as it then was). If nothing had happened lgter, the 
defendants would have had the status of ‘protected tenants’ and could not 
have been evicted from their holdings, except in accordance with the provisions 
of the Tenancy Law. But the Act of 1939 was replaced bythe Act of ,1948. 
The question that arises now for determination is whether the Act of 1948 wiped 
out the defendants’ status as ‘protected tenants’. For determining this ques- 
tion, we have naturally to examine the relevant provisions of the later Act. 


The Act of 1948, by s. 2, cl. (74) prior to its amendment by Bombay Act XIII 
of 1956, provides that ‘‘ ‘protected tenant’ means a person who is recognised 
to be a protected tenant under section 31”. Section 31 runs as follows :— 


“For the purposes of this Act, a person shall be recognised to be a protected tenant 
if such person has been deemed to be a protected tenant under s. 3, 3A or 4 of the Bombay 
Tenancy Act, 1939.” 

The force and effect of s. 31 will have to be discussed later while dealing with 
the arguments raised on behalf of the landlord-respondent. The next relevant 
provisions of the Act of 1948 are those of s. 88(1)(c) which reads :— 

“Nothing in the foregoing provisions of this Act shall apply:— 

(c) to any area within the limits of Greater Bombay and within the limits of the 
municipal boroughs of Poona City and Suburban, Ahmedabad, Sholapur, Surat and Hubli 
and within a distance of two miles of the limits of such boroughs; or...”. 

As already observed, the lands in dispute in the present controversy have been 
found to be situate within two miles of the limits of the Poona Municipal 
Borough, which, for the purpose of this case, has been equated to ‘Borough of 
Poona City and Suburban’. It has been contented on behalf of the respondent 
that under the later Act the disputed lands are outside the purview of the Act 
and that, therefore, the defendants-appellants are not entitled to claim the 
‘status of ‘protected tenants’. The appellants have answered this contention 
-by reference to the provisions of s. 89, which may now be set out (in so far as 
they are necessary for the purpose of this case) :— 

' “89.(1) The enactment specified in the Schedule is hereby repealed to the ex- 
‘tent mentioned in the fourth column thereof. 

(2) But nothing in this Act or any repeal effected thereby—... 

(b) shall, save as expressly provided in this Act, affect or be deemed to affect, 

(i) .any right, title, interest, obligation ‘or liability already acquired, accrued or in- 
curred before the commencement of this Act, or s 

(ii) any legal proceeding or remedy in respect of any such right, title, interest 
_ obligation or liability or’ anything done or suffered before the commencement of this 
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Act, and any such proceedings shall be eontinued and disposed of, as if this Act was not 
passed., 4 

It, has been contended on behalf of the appellants that the repealing s. 89, read 
with the Schedule, makes it clear that the whole of ss. 3, 3A and 4 of the Act 
of 1939 have been saved, subject to certain modifications, which are not rele- 
vant to the present purpose; and that sub-s. 2(b) of s. 89 has in terms, saved 
the appellants’ rights as ‘protected tenants’ because those rights had already 
accrued to them under the Act of 1999. But this contention is countered by the 
learned counsel for the plaintiff-respondent on three grounds, namely, (1) that 
s. 88 expressly provides that ss. 1 to 87 of the later Act shall not apply to lands 
situate in the Municipal Borough of Poona City and Suburban and within a 
distance of two mileg of the limits of such borough; (2) that what has been 
saved by cl. (b) sub-s. (2) of s. 89 is not every right but only such rights as 
had been actually exercised and recognised; and (8) that the terms of the sav- 
ing clause, as contained in s. 89(2) (b) were not identical with s. 7 of the Bombay 
General Clauses Act, inasmuch as cl. (b) aforesaid only speaks of such pro- 
ceedings being continued and disposed of, without reference to the institution 
of such proceedings. 

Shortly put, the arguments on behalf of the appellants is that the taking 
away of the status of a ‘protected tenant’ from certain lands, as specified in 
s. 88, is only prospective and not retrospective, whereas the argument on behalf 
of the réspondent is that the repeal was with retrospective effect and only so 
much was saved as would come directly within the terms of cl. (b) of s. 89(2)> 
and that the right claimed by the appellants was in express terms taken away 
by s. 88. 

The argument bansi on the second ground may be disposed of at the outset 
in order to clear the ground for a further consideration of the effect of ss. 88 
and 89, on which the whole case depends. The learned counsel for the plain- 
tiff-respondent placed strong reliance upon the following observations of the 
Lord*Chancellor in the case of Abbott v. Minister for Lands’: 

“ |..Theye*think that the mere right (assuming it to be properly so called) existing 
in the members of the community or any class of them to take advantage of an enactment, 
without any act done by an individual towards availing himself of that right, cannot pro- 
perly be deemed a ‘right accrued’ within the meaning of the enactment.” 

The contention is that in order that the defendants-appellants could claim the 
status of ‘protected tenants’ as a right accrued under the Act of 1939, they 
should have taken certain steps to enforce that right and got the relevant autho- 
rities to pronounce upon those rights, and as no such steps had admittedly been 
taken by the appellants, they could not claim that they had a ‘right acerued’ to 
` them as claimed. In our opinion, there is ho substance in this contention. The 
observations, quoted above, made by the Lerd Chancellor, with all respect, are 
entirely correct, but have been made in the context of the statutes under which 
the controversy had arisen. In that case, the appellant had obtained a grant in 
fee-simple of certain lands under the Crown Lands Alienation Act, 1861. By 
virtue of the original grant, he would have been entitled to claim settlement of 
additional areas, if he satisfied certain conditions laid down in the relevant 
provisions of the statutes. The original settlee had the right to claim the addi- 
tional settlements, if he so desired, on fulfilment of those conditions. He had 
those rights. to acquire the additional lands under the provisions of the Crown 
Lands Alienation Act, 1861, but the Crown Lands Act of 1884 repealed the 
previous Act, subject to a saving provision to the effect that all rights accrued 
by virtue of ‘the repealed enactment shall, subject to any express provisions of 

the repealing Act in relation thereto, remain unaffected by such repeal. The 
appellants’ contention that under the-saving clause of the repealed enactment 
he had the right to make additional conditional purchases and that was a ‘right 
accrued? within the meaning of the saving clause contained- in me repealing 
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Act of 1884, was negatived by the Privy Gouncil. It is, thus, clear that the 
context in which the observations relied upon by the respondent, as quoted 
above, were made is entirely different from the context of the present contrp- 
versy. That decision is only authority for the proposition that the mere right, 
existing at the date of a repealing statute, to take advantage of provisions of 
the statute repealed is not a ‘right accrued’ within the meaning of the usual 
saving clause. In that ruling, their Lordships of the Privy Council assumed 
that the contingent right of the original grantee was a right but it was not a 
‘right accrued’ within the meaning of the repealed statute. It was held not to 
have accrued because the option given to the original grantee to make additional 
purchases had not been exercised before the repeal. In other words, the right 
which was sought to be exercised was not in existence at, the date of the re- 
pealing Act, which had restricted those rights. In the instant case, the right 
of a ‘protected tenant’ had accrued to the appellants while the Act of 1939 was 
still in force, without any act on their part being necessary. That right had 
been recognised by the publie authorities by making the relevant entries in 
the Record of Rights as aforesaid. On the other hand, as already indicated, 
s. 3A (7) of the Act of 1939 had given the right to the landlord-respondeni, 
to take proceedings to have the necessary declaration made by the mamlatdar 
that the tenant had not acquired the status of a ‘protected tenant’. He did not. 
proceed in that behalf. Hence, it is clear that so far as the appellants were 
concerned, their status as ‘protected tenants’ had been recognised by tle public 
authorities under the Act of 1939, and they had to do nothing more to bring 
ne case within the expression ‘right accrued’ in el. (b) of s. 89(2) of the Act 
of 1948. ” 

It having been held that the second ground of attack against the claim made 
by the appellants is not well-founded in law, it now remains to consider whe- 
ther the first ground, namely, that there is an express provision in s. 88, within 
the meaning of s. 89(2)(b), taking away the appellants’ right, is supported 
by the terms of ss. 88 and 89. In this connection, it was pointed out om be- 
half of the respondent that s. 88(7) in terms provides that ss. 1 tp 87 of the 
Act of 1948 shall not apply to lands of the situation of the disputed lands; and 
s. 81 has been further pressed in aid of this argument. Section 31 has already 
been quoted, and it begins with the words ‘‘For the purposes of this Act”. The 
provisions of the Act of 1948 relating to the rights and liabilities of a ‘protected 
tenant’ are not the same as those under the Act of 1939. Hence, though the 
provisions of ss. 3, 3-A and 4 of the earlier Act of 1939 have been adopted by 
the later Act, it has been so done in the context of the later Act, granting 
greater facilities and larger rights to what are described as ‘protected 
tenants’. In other words s. 31 has been enacted not to do away with the rights 
contained in ss. 3, 3-A and 4 of the earlier statute, but with a view to apply 
that nomenclature to larger rights conferred under the Act of 1948. The pro- 
visions of s. 88 are entirely prospective. They apply to lands of the descrip- 
tion contained in els. (a) to (d) of s. 88(1) from the date on which the Act 
came into operation, that is to say, from December 28, 1948. They are not in- 
tended in any sense to be-of a confiscatory character. They do not show an 
intention to take away what had already accrued to tenants acquiring the 
status of ‘protected tenants’. On the other hand, s. 89(2)(6), quoted above, 
clearly shows an intention to conserve such rights as had been acquired or had 
accrued before the commencement of the repealing Act. But it has further 
been contended on behalf of the respondent, in ground 3 of the attack, that 
sub-cl. (i) of cl. (b) of s. 89(2) would indicate that the Legislature did not 
intend completely to re-enact the provisions of s. 7, of the Bombay General 
Clauses Act. This argument is based on the absence of the word ‘instituted’ 
before the words ‘continued and disposed of’. In our opinion, there are se- 
veral answers to this contention. In the first place, sub-cl. (i) is gndependent 
of sub-el. (ii) of cl. (b) of s. 89(2). Therefore, sub-cl. (di), which has reference 
to pending litigation, cannot.cut down the legal significance and ambit of the 
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words used in sub-cl. (i). Sub-clause (i) may have reference to the 
- forum of the proceedings, whether the Civil Court or the Revenue Court 
shall have seizin of proceedings taken under the repealed Act. We have al- 
ready held that the expression ‘right accrued’ in sub-cl. (4) does not exclude 
the rights of ‘protected tenants’ claimed by the appellants. It is well settled 
that where there is a right recognised by law, there is a remedy, and, therefore, 
in the absence of any special provisions indicating the particular forum for en- 
forcing a particular right, the generaP law of the land will naturally take its 
course. In this connection, it is relevant to refer to the observations of the 
High Court that ‘‘even if it were to be assumed that the right as a ‘protected 
tenant’ remained vested in the defendants even after the enactment of s. 88(J), 
that right, in its enforcement against the plaintiff, must be regarded as illu- 
sory’. In our opinion, those observations are not well-founded. Courts will 
be very slow to assume a right and then to regard it as illusory, because no 
particular forum has been indicated. Lastly, the legal effect of the provisions 
of sub-cl. (41) aforesaid is only this that any legal proceeding in respect of the 
right claimed by the defendants shall be continued and disposed of as if the 
Act of 1948 had not been passed. Applying those words to the present litiga- 
tion, the inference is clear that the controversy has to be resolved with re- 
ference to the provisions of the repealed statute. That being so, in our opinion, 
the intention of the Legislature was that the litigation we are now dealing with 
should be disposed of in terms of the repealed statute of 1939. It has not been 
disputed before us that if that is done, there is only one answer to this suit, 
namely, that it must be dismissed with costs. Accordingly, we allow the appeal, 
set aside the judgments below and dismiss the suit with costs throughout, to 
the contesting defendants-appellants. 

Appeal allowed. 


e 
Present: Mr. Justice S. K. Das, Mr. Justice J. L. Kapur, Mr: Justice M. Hidayatullah, 
Mr. Justice J. C. Shah and Mr, Justice Venkatarama Ayyar. 


SHAH BHOJRAJ KUVERJI OIL MILLS AND GINNING FACTORY 


v. 
SUBBASH CHANDRA YOGRAJ SINHA.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
12(1)—Suit, by landlord for possession of premises leased, pending when Part II 
of Act made applicable to area where premises situated—Whether s. 12(1) applies 
to such suit—Construction of statute—Provisos, how construed. 


A suit, filed by a landlord against his tenant for possession of premises leased to 
him, which is pending when Part II of the Bémbay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is made applicable to the area where the suit premises are 
situated, is governed by s. 12(1) of the Act, and the tenant is entitled to its protection. 

Nilkantha Ramchandra v. Rasiklal’ and Chandrasingh Manibhai v. Surjit Lat 
Ladhamal Chhabda,’ distinguished. 

As a general rule, a proviso is added to an enactment to qualify or create an ex- 
ception to what is in the enactment, and ordinarily, a proviso is not interpreted as 
stating a general rule. But, provisos are often added not as exceptions or quali- 

, fications to the main enactment but as savings clauses, in which cases they will not 
be construed as controlled by the section. 


Tue facts appear in the judgment. 


M. C. Setalvad, Attorney-General for India, with Rameshwar Nath, 8. N. 
Andley and P. L. Vohra, for the appellants. 


* Decided, Aprit 21, 1961. Civil Appeal 1 (1948) 51 Bom. L. R. 280, F.B. 
No. 49 of 1981. 2 [1051] S.C. R. 221. 
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C. K. Daphtary, Solicitor-General of India, with Ni aisir Barucha and K. R. 
Chaudhuri, for the respondent. 


HIDAYATULLAH J. This is a-:tenants’ appeal, with the special leave of*this 
Court, against an order of Naik J. of the High Court of Bombay in Civil Re- 
vision Application No. 320 of 1959, by which he disallowed certain pleas raised 
by the appellants. The respondent is the landlord. 


On September 11, 1942, the appellantwhad executed a rent note, under which 
they were in occupation of the premises in dispute. The period of the tenancy 
was fifteen years, and it expired by efflux of time on March 14, 1957. The land- 
lord thereupon filed a suit on April 25, 1957, for possession of the premises, in the 
Court of the Joint Civil Judge (Junior Division), Erandof. Meanwhile, under 
s. 6 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
(to be called the Act, in this judgment), a notification was issued, applying 
Part II of the Act to ‘the area where the property is situated. The ‘appellants 
claimed protection of s. 12 in Part II of the Act, which deprived the landlord 
of the right of possession under certain circumstances. The Civil Judge fram- 
ed three preliminary issues, which were as follows: _ 

“1, Whether this Court has jurisdiction to try the suit? 

2. Whether the plaintiff’s suit for possession of the suit property is maintainable in 
view of the Notification issued by the Government of Bombay on 16th August, 1958, 
‘applying Part II of the Bombay Rents, Hotel and Lodging House Rates Contfol Act? If 
not, what order should be passed?’ 

3. What order?”. 

These issues were decided against the appellants. They filed a Ttevision 
petition before the High Court of Bombay, which was dismissed by the order 
under appeal. Naik J., who heard the revision, followed a previous Full 
Bench ruling of the Bombay High Court reported in Nilkanth Ramchandra 
v. Rasiklal.! In that case, Chagla C.J. (Gajendragadkar and Tendolkar, 
JJ., concurring) had held that s. 12 of the Act was prospective and did not 
apply to pending cases. Reliance was also placed by Naik J. ow the decision 
of this Court in Chandrasingh Manibhai v. Surjit Lal Ladhamal Chhabda,? 
where the opinion of the Full Bench of the Bombay High Court was approved. 


Two questions have been raised in this appeal, and they are (1) whether 
by virtue of the first proviso to s. 50 of the Act, all the provisions of Part II in- 
cluding s. 12 were not expressly made applicable to all suits; and (2) whether 
by virtue of s. 12(/) of the Act, which applied independently by the extension 
of the Act to the area where the property is situate, the suit was not rendered 
incompetent and the landlord deprived of his remedy of possession. 


Before we deal with these contentions, it is necessary to see some of the 
relevant provisions of this Act. The Act was not the first to be passed on the 
‘subject of.control of houses, ete. Previously, there were two other Acts in force 
in the State of Bombay, viz., the Bombay Rent Restriction Act, 1939, and the 
Bombay Rents, Hotel Rates. and Lodging House Rates (Control) Act, 1944. 
By s. 50 of the Act, these Acts were repealed. The first proviso, however, en- 
acted (omitting unnecessary parts) : 

“Provided that all suits and proceedings between a landlord and a tenant relating 
to the recovery or fixing of rent or possession of any premises to which the provisions 
of Part II apply...which are pending in any Court, shall be transferred to and con- 
tinued before the Courts which would have jurisdiction to try such suits or proceedings 
under this Act or shall be continued in such Courts, as the case may be, and all the 
provisions of this Act and the rules made thereunder shall apply to all such suits and 
proceedings.” 

It is this proviso which, it is claimed, has retrospective effect and s. 12 of the 
Act which is in Part IT is said to apply to all pending cases, whenever the Act 
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is extended to fresh areas. Section 12 of the Act reads as follows: 


“12, (1) A landlord shall not be entitled to the recovery of possession of any pre- 
mises so long as the tenant pays, or is ready and willing to pay, the amount of the stan- 
dard rent and permitted increases, if any, and observes and performs the other conditions 
of the tenancy, in so far as they are consistent with the provisions of this Act. 

(2) No suit for recovery of possession shall be instituted by a landlord against a 
tenant on the ground of non-payment of the standard rent or permitted increases due, 
until the expiration of one month nex? after notice in writing of the demand of the 
standard rent or permitted increases has been served upon the tenant in the manner pro- 
vided in section 106 of the Transfer of Property Act, 1882. ° 

(3) (a) Where the rent is payable by the month and there is no dispute regarding 
the amount of standard, rent or permitted increases, if such rent or increases are in arrears 
for a period of six months or more and the tenant neglects to make payment thereof 
until the expiration of the period of one month after notice referred ta in sub-section (2), 
the Court may pass a decree for eviction in any such suit for recovery of possession. 

(8) In any other case, no decree for eviction shall be passed in any such suit if, 
on the first day of hearing of the suit or on or before such other date as the Court may 
fix, the tenant pays or tenders in Court the standard rent and permitted increases then 
due and thereafter continues to pay or tender in Court regularly such rent and permitted 
increases till the suit is finally decided and also pays costs of the suit as directed by 
the Court. 

(4) “Pending disposal of any such suit, the Court may out of any amount paid’ or 
tendered by the tenant pay to the landlord such amount towards payment of rent or 
permitted increases due to him as the Court thinks fit. 

Explanation—In any case where there is a dispute as to the amount of standard rent 
or permitted increases recoverable under this Act the tenant shall be deemed to be ready 
and willing to pay such amount if, before the expiry of the period of one month after 
notice referred to in sub-section (2), he makes an application to the Court under sub- 
section (3) of section 11 and thereafter pays or tenders the amount of rent or permitted 
incréases specified in the order made by the Court.” 


By sub-ss. (7) and (2) of the second section, which dealt with the extent of 
the application of the Act, it was provided that Parts I and IV of the Act shall 
extend to the pre-Reorganisation State of Bombay, excluding transferred terri- 
tories, and Parts II and III shall extend respectively to the areas specified in 
Schs. I and II to the Act, and shall continue to extend to any such area, not- 
withstanding that the area ceased to be of the description therein specified. By 
sub-s. (3), the State Govérnment was authorised, by notification in the Official 
Gazette, to extend to any other area, any or all the provisions of Part II or Part 
TII or of both. It would appear from this that Parts I and IV came into ope- 
ration throughout the territories of the pre-Reorganisation State of Bombay. 
Part II came to be extended to this area by the notification, and after that 
extension, Parts I, II and IV of the Act began to apply. while the suit was 
pending. We are not concerned in this appeal with Part III. 


The contention on behalf of the appellants is that by the latter part of the 
proviso to s. 50, relevant portions of which have been quoted earlier, all the pro- 
visions of Part II were extended to this area, and that all pending suits and 
proceedings were governed, no matter when filed. The notification extending 
Part II of the Act to this area had, it is contended, also the same effect inde- 
pendently of the first proviso to s. 50. It is contended, therefore, that sub-s. (7) 
of s. 12, which prohibits a landlord from recovering possession of any premises 
so long as the tenant pays or is ready and willing to pay the amount of the 
standard rent and permitted inereases, if any, and is also observing the other 
couditions of the tenancy in so far as they are not inconsistent with the provi- 
sions of the Act, applies to the present ‘case and the tenants are protected. It is 
also contended that if the first proviso to s. 50 was limited to such suits only 
as were perfding on the date of the passing of the Act, s. 12(7), on its own terms, 
is applicable to the present case, and being retrospective in character, leads to 
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the same result. These two contentions were apparently raised in the Court of 
the Civil Judge and before the High Court. The High Court, however, ruled 
that s. 12 was prospective in character and did not apply to pending suits or 


proceedings. 

It-is contended by the learned Attorney-General that the construction placed 
by the High Court upon the first proviso to s. 50 is erroneous. Though he 
concedes that the proviso must be read as qualifying what the substantive part 
of s. 50 enacts, he urges that the proviso goes beyond that purpose and enacts 
a substantive law of its own. He relies upon the following observations of 
Lord Loreburn, L.C. in Rhondda Urban Counei v. Taff Vale Railway,? where 
a proviso to s. 51 of the Railway Clauses Consolidation Act, 1845, was under 
consideration : . 

“It is true that s. 51 is framed as a proviso upon preceding sections. But it is also 
true that the latter half of it, though in form a proviso, is in substance a fresh enactment, 
adding to and not merely qualifying that which goes before.” 
and contends that the latter portion of the proviso, in question, being a~sub- 
stantive enactment, comprehends not only those suits which were pending ou 
the date of repeal but also those cases, which came within the language of the 

_latter part of the proviso, whenever the Act was extended to new areas. On 

behalf of the landlord, the learned Solicitor-General argues that the proviso 
should be read as a proviso only to the substantive enactment, and must þe taken 
to qualify the substantive portion of s. 50 only to the extent to which it makes 
an exception to the repeal and but for the proviso would be governed by the 
repealed Acts. He relies upon Craies on Statute Law, 5th Edn., pp. 201-202, 
where the following passage occurs: 

“The effect of an excepting or qualifying proviso, according to the ordinary rules of 
construction, is to except out of the preceding portion of the enactment, or to qualify 
something ‘enacted therein, which but for the proviso, would be within it: and such a 
proviso cannot be construed as enlarging the scope of an enactment when it cam be 
fairly and properly construed without attributing to it that effect.” . 

He also relies upon the following observations of Lush J. in Mullins v. Trea- 
surer of Surrey*: 

“,.When one finds a proviso to the section, the natural presumption is that but for 
the proviso the enacting part of the section would have included the subject-matter of 
the proviso.” 

The law with regard to provisos is well-settled and well-understood. As a 
general rule, a proviso is added to an enactment to qualify or create an excep- 
tion to what is in the enactment, and ordinarily, a proviso-is not interpreted as 
stating a general rule. But, provisos are often added not as exceptions or qua- 
lifications to the main enactment but es savings clauses, in which cases they will 
not be construed as controlled by the section. The proviso which has been added 
to s. 50 of the Act deals with the effect of repeal. The substantive part of the sec- 
tion repealed two Acts which were in force in the State of Bombay. If nothing 
more had been said, s. 7 of the Bombay General Clauses Act would have applied, 
and all pending suits and proceedings would have continued under the old law 
as if the repealing Act had not been passed. The effect of the proviso was to 
take the matter out of s. 7 of the Bombay General Clauses Act and to provide 
for a special saving. It cannot be used to decide whether s. 12 of the Act is 
retrospective. It was observed by Wood V. C., in Fitzgerald v. Champneys® 
that saving clauses are seldom used to construe Acts. These clauses are intro- 
duced into Acts which repeal others, to safeguard rights which, but for the 
savings, would be lost. The proviso here saves pending suits and proceedings, 
and further enacts that suits and proceedings then pending are to be transferred 
to the Courts designated in the Act and are to continue under the Act and any 
8 meoo] A. C. 258,-258. B `. 5 (1861) 70 E. R. 958. i 
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or all the provisions of the Act are to apply to them. The learned Solicitor- 
General contends that the savings ¢lause enacted by the proviso, even if treated 
as substantive law, must be taken to apply only to suits and proceedings pend- 
ing at the time of the repeal which, but for the proviso, would be governed by 
the Act repealed. According to the learned Attorney-General, the effect of the 
savings is much wider, and it applies to such cases as come within the words of 
the proviso, whenever the Act is extended to new areas. 

These arguments are interesting, and much can be said on both sides, parti- 
“cularly as the Legislature has by a subsequent amendment changed the proviso. 
But, in our opinion, they need not be considered in this case, in view of what 
we have decided on fhe second point. 

The second contentiqn urged by the learned Attorney-General that s. 12(/) 
applied from the date on which the Act was extended to the area in question is, 
in our opinion, sound. Section 12(/) enacts a rule of decision, and it says that 
a landlord is not entitled to possession if the tenant pays or shows his readiness 
and willingness to pay the standard rent and to observe the other conditions 
of the tenancy. The word ‘‘tenant’’ is defined in the Act to include not only 
a tenant, whose tenancy subsists but also any person remaining, after the deter- 
mination of the lease, in possession with or without the assent of the landlord. 
The present appellants, as statutory tenants, were within the rule enacted by 
s. 12(/) and entitled to its protection, if the sub-section could be held appli- 
cable to tRis suit. 

Both the Bombay High Court and this Court had, on the previous occasions, 
observed that s. 12 of the Act was prospective. In those cases, the learned 
Judges* were concerned with the interpretation of sub-ss. (2) and (3) only, 
which, as the words of those sub-sections then existing show, were clearly pros- 
pective, and were applicable to suits to be instituted after the coming into 
force of the Act. But a section may be prospective in some parts and retros- 
pective in other parts. While it is the ordinary rule that substantive rights 
should’ not be held to be taken away except by-express provision or clear 
implication, many Acts, though prospective in form, have been given retros- 
pective operation, if the intention of the Legislature is apparent. This is more 
so, when Acts are passed to protect the public against some evil or abuse. (See 
Craies on Statute Law, 5th edn., p. 365). The sub-section says that a landlord 
shall not be entitled to the recovery of possession of any premises so long as 
the tenant pays or is ready and willing to pay the standard rent etc., and 
observes and performs the other conditions of the tenancy. In other words, no 
decree can be passed granting possession to the landlord, if the tenant fulfils 
the conditions above mentioned. The Explanation to s. 12 makes it clear that 
the tenant in ease of a dispute may make an application to the Court under 
sub-s. (3) of s. 11 for fixation of a standard rent and may thereafter pay or 
tender the amount of rent or permitted inéreases specified in the order to be 
made by the Court. The tenants, in the present case, have expressed their 
readiness and willingness to pay, and it is clear that they fulfil the require- 
ments of sub-s. a ) of s. 12, and the landlord is, therefore, not entitled to the 
relief of possession. 

Both the High Court as well as this Court in their previous decisions, re- 
ferred to above, were not called upon to interpret sub-s (J) of the Act. They 
were dealing with appeals arising out of decrees already passed. The observa- 
tions that s. 12 was prospective were made with reference to sub-ss. (2) and(3) 
and not with respect to sub-s. (7), which did not even find a mention in those 
judgments. The question then was whether s. 12 by itself or read with the 
proviso to s. 50 was applicable retrospectively to appeals. That is not the ques- 
tion which has arisen here. Then again, s. 12(J) enacts that the landlord shall 
not be entitled to recover possession, not ‘‘no suit shall bé instituted by the 
landlord to recover possession’’. The point of time when the sub-section will 
operate is when the.decree for recovery of possession would have to be passed. 
Thus, the languagé of the -sub-section applies. equally to suits pending when 
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Part II comes into force and those to be filed subsequently. The contention of 
the respondent that the operation of s. 12(7) is limited to suits filed after the 
Act comes into force in a particular area cannot be accepted. The conclusion 
must follow that the present suit cannot be decreed in favour of the respond- 
ent. The decisions of the High Court and the Court of first instance are 
thus erroneous, and must be set aside. 

In the result, the appeal is allowed, and the two preliminary issues are 
answered in favour of appellants. Under the orders of this Court, the judg- 
ment of the Civil Judge was stayed. The suit will now be decided in confor- 
mity vith our judgment. The respondent shall pay the costs of this Court 


and of the High Court. è 
i . Appeal allowed. 


Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. Subba Rao, 
Mr. Justice Raghubar Dayal and Mr. Justice J, R. Mudholkar. 


NILKANTHA SIDRAMAPPA NINGASHETTI v. KASHINATH 
SOMANNA NINGASHETTI.* 

Arbitration Act (X of 1940), Secs. 14(2), 39(1) (vi)—Civil Procedure Code (V of 
1908), O. III, r. 5—Indian Limitation Act (IX of 1908), Art. 158—Whether notice. 
which ‘Court has to give under s. 14(2) of Arbitration Act has to be @ notice in 
writing—Notice to pleader of party whether sufficient notice under s. 14(2)—Ex- 
pression “date of service of notice” in art. 158 of Indian Limitation Act whether means 
only notice in writing served in formal manner. ° 


The expression “give notice” in s. 14(2) of the Arbitration Act, 1940, means giving 
intimation of the filing of the award. Therefore, the notice which the Court has to 
give to the parties of the filing of the award need not be a notice in writing. The 
notice can be given orally. Notice to the counsel of the filing of the award amounts 
to notice to the party in view of r. 5 of O. III of the Civil Procedure Code, 1908. 

- The expression “date of service” of notice is used in art. 158, Firgt Schedule of 
the Indian Limitation Act, 1908, because s. 14(2) of the Arbitration Act, 1940, would be 
applicable both when the refercnee to arbitration is out of Court or in a suit. When 
the arbitration reference is out of Court, no party is expected to be present in Court 
and, therefore, the notice will have to go to the party formally, ie. a written ‘notice 
will issue from the Court to the parties concerned, intimating them that an award 
had been filed. It is only in cases where an arbitration is through Court that, 
when the award is filed, the Court can have the counsel for the parties present at 
the time the case is put up with the award and that the Court can then orally inti-- 
mate to the counsel about the filing of the award. 


Tue facts appear in the judgment. 


A. V. Vishwanatha Sastri, with Nawntt Lal, for the appellant. 
Dr. W. 8. Barlingay, with A. G. Ratnaparkhi, for respondents Nos. 1 and 2. 
8. T. Desai, with M. S. K. Sastri, for respondents Nos. 4 to 7. 


RAGĦUBAR DAYAL J. This is an appeal on certificate under art. 183(/)(c} 
of the Constitution, granted by the High Court of Judicature at Bombay. 

A suit for partition was filed against defendants Nos. 1 to 10 and 12, mem- 
bers of a joint family. Defendant No. 1 was father of the appellant, who was 
then a minor, defendant No. 12. Defendant No. 11 was an outsider, he being 
a partner in the partnership shop of the family. Parties other than defendant 
No. 11 referred the matters in difference to an arbitrator. The arbitrator filed 
the award in Court on February 18, 1948. On February 21, 1948, the Civil 
Judge adjourned the matter ‘for parties’ say to the arbitrator’s report’, to 
March 22, 1948. On March 16, 1948, an application was presentéd on behalf 


* Decided, April 28, 1961. Civil Appeal No. 86 of 1958. 
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of defendant No. 1 praying that certain papers and documents be called for 
from the arbitrator. ` On March 22, 1948, an application was presented on be- 
half’ of defendant No. 1 praying for fifteen days’ time for going through the 
papers and documents which he had asked arbitrator to send to the Court and to 
intimate his say regarding the arbitrator’s award. The Court granted the re- 
quest. . Defendant No. 1 filed his say about the arbitrator’s report on April 2, 
1948. He withdrew his contentions on March 31, 1949. It is to be noted that 
neither the objections filed on April 2, nor the other applications, purported to 
have been filed on behalf of defendant No. 12. 2 
On February 17, 1948, defendant No. 1 filed an application stating therein: 

_ “An arbitrator is tb be appointed in the matter of the suit and the arbitrator is to 
submit an award. For tHe aforesaid reasons it is impossible for me to put forth pro~ 
perly necessary contentions etc., in the said matter. Consequently, the minor will be 
put to a heavy loss. In these circumstances, I have no desire to act as a guardian of 
the minor. Therefore, my appointment as a guardian of the minor may be cancelled 
and further steps may be taken after appointing a proper guardian of the minor. His 
mother Dhondavvabai may be appointed guardian of the minor. I have put forth a 
contention against the arbitrator’s award. I may be granted time for that purpose.” 
His resignation from guardianship was accepted on April 18, 1948, and Dhon- 
davvabai, the mother of the minor defendant No. 12, was appointed guardian 
on June 1§, 1948. i 

On September 5, 1948, a. summons purporting to be for settlement of issues, 
was served on her. On September 7, 1948, she applied for, and was granted, 
one moath’s time for submitting the written statement with regard to the claim 
and the award in the said matter. On October 7, 1948, she applied for, and was 
granted another one month’s time for the-same purpose. On November 9, 1948, 
she filed a written statement on behalf of defendant No. 12, with regard to the 
suit and the award, questioning the validity of the award and praying that it 
be declared null and void and that the suit be heard after taking into consi- 
deration the intérest of the minor. 

On August 24, 1949, the Civil Judge ordered that the award be filed, that 
a decree be drawn up in terms of the award and that the decree should further 
contain the terms as to the Bombay shop run in partnership with defendant 
No. 11 as was mentioned in the order. It was said in this order that none of 
the parties except defendant No. 1 put in any objections to thè award, that 
defendant No. 1 filed his objections beyond the period of limitation and subse- 
quently withdrew them and that the objections filed by the guardian-ad-litem 
of defendant No. 12 on November 9, 1948, was also filed beyond the period of 
limitation. : 

Defendant No. 12 then went up in appeal to the High Court. The High 
Court dismissed the appeal holding that it was incompetent as the order of the 
Civil Judge did not amount to an order refusing to set aside an award, as there 
had been no objection before him for the setting aside of the award. It further 
held that the issue of a formal notice under sub-s. (2) of s. 14 intimating the 
filing of the award was not necessary for the commencement of the period of ` 
limitation under art. 158 of the Limitation Act and that objections coming 
under s. 33 of the Arbitration Act also amounted to objections for the setting 
aside of the award. It is this order of the High Court whose correctness is 
challenged in this appeal. f 

The first question to detérmine is whether limitation for filing an applica- 
tion to set aside the award began to run against the appellant-defendant No. 12 
from a date more than a month before November 9, 1948, when a written state- 
ment on his behalf was filed stating that the award be declared null and void. 
According to art. 158 of the First Schedule to the Indian Limitation Act, the 
period of limitation for an application to set aside an award. under the Arbitra- 
tion Act, 1940, begins to run from ‘the date of service of the notice of the filing 
of the award.’ No notice in writing was issued bythe’ Court. to the ‘appellant 
or his guardian intimating that the award has been filed in Court. It is, there- 
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fore, urged for the appellant that the period of limitation for filing an applica- 
tion to set aside the award never began to run against him. There could be nu 
date of service of notice, when no notice had been issued. On the other hand, 
it is submitted for the respondents, that the limitation began to run from Febru- 
ary 21, 1948, the date on which the Court adjourned the case for parties’ say 
to March 22, 1948, and that, in any case, from September 7, 1948, when his 
guardian had applied for time to file the statement after having received a 
summons from the Court on September 5, 1948. On February 21, 1948, the 
pleaders were present, according to the entry against the date in the roznama 
of thé Court. Notice to the counsel of the filing of the award means or amounts 
to notice to the party. 2 

Sub-section (J) of s. 14 of the Arbitration Act, 1940 (Act X. of 1940) requires 
the arbitrators or umpire to give notice in writing to the parties of the making 
and signing of the award. Sub-section (2) of that section requires the Court, 
after the filing of the award, to give notice to the parties of the filing of the 
award. The difference in the provisions of the two sub-sections with respect to 
the giving of notice is significant and indicates clearly that the notice which the 
Court is to give to the parties of the filing of the award need not be a notice in 
writing. The notice can be given orally. No question of the service of the 
notice in the formal way of delivering the notice or tendering it to the party 
can arise in the case of a notice given orally. The communications of the in- 
formation that an award has been filed is sufficient compliance with the require- 
- ments of sub-s. (2) of s. 14 with respect to the giving of the notice to the parties 
concerned about the filing of the award. ‘Notice’ does not necessarily mean 
‘communication in writing’. ‘Notice’, according to the Oxford Concise Dic- 
tionary, means ‘intimation, intelligence, warning’ and has this meaning in 
expressions like ‘give notice, have notice’ and it also means ‘formal intimation 
of something, or instructions to do something’ and has such a meaning in ex- 
pressions like ‘notice to quit, till further notice.’ We are of opinion that the 
expression ‘give notice’ in sub-s. (2) of s. 14, simply means giving intimation 
of the filing of the award, which certainly was given to the parties,through their 
pleaders on February 21, 1948. Notice to the pleader is notice to the party, in 
view of r. 5 of O. ITI, Civil Procedure Code, which provides that any process 
served on the pleader of any party shall be presumed to be duly communicated 
and made known to the party whom the pleader represents and, unless the 
Court otherwise directs, shall be as effectual for all purposes as if the same had 
been given to or served on the party in person. 

We have been referred to s. 42 of the Arbitration Act for the modes of 
serving notice. This section does not apply to the giving of notice by Courts. 
It applies to the service of notice by a party to an arbitration agreement or by 
an arbitrator or umpire. It is contended that verbal communication of the filing 
of the award does not amount to serving of a notice. The expression ‘date of 
service’ of notice is used in art. 158, First Schedule of the Limitation Act 
because sub-s. (2) of s. 14 would be applicable both when the reference to arbi- 
tration is out of Court or in a suit. When the arbitration reference is out of 
Court, no party is expected to be present in Court and, therefore, the notice 
will have to go to the party formally, i.e., a written notice will issue from the 
Court to the parties concerned, intimating them that an award had been filed. 
It is only in cases where an arbitration is through Court that, when the award 
is filed, the Court can have the counsel for the parties present at the time the 
.case is put up with the award and that the Court can then orally intimate to 
the counsel about the filing of the award. Further, ‘service’, according to Web- 
ster’s New International Dictionary, II Ed., unabridged, means ‘ act of bring- 
ing to notice, either actually or constructively, in such manner as is prescribed 
by law’. Oral communication will, therefore, amount to service too, when no 
particular mode of service is prescribed. . é 

We see no ground-to construe the expression ‘date of service of notice’ in 
col. 3 of art. 158 of the Limitation Act to mean only a notice in writing served 


. 
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in a formal manner. When the Legislature used the word ‘notice’ it must be 
resumed to have borne in mind that it means not only a formal intimation but 
also an informal one. Similarly, it must be deemed to have in mind the fact 
that service of a notice would include constructive or informal notice. If its 
intention were to exclude the latter sense of the words ‘notice’ and ‘service’ it 
would have said so explicitly. It has not done so here. Moreover, to construe 
the expression as meaning only a written notice served formally on the party 
to be affected, will leave the door open to that party, even though with full 
knowledge of the filing of the award he has taken part in the subseqyent pro- 
ceedings, to challenge the decree based upon the award at any time, upon the 
ground that for Want of a proper notice his right to object to the filing of the 
award had not eveti accrued. Such a result would stultify the whole object 
which underlies the process of arbitration—the speedy decision-of a dispute by a 
tribunal chosen by the parties. 

In this case, the parties knew of the filing of the award. Defendant No. 1 
had probably known of the imminence of the filing of the award when he stated, 
. in his application dated February 17, 1948, that he intended to file an objection 
to the award. He was then the guardian of the appellant. He continued to be 
the guardian till April 1948. The appellant’s mother became guardian in June 
1948. It has to be presumed that she would have known of the filing of the 
award on that day. Any way, she knew definitely on September 7, 1948, that 
an award had been filed and that she had to file an objection. She took one 
month’s time on September 7, for filing the objection and again, one month’s 
time, on October 7. She actually filed the objection on November 9. If she be 
held to have notice of the filing of the award on September 7, 1948, even then 
the filing of the award on November 9, 1948, was beyond the period of thirty 
days prescribed in art. 158 of the Limitation Act. We, therefore, see no justi- 
fication for the contention that the period of limitation had not begun to run 
against the appellant and that the objection filed on his behalf on November 9, 
1948, was within the period of limitation prescribed under art. 158 of the First 
Schedule fo the Limitation Act. 

We, therefore, agree with the High Court that the intimation to the pleaders 
of the parties on February 21, 1948, amounted to service of the notice on the 
parties about the filing of the award and that objection filed on behalf of the 
appellant was filed after the expiry of the périod of limitation. 

The second question is whether the order of the Civil Judge amounted to an 
order refusing to set aside the award and, therefore, appealable to the High 
Court. The High Court held that it was not such an order and we agree. 
When no party filed an objection praying for the setting aside of the award, no 
question of refusing to set it aside can arise and, therefore, no appeal was main- 
tainable under s. 39(J)(vt) of the Arbitration Act which allows an appeal 
against an order refusing to set aside an award.’ 

Lastly, it was submitted that the objection to the effect that the award was 
illegal and without jurisdiction, inasmuch as the arbitrator included in the 
award property which did not fall within the scope of his authority, should 
have been considered by the trial Court. Such an objection was not pressed 
before the trial Court and, therefore, the High Court did not allow that ‘objec- 
tion to be taken before it. We think that the High Court was right in not 
allowing the objection to be raised since it, being not pressed in the trial Court, 
will be presumed to have been given up. 

We, therefore, see no force in this appeal and dismiss it with costs. 


Appeal dismissed. 
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Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. N. Wanchoo. 


MESSRS. BINANI COMMERCIAL CO. LTD. v. RAMANLAL ; 
: ` MAGANLAL MEHTA.* ve 

Supply and Prices of Goods Act (LXX of 1950), Secs. 4(1)(c), 5(1)(c), 4(2) (a)—Noti- 

-fication issued under s. 4(1)(c) fixing maximum quantity of goods which may be sold 

‘Agreement to sell goods above maximum specified in notification whether hit by 

Act—Whether s. 4(1)(c) controlled by s. 2(2)(a)—Maximum required to be fixed 

by s. 4(1) (c) whether maximum determined in arithmetical term and fined immut- 
ably 4n all cases. 

The scheme of ss. 4(1) (c) and 5(1)(c) of the Supply and Prices of Goods Act,- 
1950, is as follows: Under s. 4(1)(c) of the Act the Central Government by a 
notified order is required to fix the maximum quantity which may be sold to any one 
person in one transaction. Once the maximum is fixed by a notified order, s. 5 
of the Act immediately comes into operation, and it provides that in regard to com- 
modities the maximum quantity of- which has been determined by a notified order 
under s. 4(1)(c) there is a prohibition against agreement to sell, offer for sale, or 
sale in respect of the said commodities contrary to the requirements of the noti- 
fication. Therefore, once a notified order fixes the maximum in respect of the sale 
of any goods the agreement to sell the goods or the offer for the sale of such goods 
above the maximum specified in the notification for the purposes of sale is im- 
mediately hit, not by virtue of the notification as such but by the combine€i opera- 
tion of the provisions of s. 4(1)(c) and the notification issued under it and the 
provisions of s. 5. 

Section 4(2) (a) of the Supply and Prices of Goods Act, 1950, is an enabling* pro- 
vision and it is intended merely to serve the purpose of showing that notwith- 
standing the provisions of s. 4(1)(c) of the Act which refers to persons it may be 
open to the Central Government to prescribe the maximum either in the way of 
prices or rates or quantities by reference to different localities or different classes 
of dealers or producers. j 

The maximum which is required to be fixed by s. 4(1) (c) of the Supply and Prices 
of Goods Act, 1950, is not the maximum determined in arithmetical term and fixed 
immutably in all cases. 


Tre facts appear at 57 Bombay Law Reporter 1131. 


C. B. Agarwala, with Dadachanji, Ravinder Narain and O. C. Mathur, for 
che appellant. 
Ajit H. Mehta and I. N. Shroff, for the respondent. 


QAJENDRAGADKAR J. This appeal arises from a suit filed by M/s. Binani 
Commercial Co. Ltd., on the Original Side of the Bombay High Court against 
the respondent Ramanlal Maganlal Mehta. In its suit the appellant-sought to 
recover from the respondent a sum of Rs. 93,053-3-0 which represented the loss 
suffered by it in the transaction in question or in the alternative damages for 
Rs. 88,229-3-0 for breach of the contract in respect of the said transaction. 

The appellant is a limited company and it carries on business in Bombay 
as metal merchants, bankers and commission agents. The respondent also car- 
ries on business in Bombay under the name and style of M/s. Balasinor Export 
and Import Co., and also as M/s. Ramanlal & Sons. In January 1952 the appel- 
lant agreed to sell to the respondent 300 tons of Electrolitie Zine at the rate 
of Rs. 171 per cwt. against delivery orders issued under the regulations of the 
Metal Traders Association, Ltd., for Posh Sudi 15 delivery (January 12, 1952). 
The respondent promised to pay for the said goods by January 21, 1952 and 
to take delivery thereafter. The respondent paid to the appellant several sums 
aggregating Rs. 1,56,000 as a deposit for the price of the said goods. The ap- 
pellant tendered the said goods to the respondent whereupon he arranged to 
take delivery of only 160 tons and made payments on account. Th& appellant 
then tendered the balance of 140 tons to the respondent but the respondent fail- 


*Decided, May 1, 1961. Civil Appeal No.871 of 1957, 


1961.} BINANI ETC. ETD.: O. RAMANLAL (8.0.)—Gajendragadkar J. 417 


ed and. neglected to take delivery of the said baldnece and to pay for it. As a 
result of.the respondent’s default in taking delivery the appellant had to sell 
thé balance-in the falling market at Rs. 81 per cwt., and that had resulted in 
the loss to the appellant. ._That in brief-is the nature of the claim made by the: 
appellant against-the respondent. -~ 
> This claim was: resisted by the respondent on- several grounds. The principal 
ground urged by him, however, was that the transaction in suit for the sale of 
300 tons of Eleetrolitic Zine was in contravention of the provisions of Supply 
and Prices.6f Goods Act, 1950 (Act LXX of 1950) and cl. (b) of the @overn- 
` ment of India Notification No. 1 (4)-82(17) 50 issued on September *2, 1950. 
According to the respondent the said transaction was void and illegal and, 
therefore, the appellatit’s claim was not maintainable in law. The respondent 
also raised other contentions on the merits without prejudice to his principal 
contention about the illegality of the contract. 

The suit was tried by Coyajee J. on the Original Side of the Bombay High 
Court. The principal defence raised by the respondent was tried as a prelimi- 
nary issue by the learned Judge. .On this preliminary issue the learned Judge 

. held that the defence set out by the respondent was not good and not applicable 
-to the facts and circumstances of the case. His conclusion, therefore, was that 
the contract was valid. The learned Judge, after delivering this interlocutory 
judgment, proceeded to try the issues on the merits, and having found in favour 
of the’ appellant on the said issues he directed that the matter be referred to 
the Commissioner for taking accounts to ascertain the damages suffered by the 
appellant in the light of the directions given in the judgment. 

‘Against this decision the respondent preferred an appeal and the Division 
Bench of the Appeal Court allowed his appeal. Before the Court of appeal 
only one point was argued and that was in regard to the validity of the con- 
tract. The Court of Appeal has held, reversing the conclusion of the trial 
Judge that the defence raised by the respondent was good and that the contract 
in question was invalid. In the result the Appeal Court has directed that the 
appellant’s suit should-be dismissed with costs. The appellant then applied 
for and obtained a certificate from the said High Court and it is with that certifi- 
cate that it has come to this Court by its present. appeal ; and the main con- 
tention raised by Mr. Agarwala on behalf of the appellant is that the view taken 
by the Division Bench in upholding the contention of the respondent against 
the validity of the contract is erroneous in law. It is, therefore, necessary at 
the outset to refer to the material provisions-of the Supply and Prices of Goods 
Act LXX of 1950 Ee called the “Act). and to examine very broadly its 
scheme and purpose. 

The. Act has been passed in pursuance of a resolution under art. 249 of the 
Constitution for the control.of prices of certain goods and the supply and dis- 
tribution thereof. Article 249 confers on Parliament the power to legislate in 
regard to a matter in a State List but the said power can be exercised only in 
national interest and after the Council of State passes a resolution in that be- 
half supported by at least two-third of the members voting. There is no doubt 
that the Act has been passed in national interest because national interest un- 
doubtedly required that the supply and prices of certain types of goods should 
be controlled by the.Central Legislature.. The prices in regard to these goods 
which are essential for national. economy are apt to vary from place to place, 
and unless the supply of goods is rationally controlled the goods may be avail- 
able in plenty in one place and may not be available in adequate measure in 
another. It is with a view to make the supply of controlled goods fairly avail- 
able in the country at a reasonable price that the. Act purports to impose the 
necessary restrictions to regulate the supply and sale of the said goods. See- 
tion 2 of, the Act defines goods as meaning goods to which the Act applies. 
Section 3 provides,-inter alia, that the Act applies .to the goods specified in the 
Schedule and to such other goods that the Central Government may by a notified 
order specify in that behalf. Section 4 deals with the fixing of maximum prices 
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and maximum quantities which may be held or sold, while s. 5 imposes restric- 
tions on possession and sale by dealers and producers where maximum is fixed 
under s. 4. Under s. 6 is imposed a general limitation of quantity which may 
be possessed at any one time, and the proviso to sub-s. (J) makes it clear that it 
does not apply to the persons specified in els. (a) and (b) of the proviso. A 
duty to declare possession of excess stocks is imposed by s. 7, while s. 8 imposes | 
an obligation to sell goods ‘as therein specified. Failure to comply with the 
requirements of the said section is made an offence under the Act. Under s. 13 
power is conferred on the Central Government to regulate production and 
distribution of goods, and s. 16 confers power on the Central Government to 
authorise by general or special order any officer not below, the rank of an in- 
spector of police to effect search and seizure for the purpose of enforcing the 
provisions of this Act. It is thus clear that the sections of the Act have been 
so framed as to give effect to the object of the Act to regulate and control the 
supply and prices of goods which are brought within the purview of the Act 
in the interest of national economy. 
- In the present appeal -we-are directly concerned with the notification issued 
under s. 4(J)(c). It is, however, necessary to read s. 4. Section 4 provides 
thus : 

"4, (1) The Central Government may, by notified order, fix in respect of any 
goods— i 
(a) the maximum price or rate which may be charged by a dealer o? producer; 

(b) the maximum quantity which may at any one time be possessed by a dealer 
or producer; a 

(e), the maximum quantity which may in one transaction be sold to any “person. 

(2) Any such order may— - ` 

(a) fix maximum prices or rates and maximum quantities for the same description 
of goods differently in different localities or for different classes of dealers or producers; 

(b) instead of specifying the maximum price or rate to be charged, direct that that 
price or rate shall be computed in'such manner and by reference to such matters as 
may be provided by the order.” e 
Section 5 imposes restriction on possession and sale by dealers and producers in 
cases covered by s. 4 and provides by sub-s. (J) (c) that no dealer or producer 
shall sell or agree to sell or offer for sale to any person in any one transaction a 
quantity of any goods exceeding the maximum fixed under cl. (c) of sub-s. (1) 
of s. 4. It would be recalled that the respondent’s contention is that the con- 
tract in suit is void because it contravenes the provisions of s. 5(J)(c) in that 
it does not comply with the.requirenients of the notification issued under s. 
4(1)(e). Thus, for deciding the narrow controversy between the parties it 
would be necessary to determine the scope and effect of the provisions of 
s. 4(1) (c) and the notification issued under it and the provisions of s. 5(Z) (e) 

Let us now read the notification. The notification provides: 

“(b) No such dealer or producer shall sell any non-ferrous metals exceeding one 
ton unless he has obtained a declaration in writing from the buyer that the quantity 
proposed to be sold to him does not exceed his requirements for consumption for three 
months or in case the buyer is a dealer his requirements for normal trade for three 
months.” 

What does the notification provide? It provides that no dealer shall sell any 
non-ferrous metals exceeding one ton unless the other requirement of the notifi- 
cation is satisfied. In other words, the notification imposes in the first instance 
a general ban on sale of non-ferrous metals beyond one ton but this ceiling is 
not absolute. Sale beyond one ton can be validly effected provided the dealer 
Obtains a declaration in writing.from the buyer that the quantity proposed to be 
sold to him does not exceed his requirement for consumption for three months. 
It also allows latitude to sell more than one ton in the case of a buyer who is a 


. dealer. . The effect of the notification, therefore, is that two kinds of ceilings are 


imposed and thereby two maxima are fixed. Up to one ton sale can be effected 
without any declaration ; beyond one ton sale.can be effected either to a consu- 
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mer or to a dealer provided the consumer or the dealer makes a declaration that 
the quantity sold to him does not exceed his requirements for three months. It 
is cOmmon ground that no declaration was given by the respondent to the ap- 
pellant before the agreement to sell was made, and so the respondent contends 
that agreement to sell more-than 1 ton of the non-ferrous metal in question 
is violative of the requirements of the notification and as such it contravenes 
s. 4(1)(c) read with the notification and attracts s. 5(1)(c) of the Act. 

Mr. Agarwala contends that this notification does not fix the maximum 
quantity because according to him the requirement of the section can be, satis- 
fied by fixing an arithmetical quantity and that too in an immutable form. 
The argument is thet the failure to comply with the provisions of the rele- 
vant sections of the Act is made penal, and so it is necessary to fix one maxi- 
mum quantity in respect of a specified non-ferrous metal, and since that has 
not been done by the notification it is invalid. We are not impressed by this 
argument. Having regard to the large number of goods intended to be cov- 
ered by the Act and the variety of circumstances under which they would be 
required by different classes of persons or dealers it would be entirely un- 
realistic to suggest that the maximum which is required to be fixed by s. 4 
(1) (c) is the maximum determined in arithmetical term and fixed immutably 
in all cases. Besides, s. 4(2)(a@) itself indicates that different maxima can be 
prescribed by reference to different localities or different classes of dealers or 
producers. Therefore, the argument that in the absence of the fixation of 
any arithmetical ‘quantity of the immutable maximum the notification is bad 
must be rejected. 

Then it is urged that the notification is invalid because it is inconsistent 
with the provisions of s. 4(2)(a). It would be noticed that s. 4(2)(a@) en- 
ables the Central Government to fix maximum prices or rates and maximum 
quantities for the same description of goods differently in different locali- 
ties or for different classes of dealers or producers. It is urged that the maxi- 
mum to be fixed under s. 4(/)(a@) must, therefore, be the maximum fixed by 
referehce to different classes of dealers or producers, and since the impugned 
notification does not purport to do so it is inconsistent with s. 4(2)(a@) and, 
therefore, invalid. This contention is clearly mizconceiveđ. It is obvious that 
s. 4(2) (a) cannot be read as a proviso and canrot be pressed into service for 
the purpose of controlling s. 4(J)(c). Section 4(2)(a@) is an enabling pro- 
vision and it is intended merely to serve the purpose of showing that notwith- 
standing the provisions of s. 4(1)(¢) which refcrs to persons it may be open 
to the Central Government to prescribe the maximum either in the way of 
prices or rates or quantities by reference to different localities or different 
classes of dealers or producers. Section 4(/)(c) speaks of the fixation of 
maximum quantity which may in one transaction be sold to any person, and 
Jest it be said that the maximum cannot be fixed in reference to classes of 
dealers or producers the Legislature has added the enabling provision as s. 4 
(2)(a). Therefore,-to rely on s. 4(2)(a@) for the purpose of construing s. 4 
(1) (c) appears to us to be wholly unreasonable. Now, if we look at s. 4(1) 
(c), as we must, it is obvious that the notification is perfectly consistent with 
s. 4(1) (c) inasmuch as it prescribes the maximum by reference to consumers 
as well as dealers. 

There is one more argument which has been very strongly pressed before 
us by Mr. Agarwala which still remains to be considered. He contends that 
though the notification may have prescribed a maximum quantity under s. 4 
(1)(c) we cannot ignore the facet that as the notification is worded contra- 
vention of the requirements of the notification would not attract the provi- 
sions of s. 5(Z)(c) in the present case. The argument is this. The notifica- 
tion prescribes the maximum for sale at any one time, and sale in the context 
must mean `actial sale. The notification, therefore, cannot refer to or cover 
eases of agreement to ‘sell or offer to sell. In the present case the appellant 
no doubt agreed to sell to the respondent.a quantity contrary to the condition 
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prescribed by the notification; but, at the stage ot the agreement to sell the 
notification would not apply and so the agreement is perfectly valid. If by 
his failure to give the necessary declaration the respondent has made the*per- 
formance of the contract illegal he cannot take advantage of his own default 
and stamp the whole of the transaction as illegal under s. 5(J)(c). In our 
opinion this drgument is based on a misconception of the effect of the provi- 
sions of s. 4(/)(c) and s. 5(1)(c) readstogether and of the notification issued 
under s. 4(/)(c). The scheme of the two sections is plain. Under s. 4(1)(e) 
the Gentral Government by a notified order is required to fix the maximum 
quantity which may be sold to any one person in one transaction, and that 
the impugned notification has done. Once the maximum is thus fixed by a 
notified order s. 5 immediately comes into operation, and it provides that in 
regard to commodities the maximum quantity of which has been determined 
by a notified order under s. 4(/)(c) there is a prohibition against agreement 
to sell, offer for sale, or sale in respect of the said commodities contrary to 
the requirements of the notification. In other words, once a notified order 
fixes the maximum in respect of the sale of any goods the agreement to sell 
‘the goods or the offer for the sale of such goods above the maximum speci- 
fied in the notification for the purposes of sale is immediately hit, not by vir- 
‘tue of the notification as such but by the combined operation of the provi- 
‘sions of s. 4(7) (c) and the notification issued under it and the, provisions 
of s. 5. Therefore, in our opinion, it is futile to suggest that because the noti- 
fication refers only to sale and not to an agreement to sell s. 5(7)(c) would not 
hit the present contract in suit. 

In this connection, we ought to add that any argument based on ‘the dis- 
tinction between an agreement to sell and the actual sale as well as on the 
conduct of the respondent is really not open to the appellant at this stage. 
The judgments of the learned trial Judge as well as of the Appeal Court clearly 
show that the appellant’s learned counsel Mr. Mistree expressly conceded be- 
fore both the Courts that if under the-relevant clause of the notification it is 
held that a maximum has been validly prescribed then the reSpondent’s de- 
fence would be valid and the appellant would have no case on the point of 
law. In fact the Appeal Court has referred to this concession more than once 
in the course of its judgment and it has made it perfectly clear that on the 
appellant’s side it was expressly stated before the Court that if the point 
of law raised by the appellant about the invalidity of the notification failed 
the would be out of Court.. That.is why we think that the point raised by 
‘Mr. Agarwala that the agreement to sell was valid in this case is really not 
open to him. 

It is true that in the trial Court the learned Judge has made certain obser- 
vations that it appeared to be an*implied term of the contract that the buyer 
would be ready and willing to give the declaration at the time of actual sale 
and it also appears that the learned Judge thought that it was not open to the 
respondent to take up the defence about the invalidity of the agreement to 
sell. It is difficult to see how these observations can be reconciled with the 
concession made by the appellant’s counsel even before the trial Court; but 
we have referred to these observations because it is on these observations that 
Mr. Agarwala wanted to build up an argument that the respondent is preclud- 
ed from disputing the validity of the agreement to sell and so his default in 
giving a declaration should be taken into account in dealing with the point of 
law urged by him. In our opinion, apart from the fact that in view of the 
concession made by the appellant’s counsel this argument cannot be raised, 
‘we are satisfied that theré is no substance in it. As we have just indicated the 
scheme of ss. 4 (7). (e) and 5 is clear and so any distinction between a sale and 
an agreement to sell is obviously invalid. That is why we have no doubt that 
Mr. Mistree was perfectly justified in making the concession thàt he did. 

In ‘the result the ppi faig but there would be no order as to costs. 

Appeal dismissed. 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. Subba Rao and 
Mr. Justice M. Hidayatullah. 


THE SCINDIA STEAM NAVIGATION CO. LTD. v. THE UNION OF 
INDIA.* r 
Indian Independence (Rights, Property and Liabilities) Order, 1947, Art. 8(1)—Scope and 
effect of art. 8(1) (a) and (b). 


In giving effect to art. 8(1) (a) and @) of the Indian Independence (Rights, Pro- 
perty and Liabilities) Order, 1947, an artificial test is prescribed and the test may be 
either, if the contract had been entered into on August 15, 1947, whether it ,would 
have been a contract for the purposes of the Dominion of Pakistan, or if the Domi- 
nion of Pakistan hd been in existence when the contract was entered into, whether 
it would have been a’ contract for the purposes of Pakistan. In applying these tests 
it would be relevant to enquire to whom the property or goods which is the subject~ 
matter of the contract belonged on the appointed day. - 

Union of India v. Chaman Lal Loona,’ Union of India v. Chinubhai* and Krishna 
Ranjan v. Union of India,’ referred to. 

Per Subba Rao J. “The test laid down by art. 8(1) of the Order, as interpreted by 
this Court, is to ascertain whether, if the contract had been entered into on August 
15, 1947, it would have been a contract exclusively for the purposes of Pakistan. 
Though, by fiction, the date of the contract is shifted to August 15, 1947, there is no 
statutomy change in the terms. of the contract, including the purposes for which it 
was entered into. The purpose of the contract, therefore, has to be ascertained by 
the terms of the contract and not by any other extraneous considerations, statutory or 
otherwise. The scope of the fiction cannot be extended beyond the limits prescribed 
by the article.” 

Tue facts appear in the judgment. 

Purushottam Trikamdas, with S. N. Andley, J. B. Dadachanji, Ravinder Na- 
rain and Onkar Chand Mathur, for the appellants. 

M. O. Setalvad, Attorney-General for India, with Nanak Chand (R. B.) and 
T. M. Sen, foy the respondent. 


GAJENDRAGADKAR J. [Hidayatullah J., concurring; Subba Rao J., dis- 
senting]. This appeal by a certificate issued by the Bombay High Court under 
art. 133(/) (a) -of the Constitution arises out of a suit initially filed on the 
Original Side of the Bombay High Court (Suit No. 232 of 1951) by the Bombay 
Steam Navigation Co. Ltd. (hereafter called the B.S.N.), and the Eastern Steam 
Navigation Co. Ltd. (hereafter called the E.S.N.), against the respondent, the 
Union of India, to recover a sum of Rs. 64,.699-6-0 by way of charges for carriage 
of logs of teakwood timber from the forests of Kanara to Karachi. A further 
sum of Rs. 445-4-0 was also claimed for storage charges of the said logs at 
Marmagoa. This latter claim was given up,at the time of the hearing of the 
suit. The B.S.N. then merged in the Scindia Steam Navigation Co. Ltd., and 
so the latter company came on the record in place of the B.S.N. This company 
is appellant No. 1 before us. The H.S.N. was in liquidation and so its liquidators 
have joined the present litigation as plaintiff No. 2 and so they are appellant 
No. 2 in this Court. 

The H.S.N. had a ship called Azadi. It appears that the B.S.N. looked 
after the business of the E.S.N. and arranged on its behalf freight to be carried 
by the ship belonging to it. In 1947 there was an agreement between the 
B.S.N. as representing the E.S.N. on the one hand and the Conservator of 
Forests, North Kanara, representing the North-Western Railway on the other 
for the carriage of logs of teakwood timber from the forests in Kanara, first 
by rail to Marmagoa and then by a steamer belonging to the E.S.N. from Mar- 
magoa to Karachi. Pursuant to this agreement 636 tons of timber were shipped 
by the steamer Azadi which left Marmagoa on July 23, 1947. It is common 


* Decided, August 31, 1961. Civil Appeal 2 (1952) 64 Bom. L. R. 561. 
No. 10 of 195 3- [1954] A. I. R. Cal. 623. 
1 [1957] F `Q. R. 1039. 
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ground that the conditions of the bill of lading provided that the appellants had 
the right to have the logs of wood remeasured at Karachi but it was agreed 
between the railway and the appellants that freight should be paid onthe 
basis of 70 per cent. more than the measurements shown by the records of the 
forest, department of South Kanara. In the plaint as it was originally filed freight 
had been claimed on the said basis; but it appears that before the learned trial 
Judge this claim was given up and in consequence the amount claimed was re- 
duced from Rs. 64,699-6-0 to Rs. 44,449. “{t is with this claim that the appellants 
went to trial against the respondent. : 

Soon after the Azadi reached Karachi the partition of India into the two 
Dominions of India and Pakistan took place on August: 15, 1947, and that led to 
a good deal of correspondence between the parties which skows that the appellants 
were sent from pillar to post, from one authority to the other, but ultimately 
their efforts to recover the amount due under the contract failed. That is why 
the appellants had to file the present suit against the respondent. Their claim 
against the respondent is based on art. 8(/)(b) of the Indian Independence 
(Rights, Property and Liabilities) Order, 1947, (hereafter called the Order). 
In the alternative the same amount is claimed on the footing of a Press Com- 
munique alleged to have been issued by the respondent on May 22, 1948. 

The respondent denied this claim. It was urged that the suit as framed was 
not maintainable and that the plaint did not disclose a cause of gction. It 
was alleged that the suit was barred by limitation. On the merits the respondent’s 
case was that the appellants’ claim was not covered by the Press Communique 
and that the Press, Communique could not afford the appellants a valid cause of 
action. The appellants’ contention that the relevant clause of the Order justi- 
fied the claim was also denied. 


On these pleadings eleven substantive issues were framed by the learned trial 
Judge. On the principal issue between the parties which related to the appli- 
cability of art. 8(7) (b) of the Order to the appellants’ claim the learned. Judge 
found that the appellants’ claim attracted the provisions of the said article. In 
coming to this conclusion the learned Judge no doubt noticed the fact that on 
August 15, 1947, the North-Western Railway which originally ran through 
the Provinces which subsequently became part of Pakistan as well as through 
some of the Provinces which formed part of India was divided between the 
Dominions of Indian and Pakistan into two sections, and the section that was 
allotted -to the share of Pakistan continued to be known as North-Western 
Railway, while the extension of the railway in the territory of India came to 
be known as Eastern Punjab Railway. “According to the learned Judge, 

“Gf the timber that was carried to Karachi was for the purposes of North-Western 
Railway as a whole it was obviously at the date, the 15th of August, 1947, which is the 
appointed date, for the purpose both of that part of the North-Western Railway which 
went to the Dominion of Pakistan as well as for that part of the North-Western Railway 
which came to the Dominion of India and became the Eastern Punjab Railway”. 

On this view the learned trial Judge reached the conclusion that the suit con- 
tract cannot be said to be exclusively for the purposes of the Dominion of 
Pakistan as required by art. 8(/) (a) and so it must be deemed to be a contract 
falling under art. 8(7) (b). The learned Judge then considered the alternative 
claim made by the appellants on the Press Communique in question and came to 
the conclusion that the said Communique did not afford a valid basis for the claim. 
It was not an agreement between the two Dominions, and so it could not attract 
the provisions of art. 3(/) of the Order. The appellants’ case was that the 
said Communique represented an agreement between the two Dominions and 
So it fell within art. 3(J) of the Order and that made the respondent liable for 
their. claim. This contention has been rejected by the learned trial Judge. The 
plea of limitation raised by the respondent was rejected by the leagned Judge on 
the ground that the claim made by the appellants was saved by acknowledge- 
ment made by the respondent. With the findings recorded by the learned 
Judge on the other issues we are not concerned in the present appeal. In the 
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result the appellants’ claim for Rs. 42,449 was referred to the Commissioner 
for taking accounts in order to ascertain the amount due to the appellants hav- 
ing’ regard to the terms of the contract . 


This decree was challenged by the respondent by its appeal before the Court 
of Appeal in the said High Court. The Appeal Court agreed with the trial 
Judge in rejecting the alternative basis on which the appellants had made the 
claim. On the question about the applicability of art. 8(/)(b) of the Order 
the Appeal Court differed from the trial Judge, and held that the suit contract 
fell within art. 8(7) (a) of the Order. According to the finding of the Appeal 
Court the contract was for purposes which as from the relevant date were ex- 
elusively purposes of the Dominion of Pakistan and so the respondent “was not 
liable under it. On this view the Appeal Court did not think it necessary to 
eonsider the question of limitation. Two additional grounds were sought to be 
raised before the Appeal Court on behalf of the appellants in’support of the 
decree passed by the trial Court. It was urged that by its conduct the res- 
pondent was estopped .from disputing the validity of the appellants’ claim and 
that there was novatio which made the respondent liable. The Appeal Court 
‘took the view that both these pleas were pleas of fact which could not be allowed 
to be raised for the first time in the appeal. As a result of the conclusion that 
the suit contract fell under art. 8(7) (a) of the Order the decree passed by the 
trial Court was reversed and the appellants’ suit was dismissed with costs. 
‘Certain cross-objections had been filed by the appellants claiming additional 
relief against the respondent, but since the appellants failed on the principal 
questign cross-objections were also dismissed with costs. The appellants then 
applied for and obtained a certificate from the High Court and with the said 
certificate they have come to this Court with the present appeal. 


Before dealing with the merits of the contentions raised by Mr. Purshottam 
in this Court on behalf of the appellants it is necessary to read the relevant 
provisions of the Order. This Order was issued on August 14, 1947, and was 
made by the Governor-General in exercise of the powers conferred on him by 
s. 9 of the Iñdian Independence Act and all other powers enabling him in that 
behalf. The appointed day under the Order was August 15, 1947. Under 
art. 8(1) it was provided that the provisions of the Order related to the initial 
distribution of rights, property and liabilities consequential on the setting up 
of the Dominions of India and Pakistan, and that the same shall have effect, 
inter alia subject to any agreement between the two Dominions. Articles 4 
and 5 dealt with land and vesting thereof in the two Dominions as therein 
prescribed. Article 6 provided that the provisions of arts. 4 and 5 shall apply 
in relation to all goods, coins, bank notes and currency notes, which immediately 
pefore the appointed day vested in His Majesty for the purposes of the Governor- 
‘General in Council or of a Province as they applied in relation to land so 
pickin Article 8(7), with which we are concerned in the present appeal, reads 
thus: 

“8. (1) Any contract made on behalf of the Governor-General in Council before the 
appointed day shall, as from that day,— 

(a) if the contract is for the purposes which as from that day are exclusively pur- 
poses of the Dominion of Pakistan, be deemed to have been made on behalf of the 
Dominion of Pakistan instead of the Governor-General in Council; and 

(b) in any other case, be deemed to have been made on behalf of the Dominion of 
India instead of the Governor-General in Council; 
and all rights and liabilities which have accrued or may accrue under any such contract 
shall, to the extent to which they would have been rights or liabilities of the Governor- 
‘General in Council, be rights or liabilities of the Dominion of Pakistan or the Dominion 
of India, as the case may be.” 

Tt is unnecessary to set out the rest of the provisions of the Order. 

The question about the scope and effect of the provisions of art. 8(/) (a) 

and (b) has been considered by this Court in Union of India.v. Chaman Lal 
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Loona. In that case two previous decisions of the High Courts have been 
expressly approved, and so it may be convenient to refer to those two decisions. 
first. The first decision which has been approved by this Court is the judgment 
of the Bombay High Court in Union of India v. Chinubhat?. In that case the 
firm of Chinubhai Jeshingbai was doing business at Baroda. By three sale 
notes executed on March 10, 1947, it had purchased from the Government of 
India certain quantities of long cloth which were lying at the Ordnance Para- 
chute Factory at Lahore. Under the sai sale notes Rs. 37,000 and odd had 
been paid by the plaintiff firm of Chinubhai Jeshingbai to the defendant the 
Union pf India. One of the terms of the contract was that the goods, the 
subject-matter of the contract, had to be stamped. Owing to the disturbances 
caused by serious communal riots in Lahore in August, 1947, the goods could 
not be stamped and remained unstamped even after partition. The plaintiff 
thus failed to secure the performance of the contract or refund of the money 
paid by it in respect of the said contract either from the Government of India. 
or from the Government of Pakistan, and so it filed the suit in question for re- 
covery of the amount. Justice Coyajee, who heard the suit, decreed the plain- 
tiff’s claim. On appeal the decree was set aside and the case was remanded for 
the trial of an issue framed by the Court of Appeal. The issue thus remanded’ 
was whether the goods covered by the three sale notes were lying in the territory 
ry ies the Dominion of Pakistan by the-Independence Act of August 
1 47 ° 


Considering art. 8(7) (a) and (b) the High Court held that in giving effect 
to the said article an artificial test had been prescribed 


“and the test may be either, if the contract had been entered into on August 15, 
1947, whether it would have been a contract for the purposes of the Dominion of Pakistan, 
or, if the Dominion of Pakistan had been in existence when the contract was entered into, 
whether it would have been a contract for the purposes of Pakistan.” (p. 568). 

It was then pointed out that it was difficult to understand how it was pgssible- 
to argue that 

“when a State or a Dominion enters into a contract in respect of progerty or goods. 
belonging to it, it is not a-contract for the purposes of that State or Dominion”. (p. 568). 

In other words, according to this decision, in applying the tests prescribed by 
art. 8 it would be relevant to enquire to whom the property or goods which 
is the subject-matter of the contract belonged on the appointed day. In that 
particular case no finding had been recorded by the trial Court as to where the 
goods lay on the relevant date and so an issue was framed in that behalf and 
remanded for a finding. In other words, the Appeal Court took the view that 
if the goods lay in Pakistan and thus became the property of Pakistan the con- 
tract in question would undoubtedly fall under art. 8(/)(a@) and not under 
art. 8(/) (b). ° 

Yhe second decision to which reference must be made is the judgment of the- 
Calcutta High Court in Krishna Ranjan v. Union of India. According to- 
this decision a suit for compensation for non-delivery of goods consigned with 
the Bengal and Assam Railway prior to August 15, 1947, for delivery at a place- 
which had fallen to Pakistan is not maintainable against the Union of India. 
In coming to this conclusion the High Court held that (p. 624): 


“|. .it is wrong to consider the earning of profit as the purpose of the contract. The- 
purpose of the contract was the carriage of the goods and where the destination was 
some point in Pakistan it seems to be reasonable to hold that the purpose was the pur- 
pose of the Dominion of Pakistan. Where on the contrary the carriage was to a point 
which remained in the Indian Dominion it would be a purpose of the Dominion of India.” 
A contrary view taken by the said High Court in Union of India v. Loke Nath+ 
was dissented from. 

‘We will now revert to the decision of this Court in Chaman Lal Loona’s 
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case. S. K. Das J., who spoke for the Court, posed the question raised for 
the decision of the Court in these words: “what is the proper meaning of the 
expression ‘a contract for the exclusive purposes of the Dominion of Pakistan’ ’’, 
and he answered it with the observation that ‘‘we assent to the view expressed 
by Chagla, C.J., in Union of India v. Chinubhai Jeshingbhai’’ and quoted with 
approval to the tests to which we have already referred. The learned Judge 
has also expressly approved of the decision in Krishna Ranjan Basu’s case 
and disapproved the contrary view expressed in Union of India v. Loke Nath. 
In the case of Chaman Lal Loona this Court was dealing with a contract en- 
tered into on behalf of the Governor-General in Council for the supply of fodder 
to the Manager, Military Farms, Lahore Cantonment, which was in -Pakistan 
on August 15, 1947. The trial Court had found that ‘the contract was not en- 
forceable against the "Union of India, but this conclusion was reversed by the 
High Court on the ground that the fodder constituted military stores under the 
exclusive control of the joint Defence Council on the appointed day, and that 
it was liable to be transferred to anywhere in India. This Court held that even 
if it be assumed that the High Court was right in holding that the fodder was 
liable to be transferred to anywhere in India, the contract must nevertheless be 
held to be one exclusively for the purposes of Pakistan and the Union of India 
could not be made liable thereunder. This conclusion was based on the fact 
that the purpose of a contract is not to be confused with the ultimate disposal 
of the geods supplied thereunder, since such disposal can in no way determine 
or modify the contract. It would thus be seen that in considering the nature 
of the contract in the present appeal either of the two artificial tests approved 
by this Court must be applied. Does the application of either of the said 
tests justify the answer given by the Appeal Court? That is the main question 
which arises for decision before us. 


It is clear that the fact that the contract’ in question was made by the Con- 
servator of Forests, Kanara, is immaterial in determining its character under 
art. 8(7), nor is it relevant to consider the fact that the contract had been made 
on behalf of the North-Western Railway. It is obvious that all contracts prior 
to the anpointed day were made by the officers of the Government of India or 
by or on behalf of the said Government; and so both the Courts below are rightly 
agreed that in determining the character of the contract who initially made the 
contract with the appellants is of no relevance. Similarly, the respondent can- 
not rely on the fact that the contract was made on behalf of the North-Western 
Railway and the original North-Western Railway has now been split up into 
two sections, the Pakistan section being known by the name of North-Western 
Railway and the Indian section being known by the name of Hastern Punjab 
Railway. It may be that the North-Western Railway on whose behalf the con- 
tract was made now runs in Pakistan alone, but that is hardly relevant for de- 
termining the character of the contract. In dealing with this question we 
must look at the substance of the contract and not its form. 


It is true that the timber which was carried to Karachi under the contract 
was ‘for the purposes of the North-Western Railway as a whole and there is 
no evidence on the record to show that it was intended to be used for that 
section of the said railway which ran either through Sind or Western Punjab 
which subsequently formed part of Pakistan. On the other hand, the Appeal 
Court has found that the goods were lying in Karachi from August 15, 1947, to 
December, 1947, and that it can be taken to be established that these goods 
were in the Dominion of Pakistan on the relevant date, and had been in fact 
used for the purposes of the North-Western Railway which was in the Dominion 
of Pakistan. We have already seen that the purpose of the contract is not to 
be confused with the ultimate user or disposal of the goods, but it appears that 
the learned trial- Judge was somewhat influenced by the fact that the goods 

under the aontract were originally intended for the use of the North-Western 
Railway as a whole and since the use of the said railway as a whole could not be 
said to be limited to the use of. ‘Pakistan alone the contract was not exclusively 
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for the purposes of Pakistan. It is only in that context that we have referred 
to the finding of the Appeal Court that in the circumstances of this case there 
ean be no doubt that the goods which lay in Karachi from August 15, 1947, to 
December, 1947, have in fact been used by the North-Western Railway which 
fell to the share of the Dominion ‘of Pakistan. 

` Now, applying the tests approved by this Court the question which we have 
to ask ourselves is: If the said contract Jad been made on August 15, 1947, 
would it have been a contract for the Dominion of Pakistan or not? We have 
seen the nature of the contract. It was a contract for the carriage of logs of 
teakwood timber from the Kanara forests to Karachi for the purpose of the 
railway. ° The destination of the delivery of goods was Karaehi, and the object 
of securing the goods was to use-them‘for the railway. In such a ease it is 
difficult to resist the conclusion that if this contract had been made on August 
15, 1947, it would not have been exclusively for the purposes of the Dominion of 
Pakistan. It is inconceivable that on the appointed day a contract could have 
been made for the shipment of goods to Karachi unless the contract was for 
the purposes of the Dominion of Pakistan. If the contract had been even 
partially for the purposes of India shipment of all the goods to Karachi would 
not have been the term of the contract. The same result follows if we apply 
the alternative test. If Pakistan had existed on the date of the contract, in 
our opinion, the contracti as made would obviously and clearly be for the pur- 
poses of Pakistan. That is the view taken by the Appeal Court, and we see 
no reason to differ from it. | ‘Ve 

In this connection the Appeal Court has taken into account the fact that the 
‘goods had become the property of Pakistan by virtue of art. 6 of the Order so 
that on the appointed day the goods the shipment of which was the subject- 
matter of the contract were the property of Pakistan. If that be so, we do not 
‘see how we can escape the conclusion that the application of either of the two 
artificial tests prescribed by art.-8(J) will inevitably lead to the conclpsion 
that the contract had been made exclusively for the purposes of Pakistan. We 
have already seen that the tests enunciated by the Bombay High Court in the 
ease of Chinubhat Jeshingbai have been expressly approved by this Court in 
the case of Chaman Lal Loona. It. is true that in terms the significance of the 
vesting of the title in the goods by the operation of art. 6 of the Order to which 
the Bombay High Court attached considerable importance in the case of Chinu- 
bhai Jeshingbhat has not been noticed by this Court, and so in that sense it may 
‘be permissible to urge that that part of the judgment had not been expressly 
‘approved. However, such a contention, in our opinion, is purely technical. 
We are inclined to hold that the alternative tests which have been expressly 
approved by this Court are wholly consistent with the consideration of owner- 
‘ship to which the Bombay High Court attached importance, and is both relevant 
and material in the application of the said tests. If the goods which are the 
subject-matter of the contract have -become the goods of Pakistan that would 
‘be a relevant and material fact in considering whether the contract in question 
if made on the appointed day would have been made by Pakistan, or whether 
‘Pakistan would have made the said contract if it had been in existence on the 
actual date of the contract. Therefore, in our opinion, the Appeal Court was 
right in coming to the conclusion that the suit contract fell within the scope of 
art. 8(1)(a@) and the assumption made by the appellants that art 8(/)(b) 
could be invoked against the respondent is not well founded. 

Thé next question which requires to be considered is whether the appellants’ 
claim on the alternative ground of the Press Communique is well-founded. Let 
us first read the Press Communique: : 

“The Government of India has been considering for some time the question of arrang- 
tng for the speedy payment of the outstanding claims in respect of supplies and services 
-rendered to the undivided Government of India up to and before the date df partition. 

At the time of the partition there was an arrangement between the Dominions that 
each Dominion would pay the claims arising in its area subject to-subsequent adjustment, 
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particularly those relating to areas now included in Pakistan, are still outstanding due 
partly tọ disturbances in the Punjab and large-scale movement of population and partly 
tg the discontinuance of payment by the Pakistan Government, from about the middle 
of December last owing to a difference of opinion between the two Governments about 
the liability for these payments. In order to avoid hardship to the suppliers and con- 
tractors the Government of India, after careful consideration have decided that they 
should undertake the initial liability fog these payments and recover Pakistan’s share 
through Debts Settlement.” 
Mr. Purshottam contends that this Communique represents an agreement be- 
tween the two Dominions and so under art. 3(1) of the Order the appellants’ 
claim can be justified on the strength of this agreement alone even if the said 
claim fails under art: 8(7) (b). The Courts below have held that the appellants 
had failed to prove that the Communique in question represents an agreement 
between the two Dominions. They have construed the Communique as amount- 
ing to no more than a unilateral declaration made by the Union to which 
art. 3(7) cannot apply. Mr. Purshottam quarrels with the correctness of this 
conclusion. In support of his argument Mr. Purshottam has taken us through 
the whole of the relevant correspondence. We may briefly indicate the broad 
features of the said correspondence. It appears that on July 10, 1948, the 
Director-General, Railway Department, Government of Pakistan, Karachi, 
wrote to the General Manager, N. W. Railway, Lahore, in regard to the question 
about the disposal of pre-partition claims outstanding against the undivided 
Government of India. In this letter he set out the contents of the Press Com- 
munjque on which the appellants rely. The Collector of Stores, Karachi, drew 
attention of the appellants to the said Communique by his letter dated July 
19, 1948. In their correspondence with the railway authorities the appellants 
have sometimes described this Communique as joint press notification. Simi- 
larly, in their letters written to appellant No. 1 the railway authorities in 
Pakistan algo have described the said Communique as joint notification ‘‘said to 
have been issued by the Dominions of India and Pakistan”. Then we have 
some letters from the railway authorities in India which would show that the 
appellants’ claim was being considered by them. We have, for instance, a 
letter addressed to the Stores Accounts Officer, E.P. Railway, Delhi, by the 
Headquarters Office at Delhi in which the appellants’ claim is indicated at 
serial numbers 4 and 5, and the Stores Accounts Officer is asked to deal with 
it. The Administrative Officer, E.P. Railway, Delhi, wrote to appellant No. 1 
to say that its claim had been registered and that further action would be taken 
when orders of the Railway Board had been received. The appellants then 
reminded the railway officers from time to time and on August 5, 1950, their 
attorneys were told that the claim was still under verification by the N. W. 
Railway and until it is verified by the FsA. & S.A.0., N.W. Railway, Lahore, 
it could not be finalised. The attorneys of the appellants then enquired as to 
how much time the process of verification would take, but since no satisfactory 
answer was given the appellants filed the present suit. It is, however, clear 
that some attempts were made by the railway authorities in India for getting 
` the appellants’ claim verified but the said attempts did not succeed. Indeed, 
the learned Attorney-General, for the respondent, has filed an affidavit by 
Mr. R. L. Takyar, Legal Assistant, Northern Railway, Baroda House, New 
Delhi, which shows that in pursuance to the assurance given by the learned 
Advocate-General before the Bombay High Court attempts were made by the 
respondent to have the appellants’ claim verified but the said attempts failed, 
and it adds that . 

“in the absence of the verification of the claim and the authorisation by the Pakistan 
Government, the Union of India was not in a position to make any payment ex gratia 
to the appellants”. 

We sympathise with the grievance made by the appellants that they have been 
driven from pillar to post and have yet received no satisfaction to their claim 
either from the Pakistan Government or from the respondent; but the difficulty 
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in the way of the appellants is that the statements in the correspondence to 
which we have been referred do not at all justify the appellants’ claim that the 
‘Communique represents an agreement between the two Dominions. First of 
all the appellants should have taken proper steps to prove the said Communique 
and should have called upon the respondent to produce all relevant documents 
in respect of the alleged agreement on which the appellants relied. Besides, 
the terms of the Communique themselvesenegative the theory that the Com- 
munique represents an agreement between the two Dominions. The Communi- 
que expressly refers to the discontinuance of payment by the Pakistan Govern- 
ment from about the middle of December owing to difference of opinion between 
the two Governments about the liability of these payments, and it proceeds to 
state the decision of the respondent that in order to avoid hardships to suppliers 
and contractors the respondent had decided that it should undertake initial 
liability for these payments and recover Pakistan’s share through Debt Settle- 
ment. That sometimes in the course of the correspondence the Pakistan 
authorities referred to the Press Communique as a joint Communique can hardly 
assist the: appellants in showing that the Communique was the result of an 
agreement between the two Dominions. It is not unlikely that there may have 
~ been some agreement between the two Dominions because the conduct of the 
railway authorities in India can be satisfactorily explained only on the basis 
of some agreement or other; but unfortunately the appellants have not produced 
sufficient or satisfactory material to prove their case that there was a specific 
agreement between the two Dominions which brought into play the provisions 
of art. 3(7) of the Order. On the material produced by the appellante the 
Courts below have made a concurrent finding that no such agreement had been 
proved. Having gone through the correspondence to which our attention was 
drawn we are satisfied that the appellants cannot successfully attack the validity 
or correctness of the said concurrent conclusion. Therefore, if the theory of an 
agreement between the two Dominions fails the Press Communique cannot ‘help 
to sustain the appellants’ claim against the respondent. It is not suggested 
- by the appellants that the unilateral statement which is contained in the Press 
Communique can itself without anything more help to sustain the appellants’ 
claim. 


Then Mr. Purshottam wanted to contend that the respondent was estopped 
from disputing its liability under the contract, and he also wanted to urge the 
ground of novatio. His contention was that the facts necessary for the purpose 
of pleading estoppel and navatio were available on the record and iņ the in- 
terest of justice he should not be precluded from urging those points on the 
ground that the appellants had not taken the said points in the trial Court. We 
are not impressed by this argument. Theré can .be no doubt that both the 
pleas are pleas which can be effectively raised only after pleading the relevant 
and material facts; and since no relevant or material fact had been averred in the 
plaint on which either of the two pleas can be-raised and no issue was asked for 
in the trial Court in respect of either of the said pleas the Appeal Court was 
justified in refusing leave to the appellants to raise the said pleas for the first 
time in appeal. In our opinion, Mr. Purshottam is not right in contending 
that the Appeal Court was unduly technical when it refused leave to the appel- 
lants to raise the said pleas. We have already seen that on the pleadings as 
many as eleven issues were framed by the learned trial Judge. The plaint it- 
self is an elaborately drawn document, and so the appellants cannot be heard 
to complain if for their failure to make adequate and proper pleadings they are 
not allowed to raise the plea of estoppel or novatio at the appellate stage. In 
our opinion, therefore, the Appeal Court was right in not permitting the said 
pleas to be raised in appeal. i 


In the result the appeal fails and is dismissed with costs. 
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Sussa Rao J. I regret my-inability to agree in regard to the application 
of art. 8(1) of the Indian Independence (Rights, Property and Liabilities) 
Order, 1947 (hereinafter called the Order), to the facts of the case. 

The facts are fully stated in the judgment of my learned brother, Gajendra- 
gadkar J. „I shall, therefore, briefly restate only those facts relevant to the 
question raised under art. 8(/) of the Order. - 

The Eastern Steam Navigation Company had a ship called “Azadi”. In 
1947 the Bombay Steam Navigatién Company Ltd., acting on behalf of the 
Hastern Steam Navigation Company entered into an agreement with the Con- 
servator of Forests, North Kanara, acting on behalf of the North’ Western 
Railway, for the carriage of logs of teakwood from the forests of Kanara by 
rail and from Marmagoa by steam ship belonging to the Eastern Steam Navi- 
gation Company to Karachi. On July 23, 1947, 636 tons of timber were shipped 
by the steamer ‘‘Azadi’’ which reached Karachi on July 27, 1947. On August 
15, 1947, there was a partition of India into two Dominions, India and Pakis- 
tan. Before the partition, the North Western Railway, though its head office 
was at Lahore, was running its trains through an area of which one part is 
now in India and the other part in Pakistan. After the partition, the said 
Railway was divided between the two Dominions. The Indian section of the 
Railway thereafter came to be known as the Eastern Punjab Railway and the 
-Pakistan section: retained its original name. Subsequently, the Eastern Steam 
Navigation Company went into liquidation, and the Bombay Steam Naviga- 
gation Company merged in the Scindia Steam Navigation Company. The said 
two Companies filed O.S. No. 232 of 1951 in the High Court of Judicature 
at Bombay on its Ordinary Original’ Civil Jurisdiction against the Union of 
India for recovering a sum of Rs. 64,699-6-0, the freight payable to them, but 
later on reduced their claim to Rs. 44,449. Tendolkar J., who tried the suit, 
held that the contract was for the purpose of the North Western Railway as a 
whole and, therefore, on the appointed day it was not exclusively for the purpose 
of the Dominion of Pakistan within ‘the meaning of art. 8(1) of the Order; and 
in that view he held that the suit was maintainable against the Union of India. 
On appeal, Chagla C.J. and S. T. Desai J. held that as on the appointed day 
the goods belonged to Pakistan, the contract was exclusively for the purpose 
of the Dominion of Pakistan; with the result, they differed from Tendolkar 
J. and dismissed the suit. Hence the present appeal. 
. Learned counsel for the appellants contended that the expression ‘‘purposes’’ 

in art. 8(7) of the Order relates to the purposes of the contract, that is, the 
purposes of the North Western Railway, and that the division bench of the 
Bombay High Court was clearly wrong in holding that the ownership of the 
goods on the appointed day had any bearing in ascertaining the purposes of the 
contract. To put it differently, the argument was that the purpose of the con- 
tract was to supply goods to the North Western Railway, and that on the 
appointed day the entire North Western Railway did not fall exclusively within 
the Dominion of Pakistan and, therefore, the purposes of the contract were not 
exclusively for that Dominion. 

Learned: Attorney-General argued that, as under art. 6 of the Order the 
goods which were the subject-matter of the contract vested in the Dominion 
of Pakistan on the appointed day, the contract must be held to be for the 
purposes of that Dominion. ‘ 

As the argument turned upon art. 8(J) of the Order, it would be convenient 
at the outset to read the same. 

Article 8.(1) Any contract made on behalf of the Governor-General in Council be- 
fore the appointed day shall, as from that day,— 

(a) if the contract is for purposes which as from that day are exclusively purposes 
of the Dominion of Pakistan, he deemed to have been made on behalf of the Dominion 
of Pakistaneinstead- of the Governor-General in Council; and 

(b) in any other case, be deemed to have been made on behalf of the Dominion of 
India instead of the Governor-General in Council; 
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and all rights and liabilities which have accrued “or may accrue under any such contract 
shall, to the extent to which they would have been rights or liabilities of the Governor- 
General in Council, be rights“or liabilities of the Dominion of Pakistan-or the, Dominien 
of India, as the case may be. 

This Court has laid down the true scope and effect of the said article in Union 
of. India v. Chaman Lal Loona'. Therein, this Court approved the following ob- 
servations of Chagla, C.J., in The Union of India v. Chinubhai Jeshingbhai2 
(p. 180); 

..The test that must be applied is an artificial test and the test may be either if 

the conteect has been entered into on August 15, 1947, whether it would have been a 
contract for the purposes of the Dominion of Pakistan, or, if the Dpminion of Pakistan 
had been in existence when the contract was entered.into, whether it would have been: 
a contract for the purposes of Pakistan.” 

In that case the purpose of the contract was to supply fodder to the Manager, 
Military Farms, Lahore Cantonment, which farms were in Pakistan on the ap- 
pointed day. This Court, therefore, ‘held that the said contract was exclusively 
for the purposes of the Dominion of Pakistan as from the appointed day. But 
the question now raised in this case, namely, that whatever might have been the 
. original purpose of the contract, if on the appointed day the goods covered by 
the said contract had statutorily vested in the Dominion of Pakistan, the pur- 
poses must be deemed to be exclusively those of Pakistan, did not arise for deci- 
sion in that case. That question falls to be decided in the present case. The test 
laid down.by art. 8(J) of the Order, as interpreted by this Court, is to ascertain 
whether, if the contract had been ‘entered into on August 15, 1947, it would 
have been a contract exclusively for the purposes of Pakistan. Though? by 
fiction, the date of the contract is shifted to August-15, 1947, there is no statutory 
change in the terms of the contract, including the purposes for which it was 
entered into. The purpose of the contract, therefore, has to be ascertained 
by the terms of the contract and not by any other extraneous considerations, 
statutory or otherwise. The scope of the fiction cannot be extended beyond 
the limits prescribed by the article. 

The article applies not only to executed contracts but also to Sirah which 
are only executory or which are broken. The expression ‘‘purposes’’ shall be 
given the same meaning in its application to the three situations. If the -test 
of statutory vesting of the goods, situated on the appointed day in the Dominion 
Pakistan, is applied to the three situations, it would lead to an obvious 
anomaly. Take the present contract. If it was not executed and the plaintiffs 
had to file a suit for specific performance, the suit should have been filed in 
India; if the contract was broken and the plaintiffs had to file a suit for da- 
mages, it should also have been filed in India. But if the contract was executed 
and all the goods reached Pakistan on the appointed day, the suit should have 
been filed in Pakistan. If it was executed but only a portion of the goods had 
reached Pakistan on the appointed day and the other portion happened to be 
within the Indian borders, the suit should have been filed in India. This 
anomaly would not arise if the expression ‘‘the purposes of the contract’’ was 
given its natural meaning, namely, the purpose for which the contract was 
entered into, that is, in the present case, for supplying goods to the North 
Western Railway. 

There is a fallacy in the argument advanced on behalf of the Union. There 
is an essential distinction between the purpose of the contract and the statutory 
vesting of the goods thereunder in one or other of the two Dominions. The 
purpose of the contract was neither determined nor modified by the subsequent 
statutory vesting of the goods in the Dominion of Pakistan; that statutory 
vesting was a part of a scheme different from that embodied in art. 
8 of the Order. Article 6 of the Order says: 

“The provisions of articles 4 and 5 of this Order shall apply in relation t® all goods, 


-~ 1 [1957] S. C. R. 1039. . _ 2 [1953] Bom. 117, s.0. 54 Bom. L.R. 561. 
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coins, back notes and currency notes which immediately before the appointed day are 
vested in His Majesty for the purposes of the Governor-General in Council or of a 
Province as they apply in relation to land so vested.” 
Article 5(J) says: : 

“All land which immediately before the appointed day is vested in His Majesty for 
the purposes of the Province of Bengal shall on that day— 

(a) in the case of land situated in the Province of East Bengal, vest in His Majesty 
for the purposes of that province; and 

(b) in the case of land situated in the Province of West Bengal, vest in His Majesty 
for the purposes of that province; and 

(c) in any other case, yest in His Majesty for the joint purposes of those two 
Provinces.” ð 
These provisions have ioke to do with rights and liabilities of the respective 
Dominions under contracts entered into on behalf of the United India with 
the citizens of that country; those rights are separately dealt with by art. 8 
and we have to look to its provisions to ascertain its import. Articles 5 and 6 
were enacted as a rough and ready method to prevent disputes between the 
various Provinces in regard to properties, movable and immovable, situated 
therein on the appointed day. This was only a part of a scheme of allocation 
of assets between the various Provinces. 


Further, if the respondent’s argument be accepted, it would lead to various 
incongruities. What would be the position if the head office of the Railway 
was in-Lahore and most of the railway lines were in that part of the United 
India, which is now India? Though the goods were for the purposes of the 
Railway and though the entire Railway fell outside the Dominion of Pakistan, 
the theory of vesting would make the purposes exclusively for Pakistan. What 
would be the position if the entire Railway was in India, and the goods were 
sent via Karachi, but on the appointed day they were in Pakistan on their: 
outward journey to India? On the basis of the argument, though in fact the 
purposes were exclusively for the Dominion of India, they would be exclusively 
those of Pakistan. Conversely, though the purpose of the contract was for 
a railway as a whole functioning within an area which is now the Dominion 
of Pakistan, and the goods were on the appointed day in the Dominion of 
India, the goods would be for the purposes of India, though under the contract 
they were for the purposes of the railway which is now wholly in Pakistan. 
Though in all these cases the purposes of the original contract was for India 
or for Pakistan, another fiction would have to be introduced to attribute a pur- 
pose different from the original one depending upon the accidental situs of 
the goods on the appointed day and also depending upon the exigencies of 
transit. 

Reliance is placed upon the decision of a*division bench of the Bombay High 
Court in Union of India v. Chinubhai®. There, Chagla C.J. observed thus 
(p. 568) : 

' e, Tt is difficult for us to understand how it is possible to argue that when a State 
or a Dominion enters into a contract in respect of property or goods belonging to it, it 
is not a contract for the purposes of that State or Dominion. Sir Jamshedji contends 
that ‘for the purposes’ must be construed to mean ‘a contract which enures for the 
benefit of a particular Dominion.’ In our opinion that is not at all the proper test. Once 
it is conceded that property belongs to a particular State or Dominion and the State or 
the Dominion enters into a contract with a third party in respect of that property or 
goods, then the contract in its very nature is for the purposes of that State or Dominion. 
Article 8 introduces a legal fiction and converts by that legal fiction a contract which 
was originally entered into-by the Governor General in Council to a contract for the 
purposes of one Doiminion or the other.” 

There, in March, 1947, the Government of India had certain quantities of long- 
cloth for salè as disposal of surplus stock, and those goods were lying at the 
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Ordnance Parachute Factory, Lahore. Those goods were purchased by the plain- 
tiffs therein, who were residents of Baroda, by three sale notes executed on 
Mareh 10, 1947: The contract was, therefore, for the purposé of purchasing 


7- goods situated in Lahore. The said goods continued under the control of the 


Dominion of Pakistan after August 15, 1947. Jn those circumstances, the High 
Court might have been justified, though I am not expressing my opinion on 
the same, in holding that the contract wag for the purposes of the Dominion of 
Pakistan. One of the learned Judges, who was a party to that decision, did 
not understand the decision to lay down that whatever: might have been the 
original purpose of the contract the statutory situs of the goods im respect of 
which the said contract was entered into would have the effect of making it a 
purpose of that Dominion in which the said goods were situated on the ap- 
pointed day; for, in the present case, he held ‘that, though the goods were in 
Pakistan on the ‘appointed day, the contract was not for the purposes which 
were exclusively for the purposes of the Dominion of Pakistan. Though this 


+ question did not directly fall to be decided in Union of India v. Chaman Lal 
Loona, some observations made by this Court in a different context may use- 
fully be referred to. There, though the fodder was supplied to the Military :, 


Farms .at Lahore, the Joint Defence Council had powers of control over: it 


“and to send it to ‘whichever place they wanted it to be sent. On thati basis it — 
was contended that the purpose of the contract was not for the purpose ex- - 
clusively for the Dominion of Pakistan. This Court in rejecting the contention 


observed’ at p. 1050 thus: = 


“We say this with great respect, but this line of reasoning appears to us to be due . 
“+o a lack of proper appreciation of the distinction between the ‘purpose of the contract’ 


and the ‘ultimate disposal of the goods’ supplied under the contract. The purpose of 
the contract is not determined nor modified by the ultimate disposal of the goods: sup-, 
plied under the contract, nor even by the powers of control exercised over the goods 
after the contract had been performed by the respondent.” 

On the same reasoning it may also be held that the purpose of the sonieast is 
different from the statutory vesting of the goods covered by the contract in a 
particular. Dominion. I, therefore,’ hold ‘on a fair reading of the provisions of 
art."8 of the Order that the purposes of a contract shall be for the purposes 


` mentioned in the contract, though either of the Dominions would have to be 


substituted for the Government of the United India, having regard to the fact 
whether the sdid purposes would be attributable exclusively to the Dominion of 
Pakistan. 


If so, the simple question would be, what were the purposes of the contract? 


«After ascertaining the same it is to be found out whether on the appointed day 


those purposes were exclusively for the Dominion of Pakistan. The correspon- 
dence between the Conservator of Forests, who was acting on behalf’ of the 
North Western Railway, and the appellants, and the bill of lading show that 


the Company<“agreed to carry the goods for the North Western Railway, Kara-., 


chi, and that the freight was to be paid by the said Railway. Now the original 


North Western Railway admittedly covered an area part of which is now in. 


Pakistan and the other part in India. It is an accident that the old name is 
retained by that part of the Railway now in Pakistan and a new name is given 
to that part which is now in India. It may well have been that the Pakistan 
part of the Railway was also given a new name. Therefore, the fact that, the 


Pakistan sector of the old Railway retains its old name does not affect the ques- _ 
tion. It is the substance that matters and not the form. The purpose of the- 


contract was to convey the goods to that Railway which is now in both the 
Dominions and, therefore, the purposes of the contract were. not exclusively for 
the Dominion of Pakistan. If so under art. 8(7) (b) of the Order, the contract 
shall be deemed to have been made on behalf of the Dominion of India instead of 
the Governor-General in Council, and the liability accrued under the contract 
shall be the liability of the Dominion of India. 


“ 


me 


j 
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In the-result, the decree of ‘itis High’ Court is set aside and that of Tendolkar 
J. is restored: The appeal is allowed with costs throughout. 


3 ' ORDER Å ; fie 


In accordance. with the judgment of the majority of the Court, the appeal 
fails and i is dismissed with costs. : 
k Appeal dismissed. 
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Present: Mr. Justice K. N. Wanchoo and Mr. Justice K. C. Das Gupta. ° 


GOSWAMI SHRES VALLABHALALJI v. GOSWAMINI SHREE MAHA- 
“LAXMI BAHUJI MAHARAJ.* 
Hindu Law—Adoption—Goda Dattak form of adoption—Adoption of wifes sisters hus- 
band whether. barred by custom. 


There is no custom barring the adoption of the wife’s sisters husband in Goda 
Dattak form. 
Mst. Abhiraj Kuer v. Devendra Singh, referred to. 


S. T. Desai, with I. N. Shroff, for the appellant. 
A. V. Viswanatha Sastri, with J. B. Dadachanji, 8. N. Andley, Rameshwar 
Nath and*P. L. Vohra, for the respondents. 


Das Gupta J. The appellant and respondent No. 2 are both descendants of 
Vallabhacharyaji, a great Vaishnav teacher who flourished more than 400 years 
ago. Vallabhacharyaji left his native place near Champaranya in South India, 
and coming to Gujarat and other parts of India established shrines for the 
worship of Vishnu at several places.. His descendants became the priests and 
Shebaits of such shrines and also of other shrines established thereafter. These 
came to be known as Gadis. While each of these Gadis had a temple for the 
worship of Vishnu, considerable properties, movable and immovable, were acquir- 
ed for them from time to time by gift or otherwise. One such shrine was 
established more than one hundred years ago at Nadiad and about the year 1899 
A.D. a descendant of Vallabhacharyaji who on adoption took the name of Anirud- 
dhalalji Murlidharji became the head of the Nadiad shrine and was thus posses- 
sed of the movable and immovable properties appertaining to the Gadi. This 
gentleman also became by adoption head of another shrine known as the Moti 
Haveli at Jamnagar in the year 1913 and then took a slightly different name 
Anirnddhalalji Brijeshji. Both these adoptions were in accordance with the 
Goda Dattak custom of adoption which prevailed among the members of the 
Vallabhacharya community. Aniruddhalaljj Murlidharji (alias Aniruddhalalji 
Brijeshji) died on December 17, 1935, leaving a widow Mahalakshmi Bahuji 
Maharaj, who is respondent No. 1 before us. 

The question of adopting an heir to him assumed importance immediatezy on 
his death and ‘it appears there was some talk of adopting by the Goda Dattak 
custom one of the sons of the present appellant, who it is necessary to mention, 
was the natural brother of Aniruddhalalji. The talks however proved fruitiess 
and ultimately on June 1, 1946, respondent No. 2 who as already stated was 
also a descendant of Vallabhacharya was adopted. The present suit was brought 
by the appellant in respect of the Haveli and other properties left by Ani- 
ruddhalalji at Nadiad. In this he challenges the validity of the adoption of 
respondent No. 2 by respondent No. 1, Mahalakshmi Bahuji Maharaj. 

The main prayer in the suit is for a declaration that respondent No. 2 was 
not the legally adopted son-of Aniruddhalalji and did not acquire any right or 
shares in his property by the alleged ddoption. The other prayers included one 
for a declaration that lie the appellant was the nearest heir of the deceased that 
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respondent No. 1 had no other right in the property except as a Hindu widow, 
for an injunction restraining her from frittering away the property or any part 
thereof, for an order on her to produce the balance of the sale proceeds of Maha- 
raja’s Bag which she had sold off and for an order on both these respondents 
to render accounts of the properties of Goswami Aniruddhalalji which might 
have come into their hands. , 

It is no longer in dispute that the plaimtiff would be the nearest heir on the 
death of the widow if there has been no valid adoption of respondent No. 2 to 
Aniruddhalalji. The appellant challenged the validity of the adoption on 
three main grounds. The first was that under the custom of the Vallabhacharya 
community under which Goda Dattak adoption is made, the &doptee (using that 
word to denote the boy taken in adoption) must be only from the family of the 
adoptive father if this be possible and in the present case even though the plain- 
tiff himself as well as his two sons were available for adoption respondent No. 2 
was adopted in preference to them. The second ground was that under the 
Goda Dattak custom the wife’s sister’s husband cannot be validly adopted. The 
third ground was that Aniruddhalalji had expressed his desire in this matter 
of adoption in such a manner that there was an implied prohibition by him 
from taking in adoption anybody except the present appellant or one of his sons. 

The first two grounds were raised in issue No. 8 of the 19 issues that were 
framed by the trial Court while the third ground was raised in issue No, 12. 
These issues are in the following words :— 

Issue No. 8: Does the plaintiff prove the custom that in Goda adoption:— 

(i) a widow cannot adopt her’ sister’s husband as a son to her husband? 

(i) the adoptee should belong to the family of the adopter? 

Issue No. 12: Does the plaintiff prove that the Defendant No. 1 was prohibited by 
Annirudhalalji from adopting in the Goda form any one except the plaintiff or one of 
his sons? 

It may be mentioned that an issue was framed as regards the factum of*adop- 
tion in issue No. 6, viz., whether defendant No. 2’s adoption is praved, in view 
of what was said in para. 14 of the plaint that he was not aware whether 
defendant No. 1 and defendant No. 2 had performed any ceremonies or rites 
according to the Goda Dattak form of adoption or as required by Hindu law. 
This issue was answered in the affirmative and the correctness of that answer 
has not been challenged before us. 

The trial Court held that the plaintiff had not been able to establish the 
alleged custom for Goda Dattak that a widow could not adopt her sister’s hus- 
band as a son to her husband nor that the adoptee should belong to the family 
of the adopter and accordingly answered issue No. 8 in the negative. As re- 
gards issue No. 12 the plaintiff relied on a letter which was marked exh. 115, 
apart from his own evidence and evidence of some of his witnesses. The trial 
Court accepted defendant No. 1’s contention that this letter had been inspired 
by the plaintiff himself and so no reliance could be placed on it. The oral 
testimony given by the plaintiff and other witnesses in support of the story 
that Aniruddhalalji had in his life time given certain directions in the matter 
of adoption of a son to him was also found not reliable. Accordingly, issue 
No. 12 was also answered in the negative. 

One other argument addressed to the trial Court was that defendant No. 1 
had not obtained the consent of her husband’s sapindas for this adoption and 
so under the Madras School of Mitakshara law, which, it is said, governed the 
parties, the adoption was invalid. The trial Court considered this argument 
even though the question whether the Madras School of Mitakshara governed 
the parties and so the adoption was invalid without the consent of the husband’s 
sapindas had not been specifically raised in the pleadings nor had any issue 
been framed on this. The learned Judge, however, rejected the argument, being 
of opinion that p 

“the ordinary law of adoption which puts restrictions on the widow's right to adopt 
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in Madras cannot be taken to be prevailing in the case of a customary adoption in the 
Godą form by a widow in the Goswami families,” 

Holding that defendant No. 2’s adoption could not be held to be invalid the 
trial Court dismissed the suit with costs. 

The plaintiff’s appeal to the High Court of Bombay met a similar fate. The 
learned Judges of the High Court agreed with the trial Court that the plaintiff 
had not been able to prove either that te wife’s sister’s husband was not eligible 
for adoption under the Goda custom or that the son to be adopted must, if 
possible, come from the family of his adoptive father. On the questio whe- 
ther there was an implied prohibition to adopt anybody other than the plaintiff 
or his sons, also, they agreed with the trial Court even though they were not 
prepared to say that thé letter (exh. 115) was written by defendant No. 1 under 
undue influence of the plaintiff. Å 

The learned Judges of the High Court refused to consider the further ques- 
tion raised on behalf of the appellant that the adoption was invalid in the 
absence of consent of the Sapindas as the proper pleading on which such a. 
question could have been raised had not been made in the plaint and no issue 
had been framed. The High Court refused to frame an issue then, but gave 
time to the plaintiff to make an application for amendment of the plaint. An 
application for amendment was duly made, but was rejected by the learned 
Judges whe were of opinion that the application had. not been made in good 
faith. The appeal was dismissed with costs. 

The plaintiff has filed the present appeal against the decision of the High 
Court after obtaining special leave from this Court. 

The appellant contends that the Courts below were wrong in holding, firstly, 
that a custom which barred the adoption of the wife’s sister’s husband in 
the Goda form of adoption had not been proved; secondly, that a custom that if 
possible the adoptee must be from the family of the adoptive father had not 
been proved; and, lastly, that the alleged implied prohibition against adopting 
anybody excepting the plaintiff and one of his sons had not been established. 

It was also urged that the High Court was wrong in refusing to entertain the 
plea that the adoption was invalid in the absence of the consent of the husband’s 
sapindas and in any case totally wrong in allowing the application for amend- 
ment of the plaint seeking to raise such a plea. 

Before coming to the several grounds urged on behalf of the appellant we 
have to consider a preliminary objection raised on behalf of the respondent. 
It is urged that this appeal has become infructuonus by reason of the operatior 
of s. 14 of the Hindu Succession Act. It is said that as admittedly respondent 
No. 1, Mahalakshmi Bahuji Maharaja, was in possession of the properties in 
suit at the date of the commencement, of the Hindu Succession Act, she became 
the full owner of the properties in question 1m case the adoption by her of res- 
pondent No. 2 is invalid. There may be some force in this argument if the 
properties in question are the private secular properties of Aniruddhalalji. 
The position may well however be different if these properties were the Devattar- 
properties belonging to the Thakur of which Aniruddhalalji was a Shebait. 

It appears that a suit has actually been brought by certain Vaisnavas seeking 
a declaration that these properties are all Devattar—properties of the Thakur. 
In view of this position we are of opinion that it would not be proper for us 
to decide in the present case whether under s. 14 of the Hindu Succession Act 
defendant No. 1 had become the full owner of the properties in suit if the 
adoption by her was invalid. We shall, therefore, decide this appeal on merits: 
leaving it open to respondent No. 1 to pursue her claim under s. 14 of the 
Hindu Succession Act if that becomes necessary. 

Coming now to the merits of the appeal it is necessary to consider first the: 
question of the alleged limitation on the power to adopt by Goda practice as: 
regards the ‘wite’s sister’s husband or a member from another Vallabhacharya 
family even though members of tHe adoptive father’s family be available. It 
will be helpful to consider in this connection first the objects of Goda adoption.. 


, 
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These objects have been mentioned by plaintiff’s own witness Chandrashankar 
Lakshmishankar Uyadhyaya, who appears to have a fair amount of knowledge 
of Goda Dattaka adoptions, to be three-fold. The primary object was men- 
tioned by him to be that ‘‘a person going in ‘Goda’ adoption can perform 
“seva? (worship) ete., of the Thakorji (idol) and that tradition of ‘sewa’ 
(worship etc.,) can be continued”. The second object mentioned by him is 
“that after the death of the person tabing in adoption, the person going in 
adoption can perform his ‘shraddha’ ceremonies ete.’ The third object ac- 
cording to him is ‘‘to continue the line of the person taking in adoption’’. Other 
witnesses who have given evidence on this point have said more or less the same 
thing. It is obvious that if the above be the objects of Goia adoption it must 
be implicit in the nature of Goda adoption that anybtddy who would be in- 
capable of accomplishing any of these objects would be ineligible for adoption. 
It is on this basis that it was urged that wife’s sister’s husband was not 
eligible. The argument is that the wife’s sister’s husband would be unable to 
perform the Shraddha of the adoptive father because the adoptee would not cease 
“to be the Shadu of the person to whom the adoption is made; it was further 
said that the adoptee would be incapable of performing the Sradh of the adoptive 
maternal grand father as the latter would be the adoptee’s father-in-law. 

Unfortunately, however, for the plaintiff’s case his witnesses were unable to 
quote any authority except their own ipse digit for this propositiog that the 
adoptee would be incapable of performing the Shradh of his adoptive father or 
adoptive maternal grand father. The plaintiff’s witness Anantkrishna Sastri—a 
Mahamahopadhyaya, made a statement that according to Dharmashagtras a 
wife’s sister’s husband cannot be adopted. As authority for this proposition he 
relied on a passage in Dattaka Mimansa which prohibits the adoption of a daugh- 
ter’s son, a sister’s son and a mother’s sister’s son and adds thus:— 

“This clearly proves that a daughter’s son and a mother’s sister’s son are (in this 
respect) equal to a sister’s son. This is just proper because there is in these three, the 
same degree of (prohibited) marriageship (Viruddha Sambandha)”. 

It is true that Dattak Mimansa has in a later passage gone further and said 
that son of a woman who could not be married because of Virudha Sambandha 
relationship should be excepted from adoption ( faxem ). We 
have, however, held in Mst. Abhiraj Kuer v. Devendra Singh (C. A. No. 379/ 
58) in which judgment has been delivered to-day that this rule in Dattaka 
Mimansa against Virudha Sambandha putra is only recommendatory and not 
mandatory. Apart from that it is diffieult to see how the wife’s sister’s hus- 
band.can be-considered to be Virudha-Sambandha-putra. It is thus clear that 
even if the limitations of the orthodox Dattaka adoption apply to Goda adop- 
tion there is no bar to the adoptiop of the wife’s sister’s husband. 

On the materials on the record we are also satisfied that there is no custom 
barring the adoption of the wife’s sister’s husband in Goda Dattak form. 

On the question whether in Goda Dattak adoptions the adoptee must if pos- 
sible be from the family of the adoptive father, it is important to notice that 
the several objects for which Goda Dattak adoptions are made may well be 
satisfied even if the adoptee be from some other Vallabhacharya family. Practi- 
cally the only evidence given in support of the ease that there is a custom as 
alleged that if possible the adoptee must be from the adoptive father’s family 
is by the plaintiff himself. His witness Lakshmi Shankar Upadhaya, who, as 
already stated, appears to have considerable experience of Goda Dattak adop- 
tions does not speak of any such custom. Even his witness Hari Krishna Virji 
Sastri, who appears rather partial to him—it may be mentioned that he admits 
having read even the plaint on being sent for by the plaintiffi—does not speak 
of any such custom. Against the plaintiff’s own evidence that there is such a 
custom we find defendant No. 2 giving three instances where boys from other 
families were adopted in Goda Dattak even though members in the adoptive 
father’s family were present. It is true that the evidence does not show whe- 
ther such adoptions from other family took place only after members in the 
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adoptive father’s family who might have been available for adoption declined to 
be adopted. It will be unreasonable, however, to expect such evidence as to the 
exaet circumstances under which adoptions were made from other families 
even in the presence of members in the adoptive father’s family. But even if 
it be correct to say that the defendant has not established clearly that members 
from other families were adopted even though members in the adoptive father’s 
family were willing to be adopted, the fact remains that the plaintiff has not been 
able to establish by either any authorftative texts or from the opinion of some 
person well learned about the Goda Dattaka customs that a custom exists bar- 
ring the adoption of members from other Vallabhacharya families if i were 
possible to adopt members from the adoptive father’s family... ° 

[The Court, after considering some evidence, not material to the report, 
proceeded. | . 

We are, therefore, of opinion that the High Court is right in its conclusion 
that no implied prohibition by Aniruddhalalji of adoption of anybody other 
than the plaintiff or his sons has been proved. 

The last argument that the parties being governed by the Madras School 
of Mitakshra, the adoption is invalid in the absence of consent by the hus- 
band’s sapindas must be rejected, for the simple reason that the letter exh. 115 
and the evidence of the plaintiff’s own witnesses justify the conclusion that in 
his life time Aniruddhalalji authorised Mahalakshmi Bahuji Maharaj to make 
an adoptién after his death—though at the same time indicating his preference 
for one particular boy. The necessity of consent of the husband’s sapindas 
would arise—if the Madras School of Mitakshra law was applicable—only where 
there Was no authority from the husband. 

Ta the present case there was authority from the husband to adopt and so, 
even if the rule of orthodox Dattak adoption was applicable and Aniruddha- 
lalji was governed by the Madras School of Mitakshra, the question of any con- 
sent of husband’s sapindas does not arise at all. In the view we have taken of 
this argument it is unnecessary for us to consider whether the High Court was 
right in rejecting the application for amendment of the plaint that was made by 
the plaintiff ın order to induce the High Court to consider this very argument. 
It is also not necessary for us to enter into the question on which some evidence 
appears to have been led though no issue was framed, viz., whether Goda Dattak 
adoption is a mere variant of the orthodox Dattak adoption or an affiliation al- 
together different from Dattak adoption. We, therefore, express no opinion on 
this question. 

The appeal is dismissed with costs. 

Appeal dismissed.. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Abhyankar. 
LALJI HARBAJI KOKATE v. THE MAHARASHTRA REVENUE 
TRIBUNAL, NAGPUR.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch) Area Act 
(XCIX of 1958), Secs. 6,7 2(12)—Land cultivated in partnership by owner and part- 
ner—Whether partner can claim status of deemed tenant under s. 6. 

Where under a contract of partnership for cultivation of land the owner of the 

land is entitled to be on the land and do the cultivation personally, his partner who 

has entered into partnership for cultivation of the land cannot claim the status of a 
*Decided, January 18, 1962. Special Civil “A person lawfully cultivating any land 
Application No.*102 of 1961. belongmg to another person shall be deemed 


The relevant part of the section runs to be a tenant if such land is not cultivated 
thus:— , _ Personally by the owner....” 
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deemed tenant under s. 6 of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958. 


‘Tue facts appear in the judgment. . 


Y. V. Jakatdar, for the petitioner. 
WS. N. Kherdekar, for respondent No. 4. í 


ABHYANKAR ‘ds. This petition under art. 227 of the Constitution is filed by 
Lalji son of Harbaji. He claims to be a tenant of S. No. 18/2 of mauza Wardha- 
pur in Arvi tahsil of Wardha district. Respondent No. 4 Bapurao is the tenure 
holder of that field. The petitioner’s case was that he cultivated the land as 
a lessee in the year 1958-59. He was, therefore, recorded as a tenant in the 
Record of Rights prepared under s. 8(1) of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and Kutch Area) Act, 1958. Respondent No. 4, 
the landlord, being aggrieved by this entry made an application to the Tahsildar 
under s. 8(3) of the new Tenancy Act for the correction of the entry. The 
contention of respondent No. 4 was that the petitioner was not a tenant and that 
he cultivated the land in 1958-59 not as tenant but in partnership with hin. 
The agreement was that each of them should provide a pair of bullocks. In 
addition respondent No. 4 kept a servant of his own for agricultural operations 
and incurred expenditure. The produce was to be divided, after paying 3/5th 
share ‘on account of ownership of the land, half and half in respect of the 
remaining 2/5th. On the other hand, the petitioner’s case was that he had 
taken the field on lease on Pancham Bat during 1958-59 and that the petitioner 
was to give 3/5th of the produce to respondent No. 4 and the petitioner was 
to retain 2/5th of the remaining share, All the expenditure, according to the 
petitioner, was to be incurred by him. He, therefore, claimed the status of a 
tenant. The Tahsildar who heard the evidence came to the conclusion that 
the petitioner had failed to prove that he had entered into a contract of lease 
and upheld the contention of respondent No. 4 that both petitioner and res- 
pondent No. 4 had cultivated the land in partnership of which {erms were as 
alleged by respondent No. 4. 

The petitioner challenged the order in appeal before the Deputy Collector. 
The Deputy Collector after considering the respective contentions affirmed the 
finding of the Tahsildar that the petitioner was a partner in cultivation and 
that in that capacity he cultivated the land along with respondent No. 4. He, 
‘therefore, dismissed the appeal. 

The matter was taken in revision by the petitioner before the Revenue Tri- 
bunal. The Tribunal stated in para. 2 of its order that the question whether 
the cultivation of the land was carried on on the basis of partnership or as a 
lessee was a pure question of fact and the concurrent findings of the two autho- 
rities below were not open to challenge on any ground permissible in law. The 
Tribunal affirmed the finding of the Courts below that the land was cultivated 
in partmership and not as lessee. The petitioner took an alternative submission 
before this Tribunal based on the contention that he must be deemed to be a 
tenant under s. 6 of the new Tenancy Act because he was the person lawfully 
cultivating the land belonging to another person and that the land was not 
cultivated personally by the owner. This contention was also negatived by the 
Tribunal because the Tribunal held that it was clear from the record that! res- 
pondent No. 4 had engaged a servant, that he contributed a pair of bullocks for 
the purpose of cultivation and that he had occasionally visited the land and super- 
vised. the work which was carried on by his servant under his directions. Accord- 
ing to the Tribunal it was not necessary for the owner in order that he should 
be Held to cultivate personally that he should go day to day in the field for 
the purpose of supervision. The revision was, therefore, rejected. 

In support of this petition, it is contended that the authorities below have 
not strictly constructed the provisions of s. 6 of the new Tenancy Act and 
according to the petitioner, respondent No. 4 cannot be held to be cultivating 
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the land personally by strict interpretation of the phrase ‘to cultivate person- 
ally’ as given in s. 2(12) of the new Tenancy Act.. Now, under the definition 
‘to cultivate personally’ means to cultivate on one’s own account (i) by one’s 
own labour, or (ii) by the labour of any member of one’s family, or (iii) under 
the personal supervision of oneself or of any member of one’s family by hired 
labour or by servants on wages payable in cash or kind but not in crop share. 

According to the petitioner, what respondent No. 4 did was merely to pro- 
vide a pair of bullocks and services of a servant. : Even on the finding recorded 
by the Courts below it cannot be said, according to the petitioner, that respon- 
dent No. 4 did personal supervision. Now, it has been found by the Cours below 
and also by the Tribunal in para. 3 of its order that it was enough if respondent 
No. 4 visited the land and his servant worked under his directions and super- 
vision. It is not disputed that the contention that a pair of bullocks was lent 
by respondent No. 4 or the services of the servant were lent, as at one time sug- 
gested by the petitioner, is not correct. It is respondent No. 4 who had control 
and dominion over the work of agricultural operations done by his servant. We, 
therefore, fail to see why it cannot be said that respondent No. 4 did personal 
supervision by himself and thus cultivated the land personally. He had also 
employed a servant who was acting under the control and directions of the 
master i.e. respondent No. 4 and that would also constitute the act of personal 
cultivation as defined in the Act. 

The p&titioner wants the fictional definition of tenant as given in sub-s. (/) 
“of s. 6 to be construed strictly. We do not see why such strict construction 
should be put in the absence of any indication to that effect. On a reasonable 
construction of the fictional definition of tenant given in sub-s. (J) of s. 6 it 
would appear that the petitioner who was no doubt cultivating the land must 
establish two facts, (i) that he was lawfully cultivating and (ii) that the land 
which he was cultivating was not cultivated personally by the owner. Now, 
so far as the first condition that has to be satisfied by the petitioner is concerned, 
the petitioner had to establish what right he had to go on the land and do the 
agricultural operations which is the meaning attributed to the word ‘cultivate’. 
A person would not have the right to go to the land of another to do any agri- 
cultural operation or ‘cultivate’ unless such person has established the right 
to do this thing. Now, according to the petitioner, he claimed this right as a 
lessee under the contract of lease. On the other hand, according to respondent 
No. 4, the petitioner had the right to cultivate his land because he was taken 
as a partner in cultivation. On the rival contentions as to the source of the 
right of the petitioner to go on the land, three authorities below have found 
that there was no lease and the right of the petitioner to go on the land was only as 
partner in cultivation. Therefore, even though the petitioner was cultivating law- 
fully in the sense that he had the right to go on the land that right accrued because 
he was held to be a partner in cultivation. But the other condition that has to be 
satisfied by the petitioner is that such land is not cultivated personally by the 
owner. Now, here the contention of the petitioner is that if such land is jointly 
cultivated by the owner along with the partner it could not be said that the 
land is still cultivated personally by the owner. According to the petitioner, 
unless the land is exclusively cultivated personally by the owner there cannot 
be any impediment to his being considered a fictional tenant under s. 6. In 
our opinion, this construction put on the phrase ‘such land is not cultivated 
personally by the owner’ in sub-s. (Z) of s. 6 ‘of the Act is not well-founded. 
There is no doubt in our mind that respondent No. 4, when‘he took the petitioner 
as a partner in cultivation for the relevant year and cultivated the land per- 
sonally within the meaning of s. 2(12) of the Act, was not required excelu- 
sively to cultivate the land. If he were to do so, there is no question of any 
other person acquiring that right. On the other hand, if the petitioner were 
to exclusively cultivate the land, there is no question of the owner cultivating 
the land either. Therefore, it is precisely in these circumstances, where two 
persons have the right to cultivate the land that the question would arise whe- 
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ther the owner is cultivating the land and at the same time some other person 
is also lawfully cultivating the land. One person can have the right-to culti- 
vate the land either because he is a lessee or because he is the owner or partmer 
in cultivation or has some other legal right which gives him that right. In this 
case, the fact that the petitioner is established to have entered into partnership 
for the cultivation of the land has been fully proved. According to the peti- 
tioner, on proper interpretation of the new Tenancy Act, there is no scope for 
the contention that a partner in cultivatfon is not a tenant or a lessee within 
the meaning of s. 6. We fail to see that there is any such exclusion. The very 
definitien in sub-s. (J) which creates a deemed tenant itself postulates that 
the owner must not be on the land cultivating personally. Jf in given circum- 
stances- like the contract of partnership for cultivation the owner is entitled 
to be on the land and do the cultivation personally, in those circumstances a 
partner cannot claim the status of a deemed tenant under s. 6. 

In our opinion, therefore, ‘the findings of the Courts below are not vitiated 
by any error either of law or jurisdiction. No other point was argued. The 
result is that the petition fails and is dismissed with costs. 

Petition dismissed. 


Before Mr. Justice Tambe and Mr. Justice Chandrachud. 


RAMASWAMY IYAR AGNELLUS LAWRENCE GOPALAN o THE 
UNION OF INDIA.” 

Indian Penal Code (Act XLV of 1860), Sec. 70—Criminal Procedure Code (Act, V of 
1898), Sec. 386—-Army Act (XLVI of 1950) Secs, 174, 69—Expression “levy” in s. 70 
Indian Penal Code, whether means actual realization of fine—Whether limitation 
prescribed in s. 174 of Army Act for realization of amount of fine imposed by Court 
Martial. 


The expression ‘levy’ in s. 70 of the Indian Penal Code, 1860, means to seize for 
the purposes of collecting the fine or to enforce an execution for a certain sum. It 
does not mean the actual realization of the fine. 

Collector of Broach v. Ochhavlal Bhikalal’ and Mir Ahmad v. Collector, Peshawar 
Dist.’ referred to. 

The period of limitation for the -recovery of fine awarded by the Court Martial 
under s. 409 of the Indian Penal Code, 1860, through the agency of a magistrate as 
provided in s. 174 of the Army Act, is subject to the limitation imposed by s. 70 of 
the Indian Penal Code. 


One Ramaswamy (petitioner), who was a Captain in the Indian Army, was 
convicted by a Court Martial under s. 409 of the Indian Penal Code and sentenced 
to three years’ rigorous imprisonment and was directed to pay a fine of 
Rs. 40,000 on January 14, 1955. Process was issued by the Judicial Magistrate, 
First Class, Nasik, for the recovery of the fine, and in execution on November 
6, 1955, certain properties were seized from the possession of the petitioner’s 
wife. Her objection to the effect that the property was hers was disallowed by 
the Court dealing with the warrant. As provided by the rules under s. 386 of 
the Criminal Procedure. Code, within one year, she filed the necessary suit in 
the Civil Court for a declaration. that the property belonged to her. In the 
meantime the attachment continued. The trial Judge decreed her suit against 
which the Union of India filed_an appeal to the High Court which was First 
Appeal No. 322 of 1959. 

The petitioner applied to the High Court contending that under s. 70 of the 
Indian Penal Code, if the fine was not realised within a period of six years, 
nothing further could be done and all the processes came to an end. He, there- 

*Decided, January- 23/24, 1962. Letters: the decision of, Civil Judge, Senior Division, 
Patent Appeal - No. 42 of 1961, against the at Nasik, in Civil Suit No. 45 of 4958. 


decision of Patel J.,in Civil Application No. 425 1 (1940) 43 Bom. L.R. 122. 
of 1961 in First Appeal No. 322 of 1959, from ` 2 [1943] A.LR. Pesh. 56. 
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fore, prayed that the appeal and the cross-objections should be dismissed or 
rejected as having lapsed and he should be delivered the possession of certain 
life insurance policies which had been seized during the process of execution. 

The application was heard by Patel J. who in the course of his judgment 
delivered on February 20, 1961, observed as follows: 


PATEL J....Section 70 of the Penal Code provides that ‘‘the fine, or any 
part thereof which remains unpaid, nfsy be levied at any time within six years’ 
after the passing of the sentence’’. The rest of the section is not material for 
the purposes of the present discussion. Relying on the authorities of MireAhmed 
v. Collector, Peshawar Dist.’ and Collector of Broach v. Ochhavial Blikalal,- 
it is argued that the word ‘‘levied’’ must mean ‘‘realised’’. In the first case 
there does not appear to be any discussion. The second case does not support 
the contention. In this case a warrant in respect of the fine was issued by the 
Magistrate which’ in law is deemed to be a decree. Thereafter, a darkhast was 

. filed for execution against immoveable property. This Court held that since 
the darkhast was filed beyond the period of six years after the imposition of the 
sentence, the recovery was barred; it was not concerned with the actual process 
of seizure and sale. This judgment is clearly distinguishable. 

The word ‘levy’ has several meanings. It means raise (contribution or taxes), 
impose (rate, toll), raise by legal execution or process on person’s goods. It is 
very ofteM used in taxing statutes in the sense of imposition of a tax. To give 
it a meaning which would indicate only the end of the process of collection would 
be to unduly limit the meaning of the word. In this country unfortunately law 
allow$ a large number of processes which enable a person, who is liable, to 
take not six but even 20 years. It would not, therefore, be difficult for any 
one to avoid the recovery of fine if such a restricted meaning is given to the 
word. The language of a statute is to be construed reasonably and restrictions 
not intended by the Legislature cannot be invented by a Court. I do not see 
any reason why the word ‘levy’ should be construed to mean ‘realise’. In this 
view of the matter it is impossible to accept the petition of the applicant. There 
can, therefore, be no question of my dealing with the appeals. The other points 
which he has raised cannot arise and I do not think it is necessary for me to 
deal with them. 


The application fails and is rejected. 
Tue petitioner appealed under the Letters Patent. 


Party in person for the appellant. 
V. H. Gumaste, Additional Government Pleader, for respondent No. 1. 
K. R. Bengeri and Mrs. C. K. Bengeri, for respondent No. 2. 


£ 


Taupe J. Facts material for the purposes of this appeal in brief are: The 
petitioner Mr. Gopalan is an ex-Army Officer. On January 14, 1955, he was 
convicted by a Court Martial under s. 409, Indian Penal Code, and was sen- 
tenced to suffer three years rigorous imprisonment and to pay a fine of 
Rs. 40,000. The Military Authorities sent a copy of the sentence to the Judicial 
Magistrate, First ‘Class, Nasik, for the purpose of recovering the amount of fine. 
The Magistrate in his turn, in execution of the order of sentence, attached the 
following properties on November 6, 1955: 

(1) Three Life Insurance Policies; 

(2) Savings Bank Account of Rs. 10,000 in the Punjab National Bank, 

Nasik Branch; 

(8) A Radio; and 

(4) A motor car bearing registration No. BML 24038; 
and since the date of the attachment the property has been taken in the custody 
of the Court. The car has subsequently been sold for Rs. 4,675 and the amount 
is in Court. Petitioner’s wife Mrs. C. V. Gopalan filed before the Magistrate an 
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‘objection to the attachment under r. 6 of the Rules framed under s. 386 of 
the Criminal Procedure Code. She claimed that she was the owner of the- 
Life Insurance Policies, the Savings Bank Account and the Radio. The daughter 
in her objection claimed the motor car as belonging to her. After holding a 
summary inquiry the Magistrate dismissed the claims made by Mrs. Gopalan 
as well as as by the daughter of Mr. Gopalan by his order dated October 22, 
1956. Both Mrs. Gopalan as well as the daughter of Mr. Gopalan filed different 
suits challenging the order made by the*Magistrate in the objection cases, in 
the Court of the Joint Civil Judge, Senior Division, Nasik. The suit instituted 
by Mra Gopalan was Civil Suit No. 45 of 1957 and that instituted by the 
daughter was Civil Suit No. 586 of 1957. Both these Civil, Suits were consoli- 
dated for the trial and were decided by the learned Judge on January 23, 1959. 
The decision in short was that the three Life Insurance Policies belonged to 
Mr. Gopalan, the Bank Account and the Radio belonged to Mrs. Gopalan, and 
the motor car belonged to Miss Gopalan. Against these two decisions of the 
Civil Judge, the Government has preferred two appeals in this Court. They 
are First Appeal No. 483 of 1960 and First Appeal No. 322 of 1959. Mrs. Gopa- 
lan also has filed cross-objections claiming the Life Insurance Policies as her 
own property, and both these appeals are still pending. During the pendency 
of these two appeals Mr. Gopalan filed an application on February 16, 1961, 
that for reasons stated by him in this application both these appeals have be- 
come infructuous and, therefore, they may be dismissed with costs. He similarly 
prayed that the cross-objections of Mrs. Gopalan in which she claimed the 
three Insurance Policies as belonging to her should also be dismissed, and he 
further prayed that the three Life Insurance Policies be returned to him.* 

The ground ion which this application is founded is that under s. 70 of the 
Indian Penal Code the amount of fine has to be levied within a period of six 
years from the date of sentence. The sentence of fine was imposed on him on 
January 14, 1955. On January 14, 1961, the said period of six years had elapsed. 
Till that date the amount of fine had not been realised by the Magistrate attach- 
ing the property. After January 14, 1961, as an effect of the provisions of s. 70 
of the Indian Penal Code, the Magistrate had no jurisdiction to proceed to 
realise the amount of fine. As it is no more possible for the Magistrate to 
realise the amount of fine the appeals have become infructuous. In short, his 
contention was the word ‘levy’ occurring in s. 70 of the Indian Penal Code 
means ‘realise’. This application was heard on February 20, 1961, and was 
dismissed on the same day, the learned Judge holding that there is no reason 
to construe the word ‘levy’ to mean ‘realise’. Against this order of the learned 
Judge this Letters Patent Appeal has been filed. 

Mr. Gopalan has argued his own appeal, and if we may say so, with consider- 
able ability. It is his contention that the word ‘levy’. used in s. 70 of the 
Indian Penal Code means ‘realise’ Mere effecting an attachment of the pro- 
perty within a period of six years is not sufficient, but the executing Court 
must complete the entire process of attachment and sale within a period of six 
years. If the entire process is not completed within a period of six years, then . 
the Magistrate ceases to have jurisdiction to take any further steps in that 
matter. In support of his contention he also referred us to the expression ‘levy’ 
used in ss. 68 and 69 of the Indian Penal Code. In support of his argument 
he also referred us to the decisions in Mir Ahmad v. Collector, Peshawar Dist.1 
and Collector of Broach v. Ochhavlal Bhikalal.2 

On the other hand, it is the contention of Mr. Gumaste, who appears for 
respondent No. 1, that s. 70 of the Indian Penal Code has no application in- 
asmuch as it is a conviction by a Court Martial under the Army Act, and in 
the Army Act there is no provision similar to the one under s. 70 of the Indian 
Penal Code. Under s..174 of the Army Act the Military Authorities concerned 
have a power to send a copy of the sentence to any Magistrate in India for 
realisation of the amount and no time limit has been prescribed in that section 

1 [1943] ALR. Pesh. 56. ` 2 (1940) 43 Bom. L.R. 122. 
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for realisation ‘of the amount of fine awarded by a Court Martial. In the alter- 
native it is the contention of Mr. Gumaste that the expression ‘levy’ used in 
s.70 of the Indian Penal Code does not mean ‘realise’ but only means ‘enforce’ 
by issuing a process for realisation of fine by attachment and sale of the pro- 
perty of the accused. According to him, if an attachment is effected within a 
period of six years from the date of sentence s. 70 of the Indian Penal Code 
had been fully complied with. ` 

It is indeed true that the convictidn of the appellant is by a Court Martial. 
But it is difficult to accept the argument of Mr. Gumaste that! the conviction 
of the appellant is exclusively under the Army Act. On the other had, as al- 
ready stated, the yecord of the case shows that the conviction is under s. 409 
of the Indian Penal Code. Mr. Gumaste has referred us to s. 69 of the Army Act 
and the material part of that section provides that: 

“Subject to the provisions of section 70, any person subject to this Act who at any 
place in or beyond India commits any civil offence shall be deemed to be guilty of an 
offence against this Act and, if charged therewith under this section, shall be liable to 
be tried by a Court-Martial and, on conviction, be punishable as follows, that is to say,- 

(a) if the offence is one which would be punishable under any law in force in India 
with death or with transportation, he shall be liable to suffer any punishment, other 
than whipping, assigned for the offence, by the aforesaid law and such less punishment 
as is in this Act mentioned; and 

(b) in any other case, he shall be liable to suffer any punishment, other than whip- 
` ping, assigned for the offence by the law in force in India, or imprisonment for a term 
‘which may extend to seven years, or such less punishment as is in this Act mentioned.” 
Having regard to the aforesaid provisions of this section, in our opinion, all 
that the section provides is to empower the Court Martial to take cognizance 
of and try civil offences as if they were offences under the Act. Civil offence 
has been defined under s. 8(i) of the Army Act to mean ‘‘an offence which is 
triable by a criminal court’’; but for the provisions of s. 69 a Court Martial 
would not have jurisdiction to take cognizance of and try any offence which 
was triable by regular criminal Courts, and it is for this purpose that s. 69 
has been enacted. That section also puts certain limitations in the matter of 
_ imposition of sentence. We are unable to read anything in this section which 
relates to the recovery of the fine awarded by a Court Martial. 

The apposite section which speaks about realisation of fine awarded by a 
Court Martial is s. 174 of the Army Act. The material part of that section is 
in following terms: 

“When a sentence of fine is imposed by a Court-Martial under section 69... a copy 
of such sentence, signed and certified by the confirming officer,... may be sent to any 
Magistrate in India, and such Magistrate shall thereupon cause the fine to be recovered 
in accordance with the provisions of the Code of Criminal Procedure, 1898... for the 
levy of fines as if it were a sentence of fine imposed by such Magistrate”. 

Now this section creates a fiction and that fiction is that when a copy of the 
sentence of fine awarded by a Court Martial is sent to any Magistrate in 
India he gets jurisdiction to recover the amount of fine as if the sentence of 
fine awarded by the Court Martial is a sentence imposed by the Magistrate 
himself. That being the fiction created by this section, it would necessarily 
follow that his powers to recover the amount of fine awarded by the Court. 
Martial are coextensive with his powers to realise the fine imposed by him. 
In the instant case, the sentence of fine imposed by the Court Martial is under 
s. 409 of the Indian Penal Code. The power of the Magistrate to whom a copy 
of this sentence has been sent for realisation would, therefore, be coextensive 
only with his power to realise a sentence of fine imposed by him under s. 409 
of the Indian Penal Code. There cannot be any dispute that the powers of 
-the Magistrate to realise the fine imposed by him under s. 409 are subject to 
the limitations imposed by s. 70 of the Indian Penal Code. The first contention 
raised by Mr. Gumaste that there is no period of limitation for the recovery 
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of fine awarded by the Court Martial under s. 409 of the Indian Penal Code 
through the agency of a Magistrate, therefore, should fail. 

That brings us to the next question relating to the construction of the expres- 
sion ‘levy’ occurring in s. 70 of the Indian Penal Code. Part of that section 
material for the purposes of this case reads: 

“The fine, or any part thereof which remains unpaid, may be levied at any time 
within six years after the passing of the sentence. ..”. 
This section or any other provision of the Indian Penal Code does not prescribe 
the procedure by which the fine imposed has to be levied. The section only 
speaks 8f the period of limitation within which the fine imposed has to be 
levied. The procedure relating to the realisation of fine is eprovided in s. 386 
of the Code of Criminal-Procedure and the rules framed thereunder. The proce- 
dure prescribed in s. 386 is two-fold; viz. (1) issue of a warrant for levy of 
the amount of sentence by attachment and sale of movable property belonging 
to the accused; and (2) issue of a warrant to the Collector of the District autho- 
rising him to realise the amount by execution according to civil process against 
the movable or immovable property, or both, of the accused. Sub-section (3) 
of s. 886 provides that when a Criminal Court issues a warrant to the Collector 
for realisation of the amount! of fine, the warrant itself shall be deemed to be 
a decree, and the Collector the decree-holder within the meaning of the Code 
of Civil Procedure. The only limitation on the power either of the Magistrate 
or the Civil Court in this matter is not to execute the decree by process of 
arrest and detention of the accused in prison for non-payment of the fine. Sub- 


section (2) of the section empowers the State Government to make rules yegu-' 


lating the manner in which warrants for levy of the amount of fine by attach- 
ment and sale are to be executed, and for summary determination of any claims 
made by any person other than the offender in respect of the properiy attached 
in execution of such warrants. We are here concerned with the warrant of 
attachment issued by the Magistrate, and that brings us to the rules framed 
under sub-s. (2) of s. 386 of the Code of Criminal Procedure. 

Rule 5 provides that if no claim is preferred to any property atta¢hed, within 
one month from the date of the attachment, by any person other than the 
offender, the Police Officer executing the warrant shall have power to sell the 
property within the time mentioned in the warrant. Rules 5 to 10 prescribe 
the procedure that has to be followed by a Magistrate if any objection to the 
attachment is lodged by any person other than the offender within 30 days from 
the date of the attachment, and the inquiry that has to be held in respect of 
the objection filed. Rule 11 provides that: 

“Any person whose claim has been disallowed in whole or in part by a decision under 
rule 10 may, within a period of one year from the date of such decision, institute a suit 
to establish any right which he claims in respect of the property in dispute, but subject 
to the result of such suit, if any, the decision shall be conclusive.” 


Now, the word levy has various shades of meaning used in different context 
including ‘realise’. In Webster the meaning of this word in the context of 
law is given as: ‘‘To seize for the purpose of collecting money, also, to enforce 
(an execution for a certain sum)’’. According to the appellant we should hold 
that the expression ‘levy’ means ‘realise’, while according to respondent No. 1 
we should hold the expression ‘levy’ to mean ‘to seize for the purpose of collect- 
ing money, or to enforce for the execution of a certain sum’. It has to be con- 
sidered which out of the two meanings of the expression ‘levy’ we should accept 
in this case. Now the rule in this matter as set by Craies on Statute Law at 
page 85 is in following terms: 

“Of course, if the words are ambiguous, and one construction leads to enormous in- 
convenience, and another construction does not, the one which leads to least inconveni- 
ence is to be preferred. The Courts will not lightly impugn the wisdom of the Legisla- 
ture, and if any alternative construction, although not the most obvious, will give a 


ve 
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reasonable meaning to the Act and obviate the absurdities or inconveniences of an ab- 
solutely literal construction, the Courts deem themselves free to adopt it.” 

The subject-matter of s. 70 of the Indian Penal Code is to preseribe a period 
of limitation for the levy of the fine imposed by a Criminal Court when it re- 
mains unpaid either in part or in full. Now, so far as our knowledge goes, we 
have not come across any legislative provision which has preseribed any limit 
for completing the proceedings takey in Court. for the purposes of realisation 
of money through Court. But, on the other hand, in every case the Legislature 
has prescribed the period within which a party seeking aid of the Court to 
recover money must move the Court for the purposes of the recover¢ of the 
amount through Ceurt. We see no reason to hold that the Legislatui has de- 
parted from its normal practice in the presenti case. To hold so, in our view, 
would lead to startling results. It certainly is within the volition of a party 
that wants the aid of the Court in the matter of realisation of the money to 
go to the Court. But once he goes to the Court it does not depend on his voli- 
tion to bring the proceedings to an end. On the other hand, as to when the 
proceedings would come to an end would depend on the steps taken by the 
party from whom the money is sought to be recovered, or steps taken at his 
instance, or even in certain cases steps taken by some other persons who might 
have no concern with the persons from whom the money is sought to be recover- 
ed. The, Civil Procedure Code as well as the rules framed under s. 386 of 
the Code of Criminal Procedure would show that when a property of the per- 
son is attached for the purpose of realisation of the amount by its sale, a right 
is conferred on a person, who claims that, property to belong to him, to file an 
objection to the attachment. The Court or authority that attaches the pro- 
perty then inquires into the objection. If the objection is rejected, the party 
concerned has also a right to approach a Civil Court and estabilsh his right in 
a regular civil suit. All these things are necessarily bound to take time depend- 
ing qn the time that remains at the disposal of the Court as well as the tactics 
adopted by the parties. These being the relevant provisions of law relating to 
recovery ofan amount through a Court, it. is difficult to assume that the Legis- 
lature had intended to prescribe a period of limitation’ within which all the 
proceedings relating to the realisation of the amount through Court bave to 
be concluded and the property attached converted into cash. On the other 
hand, having regard to the context, in our opinion, the Legislature in using 
the expression ‘levy’ in s. 70 of the Indian Penal Code had only intended to 
prescribe the period of limitation within which property of the debtor has to 
be seized for collecting the fine or, in other words, for enforcing an execution 
for the recovery of the amount of fine. It is difficult to accept that the Legis- 
lature prescribed an outside limit within which the entire process, commencing 
from attachment of the property and ending with conversion thereof in cash 
by sale has to be completed. To hold so may result in tempting convicts to 
resort to questionable methods for preventing sale of their attached properties 
by protracting the proceedings. 

It is true that the expression ‘levy’ in ss. 68 and 69 of the Indian Penal 
Code has been used in the sense ‘realise’. But then the subject-matter of s. 68 
and s. 69 is totally different from the subject-matter of s. 70. Sections 68 and 69 
deal with the questions as to when the imprisonment of an aecused person which 
he is undergoing for default in the matter of payment of fine is to be termi- 
nated. Necessarily, in this context the imprisonment would terminate only 
when the fine would be paid or the period would expire. The subject-matter 
of s. 70 is entirely different and that is prescribing the period of limitation for 
taking aid of the Court in the matter of realisation of fine. It is not an in- 
variable rule of law that the same expression must be understood in the entire 
legislation in the same sense. On the other hand, as Maxwell at page 322 
puts: ‘‘The*same word may be used in different senses in the same statute and 
even in the same section’’. It is normal rule that-while ascertaining the mean- 
ing of a section of an Act the proper course is to ascertain that meaning from 
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the consideration of the section itself. It is only if it is not possible to do 30, 
a reference to other section need be made. For reasons stated above, in oyr 
opinion, the meaning of the expression ‘levy’ in s. 70 of the Indian Penal 
Code is to seize for the purposes of collecting the fine or to enforce an execu- 
tion for a certain sum. 

Now, the period of limitation prescribed in s. 70 of the Indian Penal Code 
js six years from the date of sentence. Thessentence is awarded on January 14, 
1955, and the properties in question have been seized and attached on November 
6, 1955.. There cannot be any doubt that the properties have been seized for 
the purposes of collecting the amount of fine: There is, therefore, no bar—and 
we see no bar—in s. 70 of the Indian Penal Code prohibittg the Magistrate 
from dealing with the property and proceeding to sell that property for the 
purposes of realisation of the fine. ake appeal filed by the accused, noe 
is liable to be dismissed. 

The two decisions on which veliandė is placed by the appellant are, in our 
opinion, also not of any assistance to the appellant. All that is said in ‘the case 
of Collector of Broach v. Ochhavlal Bhikalal is that the darkhast filed after 
six years to recover fine by sale of immovable property of the offender is barred 
under s. 70 of the Indian Penal Code. -We are not dealing here with any dark- 
hast filed after a period of six years. On the other hand, as shown above, a 
darkhast had already been filed before the expiry of a period of six yeas. This 
case is no authority for holding that even if the darkhast is filed before the 
expiry of a period of six years, the attached property could not be put to sale 
after a period of six years by virtue of the provisions of s. 70 of the Indian 
Penal Code. The judgment in the Peshawar case does not fully state the facts of 
the case and it is, therefore, difficult to accept that it supports the petitioner. 
On the other hand, in that case the aforesaid decision in the Bombay Law 
Reporter had been followed, and that leads to an inference that the facts of 
that case may also be similar to the one of the Bombay case. ° 

In the result, the appeal fails and is dismissed. 

The appellant requests that no costs should be imposed on him, a he is now 
in very poor circumstances. The learned Additional Government Pleader has 
very graciously agreed to forego costs. We, therefore, make no order as to costs. 

In view of the decision, it is not necessary to deal with the two First Appeals 
Nos. 322 of 1959 and 483 of 1960. They may be placed before appropriate Bench 
in due course. 

y Appeal dismissed. 


Before Mr. Justice Patel. 


STATE OF BOMBAY v. DR. N. T. ADVANI.” 

Constitution of India, Arts. 299 (1), 320 (3) (b)—Order of employment made by Deputy 
Secretary to Government of State by and in name of Governor—Order published in 
Government Gazette and communicated to employee—Whether such order amounts 
to contract of employment—Provisions of art. 320(3) (b) whether mandatory. 


If the proper executive authority issues an order appointing a person to a post 
and that person accepts it and joins his duties then he is a person employed and is 
governed by all the Service Rules and a contract of service must be regarded as hav- 
ing been made out. 

Where, therefore, an order of employmnt of a person to a post was signed by the 
Deputy Secretary to Government by order and in the name of the Governor ‘of Bombay 
and it was published in the Bombay Government Gazette and communicated to the 
employee and he worked in obedience to it, 

Held, that such an order amounted to a contract of employment. 

Subodh Ranjan v. N. A. O’Callaghan' and Lakshmi Narain v. A. N. Puri, ausered from. 


*Decided, January 29, 1962. First Appeal in Suit No. 1062 of 1955. 
No. 192 of 1959, against the decision of J. R. 1 [1953] A.I.R. Cal. 319. 
Vimadalal, Judge, Bombay City Crvil Court, 2 [1954] A.I.R. Cal. 335, 
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J. K. Gas Plant Mfg. v.. Emperor, Secretary of State v. Bhagwandas Gover- 
dhandas' and P. L. Dhingra v. Umon of India, referred to. 

” The absence of consultation or any irregularity in consultation with the Union. 
Public Service Commission or the State Public Service Commission as required under 
art. 320(3)(b) does not afford a person serving under the Union or the States a 
cause of action in a Court of law. 

: State of U. P. v. Manbgdhan Lat Srivastava,’ applied. 


THe facts appear in the judgment. 


R. B. Kotwal, Government Pleader, for the State. d 
' A. G. Kripalani,efor the respondent. 


PATEL J. This is an appeal by the State against the decree passed by the 
City Civil Court, for a sum of Rs. 8,062-2-0 made against it in favour of the 
plaintiff. 

The short facts in the case are as follows:— ` 

The plaintiff entered the service of the State in 1933 as an Assistant Director 
of Public Health, and was in due course of time confirmed as a permanent holder 
of the office. He was due to retire at the age of 55 on October 18, 1953. He says 
in the plaint that in the ordinary course, he would have been promoted to the post 
of the Digector of Public Health in about February 1953 but, as he was due to 
retire within about seven months, he agreed to work as a Junior Malariologist in 
the same Department and he was assured by his superior officers that even after 
superannuation he would be continued in service from October 18, 1953, to 
„March 18, 1955. On October 14, 1953, before due date of his retirement, Gov- 
ernment issued an order as follows :— 

“Shri N. T. Advani, Junior Malariologist, 

Malaria Organisation. 

Goyernment of Bombay, 

Local Self Government & Public Health Department. 

Resolution? No. HDO 1853. 

Bombay Castle, [4th October 1953. _ 

Letter from the Director of Publie Health for the Government of Bombay No. S. 
2(M)-A, dated 7th July 1953. 

Resolution:—Government is pleased to direct that Shri N. T. Advani, Assistant 
Director of Public Health, now working as Junior Malariologist, Malaria Organisatiom 
should be re-employed for a period from 18th October 1953, the date of his superannua- 
tion to 13th March 1955, the date on which the sanction for the post of Junior Malario~ 
logist will expire. 

2. The requisite notification should be published in the Bombay Government Gazette. 

By order and in the name of the 
Governor of Bombay. 
G. B. Deshmukh, 
Deputy Secretary to Government,” 


The Notification in respect of the same was published in the Government 
Gazette and this order or -direction was communicated to the plaintiff, the 
Assistant Director of Public Health, Malaria, at Poona, and also to the Account- 
ant General, Bombay, as required by law. In pursuance to this order, which 
he accepted, he continued to work as a Junior Malariologist, when on May 18, 
1954, he was informed by the Director of Public Health that his services would 
be terminated. He made representations to the Government for continuance 
of his service but ultimately on June 2, 1954, he was relieved of his office and 
another gentleman was appointed to take charge from him. In answer to his 
representation, the Government wrote to him that he was re-employed as a 
Junior Malapiologist on a purely temporary basis, and though the order of his 


3 [1947] A.LR. F.C. 38. 5 [1958] A.LRB. S.C. 36. 
4 (1937) 40 Bom. L.R. 19. 6 [1958] S.C.R. 533. 
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re-employment specified that he was to be in service upto March 13, 1955, it 
was open to the Government to determine his appointment before the expiry 
of the said period. The plaintiff alleged that he was relieved from service with- 
out proper authority, that there was no order or notification by the Govern- 
ment terminating his service, that he could only be discharged from service by 
an authority competent to appoint him and that the termination of his service 
was in violation of the Service ‘Rules and,art. 311 of the Constitution and was 
ulira vires, wrongful and void. In the result, he claimed damages amounting 
to Rs. 8,062-2-0. The plaintiff also contended that, in any event, the order 
made bY the Director of Public Health on May 8, 1954, and another dated 
June 21° 1954, did not amount to termination of his service and, therefore, he 
was entitled to the balance of his pay, for the period in dispute. 

The State contested the suit. It admitted the order dated October 14, 1953, 
but contended that since the appointment of the plaintiff was for a period ex- 
ceeding one year, it was stibject to the consultation of the Public Service Com- 
mission, and inasmuch as the Public Service Commission did not confirm the 
re-employment, his services were properly terminated by the Government by 
its letter dated May 8, 1954. The State also contended that the order dated 
October 14, 1953, did not amount to a contract of 'service and that the notice 
given by the plaintiff was not in accordance with law. Assuming that it were 
a contract, the State denied that it was valid for the whole period ang binding 
upon it. The State denied its liability for the sum of Rs. 8,062-2-0 asked for 
by the plaintiff. . 

The learned Judge held that the notice was valid, that the Resolution and/or 
order dated October 14, 1953, taken along with the communication dated 
October 16, 1953, amounted to a contract of service as alleged, that it was 
valid and that the contract of service was not validly terminated by the de- 
fendant. The learned Judge awarded damages as claimed by the plaintiff. It 
is this judgment that is sought to be challenged in this appeal. ; 


[His Lordship after dealing with points not material to this report, proceeded. ] 
It is contended by the learned Government Pleader that the ‘order dated 
October 14, 1958, does not amount to a contract of service in respect of which 
the plaintiff is entitled to sue. He relies for the purposes of his argument on 
art. 299 of the Constitution of India and also the decisions of the Caleutta High 
Court in Subodh Ranjan v. N. A. O’Callaghan’ and Lakshmi Narain v. A. N. 
Puri.2 The decisions referred to by him no doubt support his contention. It 
is desirable, however, to examine the question apart from authorities in the 
present case. Article 229 of the Constitution provides by sub-cl. (J) as 
follows :— 

“IAI contracts made in ithe exercise of the executive power of Union or of a 
State shall be expressed to be made by the President, or by the Governor... of the 
State, as the case may be, and all such contracts and all assurances of property made in 
the exercise of that power shall be executed on behalf of the President or the Gover- 
nor... by such persons and in such manner as he may direct or authorise.” 

First part of this article is simple and says that all contracts shall be ex- 
pressly made either by the President or by the Governor of the State, as the 
case may be; the second part and the more important part says that all such 
contracts, which means contracts referred to in the first part of the para- 
graph and all assurances of property etc. shall be executed on behalf of the 
President or the Governor by ‘such persons and in such manner as he may 
direct or authorise. It is clear from the second part of art. 299 that what is 
required is that all contracts which the President or the Governor may make 
must be executed in the manner and by the authority prescribed by the Presi- 
dent or the Governor. If rules prescribing the mode of executing such contracts 
have been made then whether or not the requirements of art. 299,are satisfied 
will depend upon the nature of the contract in question. Under the second 


1 [1953] A.I.R. Cal. 319. 2 [1954] A.I.R. Cal. 335. 


1962,] STATE OF BOMBAY v. DR. ADVANI (A.0.5.)—Patel J. 449 


part of the article, on the dates on which the Constitution came into force, the 
Government of Bombay has made provision -for the execution of certain kinds 
of*contracts in the specified manner, by a Notification No. G.R., H.D. No. 
1758/6, dated January 26, 1960 (amended by G.R., H.D. No. 1758/6, dated 
July 24, 1950). Under this Notification all contracts relating to assurances in 
respect of properties, conveyances of properties or for purchases and other 
specified matters are required to be eptered into on behalf of the Government, 
as directed there. But the rules do not require that contracts of employment 
to the services must be executed in a particular manner. One may in this 
respect refer with advantage to the Fundamental Rules framed by thé Secre- 
tary of State undereart. 96A, Government of India Act, 1919, and still în force, 
as also the Bombay Civil Services Rules. C.S. (C.C.A.) Rule 3 makes the 
rules applicable to every person in the whole time civil employment of a 
Government in India. As to Central Services in Class I, r. 29 directs that all 
first appointments shall be made by the Secretary of State. Other rules provide 
for all first appointments by other authority there named. In respect of Pro- 
vincial Services, r. 38 provides that all first appointments shall be made 
by the Local Government or an authority empowered by the Local authority in 
that behalf. It is clear that normally so far as appointment to the services is 
concerned, it is intended to be by an order of appointment by an appropriate 
authority and not by document. Rule 46 which is an enabling rule enables the 
controlling authority to enter into an agreement when the circumstances re- 
quire that special conditions should be prescribed for a particular post or posts 
consistent with the rules. Even then it directs that every agreement should 
include a provision that wherever the agreement is silent in respect of any 
matter, then the rules shall apply. We have similar provisions in the B.C.S. 
Rules which are supplementary and are made under the powers delegated to 
the Local Government under the Fundamental Rules. 


If is clear, therefore, that if the proper authority issues an order appoint- 
ing a person to a post and that person accepts it and joins his duties then he 
is a person ¢mployed and is governed by all the rules and contract of service 
must be regarded as having been made out. 


In the present case, the order, which I have reproduced at the beginning of 
the judgment, clearly indicates that the order was communicated by the Deputy 
Secretary to Government by and in the name of the Governor of Bombay. Not 
only that, it was, published in the Bombay Government Gazette and communi- 
cated to the employee and he worked in obedience to it. In my view, therefore, 
it becomes a contract of employment. He must, therefore, be held to be employ- 
ed from October 18, 1958 to March 18, 1955. 


The learned Government Pleader, however, contended that the resolution of 
the Government cannot be regarded as a contract. He has invited my attention 
to the decision in J.K. Gas Plant Mfg. Co. v. Emperor? which has really no 
application where the question was one of construction of s. 40 of Government 
of India Act. There reliance was placed on the construction placed on s. 30 
of the Act in Secretary of State v. Bhagwandas Goverdhandas*+. But Spence 
C.J. of the Federal Court explained that in that case the initial correspondence 
which it was contended contained the contract was not made m the name of 
the Secretary of State and when Government passed a resolution accepting the 
transaction it became a one sided move. The other side refused to accept the 
transaction when in pursuance to the resolution contract form was submitted. 
The decision in Secretary of State v. Bhagwandas Goverdhandas is against 
Mr. Kotwal since it holds that s. 30 of the Government of India Act, 1915, 
does not require a formal document in the nature of an indenture or a deed 
in the case of a contract. In the present case the order of appointment was 
addressed by the appropriate authority in the name of the Governor to the 


3 [1947] ALR. F.C. 38. 4 (1937) 40 Bom. L.R. 19. 
L.R.—-29 
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plaintiff, who accepted it and continued in office thereafter until he was relieved 
of the charge after June 21, 1954. $ 

It is undoubtedly true that where a contract is required to be in a particuflar 
form to be executed by a particular authority, then the requirements must 
necessarily be complied with. But then the first thing that must be established _ 
on behalf of the State is that the contract of service is required to be executed 
as contended for by the State.: Since thaj has not been established, it is impos- 
sible to hold that there was in fact no contract of service. In the cases cited by 
Mr. Kotwal, viz. Subodh Ranjan v. N. A. O’Callaghan and Lakshmi Narain v. 
A. N. Puri, attention of the learned Judge does not seem to have been invited to 
any of the rules referred to by me. It was assumed in these cases that appoint- 
ment to the services must be by a contract executed as required by art. 299 of 
the Constitution. Its ratio would produce the astounding result that neither the 
service rules nor art. 311 of the Constitution will apply to about ninety-nine per 
cent. of the civil servants. In view of what I have stated above, with respect, it 
is not possible to accept the view expressed by Mr. Justice Bose in those cases. 

In P. L. Dhingra v. Union of India® S. R. Das C.J. says (p. 42 e2): 

“...An appointment to a temporary post for a certain specified period also gives the 
servant so appointed a right to hold the post for the entire period of his tenure and his. 
tenure cannot be put an end to during that period unless he is, by way of punishment, 
dismissed or removed from the service.” ° 
In the same case it is held that the protection of the Services Rules and art. 311 
is available to such temporary servants. 

Now, in the present case, if it is assumed that the services of the plaintiff were 
terminated before March 13, 1955, by letters dated May 8, 1954 and June 21, 
1954, the termination of his service is contrary to r. 49 of the Fundamental 
Rules, 33 of the Bombay Civil Services Conduct, Discipline and Appeal Rules 


` and art. 311 of the Constitution. He is in that case clearly entitled to claim 


damages, 

It has been very seriously argued by Mr. Kotwal that since while making his 
appointment the procedure of referring the matter to the Publie Service Com- 
mission was-not followed, the appointment was invalid. He relies on art. 320 
of the Constitution, para. (3) (b). It has been held by the Supreem Court in State 
of U. P. v. Manbodhan Lal Srwastava,® that the provisions of art. 320(3) (c) 
of the Constitution of India are not mandatory and that they do not confer any 
rights on a public servant so that the absence of consultation or any irregula- 
rity in consultation does not afford him a cause of action in a Court of law. 
There is no reason why the ratio in that case should not apply to para. (b), 
language of which is the same as that of para (c). I am not, therefore, prepared 
to hold that on this ground the order dated October 14, 1958, was an invalid 
order and, therefore inoperative. 


It is also contended that the order having been. made without reference to 
the Publie Service Commission, the order of appointment is subject to the 
sanction being accorded by the Public Service Commission thereafter. In the 
first place, the order itself does not make its operation subject to the sanction of 
the Public Service Commission. It is impossible to read into the words of the 
order something which is not there as it would amount to re-writing of the 
order. This argument must, therefore, fail. [His Lordship after dealing with 
a contention not material to this report, concluded.] 


In the result, the decree passed by the Court below must be confirmed and 
the appeal must be dismissed with costs. The defendant to pay the amount to 
the plaintiff forthwith. ; 

f ‘ Appeal dismissed. 


5 [1958] A.LR. S.C. 36, 6 [1958] 8.C.R. 533. 
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CRIMINAL APPELLATE, 
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‘Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Tarkunde. 


STATE. v. RAMSINGH DESASINGH.* 


Bombay Prohibition Act (Bom. XXV of 1949), Secs. 129A, 129B—Certificate of Chemical 
Examiner not mentioning data on which he arrived at percentage of alcohol or not 
giving reasons for his conclusnon—Whether Court can consider evidence furnished 
by such certificate. 


The Court cannot refuse to consider the evidence furnished by the certflicate of 
the Chemical Examiner or Assistant Chemical Examiner issued under s. 129A of the 
Bombay Prohibition Act, 1949, merely because it does not mention the data on 

_ the basis of which the Chemical Examiner arrived at the percentage of alcohol men- 
tioned in his certificate, or because he has not given the reasons for his conclusion. 
Suleman v. State of Gujarat, differed from. 
Emperor v. Behram Irani, explained. 
State v. Dasharath Abuji Badade, referred to. 


Tue facts appear in the judgment. ; 


R. B. Kotwal, Government Pleader, for the State. 
R. M. @urandare (appointed), for the respondent-accused. 


Cuarmnant ©. J. The facts giving rise to this appeal briefly are that on the 
evening of December 8, 1960, the accused was arrested as he was suspected 
to have consumed alcohol. He was sent to the hospital for examination. The 
medical officer, who examined him, issued a certificate exh. 8, in which he has 
stated that the breath of the accused smelt of liquor, that his pupils were dilated, 
that his eyes were congested and that he had consumed liquor. The medical 
officers also collected some blood from the body of the accused and sent it to 
the Chemical Analyser for examination. On April 1, 1961, the Chemical Ana- 
lyser issued à certificate that the blood contained 0. 292 per cent. W/V of ethyl 
alcohol. The accused was then prosecuted on the charge of consuming liquor 
and thereby committing an offence punishable under s. 66 of the Bombay Prohi- 
bition Act. In order to prove that the accused had consumed prohibited liquor, 
the prosecution relied on sub-s. (2) of s. 66 of the Act, which states that, where 
in any trial of an offence for the consumption | of an intoxicant, it is alleged 
that the accused person consumed liquor, and it is proved that the concentration 

« of alcohol in the blood of the accused person is not less than 0.05 per cent. 

weight in volume, then the burden of proving that the liquor consumed was a 
medicinal or toilet preparation, or an antiseptic preparation or solution, or a 
flavouring extract essence or syrup, contdining alcohol, the consumption of 
which is not in contravention of the Act or any rules, regulations or orders 
made thereunder, shall be upon the accused person, and the Court shall in the 
absence of such proof presume the contrary. - The presumption referred to can 
be drawn under this sub-section, only if it is proved that the concentration of 
alcohol in the blood was not less than 0.05 per cent. by weight, in volume. For 
the purpose of showing that the concentration of alcohol in the blood of the 
respondent-accused exceeded the quantity mentioned in sub-s. (2) of s. 66, 
the prosecution. relied on the certificate of the Chemical Analyser. Such a 
certificate is admissible in evidence under s. 129B of the Act. The Chemical 
Analyser had in his certificate not given the data or-the reasons for coming 
to the conclusion that the accused’s blood contained 0.292 per cent. ethyl alcohol. 
The learned Magistrate was of the. opinion that, in the absence of this information, 

*Decided, March 1, 1962. Criminal Appoal © - “1 ‘[1961] A.L.R. Gujarat 120. 

No. 1511 of 1961, against the order of acquittal -2 (1944) 46 Bom. L.R. 481. 
passed by R.R. Salve, Judicial Magistrate, 3 (1961) Criminal Appeal No. 1285 of 1961, 


First Class, at Aurangabad, in Case-No. 113 of decided by Chainani C. J. and Abhyankar J., 
1961. on December 9, 1961 (Unrep.). 
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he could not decide what weight should be attached to the opinion of the Che- 
mical Analyser. He, therefore, held that the prosecution had failed to estab- 
lish that the concentration of alcohol in the blood of the accused was not Pess 
than 0.05 per cent. and that, consequently, they could not rely upon the pre- 
sumption under s. 66 (2) of the Act that the substance, which the accused had 
consumed, was prohibited liquor. He, therefore, acquitted the accused. Against 
the order of acquittal the State has filed this appeal. 

Sub-section (J) of s. 129A of the Act provides that when any Police Officer 
has reasonable ground for believing that a person has consumed an intoxicant 
and tht for the purpose of establishing that he has consumed an intoxicant 
or for the procuring of evidence thereof it is necessary tha his body be medi- 
cally examined, or that his blood be collected for being tested'for determining 
the percentage of alcohol therein, such Police Officer may produce such person 
before a registered medical practitioner for the purpose of such medical exa- 
mination or collection of blood, and request such registered medical practitioner 
to furnish a certificate on his finding whether such person has consumed any 
intoxicant and to forward the blood collected by him for test to the Chemical 
Examiner or Assistant Chemical Examiner to Government. Sub-section (2) 
provides that the registered medical practitioner, before whom such person has 
been produced, shall examine such person and collect and forward in the man- 
ner prescribed the blood of such person, and furnish to the Officer sby whom 
such person has been produced a certificate in the prescribed form containing 
the result of his examination; and that the Chemical Examiner or Assistant 
Chemical Examiner to Government shall certify the result of the test of the 
blood forwarded to him, stating therein the percentage of alcohol and such 
other particulars as may be necessary or relevant. Section 129B states that 
any document purporting to be a certificate under the hand of a registered 
medical practitioner, or the Chemical Examiner or Assistant Chemical Exa- 
miner to Government, under s. 129A, may be used as evidence of the facts 
stated in such certificate in any proceedings under this Act, but that the’ Court 
may, if it thinks fit, and shall, on the application of the proseeution or the 
accused person, summon and examine any such person as to the subject-matter 
of his certificate. This section, therefore, makes a certificate issued by a Chemi- 
eal Examiner admissible in ‘evidence. Ordinarily no certificate issued by a 
person can be admitted in evidence, unléss that person is examined as a wit- 
ness. Section 129B, however, permits the certificate issued by a Chemical Ana- 
lyser being used as evidence in support of the facts stated therein, even though 
the Chemical Analyser has not been. examined and has not given evidence. Con- 
sequently, if such a certificate is produced by the prosecution, it must be ad- 
mitted in evidence and must be treated as part of the evidence in the case, 
even though the Chemical Analysen has not been examined. 

The next question to be considered is what weight should be attached to 
such a certificate, if the Chemical Analyser has not in his certificate disclosed 
the factual data, on which his conclusion is based, or the reasons in support of 
his conclusion. This would depend on the facts of each case. The question whe- 
ther the concentration of alcohol in the blood of the accused person exceeded 
the limit specified in sub-s. (2) of s. 66 is for the Court to decide. In order 
to decide this question, the Court will take into consideration such evidence 
ag may be produced before it. Section 129B only authorises the facts mentioned 
in the certificate issued by the Chemical Examiner being proved by the produe- 
tion of that certificate. It does not say that the certificate shall be conclusive 
proof of the facts stated therein. If the only evidence before the Court is the 
certificate of the Chemical Analyser, and if that certificate is not challenged, it 
would be open to the Court to accept that evidence and draw the presumption 
referred to in sub-s. (2) of s. 66. It cannot, however, refuse to consider the 
evidence furnished by the certificate, merely because it does noé mention the 
‘data, on the basis of which the Chemical: Analyser arrived at the percentage of 
‘aleohol mentioned in his certificate, or because he has not given the reasons 
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for his conclusion. If the Court feels that it should have more information in 
order to satisfy itself about the correctness or otherwise of the certificate, the 
Colurt should summon the Chemical Analyser or ask the prosecution to summon 
and examine him. But without examining the Chemical Analyser, the Court 
would not be justified in holding that the charge against the accused has not 
been proved, merely because the certificate issued by the Chemical Analyser 
only mentions the percentage of alcohol found in the blood of the accused and 
does not give any other particulars. 

The learned Magistrate has relied on the decisioni of a single Judge of the 
Gujarat High Court in Suleman v. State of Gujarat,’ in which the Aearned 
Judge has observedsthat, unless the evidence is given on oath and is tested by 
eross-examination, it is not legally admissible against the party affected, and 
that if the report of the Chemical Analyser as to the alcoholic content of the 
blood of the aceused does not show the tests or experiments performed by him, 

-the factual data revealed by such tests or experiments and the reasons leading 
to the formation of his opinion from such factual data, then the Court cannot 
accept it as a piece of evidence. With respect, we are unable to agree with 
this view of the learned Judge. Section 129B; in terms makes a certificate issued 
by the Chemical Examiner admissible in evidence, even though the officer, who 
issued that certificate, has not been examined in Court, and even though the 
opinion axpressed by him has not been tested by cross-examination. There is 
also no provision of law, which requires that the evidence furnished by the 
certificate of the Chemical Analyser cannot be acted upon, unless the certi- 
ficate also gives particulars about the tests or experiments performed by the 
Chemical Analyser and the reasons, which led him to form the opinion ex- 
pressed in his certificate. If, therefore, the correctness of the opinion expressed 
by the Chemical Analyser in his certificate is not challenged by the accused, 
and if the Court sees no sufficient reason for not accepting that opinion, it 
would be open to the Court to act upon the certificate. 

Mr. Purandare has referred us to the decision of this Court in Emperor v. 
Behram Iram.2 In that case, it was observed that the weight to be attached 
to a report of the Chemical ‘Analyser, which is used as evidence without the 
officer being called as a witness, must depend to a considerable extent on the 
reasons given by the Chemical Analyser for the conclusion arrived at by him. 
It was further observed that, if the Chemical Analyser’s report alone is to be 
considered sufficient, it should contain all the information, which that officer 
himself would have been able to furnish, if he had been examined as a witness. 
In that case, the proprietor of a bakery was charged with using wheat flour or 
wheat products for the preparation of cakes. The Chemical Analyser’s report 
only showed that in two cakes out of about 3,000 cakes, which had been attached 
from the, bakery of the accused, wheat preducts had been found, and the re- 
port did not show what quantity of wheat products had been found in the 
cakes. The defence of the accused was that there might have been a small quan- 
tity of wheat products in the baking powder used by him in the manufacture 
of the cakes. This defence of the accused could not be said to be untrue, in 
the absence of any mention in the Chemical Analyser’s report about the quan- 
tity of wheat products found by him in the cakes examined. It was, therefore, 
observed that in such cases, where the matter to be reported is the presence of 
a certain substance in the articles detained for examination, much depends 
upon the quantity of the incriminating substance found in the articles, and 
that if the Chemical Analyser’s report alone is to be considered sufficient, it 
should contain all the information, which that officer himself would have been 
able to furnish, if he had been examined as a witness. We do not interpret 
this decision as laying down that m all cases the Chemical Analyser’s report 
must contain all the information, which he may, be able to furnish, if he is 
examined as‘ witness. 


1 [1961] A.L.R. Gujarat 120. 2 (1944) 46 Bom. L.R. 481. 
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- The view, which we are taking, is in accordance with the view which Mr. 
Justice Abhyankar and myself took in State v. Dasharath Abujt Badade.? 

- In our opinion, therefore, the learned Magistrate was wrong in acquitting fhe 
accused. The learned Government Pleader has, however, informed us that he 
has filed this appeal mainly in order to get a decision in regard to the view taken 
by the learned Magistrate as regards the admissibility of the certificate of the 
Chemical Analyser and the weight to be Attached to it. The offience was also 
committed by the accused about 15 months ago. We do not, therefore, propose 
to set aside the order of acquittal and send back the case for retrial. We will, 
therefoX, not interfere with the order passed by the learned Magistrate. | 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


a 


i Before Mr. Justice Kotval and Mr. Justice Abhyankar. 
- CHANDRABHAGABAI UDHAORAO v. COMMISSIONER, NAGPUR 


DIVISION, NAGPUR.* 

Madhya Pradesh Land Revenue Code (II of 1955), Sec. 226(1) & (2)t—Land Acquisition 
Act (I of 1894), Sec. 4—Report submitted by Land Acquisition Officer t# Commis- 
sioner that area reserved for abadi insufficient whether sufficient compliance with 
s. 226(1) of Act II of 1955—Condition precedent to applicabihty of s. 226(2). 

Section 226(1) and (2) of the Madhya Pradesh Land Revenue Code, 1954, requires 
the Deputy Commissioner of the district or any person authorised under law by him 
to record a finding that the abadi is insufficient and further that there is no other 
unoccupied land available for the purposes of abadi. 

The Land Acquisition Officer cannot substitute his own opinion for that of the 
Deputy Commissioner in purporting to comply with the provisions of s. 226(1): of 


the Act. 


Under s. 226(2) of the Act it has to be established that no other unoccu- 


pied land is available for purposes of abadi. 
Ramrao Rodba v. State of Maharashtra,’ referred to. 


Tue facts appear in the judgment. 
B. R. Mandlekar, for the petitioner. 


D. B. Padhye, for respondents Nos. 1 to 4. 


ABHYANKAR J. Petitioner No. 1 is a Bhumiswami of S. No. 76, area 35.20 


acres, land-revenue Rs. 26, of village Chincholi. 


Petitioners Nos. 2 and 3 are 


Bhumiswamis of S. No. 68, area 1%6 acres, land-revenue Rs. 21-10-6, of same 
village. They have come to this Court with a request for quashing the noti- 
fication issued by respondent No. 1, the Commissioner of this Division, acting 
under s. 4 of the Land Acquisition Act, declaring that 4 acres and 2 gunthas 
out of S. No. 68 and 2 acres and 38 gunthas out of S. No. 76 are proposed. to 
be acquired for extension of Gaothan for flood sufferers. It appears that in 


the month of July im the year 1960, 


3 (1961) Criminal Appeal No. 1285 of 1961, 
decided by Chainani C.J. and Abhyankar J., 
on December 9, 1961 (Unrep ). 

®Decided, March 2, 1962. Special Civil 
Application No. 254 of 1961. 

The section runs as under :— 

“228. (1) Where the area reserved for 
abadı is in the opinion of the Deputy Com- 
missioner insufficient, he may reserve such 
further area from the unoccupied land in the 
village as he may think fit. 

(2) Where unoccupied land for purposes of 
abadi is not available, the State Government 


river Arunawati which flows through 


may ecquire auy land for the extension of 
abadi and tho Deputy Commissioner shall 
dispose of such land on such terms and con- 
ditions as may be prescribed. ‘ 

(8) The provisions of the Land Acquisition 
Act, 1894, shall apply to such acquisition and 
compensation shall bə payable for the acquisi- 
tion of such land in accordance with the pro- 
visions in that Act.” 

1 (1960) Special Civil Appljeation No. 165 
of 1980, decided by Kotval and Badkas JJ., on 
December 15, 1960 (Unrep.). 
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village Chincholi and by the side of Gaothan and other survey numbers flooded. 
a part of the existing Gaothan area, thus-dislocating some of the residents. It 
is alleged that about six houses were washed away and 35 other persons suffered 
considerable damage to their structures. ` A proposal was, therefore, mooted for 
acquiring land for rehabilitation of these persons on some other suitable sites. 
Ultimately, the Commissioner issued this notification. The notification also 
states that the acquisition was necessary to be made urgently and, therefore, the 
provision of s. 5A of the Land Acquisition Act which permitted objections to 
be raised and considered was being dispensed with under s. 17(4) of the Act. 
The petitioners, therefore, had no opportunity to make grievance before the 
Acquiring Officers te suggest that there were other unoccupied or more’ suitable 
lands providing house sites and that it was not necessary to acquire their 
property. : 

The contention of the petitioners is that besides the present Gaothan land 
there are ear-marked lands which are unoccupied and of extensive dimensions 
available in the village. Survey No. 1 and S. No. 67 which are contiguous to the 
present Gaothan} are two of such sites which are C Class lands and, therefore, 
Government unoccupied lands. Besides there are other lands which are also 
F Class lands measuring about 22 acres and a further area of 69 acres from 
I Class and, all of which are unoccupied lands. The petitioners’ argument is that, 
in view of the availability of these lands it was not open to the respondents to 
proceed to acquire any part of their agricultural land which was under cul- 
tivation unless it was established that the area reserved for abadi was insufficient 
or that other unoccupied land was not available to the Government. It is an 
admitted position that the acquisition which is proposed is for the extension of 
the Gaothan, that is, the abadi of village Chincholi. 

The respondents in their return have made a general statement in para. 18 to 
the effect that it was proposed to acquire the land in dispute ‘‘after considering 
the syitability of all the other lands, occupied or unoccupied which were in 
sight’’ and thus the provisions of s. 226 of the M. P. Land Revenue Code had 
been taken mto consideration. It has been repeatedly held in this Court that 
before the revenue authorities can proceed to acquire any land for the purpose 
of extension of abadi they must comply with the provisions of s. 226(1) and 
(2) of the M.P. Land Revenue Code. There is no averment in the return as 
to which authority, if any, has formed the opinion that the area at present 
reserved for abadi was insufficient. There is no specific mention of any autho- 
rity having come to the conclusion that unoccupied land for purposes of abadi 
is not available for the extension of abadi. When this was pointed out to the 
learned Assistant Government Pleader, appearing for the State, he has pro- 
duced before us a report alleged to have been submitted by the Land Acquisition 
Officer to the Commissioner. Now, the provisions of ss. 226(J) and (2) of the 
M. P. Land Revenue Code required that the decision whether the area reserved 


‘for abadi is insufficient has to be taken by the Deputy Commissioner of the 


district. We have not been shown any authority under which the Land Ac- 
quisition Officer could substitute his opinion for that of the Deputy Commis- 
sioner in purporting to comply with the provisions of s. 226(/). It is further 
to be seen that) under sub-s. (2) of s. 226, it has to be established that no other 
unoccupied land is available for purposes of abadi. In this connection, S. No. 1 
and 5. No. 67 are admittedly other unoccupied lands besides other unoccupied 
lands to which reference has been made in the petition as well as the return. Now, 
the petitioners have made available before us a sketch showing the Gaothan, 
the position of the river and each survey number. The Gaothan of Chincholi 
is shown in red colour and by its side river Arunawati flows; to the north of 
this Gaothan, are S. Nos. 1 and 67. Survey Nos. 76 and 68 from which a por- 
tion is proposed to be acquired are also contiguous to S. No. 67 and S. No. 1 
which are unoccupied lands and in fact divided by a road passing by the bound- 
ay, of these fields and going to the river. It is stated in para. 16 of the return 
as follows: 


t 
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%,,. Survey numbers 1 and 67 are equally unsuitable as this area is also affected by 
the flood and the villagers are unwilling to go over to the that area also....” 

Now, all the averments in the return- are stated to have been made from ìn- 
formation received from official record, according to the affidavit sworn in sup- 
port of the return. We gave an opportunity to the learned Assistant Govern- 
ment Pleader to place before us any record which showed a finding after enquiry 
that these two S. Nos. 1 and 67 were unsuitable because they were liable to be 
affected by floods and the villagers were wnwilling to go and reside there. Ex- 
cept the report submitted by the Land Acquisition Officer it was not possible 
for Uh pageants Government Pleader to point to any other report. But. that 
report also does not make any mention of the fact that any area in either of 
these two Survey numbers is unsuitable on account of being affected by floods 
or that the villagers were unwilling to go over to that area. As far as we can 
see, if survey numbers 1 and 67 are vulnerable to floods there is no reason why 
survey numbers 76 and 68 cannot be said to be equally vulnerable to floods. 
When these two survey numbers are expressly reserved as unoceuiped ‘©’ Class 
~ lands, we do not see why a few villagers who are required to be rehabilitated 
as a result of the previous flood could not be provided with sites on the un- 
occupied lands available. Be that as it may, we are satisfied that respondent 
No. 1 has failed to establish in this case that the provisions of s. 226(/) and 
(2) of the M. P. Land Revenue Code have been complied with. Those provi- 
sions required the Deputy Commissioner of the District or any person duthorised 
under law by him to record a finding that the abadi is insufficient and further 
that there is no other unoccupied land available for the purposes of abadi. _ This 
is not shown to have been done in this case. We are also not satisfied that the 
reasons piven in para. 16 of the return as to the unsuitability of Survey Numbers 
1 and 67 are based on any enquiry or material on record. Thus, as already 
held in the previous. decision of this Court in Ramrao Rodba v. State of Maha- 
rashtra,’ the notification proposing to acquire land out of S. Nos. 68 and 76 of 
village Chincholi cannot be sustained and is liable to be quashed for novi-com- 
pliance with the provisions of s. 226(7) and (2) of the M. P. Land Revenue 
Code. 

The result is that the petition is allowed, and the notification No. C. 14656- 
LAQ-SR Yeotmal-87-1960 dated June 22, 1961, is hereby quashed. The peti- 
tioners will be entitled to their costs. This will of course not prevent acquisi- 
tion of any land necessary for the purposes of extension of Gaothan after due 
compliance with the provisions of law if the State chooses to take any. 

Petition allowed. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


MULKRAJ BODHRAJ CHABRA v. NAGPUR MUNICIPAL — 
CORPORATION, NAGPUR.* 

Criminal Procedure Code (Act V of 1898), Sec. 242-Requirement under s. 242 that Magis- 

trate must state to accused particulars of offence whether a mere formality. 
Under s. 242 of the Criminal Procedure Code, 1898, the particulars of the offence 
must be stated to the accused by the Magistrate and the record must show what 
were the particulars which were explained or stated to the accused by the Magis- 
trate. A mere formality of making a note in the order-sheet stating that the parti- 
culars of the offence were explained to the accused is not due compliance with the 
provisions of s. 242 of the Code. . 
1 (1960) Special Civil Application No. 165 * Decided, March 10, 1962. Crfminal Revision 


of 1960, decided by Kotval and Badkas JJ., Application No. 296 of 1961. 
on December 15, 1960 (Unrep.). 


‘et 
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The requirement under s.: 242 of the Code that the accused must know what is 

the charge that he has to meet is essential in the cases of trials held by summons 

* procedure and non-compliance thereof ‘is s likely to reealt in serious prejudice to one 
side or the other. . : 


Tur facts appear in the judgment. 


r R. D. Saranjame, for the accused-gpplicant. ' 
C. 8. Dharmadhikari, for the opponent. - 
D. B. Padhye, Assistant Government Pleader, for the State. 


ABHYANKAR J. The Nagpur Corporation has imposed octroi tax baer S. 
114(1) (e) of the City of Nagpur Corporation Act, 1948. The Corporation 
_ filed a complaint which was received by the Judicial Magistrate, First Class, 
Nagpur, on September 1, 1959, against the applicant. Paragraph 1 of the 
complaint stated that the applicant took delivery of a new truck outside the 
octroi limits after he filed a declaration at Octroi Outpost No. 1 on the Kamptee 
Road that the truek was for immediate export to Kelzar and obtained a transit 
pass on the same day. After having the truck registered with the Regional 
Transport Authority the applicant took the truck to Exit Outpost No. 8 on the 
Wardha Road, surrendered the transit pass there and then went outside the 
octroi limits with the truck. The applicant is then alleged: to have brought 
back the truck within the octroi limits. Before doing so, however, he is alleged 
to have changed the temporary number plate and fixed on this truck the number 
plate with the registration number issued by the Regional Transport Authority 
on that day. The Octroi Inspector questioned the applicant when the truck 
was brought back within the octroi limits as to whether he had paid the octroi 
duty in respect of the truck but the applicant declared that the truck was 
+ going to Kelzar and that it was to be stationed at Kelzar. The applicant is also 
alleged to have stated that he had a garage for the truck at that place. 

Tti is then stated that on subsequent occasions the applicant brought the said 
truck withir the octroi limits of the city of Nagpur for being used within the 
Corporation limits but no duty was paid. It was also alleged that the appli- 
cant had his residence or business accommodation in the city of Nagpur limits 
and that he had no business accommodation at Kelzar revealing that the ap- 
plicant had no residential or business accommodation outside the city limits of 
Nagpur. It was then stated that the applicant had given a false declaration 
with a view to defraud the Corporation of its octroi duty payable on the truck. 

4 On receipt of this complaint, the Magistrate seems to have decided to try 
the case as a summons case. Under s. 242 of the Code of Criminal Procedure 
when the accused appears or is brought before the Magistrate, the Magistrate 
is required to state 'to the accused the particulars of the offence. I do not 
find from the record any such, particulars which the Magistrate may 
have stated to the accused. It is only mentioned in the order-sheet of 
January 13, 1960—this is probably not in the hand-writing of the Presiding 
Officer at all—that the particulars of the offence are explained to the accused 
and that he pleads not guilty. Very probably this order-sheet is written by 
the clerk attached to the-office of the Magistrate. It is desirable that the Magis- 
trate must bear in mind that the requirement of the law under s. 242 of the 
Code of Criminal Procedure is performance of a judicial act. The law enjoins 
that the particulars of the offence have to be stated to the accused by the Magis- 
trate and the record must show what were the particulars which were explained 
or stated to the accused by the Magistrate. This requirement is not a formality. 
It is essential in the cases of trials held by summons procedure that the accused 
must know what is the charge that he has to meet. There is no framing of 
charge in summons trials and the only opportunity the accused has to know 
what the acausation against him is by the statement of the particulars which 
the Magistrate is in law bound to explain to the accused. In my opinion, the 
Magistrates must bear in mind this requirement of the law in summons cases 
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and non-compliance thereof is likely to result in serious prejudice to one side 
or the other. The facts of this very case reveal the necessity of strict compli- 
ance with this provision. : 

The complaint made by the Corporation in this case apparently referred to 
two kinds of evasions or offences against the accused; one was introduction or 
re-introduction of the truck after changing the number plate within the Cor- 
poration limits on February 20, 1959, afjer surrendering the transit pass but 
without the payment of octroi duty on that day and the second accusation 
against the accused in the complaint was that even on subsequent dates the 
accused\brought the truck and used it within the Corporation limits, thus mak- 
ing himself liable for payment! of octroi duty on the truck fer such user within 
the Corporation limits. 

At the trial, the Corporation called in the witness-box the Octroi Inspector 
and one of its peons to depose as to the actual incident which happened on 
February 20, 1959. It also examined certain other witnesses such as P.W. 4 
and P.W. 6 who stated that they saw the truck belonging to the accused stand- 
ing on the road within the Corporation limits and that the truck carrying goods 


; i ‘did enter the Corporation limits as would appear from the entries in the Re- 


gisters at the Octroi Outposts showing that the persons accompanying this truck 
with goods had paid the octroi duty in respect of the goods carried in the truck. 

The learned Magistrate, however, seems to have confined the inquiry pr under- 
stood the prosecution to be only with respect to the incident of February 20, 
1959. In para. 10 of his judgment the learned Magistrate observed as follows: 

“Thus in the result, I find, that the evidence on the record proves that the accused 

on the date of incident brought again the newly purchased truck ‘by him within the 
limits of the city of Nagpur Corporation with the intention to defraud the Corporation 
of the octroi duty payable on that truck....” 
Thus, even though the Magistrate referred to the other offence on which the 
prosecution relied to show that on subsequent occasions the truck had eutered 
the Corporation limits and had been brought in for use by the accused, such 
acts were not the subject-matter of the inquiry or the charge. In’view of the 
finding in para. 10 the learned Magistrate convicted the accused of the offence 
under s. 152 of the Corporation Act and taking a serious view of the matter 
imposed a fine of Rs..2,000 on the accused. 

The'accused challenged his conviction and sentence before the appellate autho- 
rity in the Sessions Court. The learned Additional Sessions Judge, .Nagpur, 
upheld the finding of the trial Court that on February 20, 1959, the accused 
was proved to have brought in the truck a second time within the Corporation 
limits and admittedly no tax was paid on the truck and, therefore, the learned 
Judge held that the accused had. committed a technical offence. The learned 
Judge also observed in para. 11 of his judgment that there was no evidence 
whatever that though the registered address’ of the accused, was Kelzar, he was 
plying the truck for gain within the limits of the Nagpur Corporation. The 
learned Judge, therefore, holding that the offence proved was of a technical 
nature, reduced the amount of fine from Rs. 2,000 to Rs. 50 only, though he 
maintained the conviction. 

The accused has challenged the orders of the authorities below before this 
Court. It is not necessary to go into the merits of the controversy as to what 
actually happened on February 20, 1959. It is obvious that the prosecution 
was initiated beyond the period of limitation prescribed under s. 382(a) of the 
City of Nagpur Corporation Act. It is not disputed that the offence was com- 
mitted on February 20, 1959, and the Corporation authorities were aware of 
the offence on that very day; yet the complaint was not filed till as late as 
September 1, 1959, that is, till full period of six months was allowed to lapse. 
Obviously, on this short ground the- prosecution could not succeedseven assum- 
ing that there was merit in its contention. I, therefore, allow the revision 
application, set aside the conviction and sentence passed on the accused and 
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hold that the accused is entitled to be acquitted. The complaint was filed as 
yoņd time and the trial Court had no jurisdiction to entertain it. 

However, much of the time of this Court was taken up at one stage in con- 
sidering whether the accused could not be held to be guilty on the evidence led 
by the prosecution that the accused had introduced the truck within the Cor- 
poration limits on subsequent dates and had used it within the Corpo- 
ration limits without paying the octypi duty. “It is found that so far as the 
Magistrate was concerned, he did not address himsélf to the inquiry into that 
aspect of the complaint even though it was mentioned in the complaint and 
some evidence was led in support of the accusation. So far as the appellate 
Court was concerned it gave its definite finding that the accused is not esta- 
blished to have committed any offence by subsequent acts of introduction of 
the truck in the Corporation limits for the purposes of using it within the 
Corporation limits without paying the octroi duty. Al this discussion could 
have been under control if the learned Magistrate had taken care to make a 
record of the actual accusation which was explained to the accused and in 
respect of which the inquiry was held by the Magistrate. A mere formality of 
making a note in the order-sheet stating that the particulars of the offence were 
explained was not due compliance with the provisions of s. 242 of the Code of 
Criminal Procedure which has led to this confusion and the controversy which 
could hawe been avoided if the Magistrate had done his duty. 

Thus, the result is that the application is allowed and the accused is acquit- 
ted. The fine, if paid, shall be refunded to the accused. 


Application allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


. Before Mr. Justice Abhyankar. 
RAMRAO RAMCHANDRA MARATHE v. JAIRAM KONDAJEE 
MARATHE.” 


Civil Manual, Volume I, Rule 422—District Court while certifying finding recorded by 
trial Court giving its awn finding on finding of trial Court—Whether open to parties 
to challenge finding as finding of fact before High Court. 

Where under rule 422 issued by the High Court (Volume I of the Civil Manual) 
the District Court certifies the finding recorded by the trial Court and while so 
certifying gives its own finding on the finding recorded by the trial Court, it is then 
no longer open to the parties to canvass the issue as if it is open for canvassing as 
an issue of fact in first appeal. 


Tue facts appear in the judgment. 


B. R. Mandlekar, for the appellants. 
M. N. Phadke, V. M. Golwalkar and M. P. Kelkar, for respondent No. 1. 


ABHYANKAR J, This litigation has had a chequered history after the suit 
was filed. The appellants are the original plaintiffs. The plaintiffs sued for 
possession of certain fields and houses from the defendants and certain sums 
from defendants Nos. 3 and 1 for damages. The property originally belonged 
to one Ramchandra Patel of Shelu. He died on March 23, 1937, leaving behind 
him his married wife Anusuya and mother Bhimabai. Anusuya had no issues 
and soon after the death of Ramchandra she remarried. On her remarriage, 
Bhimabai became the owner of the property. Bhimabai died some time in 1950 
, *Decided, March 19, 1962. Second Appeal Appeal No. 23-A of 1955, from the decision of 


No. 557 of 1956, against the decision of L. M. A.M. Dani, First Additional Civil Judge, Class 
Paranjpe, District Judge, at Akola, in Civil TI, at Akola, in Civil Suit No. 5-A of 1955. 
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and it was after her death that the present litigation started in 1951. The ori- 
ginal plaintiff No. 1 Ramrao claimed that he was the son of the deceased Ram- 
chandra from one Mainabai. Ramrao pleaded that his mother Mainabai was 
married to Ramchandra in the Gandharva form somewhere in 1931 and, there- - 
fore, he was a legitimate son of Ramchandra and claimed possession of the 
property under that title. He put up an alternative case that, in any case, 
he was born of Mainabai from Ramchandra, that Mainabai was in exclusive 
keeping of Ramchandra and thus he waf a Dasipytra of Ramchandra, which 
status entitled him to claim the property. The parties are Sudras and as a 
Dasiputga the appellant Ramrao had a preferential claim to the property as 
against the respondent, Jairam, who claimed to be a reversionary heir of the 
deceased Ramchandra. Admittedly,.Mainabai was previously married to one 
Sattu and had also issues from him. Plaintiff No. 1’s case was that Mainabai 
was divorced long prior to his birth and had remarried with Ramchandra or, 
at any rate, she was in his exclusive keeping. On the other hand, the defendants 
contested the status of Ramrao and stated that, in any case, Ramrao was an 
, offspring of adulterous intercourse between Ramchandra and Mainabai and 
:-.could not claim any right to the property left by Ramchandra. The trial Court 
dismissed the suit. The trial Court held that Ramrao was born on April 17, 
1935, and that he was born to Mainabai from Ramchandra. But the trial Court 
held that he was not a lawful son, that: Mainabai was only a keep of Ramchandra 
but that Ramrao could not claim the status of a Dasiputra. It was *held that 
Ramrao was not born of lawful wedlock. On these findings the suit was 
dismissed. 

Then the matter was taken to the District Court and the District Court held 
that it was not proved that Mainabai was divorced by Sattu. It affirmed the 
finding of the trial Court that plaintiff No. 1 was born to Mainabai from Ram- 
chandra. It appears the District Court did not give any finding whether 
Mainabai was in exclusive keeping of Ramchandra. In view of the finding of 
the District Court that Ramrao had failed to prove that Mainabai’s hifsband 
had divorced her, it was held that plaintiff No. 1 must be taken to be born as a 
result of adulterous intercourse. On these findings, the dismissal of the suit 
was confirmed. 

The plaintiffs filed a second appeal in this Court and by an interlocutory 
judgment of this Court dated July 5, 1961, a specific issue was framed and re- 
mitted: for recording a finding by the trial Court. That issue was as follows: 

“Whether Mainabai was divorced by Sattu and was no more in his wedlock at the 
time of .the plaintiff No. 1’s birth and as such the plaintiff No. 1 was not the fruit of 
adulterous or incestuous intercourse?” 

The parties were allowed to amend their pleadings and led documentary and 
oral evidence in support of their respective contentions. The trial Court, gave 
such opportunities and recorded a finding on September 30, 1961, against the 
contentions of the plaintiffs. The trial Court held that itwas not proved that 
Mainabai was divorced from Sattu. This finding was directly remitted by the 
trial Court to this Court and the second appeal was posted for hearing before 
this Court before Mr. Justice Desai. When the case came up for hearing on 
December 12, 1961, the Court gave a direction that the finding recorded by the 
trial Court had not been certified by the District Court as required by the Rules 
and, therefore, this Court directed that the papers should be sent to the Dis- 
trict Court to enable it to certify the finding recorded by the trial Court and 
send the papers back to this Court with its certificate. This order was passed 
“on December 12, 1961. After the matter was so sent for certification to the 
District Court, the District Court heard arguments of both the parties and has 
.sent its report dated February 22, 1962. By this report the District Court did not 
agree with the finding of the trial Court in respect of the issue remitted to it. 
The -District Court found that the plaintiffs had sufficiently estabilshed 
that there was divorce given by Sattu to Mainabai long before the birth of 
plaintiff No. 1 from Ramchandra to Mainabai. It has, therefore, held that 
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plaintiff No. 1 was not an offspring of adulterous intercourse. With this finding 
submitted to this Court, the finding recorded by the original Court has been 
certified by the District Court. 

As the finding recorded by the District Court was against the contention of 
the respondents the respondents were expected to file objections to the finding 
of the District Court within time. This has not been done. But the objections 
have been filed today with an application for condoning delay. I have condoned 
delay in filing the objections to the finding and have taken the objections on 
record, in spite of opposition from the appellant’s counsel. 

It is contended by the respondents that in spite of the finding recordeg by the 
District Court in eertifying the finding of the trial Court, it is ope& to the 
respondents to challenge the finding as a finding of fact before this Court be- 
cause there is no provision in the Code of Civil Procedure that when an issue 
is remitted to the trial Court for recording a finding to have it certified through 
the District Court and for the District Court to record its own finding, while 
so certifying the finding of the trial Court. In my opinion, there is no sub- 
stance in this contention. This Court has framed rule 422 to be found in Volume 

‘1 of the Civil Manual which contains the Rules issued by this Court for the 
guidance of the Civil Courts and officers subordinate to it. Rule 422 to be 
found in Chapter XX at page 173 of the First Volume is as follows: ' 

“Whey the High Court refers a suit to the trial Court for recording its findings on 

any issue or issues with a direction that the findings should be certified through the 
District Court, the District Court should also record its findings before transmitting the 
case papers to the High Court.” 
It is this procedure which is to be followed and was not followed when the find- 
ing was directly submitted by the trial Court to this Court. The matter was 
again placed before this Court and by the direction given by this Court on 
December 12, 1961, the District Court was directed to certify the finding of the 
trial Court. I also find that while so directing specific direction was given to 
the lower appellate Court to give an opportunity to the parties or their advo- 
cates to be heard. Thus, there is no doubt that the District Court is equally 
empowered and is in fact under a duty while certifying a finding on an issue 
remitted to the trial Court to record its own finding. Obviously, this is because 
the finding being in respect of a question of fact arrived at after hearing fresh 
evidence or pleadings, the final Court of fact, namely, the District Court, should 
have an opportunity to assess the correctness of that finding of the trial Court 
and submit its own finding to this Court. It is as second appellate Court that 
this Court requires the finding on an issue of fact to be recorded. The position 
would be anomalous if the finding were recorded only by the trial Court and 
that finding was capable of challenge directly before this Court hearing the 
matter in second appeal. To that extent,it would amount to hearing a first 
appeal so far as the fresh finding is concerned. This anomaly is removed by 
rule 422 in the Civil Manual which requires that the District Court must certify 
the finding recorded by the trial Court and while so certifying must give its 
own finding on the finding recorded by the trial Court. In my view, therefore, 
it is no longer open to the parties to canvass the issue as if it is open for can- 
vassing as an issue of fact in first appeal. 

The finding of the District Court in this case is that Mainabai was divoreed 
long before the birth of Ramrao, plaintiff No. 1. Good reasons have been given 
by the District Court for its taking a view different from the trial Court on this 
issue. The District Court has pointed out that Mainabai and her first husband 
Sattu have given testimony that they were divorced long before Ramrao was 
born. The District Court has also pointed out that in respect of the two 
children born to Mainabai after divorce, the name of Ramchandra has been 
shown as father in the Birth Register in respect of these children. In the face 
of unhesitating testimony of Sattu and Mainabai which has been accepted by 
the District Court, supported as it is by the documentary evidence, the Birth 
Certificate, it is not possible for the respondent now successfully to challenge 
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that finding. That finding has to be accepted and that T a ae of fact 
there is no eseape from the conclusion that Ramrao, appellant No. 1, was a. 
Dasiputra of Ramchandra. ey X 
Mr. Phadke, learned, counsel for the respondents, has raised one more issue,. - 
namely, that it has not been conclusively established that Mainabai was 
in exclusive keeping of Ramchandra. Unless Mainabai was so established to 
be in exclusive keeping of Ramchandra, Ramrao cannot claim the status of 
Dasiputra. In my opinion,’ this questio is no longer open to debate It is 
an ‘admitted position that the District, Court when it first heard the appeal did 
not‘reegrd any evidence as to whether Mainabai was or was not in exclusive 
keepingNof Ramchandra. But this Court in its preliminary judgment has , 
clearly observed that dt has been found that Mainabai hað been in exclusive 
keeping of Ramchandra. The only issue regarding which dispute was raised 
on account of imperfect pleadings, was regarding the fact of divoree being 
‘established between Mainabai and Sattu. It is for that limited issue that fresh 
opportunity was given to the parties to establish by amendment of pleadings 
and leading evidence before the trial Court so that there may be no prejudice 


`, to either side. Thus, it is not open now to the respondents to contend that the 


- question whether Mainabai was in exclusive keeping of Ramchandra is open to 
challenge. It has been held by this Court in its preliminary judgment that 
Mainabai was in exclusive keeping of Ramchandra, In view of the finding of 
the Distriet Court, while certifying the finding of the trial Court, thet Maina- 
bai was duly divorced by Sattu there is no impediment) now in the way of 
plaintiff No. 1 Ramrao being held entitled to the status as a Dasiputra. It is 
not disputed that as a Dastputra of Ramchandra he is the preferential heir to 
the respondent Jairam, 

Thus, the result is that the appeal is allowed and the plaintiff’s suit is de- 
creed with costs throughout. Let a decree be now drawn up accordingly. 


Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Naik. 


SHAFIA BEGUM KOM MAHMAD SAHIB MOMIN v. BASHIR aay 
MAULVI MAHMED HANIP.” 

Mahomedan law—Arbitration Act (X of 1940), Sec. 32—Guardian—Whether de facto 
guardian has power to incur loans and refer disputes arising therefrom to arbitra- 
tion—Court whether in suit or petition to set aside award can examine whether 
de facto guardian has exceeded power to incur loans. 


Under Mahomedan law a de facto guardian has power to incur loans in case of 

emergency or distress and he has also the power to refer the’ dispute that arises in 
, respect of such loans to arbitration, 

An enquiry whether a de facto guardian has exceeded his power to incur loans 
is not only foreign to a suit, but, it is beyond the scope of the enquiry for setting 
aside the award under s. 32 of the Arbitration Act, 1940. The only question that can 
be considered is whether the de facto guardian had no authority, whatsoever, for in- 
curring loans and for referring disputes in regard to those loans to arbitration. 

Imambandi v. Sheikh Haji' and Mohammad Ejaz Husain v. Mohammad Iftikhar 
Husain; referred to. x 


Tue facts appear in the judgment. 


~ *Decided, December 20, 1960. Second Civil Judge, Junior Division, Sholapur, in Civil 
Appeal No. 148 of 1958, against the decision Suit No. 886 of 1954. . 

of N. K. Vani, Assistant Judge at Sholapur, 1 (1918) 20 Bom. L.R. 1028, P.C. 

in Civil Appeal No. 378 of 1956, confirming the 2 (1931) 34 Bom. L.R. 528, P.C. 

decree passed by T. D. Patankar, Fifth Joint 5 


$ 
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A£ A. Peerbhoy, with M. M. Shaik, for the appellants. 
.” 8: B. Sukthankar, for respondents Nos. 1 to 4. > 


Nar J., This appeal arises out of a suit filed by the appellants (plaintiffs) 
against the respondents (defendants) for a declaration that the award decree 
passed in regular suit No. 230 of 1949 is not binding upon them and for per- 
petual injunction restraining defendants Nos. 1,to 4 from executing the said 
decree against the plaintiffs or them property. «The material facts may be 
briefly stated as follows: One Mahamad.Saheb had two wives, Jainbi and Saheb- 
bi; Jainbi being the senior. Mahamad Saheb had a son, Abdul Razak þorn of 
Jainbi and two daughters and one son Shafia Begum and Zebunnissa (pfaintiffs) 
and Abdul’ Rahiman (defendant No. 6) respectively born of Sahebbi. After 
the death of Mahamad Saheb disputes started between Abdul Razak on one 
side and Sahebbi on the other. It appears that Abdul Razak usurped the 
entire property belonging to Mahamad Saheb with the result that Sahebbi had 
to file a suit on her own behalf and also on behalf of her minor children for 
partition of the family property. That suit was suit No. 650 of 1940. After 
the death of Mahamad Saheb, Sahebbi became the de facto guardian of her 
minor children. Sahebbi had to borrow loans for the maintenance of her chil- 
dren and for financing the litigation from one Khansaheb Moulvi Mahamad 
Hanif, the father of defendants Nos. 1 to 4. This was in the year 1939-40. 
Sahebbi died in the year 1941 or 1945 (there is no definite evidence on the 
point). Her father, Imam Saheb, began to act as de facto guardian of the 
minor children after the death of Sahebbi. Imam Saheb died and his son, 
Abdul Gani, the brother of Sahebbi, became the de facto guardian. It was 
Abdul Gani, who was appointed guardian and next friend of the minors in suit 
No. 650 of 1940. This suit (No. 650/1940) ended in a decree in favour of 
the present plaintiffs and defendant No. 6 on May 7, 1946. Dispute started 
between Abdul Gani as the de facto guardian of the plaintiffs on one side and 
Khansaheb, the creditor, on the other, regarding the loans, which the latter 
had advanced to Sahebbi. Ultimately, these disputes were referred to the ar- 
bitration of ‘one Bhimashankar on July 31, 1947. The reference was submitted 
on behalf of the minors by the de facto guardian, Abdul Gani. On August 11, 
1948, Bhimashankar gave his award under which he allowed Rs. 4,000 to Khan- 
saheb.: He also created a charge on the immovable properties belonging to the 
minors for the satisfaction of this amount. A suit (No. 230 of 1949) was filed 
for obtaining a decree on the basis of the award and eventually, a decree in 
terms of the award was passed in that suit. Plaintiff No. 1, Shafia Begum, 
became major on February 24, 1951, and plaintiff No. 2, Zebunnissa became 
major on July 4, 1952. On November 15, 1954, the plaintiffs filed a suit, which 
has given rise to the present appeal for setting aside the award. ‘They con- 
tended that there was no need for their mether to borrow loans and that, as a 
matter of fact, no loans were borrowed and the whole arrangement was a col- 
Jusive one. They also alleged collusion between the arbitrator and their de 
facto guardian. Some vague allegations of fraud also were made in the plaint. 
The main point, however, that was urged for setting aside the award decree 
was that Abdul Gani, who was the de facto guardian, had no authority to refer 
the dispute to arbitration. The trial Court held that the suit for setting aside 
the award is not maintainable. It further held that in view of the finding on 
this issue, it was not necessary to decide the question as to whether the award 
decree in suit No. 230 of 1949 is binding on the plaintiffs. Consequently, it 
dismissed the plaintiffs’ suit. From that decision, the plaintiffs went in appeal 
to the District Court and the District Judge having confirmed the decision of 
the trial Court, the plaintiffs have preferred the present second appeal. 

The principal point urged by Mr. Peerbhoy, for the appellants, is that the 
de facto guardian of the minors had no authority to refer any dispute to ar- 
bitration and that the reference, therefore, was void ab initio, with the result 
that the award and the decree that was passed on the basis of the award are 
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null and void. He contended that although a prayer’ has been made for setting 
aside the award, in ‘substance, the prayer should’ be treated as a prayer. for: 
declaration that the award is void ab initio. According ‘to him, it was not : 
necessary for the plaintiffs to have the award set aside. He urged that if this, 
view is accepted, then it follows’ that it was not necessary for the’ plaintiffs 
to make a petition under s. 33 of the Arbitration Act for setting aside the 
_ award. Alternatively, he suggested that in case the Court finds that it is , 
necessary to make an .application’ under | 33 of the said Act for setting aside 
the award, then the suit.may be converted into a petition for setting aside the 
- same. ` He argued that to such a petition art. 181 of the Indian. Limitation Act: 
"would Nee and, therefore, there would be no difficulty of Jimitation. 
_. Under the Mahomedan law, the only legal guardians of the property of the 
minors are :— -> : ; 
*(1) the father; 
(2) the executor appointed by the father’s will; 
(3) the father’s father; S 
(4) the executor appointed by the will of the father’s father. ER ' 
` The mother is not’ a legal guardian. No other relation is entitled to the guar- 
dianship: of the property of a minor as of right, not even brother, uncle ete. 
It is, however, open to any person to place himself in charge of the person and. 
property of a minor and such a person is called de facto guardian, Under 
the Mahomedan law, a de facto guardian is merely a custodian of the person 
and property of the minor. The expression ‘‘de facto guardian’’ is used in 
contradistinction to de jure guardian. The powers of legal guardian and de 
facto guardian have been discussed by D. F. Mulla in his book on the Maho- 
medan Law, 14th ed., at ss. 362, 363 and 364. Section 364 deals with the powers 
of a de facto guardian to alienate the immovable property. A de facto guardian 
has no power to transfer any right or interest in the immovable property of the 
minor and such a transfer is not merely voidable, but void. Mr. Peerbhoy- 
relied upon the third note to s. 364 referred to above and it is as follows =, 
“Reference to arbitration by de facto guardian.— s O 
: The principle of the Privy Council decision in Imambandi v. Mutsaddi referred to in. | 
note 1 above has been applied to a reference to arbitration by a de facto guardian,*: Such 
a guardian has no power to refer to arbitration disputes as to the distribution of im- - 
movable properties of the minor’s father, and the minor is not bound by an award made 
on such a reference. Nor does the subsequent appointment of the de facto guardian `- 
as guardian of the minor under s. 10 of the Guardians and Wards Act, 1890, make the 
award binding upon the minor in the absence of evidence that the Court approved ‘of 
the reference”. yee 
‘It is at once evident that the powers of a de facto guardian of making a re- 
ference to arbitration is discussed in the context of his powers to alienate the 
immovable property. If a de facto guardian has no powers to alienate ‘the 
immovable property of the minor, it follows, as a logical corollary, that he has 
no power to make a reference to arbitration, which will involve alienation or 
distribution of immovable property belonging to the minor. The real question 
for our consideration is, whether a de facto guardian has power to incur*loans 
and if he has power to do so, it must follow, as a logical consequence, that he : 
had also the power to refer the dispute that arises in respect of that loan. to 
arbitration. Referring disputes to arbitration is not a power which can- be 
divorced or-separated from the general acts of management. It is a power in 
the course of the management and if a de facto guardian has a right to ineur 
loans, then he must also have the power of instituting suits, defending-them-and_- 
if necessary referring the dispute in relation to that loan to arbitration. Mr. 
Peerbhoy took the analogy of*a partner and he pointed out that although a 
partner is an agent of the other partners and in that capacity it maybe‘ com- 
petent to him to filé a suit for and on behalf of the firm, it is notecompetent to 
him to refer a dispute to arbitration. The analogy, in my’ opinion, does: not 
hold good. A partner maybe an agent of the other partners and in that 
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‘capacity ie can claim the’ right to participate” in. the E of the part- 
nership. The act of referring disputes: to arbitration is “not incidental to the 
mdnagement of the business. For choosing | a domestic‘forum all partners must 
, necessarily: concur. ‘Such a diffigulty. does not exist. in the case of a de facto 
guardian. He’ is iti sole charge of the management of the property of the 
minors and there can be no distinction in principle between his power to file a 
suit or defend it and his power to refer a dispute to arbitration. , 

‘Mr. Peerbhoy drew my attention. to*the observations made by Sir D. F. Mulla 
in s. 368 of the Mahomedan Law. They -are:— 

“A mother has’ no power as de facto guardian to enter into any contract sche 

a minor would be saddled with any pecuniary Rability. Nor has a brother. It*has been 
held in Madras that she has power to renew a promissory note executed by the minor’s 
father and so stave off an execution against the minor’s property”. - 
Mr. Peerbhoy contended that the first sentence in the above passage clearly 
indicates that the de facto guardian cannot incur any loans. I am unable to 
accept this interpretation: ‘In this connection, we may refer to the weighty 
observations of the Privy Council in Imambandi v. Sheikh Haji’. In fact, 
Mr. Péerbhoy relied upon this decision and a subsequent decision of the Privy 
Council in Mohammad Ejaz Husain v. Mohammad Iftikhar Husain? for the 
proposition that the :de facto guardian has no power either to alienate the pro- 
perty or a refer a dispute to arbitration which would involve the alienation or 
distribution of immovable property of the minors. After citing a lengthy pas- 
sage from the Hedaya at p. 1083 (in Imambandi’s case) Mr. Justice Ameer: Ali, 
who delivered the judgment in that case, proceeded to state (p. 1034): 

“The examples given ‘under the second head indicate the class of cases in which 
the acts of an unauthorised person who happens to have charge of a child are held to 
be binding on ‘the infant’s property. They also help to explain and illustrate the extent 
of such dé facto guardians’ powers. The permissibility of these acts depends on the 
emergepcy which gives rise to the imperative necessity for incurring liabilities without 
which the life of the child or his perishable goods and chattels may run the risk of 
destruction. For instance, he may stand in immediate need of aliment, clothing or 
nursing; ,those wants must be supplied forthwith. He may own ‘slaves’ or ‘livestock’: 
food and fodder must be immediately procured. And these imperative wants may re- 

-cur from time to time. Under such circumstances power is given to the lawful guardian 
to incur debts or to raise money on the pledge of the minor’s goods and chattels. And 
-this power, ‘in the absence of a de jure guardian, the law extends to the person who 
happens to have charge of the child and of the child’s property, though not a constitu- 
ted’ or authorised guardian”. 
It is clear from the above passage that in case of emergency or distress, a de 
facto guardian has power to incur loans or to pledge or sell away the movable 
property. The powers of a de facto guardian are undoubtedly limited. B'ut 
that is not a point’ which is relevant for the present discussion. What is neces- 
‘sary for the plaintiffs to prove is the absolute or inherent want of power or 
authority on the part of the guardian to incur loans under any circumstances. 
‘Mr. Peerbhoy suggested that if the powers of the de facto guardian are limited 
then,the Court: will have to examine the limits of these powers in a petition for 
setting aside the award or even in a suit for setting aside the same, with a view 
to find: out whether the guardian, in fact, exceeded those limits. I am unable to 
accept this line of reasoning. Such an' enquiry will not only be foreign to a 
suit, but, it will be beyond the scope of the enquiry for setting aside the award 
under s. 32 of the Arbitration Act. The only question that can possibly be 
considered -in a suit (I may not be taken as laying down a proposition that a 
‘suit is maintainable for that purpose) is, whether the de facto guardian had 
no authority, whatsoever, for incurring loans and for referring disputes in re- 
gard to those loans to: arbitration. Once we come to the conclusion. that such a 
guardian has powers of incurring loans, HONE: those powers are limited, it is 
1 (1918) 20 Bom. L. R. 1022, re |: _ (1931) 34, Bom. L.R. 528, r.c. 
L.R.—30. - 
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impossible- to -say that le has no jurisdiction or authority to do so. If he has 
authority to incur loans then obviously, he has also authority to refer disputes 
relating to the-same to arbitration. 
' Mr. Peerbhoy then referred to the ratio in the Privy Council case in Mo- 
hammad Ejaz Husain v. Mohammad Iftikhar Husain to the following effect: 
' -Under Mahomedan law, a mother who is not appointed a guardian either by the 
father or by the Court under the Guardians and Wards Act cannot be legal guardian of 
her minor children. Such a mother has no authority to refer to arbitration any disputes 
‘as toithe division of the property belonging to the father of her minor children. An award 
so arriv&d at, even though acted upon for a long period, is not binding on the minor 
children as a family arrangement”. 
' Mr. Peerbhoy wanted to interpret this ratio to mean that it contains an ab- 
solute prohibition to the de facto guardian to enter into a reference of any 
kind irrespective of whether it results in the alienation or distribution of the 
immovable property or not. In my view, there is no justification for such an 
interpretation either in the facts of the case or in the judgment delivered in 
Mohammad. Ejaz Husain’s case.. Now, the decision in. Mohammad Ejaz Hu- 
sain’s case followed the decision in Imambandt’s case and the only ground on 
which the reference was held bad was that it resulted in the distribution of the 
immovable property of the minor and since the de facto guardian has no power 
to alienate the immovable property of the minor, the reference whieh results im 
such an alienation is invalid and void. 

In'the view that I have taken on the main point, it is not necessary to con- 
sider in detail the arguments that were addressed before me as to whether 
it norn to the minors to file a suit for a declaration that the reference was 
invali 

Mr. Sukthankar, for the respondents, . strenuously contended that in view 
_ of the very wide language employed in s. 32 of the Arbitration Act, a suit, 

even if it is instituted on the footing that the reference is void, is barred and the 
only remedy is to file a petition under s. 33 of the Arbitration Act. Section 32 
of the said Act in substance lays down: . 

“No suit shall lie on any ground whatsoever for a decision upon the existence, effect 

or validity of an arbitration agreement or award, nor shall any arbitration agreement or 
award be set aside, amended, modified or in any way affected otherwise than as pro- 
vided in this Act”. 
The words ‘‘éxistence, effect or validity of an arbitration agreement or award’” 
contained in s. 32 of the above Act are undoubtedly of a very wide connotation, 
and it is possible to hold that the question as to whether the arbitration agree- 
ment is void is‘also included within the ambit of s. 32 of the said Act. Mr. Peer- 
bhoy contended ‘that the present suit will not be hit by s. 32 of the Arbitration 
Act in so far as it is based on the allegation that the de facto guardian had no 
authority to refer the dispute to arbitration. According to him, it is not mere- 
ly a question of validity or invalidity of the arbitration agreement, but the 
question raised goes much deeper than that in so far as it challenges the 
authority of the person who entered into that agreement. As stated above, T 
do not feel called upon to decide this question, since I have already held that 
the de facto guardian had authority to make a reference to arbitration. 

Mr. Peerbhoy then suggested that if the suit is held to be incompetent, them 
it should be converted into a petition under s. 33 of the Arbitration Act. For 
this purpose, he relied upon-a decision in Deoki Nandan Dalmia v. Basant Lal 
Ghanshyam Das. At p. 127 Lort-Williams J. observed: 

“But in order to save costs, I will treat the plaint as an application under s. 33 and 
set it down for hearing with witnesses, because the question whether the contracts were 
gaming and wagering contracts cannot conveniently be tried on affidavits”. 

Assuming that the Court has such a power and assuming further that this is 
a fit case in whieh: a suit should be allowed to be converted into % petition, the 


3 [1941] 2 Cal. 123. 


1960.] . SHAFIA BEGUM V. BASHIR AHMED (a.C.J.)—Natk J. 467 
s 8 
further question that arises for consideration is whether the petition is in 
time. If the suit is converted into a petition, it will immediately attract the 
application of art. 158 of the Indian Limitation Act. Article 158 of the Limi- 
tation Act.prescribes the period as thirty days from the date of service of the 
notice of the filing of the award. Mr. Peerbhoy contended that the proper 
article to be applied to such a case is art. 181 of the Act, under which the 
period of three years has been laid down and it begins to run when the right 
to apply accrues. Now, art. 181 off the said Act is a residuary article and 
applies only where no period of limitation is provided elsewhere in the second 
schedule of the Limitation Act. As soon as the suit is converted into a petition, 
it becomes a petition for setting aside the award and, therefore, if will be 
governed by art. 158 of the Limitation. Act. 
The result is that the appeal fails and is dismissed with costs. 


Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Naik. 
NAMDEO GOVIND v. MUMTAZ BEGUM KHWAJA HAKIMUDDIN.* 


Hindu lawe-Partition—Suit for general partition by alienee from coparcener who is dead 
before filing of suit—Whether alienee entitled to be awarded specific item of pro- 
perty alienated as equitable measure. 


In a suit for general partition, filed by the alienee from one of the coparceners in 
a joint Hindu family who is dead at the time of the filing of the suit, the alienee 
cannot be awarded as an equitable measure the specific item of property sold to 
him by the deceased coparcener. 

The principle of equitable adjustments assumes that the coparcener is alive at the 
time of the general partition. When the coparcener is dead before the suit for gene- 
ral partition is filed, a fiction cannot be set up that the alienating coparcener should 
be treated as alive for the purpose of receiving a share, so that certain equities may 
be adjusted in favour of the purchaser from him. 


Tue facts appear in the judgment. 


J. N. Chandurkar, for the appellants. 
M. M. Qazi, for the respondent. 


Na J. This appeal arises out of a suit filed by the plaintiff as the alienee 
from one of the coparceners against the coparceners and the members of the 
joint Hindu family for general partition. The material facts are set out below: 
Govinda had a wife Kashibai and four sons, Sakharam, Namdeo, Hanmant and 
Bhanudas. On March 20, 1940, Govinda passed a sale-deed in respect of house 
No. 101 in favour of the plaintiff for a sum of Rs. 795. The four sons of Govinda 
filed a suit, (Civil Suit No. 94-A of 1951), against the present plaintiff for 
possession of the suit house after setting aside the alienation effected by the 
father. Govinda was a party to the suit. The suit was decreed on May 3, 1951, 
and the plaintiff preferred Civil Appeal No. 51-A of 1951. The appeal came 
to be dismissed on September 6, 1952. Exhibit P-1 is a copy of the judgment 
in that appeal. While dismissing the appeal the appellate Court allowed four: 
months time to the plaintiff for vacating the premises. The appellate Court 
suggested that, in the meantime, the plaintiff may file a suit for general parti- 
tion which was the only way of obtaining the property purchased from one of 
the coparceners. Accordingly, on November 3, 1953, ‘the plaintiff filed a suit 
for general partition which has given rise to this‘appeal. It may be mentioned 
that Govinda died on November 8, 1952, that is to say, prior to the institution 

* Decided, October 26,1961. First AppealNo. Third Civil Judge, Class I, at Akola, in Civil 
89 of 1956, against the decision of S. J. Surana, Suit No. 105-A, of 1953. g 
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of the suit for general partition. Sakharam, the eldest son, had predeceased 
Govinda, he having died on March 21, 1952. The remaining three sons were 
added as defendants Nos. 1, 2, and 3 and the mother: Kashibai was addede as 
defendant No. 4 to the suit. Defendant No. 5 was a purchaser of another item 
of the joint family property, that is, house No. 83. Defendant No. 6 is a trans- 
feree from defendant No. 4 in respect of the suit house, that is, house No. 101, 
sold by Govinda to the plaintiff. The sale-deed in favour of defendant, No. 6 
was executed on April 2, 1955, pending fhe suit and defendant No. 6 Laxman 
was added as a party after his purchase. The plaintiff had prayed that the 
entire \uit house should be allotted to the share of Govinda in the general 
partition and the defendants be compensated by being awarded other items of 
joint family property. It is on that basis that the plaintiff asked for possession 
of the suit house in its entirety although the plaintiff would be entitled to a 
fraction of interest in the property, that is to say, the share which belonged to 
Govinda which would have to be determined in the present litigation. 

The defendants resisted the plaintiff’s claim for the allotment of the house 
to the share of Govinda in the general partition as an equitable measure. This 
was, in fact, the principal defence raised by the defendants. The second defence 
put forward on behalf of the defendants was that the plaintiff was entitled to 
1/5th share. Finally they suggested that since the plaintiff has been in enjoy- 
ment of the property for about! fourteen years, no equities arise in her favour and, 
therefore, she should not be awarded the relief of partition even in Sespect of 
1/5th share of Govinda. 

The trial Court came to the conclusion that it was necessary for adjusting the 
equities between the parties to allot the entire house to the share of Govinda. It 
further held that since the house could be allotted to the share of Govinda, the 
plaintiff would be entitled to claim possession of the entire house. Consequently, 
it decreed the plaintiff’s suit and awarded possession of the same to her. It is 
against that judgment that defendants Nos. 1 to 3 have come up in appeal. 

- The first point to be considered in this appeal is whether, in the courserof the 
general partition, any share could be allotted to Govinda who wag not alive at 
the time of the institution of the present suit. It is true that the plaintiff was 
entitled to Govinda’s share in the suit property, that is, house No. 101, and that 
her right to claim partition and -possession of the share transferred to her by 
Govinda cannot be defeated by the death of Govinda. It is also true that the 
only way in which the plaintiff could get a relief of partition and separate pos- 
session of the specific item of property transferred to her by the coparcener is 
to file a suit for general partition. But the point to be considered is whether 
after the death of one of the alienating coparceners, any share could be allotted 
to him, so that, as an equitable measure, the alienee could be awarded a specific 
item of the property which was sqld to her. Such a position is impossible on 
general principles of Hindu law. At the time of the general partition, only 
such of the coparceners, who are alive, are entitled to be awarded their respective 
shares in the joint family property. It is nobody’s case that the joint family 
status of Govinda and his sons had been disrupted at any time before the 
institution of the suit for partition. Even in the suit filed by the four sons 
for setting aside the alienation passed by Govinda in favour of the plaintiff, 
that is, Civil Suit No. 94-A of 1951, there was no claim made for partition of 
the joint family property. It is quite elementary that the shares of the copar- 
ceners in a joint Hindu family are fluctuating and, when any coparcener dies, 
the shares of the remaining coparceners are augmented to that extent. After 
Govinda’s death, his interest in the coparcenary property became vested in the 
surviving body of the coparceners. That being the case, at the time of the 
general partition, there was no question of awarding any share to Govinda who 
was already dead. The question of adjusting the equities can arise only when 
it is possible to award a share to the alienating coparcener and, in doing so, 
the Court may allot to his share the specific property in respect of which he has 
entered into an alienation. After the death of the coparcener, we cannot set up 
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a fiction that the alienating coparcener should be treated as alive for the pur- 
pose of receiving a share, so that certain equities may be adjusted in favour 
of the purchaser from him. , 

Mr. Qazi, learned advocate for the respondent, drew my attention to sub- 
s. (2) of s. 261 of Mulla’s Hindu Law, page 392, 12th ed., wherein it is stated: 

“In Bombay and Madras, the purchaser of the undivided’ interest of a coparcener 
in a specific property belonging to the joint family is not entitled to a partition of that 
property alone...”. 

Sub-section 4 of s. 261 provides: 

“The purchaser of the interest of a coparcener is not bound to sue for pastition in 

the lifetime of the coparcener. He may sue after his death. The right which he has to 
a partition is not lost by the death of the coparcener.” 
I am unable to understand how this exposition of law helps Mr. Qazi in the 
argument advanced by him. For the purpose of securing the share of the 
alienating coparcener, the death of that: coparcener is entirely immaterial. The 
right of the purchaser survives and he is still entitled to ask for partition and 
separate possession of the share to which the alienating coparcener would have 
been entitled so far as the specific item of the property sold to him is concerned. 
It does not follow from the above enunciation that the share of the dead copar- 
cener in the entire joint family property can still be carved out in the course 
of the gefieral partition and kept earmarked for being made available to the 
coparcener for the adjustment of the so called equities. Equities can never 
prevail against the well established principles of law. Mulla has discussed the 
equitable rights of the purchaser in sub-s. (3) of the same section. This is how 
he has explained the position in that regard: 

- “The alienee of a specific property or of the undivided interest of a coparcener in 
such property has on a general partition an equitable right to have that property, or 
his alienator’s share in that property, as the case may be, assigned to him if it could be 
done without injustice to the other coparceners. But there may be equities between 
the coparcenere or liabilities attaching to the alienor’s share which may render it inequi- 
table or impracticable to do so. In such a case the alienee is entitled to recover from 
his alienor property of an equivalent value out of the properties allotted to the alienor 
for his share in substitution of the property alienated.” 

The principle of equitable adjustments assumes that the coparcener is alive at 
the time of the general partition. When the coparcener is dead before the suit 
for general partition is filed, the question of allotting any particular item of 
joint family property to him can hardly fall to be considered. This aspect of 
the matter has unfortunately been completely lost sight of by the trial Court. 

In view of the position of law discussed above, it is not necessary to consider 
the merits of the case in greater detail. It is, however, sufficient to observe that 
even. on merits the plaintiff is not entitled to any kind of equitable adjustment 
for the following reasons: The joint family held two houses and two lands, 
houses Nos. 101 and 38 and Survey Nos. 45 and 58. House No. 101 was sold by 
Govinda to the plaintiff in 1940. House No. 33 was mortgaged by him in favour 
of one Gopaldas for a sum of Rs. 5,000. Again Govinda passed another mort~ 
gage deed in favour of one Vishwanath for a sum of 8,000. Govinda took Rs. 
‘ 2,100 in cash under the second mortgage and the remaining amount, was to be 
paid by Vishwanath for the satisfaction of the mortgage of Gopaldas. On 
October 29, 1953, Govinda and defendants Nos. 1 to 3 jointly passed a sale- 
deed in favour of defendant No. 5 for a consideration of Rs. 14,000, The pur- 
chaser was to satisfy the debts under the two mortgages. At the time of the 
sale-deed, the members of the coparcenery obtained a sum of Rs. 1,500 for 
satisfying another mortgage in favour of Laxman Sitaram Rajote. They also 
took a sum of Rs. 600 towards the payment of municipal taxes. It will thus 
be seen that the sale-deed in favour of defendant No. 5 was not only executed 
by all the members of the joint Hindu family but was also for legal necessity. 
The sale, therefore, was evidently valid. That means that house No. 33 had left 
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the joint family and ceased to be the property belonging to the joint family. 
Out of the two lands, Survey No. 45 was transferred by Govinda in favour of 
one Namdeo Govinda for a sum of Rs. 12,000 on November 4, 1947. The four 
sons of Govinda filed a suit for setting aside the alienation (Civil Suit No, 20-A 
óf 1950). That suit came to be decreed on January 10, 1955. Exhibit 1 D-1 
is a copy of the judgment. The alienation was set aside on condition that the 
sum of Rs. 2,250 was paid by Govinda’s sons to the purchaser. Whatever that 
may be, it is clear that so far as Govinda was concerned, he was completely 
divested of Survey No. 45. It appears that Govinda sold away Survey No. 58 
in the year 1958. The sons brought a suit for setting aside the alienation. 
That suit was compromised and defendants Nos. 1 to 3 got 7 acres and 12 
gunthas out of this land for their share. That means that Govinda’s share 
in Survey No. 58 also was transferred. The net result of the alienations ef- 
fected by Govinda is that at the time of the general partition, Govinda had no 
interest whatsoever in any items of the joint family. The properties in all 
the items of the joint family had become vested in defendants Nos. 1 to 3 who 
were the surviving coparceners after the death of Govinda. There was, there- 
fore. no question of allotting any share to Govinda in any item of the joint 
family property. Unfortunately the trial Court has not considered this very 
elementary and simple aspect of the case. Furthermore, the learned trial Judge 
has not applied his mind to the question as to whether by assigning the suit 
property to the share of Govinda, any injustice was being done to the remaining 
eoparceners nor has he considered the values of the properties in that connec- 
tion. In my view, there are no equities to be adjusted in favour of the plain- 
tiff. It is equally necessary to remember that although the plaintiff obtained 
a fraction of the share in the suit property she was put in possession on the date 
of the sale-deed, that is, March 20, 1940, and continued to remain in possession 
till September 1954. It is in evidence that the monthly rent of the house was 
Rs. 28. That means that the plaintiff has derived profits from out of the suit 
house at the rate of more than Rs. 300 per year for a continuous period’ of 14 
years. As pointed out above, she has purchased the house for a sum of Rs. 795. 
That sum has been more than satisfied by the usufruct received by the plaintiff 
from out of the suit house. Considering the question from any point of view, 
the decree of the trial Court is not only illegal but also most inequitable and, 
therefore, cannot be allowed to stand. 

The last question to be considered is what is the share to which the plaintiff 
is entitled. Mr. Chandurkar contended that although Govinda’s wife Kashibai 
was not entitled to file a suit for general partition, but if a suit for partition 
is filed by the sons, then she is entitled to receive her share in that partition. 
In that connection he drew my attention to the Full Bench decision of the 
Bombay High Court in Parappa.Ningappa v. Mallappa Kallappa'’. Chief 
Justice Chagla, who delivered the judgment of the Full Bench, observed in the 
above case as follows: 

“If there is an unauthorised alienation of joint family property, only a coparcener 
can challenge the alienation and the wife not being a coparcener has no right to challenge 
it. 

In a suit by a Hindu son for partition and separate possession of his share after 
setting aside the alienation of joint family property made by his father, the mother who 
is a party is entitled to a share if the Court comes to the conclusion that the alienation 
is not for a purpose binding upon the family consisting of the father, mother and sons. 

The alienation is upheld to the extent that the alienation effects the interests of the 
alienor father”. i 
It is, therefore, clear from the above that the father’s interest, in the property 
to which the plaintiff would be entitled was 1/5th as the position stood at the 
date of the alienation, namely, November 8, 1952. 

The appeal, therefore, substantially succeeds, the decree of the*trial Court is 


1 [1956] A.LR. Bom. 332, s.c. (1955) 58 Bom. L.R. 404, F.B. 
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set aside, the plaintiff to get 1/5th share in the suit house, that is, house No. 101, 
after partition subject to’ the provisions of the Indian Partition Act. The 
executing Court may consider how far the provisions of the Indian Partition 
Act apply to the facts of this ease and, if so, what direction to be given in the 
matter. The plaintiff to pay proportionate costs to the defendants in both the 


Courts. , 
Decree set aside. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Palekar. 


MANILAL MANEXJI PRIVATE LTD. v. MUNICIPAL COMMISSIONER, 
MALKAPUR.* 

Government of India Act, 1935 [25 & 26 Geo. V, Ch. 44] Sec. 142-A(2)—Central Provinces 
+ and Berar Municipalities Act (C. P. Act II of 1922), Secs. 66(1)(b), 67(5)—Constitu- 
tion of India, Art. 276—Professions Tax Limitation Act (XX of 1941)—Municipality 
changing rate of tax referred to in Sec. 142-A(2) of Government of India Act and 
levying it in excess of Rs. 50 after March 31, 1939—-Whether such enhanced rate of 

tax infringes s. 142-A of Act. 

The proviso to s. 142-A (2) of the Government of India Act, 1935, contemplates two 
distingt classes of legislation: (1) a case where a tax on professions, trades, callings 
or employments was already in force in a municipality of which the rate or the 
maximum rate exceeded Rs. 50 per’annum; and (2) a case where the Dominion 
Legislature has made a provision to the contrary. In the event of the first of these 
two contingencies being fulfilled, the tax which was recoverable could be recovered 
as if a reference to that tax or that rate of tax were substituted for the words “fifty 
rupees per annum” in s. 142-A(2) of the Act. If the second contingency were ful- 
filled, then the Dominion legislation must prevail. 

Where a municipality in excess of Rs. 50 payable by one person purported to 
change the rate of such a tax and levied the tax after March 31, 1939, 

Held, that the enhanced rate of tax could not be levied by the Municipality as it 
infringed s. 142-A of the Government of India Act, 1935. 

Bharat Kala Bhandar Ltd. v. Municipal Committee, Dhamangaon, concurred with. 

Gajadhar v.. Municipal Committee, Washim? and Municipal Committee, Karanja v. 
New East India Press Co. Ltd., Bombay,’ referred to. 


Tuer facts appear in the judgment. 


B. R. Mandlekar, for the petitioner. 
Y. V. Jakatdar, for opponent No. 1. 


Korvat J. In this petition is challenged a notice. demanding the bales and 
bojas tax by the Municipal Committee, Malkapur, from the petitioner Manilal 
Manekji (Private) Limited of Malkapur. The impugned notice demands the 
taxes as follows :— 











S.No. Nameof Amountof Paid. Unpaid.” Process fee. Total Name of...... 
Ward. - arrears of. = E due. server. 
1 2 8 4 5 6 7 8 
18. 1956-57 Rs. 250/- - 48.13nP 0.50aP - Ukhandi Patil. 


1957-58 Rs. 250/- 1323.56nP 
1958-59 Rs. 250/- 2207.25nP 





1959-60 Rs. 979. 370P 
1960-61 Rs.. 1995. 37nP 
Total 6548.68nP 6549 18nP 
*Decided, October 26, -1961. Special Civil (Unrep.). 
Application No, 45 of 1961. 2 (1957) 60 Bom. L. R. 419, s.c. [1958] 


1 (1955) Miscellaneous Petition No. 389 N.L.J. 326. 
of 1954, decided by M. Hidayatullah C. J. and 3 [1948] Nag. 971. 
R. Kaushalendra Rao J., on April 12, 1955 
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No doubt, in the petition itself various other demands of the opponent Com- 
mittee against the petitioner have been referred to and their amounts men- 
tioned and some grounds also raised; but in the arguments before us Mr. Mandie- 
kar on behalf of the petitioner has confined himself to the demand of the tax 
by the notice of demand dated December 12, 1960, at annexure A. In their 
return the Committee have admitted that in regard to the years ia question 
for which the notice of demand at annexure A was served, they have already 
recovered certain amounts of the bales and bojas tax from the petitioner. That 
admission is to be found in para. 7 of the return as follows: 

“It is admitted that the Respondent Committee has recovered Rs. 750/- from Peti- 

tioner on*account of Bales and Boja tax for 3 years 1956-57; 1957-58; and 1958-59 at 
Rs. 250/- per year on 10-1-1959 and three receipts, one for each year was given to the 
Petitioner as alleged.” 
Therefore, on the admitted position between the parties, for the years 1956- 
57, 1957-58 and 1958-59 the petitioner had paid Rs. 250 per year for each of 
the three years on account of the bales and bojas tax and the demands shown 
in the impugned notice of demand are in addition to the amounts paid. For 
the years 1959-60 and 1960-61 however, admittedly the petitioner has not paid 
any amount against the bales and bojas tax, and, therefore, the demand for 
Rs. 979.387 nP. and Rs. 1,995.87 nP. is still outstanding against the petitioner 
and it is that) demand which will have to be considered in this petitign. 

Now, the challenge to the notice of demand and the attempted recovery on 
behalf of the opponent Committee is in brief as follows: In regard to bales 
and bojas tax there were two notifications issued by the Committee. The first 
notification is dated March 21, 1912, and runs as follows: 

“No. 243: With reference to section 44, Sub-Sections (7) and (8) of the Berar Muni- 
cipal Law, 1886, it is hereby notified that the Municipal Committeé of Malkapur, in the 
Buldana District, has, with the sanction of the Chief Commissioner directed the imposi- 
tion, with effect from the Ist August 1912, of a tax on the ginning and pressing of ,cotton 
under section 41(1)(A)(b) of the said Law, to be levied from all persons carrying on, 
within the limits of the Malkapur Municipality, the trade of ginning cottdéh or pressing 
the same into bales by means of steam or mechanical process, at the following rates: 

(1) For each Boja of ten maunds ginned 8 pies 

(2) For each bale of 14 maunds pressed 10.” 

The tax is payable in one instalment on the Ist August each year.” 
The second notification is dated January 2, 1940, and is as follows: 

“No. 11-3924-M-XITI. In exercise of the powers conferred by sub-section (5) of 
section 67 of the Central Provinces Municipalities Act, 1922 (C. P. Act IL of 1922) as 
applied to Berar, the Governor of the Central Provinces and Berar is pleased to confirm 
the following schedule of rates made by the Municipal Committee, Malkapur in the 
Buldana District, under clause (b) of sttb-section (1) of section 66 of the said Act, for 
the imposition of the tax on persons carrying on the trade of ginning and pressing cotton 
by means of steam or mechanical process within its limits, in supercession of the one 
sanctioned under Central Provinces Gazette Notification No. 243, dated 21st March 1912. 

The revised schedule shall come into force from 1st October 1939. 

Schedule 

(1) For each Boja of ten maunds ginned 8 pies. 

(2) For each bale of 14 maunds pressed 10”. 
It will be noticed that the first notification: was published under the then 
existing Berar Municipal Law, 1886, and the second notification under the 
provisions of the Central Provinces Municipalities Act, 1922, as applied to 
Berar. The Berar Municipal Law, 1886, under which the first notification was 
issued was repealed by s. 2(/) of the C.P. Municipalities Act, 1922, as applied 
to Berar. But by s. 2(2) thereof the notifications issued under the enactment 
so repealed were deemed to have been issued under the Centrgl Provinces 
Municipalities Act and were, therefore, continued in operation. 

Another point of distinction which we may here note and which figured 
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in the arguments was that the first notification purported to levy the tax on 
all persons carrying on within the limits of the Malkapur Municipality ‘‘the 
trade of ginning cotton or pressing the same into bales by means of steam or 
mechanical process...’’, whereas the second notification purported to levy 
the tax ‘‘on persons carrying on the trade of ginning and pressing cotton by 
means of steam or mechanical process.within its limits in supersession of the 
one sanctioned under Central Provinces Gazette Notification No. 243, dated 
21st March 1912’’. The main difference in the wordings of the two notifica- 
tions is the substitution of the word ‘‘and’’ in the second notification for the 
word ‘‘or’’ in the first occurring between the words ‘‘the trade of ginning” 
and the word ‘‘pregsing’’. e 

Reliance has been placed on behalf of the petitioner on the provisions of 
s. 142-A of the Government of India Act, 1935, and on the provisions of art. 276 
of the Constitution in order to show in ‘the first place that the tax beyond the 
maximum amount mentioned in each of those two provisions could not be de- 
manded from the petitioner. Section 142-A was incorporated into the Govern- 
ment of India Act by the India and Burma (Miscellaneous Amendments) Act, 
1940, which was enacted on January 31, 1940. But by virtue of the provisions 
of sub-s. (2) of that very section it was brought into force from April 1, 1939. 
Sub-section (2) of s. 142-A provides as follows: 

“The total amount payable in respect of any one person to the Province or to any 
one municipality, district board, local board, or other local authority in the Province by 
way of taxes on professions, trades, callings and employments shall not, after the thirty- 
first day of March nineteen hundred and thirty-nine, exceed fifty rupees per annum: 

Provided that, if in the financial year ending- with that date there was in force in 
the case of any province or any such municipality, board or authority a tax on profes- 
sions, trades, callings or employments the rate, or the maximum rate, of which exceeded 
fifty rupees per annum, the preceding provisions of this sub-section shall, unless for 
the time being provision to the contrary is made by a law of the Dominion Legislature, 
have éffect in relation to that Province, municipality, board or authority as if for the 
reference to fifty rupees per annum there were substituted a reference to that rate or 
maximum rate, or such lower rate, if any, (being a rate greater than fifty rupees per 
annum) as may for the time being be fixed by a law of the Dominion Legislature; and 
any law of the Dominion Legislature made for any of the purposes of this proviso may 
be made either generally or in relation to any specified Provinces, municipalities, board 
or authorities.” 

On behalf of the petitioner reliance was placed on the main part of sub-s. (2), 
whereas on behalf of the opponent Committee refuge was sought in the provi- 
sions of the proviso to that sub-section. So far as the main provisions in the 
opening clause of sub-s. (2) are concerned, the wording is clear and admits 
of no doubt or difficulty. The Committee is by virtue of those provisions en- 
titled to recover from any one person by way of taxes on professions, trades, 
callings and employments a total amount which ‘‘shall not, after the thirty- 
first day of March nineteen hundred and thirty-nine, exceed fifty rupees per 
annum’’, If the prohibition had stood at that, the Committee’s demand in 
excess of Rs. 50 in regard to the present tax would be unjustified. We may 
say at this stage that it is not in dispute before us on the part of either party 
that the bales and bojas tax is a category of tax which falls within the words 
‘*taxes on professions, trades, callings and employments’’. 

A question of some difficulty and importance arises under the proviso to 
sub-s. (2) of s. 142-A. The proviso in effect says that if in the financial year 
ending with March 31; 1939, there was in force in any municipality a tax on 
professions, ' trades, callings or employments, the rate or the maximum rate of 
which exceeded ‘Rs. 50 per annum, the ‘preceding provisions of sub-s. (2) shall, 

‘unless. for the time being provision to the contrary is made by a law of the 
Dominion Legislature, have effect in relation to that...municipality, as if 
for the reference to fifty rupees per annum there were substituted a reference 
to that rate or maximum rate or such ‘lower ‘rate, if any (being a rate greater 
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than fifty rupees per annum), as may for the time being be fixed by a law 
of the Dominion Legislature...” It is clear from this proviso that the Legis- 
lature contemplated two distinèt classes of legislation which they intended *to 
provide for: (1) a case where a tax on professions, trades, callings or employ- 
ments was already in force in a municipality of which the rate or the maxi- 
mum rate exceeded Rs. 50 per annum; and (2) a case where the Dominion 
Legislature made a provision to the contrary; and in our opinion all that the 
proviso intended to say was that in the event of the first of these two contin- 
gencies being fulfilled, the tax which was recoverable could be recovered as 
if a reference to that tax or that rate of tax were substituted for the words 
‘fifty rilpees per annum’’ in sub-s. (2). If the second coytingency were ful- 
filled, then the Dominion (or now Parliamentary) legislation shall prevail. 

It is the contention on behalf of the Committee that the provisions contained 
in the proviso to sub-s. (2) would thus save the second notification which was 
in force prior to the enactment of s. 142-A. 

This position is further contested on behalf of the petitioner. It was urged 
on behalf of the petitioner that the effect of the proviso to s. 142-A is merely 
to save the rate or the maximum rate which was in force prior to the coming 
into force of s. 142-A. It was not the intention of the proviso, nor does it say 
‘so that the power to tax or levy the tax was saved. The notification dated Janu- 
ary 2, 1949, in effect purports to impose the tax on persons carrying on the 
trade of ginning and pressing cotton in purported exercise of the powérs under 
s.,66(1)(b) read with s. 67(5) of the, C.P. Municipalities Act as applied to 
Berar. Section 66(1)(b) says: 

“66. (1) A committee may, from time to time, and subject to the provisions of this 
‘Chapter, impose in the whole or in any part of the municipality any of the following 
taxes, for the purposes of this Act, namely:—... 

(b) a tax on persons exercising any profession or art, or carrying on any trade or 
calling, within the limits of the municipality;...” 
‘Therefore, on the face of it, the notification purports to impose a tax in 
exercise of the powers given to the Committee under s. 66(1)(&). What is 
more, the notification also refers to sub-s. (5) of s. 67 which requires that on 
receiving the proposals for the imposition of a tax from a Committee, the Pro- 
yincial Government may sanction the same or sanction them subject to such 
modifications as it may think fit, or return them to the Committee for further 
consideration. 

It is clear, therefore, that the notification purports to impose a tax on 
the trade of ginning and pressing cotton and simultaneously brings into force 
a schedule of rates which is a new schedule as compared to the schedule in the 
first notification dated March 21, 1912. It may be noticed here that this re. 
vised schedule brought into force by the second notification dated January 2, 
1940, was to come into force from October 1, 1939, as stated in the notification 
but it was in any case after the provisions of sub-s. (2) of s. 142-A came into 
force. We have already indicated that by sub-s. (2) of s. 142-A, that section 
was made applicable, so to say, retrospectively from April 1, 1939. Therefore, 


on and after April 1, 1939, no municipality could recover the bales and bojas 


tax in excess of Rs. 50 per annum unless the rate or the maximum rate of 
that tax already in force exceeded Rs. 50 per annum or Parliament passed 
any legislation. Now, on April 1, 1939, the rate or the maximum rate of the 
tax in the present case was not the rate shown in the schedule annexed to the 
notification dated January 2, 1940. Whether or not it was the rate under the 
first notification is not the question we are called upon to decide, because it is 
clear that in the present case the notices of demand were issued and are sought 
to be justified only upon the second notification dated January 2, 1940. We 
need not, therefore, here enter into the further controversy that was raised 
before us as to whether the rates under the first notification stib enure and 
can be validly enforced. So far as the rates under the second’ notification dated 
January 2, 1940, are concerned, it is clear that those were not the rates in 
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force on thé date on which s. 142-A came into force, that is to say, on April 1, 
1939. The opponent Committee, therefore, cannot, in our opinion, take advan- 
tage of the proviso to sub-s. (2) of s. 142-A of the Government of India Act. 

An almost similar challenge was made to a tax levied by the Municipal 
Committee, Dhamangaon, in Bharat Kala Bhandar Ltd. v. Municipal Com- 
mittee, Dhamangaon' by the then High Court of Judicature at Nagpur, and 
considering the provisions of the proviso to sub-s. (2) of s. 142-A, a Divisiva 
‘Bench of that Court observed: ; 

“..Thus, the municipality could continue to levy a profession tax, albeit in excess 
of Rs. 50/~ per annum, provided the tax at that rate was collected before 31st March 1939, 
and the effect of thé proviso was to substitute that rate for the limit creatéd by the 
second sub-section. In short, what was saved by the proviso was only the rate then 
prevailing, not the prior power to tax at any rates, 

9. The municipality, here, however, did not continue the rate which was in force 
on „the 31st March 1939 but changed it in 1941. Taking the proviso as it stands, it is 
impossible to read the new rate by a fiction into sub-section (2) of section 142-A. The 
rate introdiiced by the notification of 1941 must be held to be outside the proviso which 
-only preserved the rate in force prior to 31st March 1939.” 

In that case also, the municipality had purported to change the rate of tax 
and levied the tax at an enhanced rate but after March 31, 1939, as in the pre- 
sent casa The above remarks have our respectful concurrence. 

Similar observations are also to be found in a decision of this Court in 
Gajadhar v. Municipal Comm., Washim? (to which decision one of us, Kotval J., 
was a party). In that case we followed the view taken in Municipal Committee, 
Karanja v. New East India Press Co. Lid., Bombay? and the decision of a 
Division Bench of that High Court in Bharat Kala Bhandar Lid. v. Municipal 
Committee, Dhamangaon (cit sup.). There too we took the view that the en- 
hancement of a tax levied after March 31, 1939, by a municipality on ginned 
cotton in excess of Rs. 50 payable by one person was in contravention of s. 142-A 
of the Government of India Act. Thus, the view has been consistently taken 
both in the’Nagpur High Court and in this Court. It is a view upon a local 
law and follows directly from the provisions of s. 142-A of the Government of 
India Act read with the provisions of the C. P. and Berar Municipalities Act. 
1922. Upon that view it must be held that the enhanced rate of tax under 
the notification dated January 2, 1940, could not be imposed or levied by the 
opponent Committee after April 1, 1939, because it infringed sub-s. (2) of 
s. 142-A of the Government of India Act. 

Reference was then made to art. 276 of the Constitution which virtually re- 
enacts the provisions of s. 142-A of the Government of India Act but raises the 
permissible limit of tax under this head to Rs. 250. The proviso to cl. (2) of 
art. 276 is in similar terms as the proviso tesub-s. (2) of s. 142-A of the Govern- 
ment of India Act. But in the view which we have taken as to the effect and 
operation of the proviso to sub-s. (2) of s. 142-A, it is clear that the notification 
dated January 2, 1940, was ultra vires of sub-s. (2) and, therefore, does not 
survive and so it will not keep alive the tax imposed thereunder and, therefore, 
the proviso to cl. (2) of art 276 of the Constitution will not be attracted. The 
article, therefore, does not carry the case on behalf of the opponent Committee 
any further. , f 

Some reference was also made in the arguments before us to the provisions 
of the Professions Tax Limitation Act, 1941 (No. XX of 1941) by which a 
limit was placed on the amount of tax payable by any person by way of tax 
on professions, trades, callings or employments. By the provisions of that Act, 
the amount of such tax recoverable was limited to Rs. 50 per annum per person. 
But the Sehedule attached to that Act under the exemptions granted under s. 3 


1 (1955) Miscellaneous Petition No 389 2 (1957) 60 Bom. L.R. 419, s.c. [1958] 
of 1954, decided by M. Hidavatullah C.T, and N.L.J. 326. 

R. Kaushalendra Rao J., on April 12, 1953 3 [1948] Nag. 971. 

(Unrep.). 
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of that Act exempted the tax on persons exercising any profession or art, or 
carrying on any trade or calling, within the limits of the municipality, imposed. 
under el. (b) of sub-s. (Z) of s. 66' of the Central Provinces Municipalities Act, 
1922. Therefore, the position so far as the present demand is concerned is as 
if Act No. XX of 1941 had not been enacted. Section 2 of that Act limited the 
recovery to Rs. 50, whereas the schedule exempted the present recovery from its 
operation. The provisions of Act No. XX of 1941 also, therefore, cannot be 
availed of by the Municipality to justify the imposition. . 

In the view we have taken it must be declared that the opponent Committee 
is not entitled to recover from the petitioner the tax under the notification dated 
January £, 1940. In this view we need not consider the further question which 
Mr. Mandlekar on behalf of the petitioner had raised that the tax under that 
notification is a completely new tax because it imposes a tax on the trade of 
ginning and pressing cotton, whereas the previous notification imposed a tax 
on the trade of ginning or pressing cotton. He urged that if this were a new 
tax as he submitted, then the provisions of s. 67 of the C. P. and Berar Munici- 
palities Act had not been followed and, therefore, the imposition of the tax was 
illegal under that Act. But since as we have said the notification dated January 
2, 1940, cannot be given effect to because of the provisions of s. 142-A of the 
Government of India Act, we need not decide this point. 

The petition is allowed and the notice of demand of tax at annexyre A is 
quashed and the opponent Commititee is prohibited from recovering the tax in- 
dicated therein. The opponent Committee shall pay the costs of the petitioner. 

i Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Palekar. 


JAIRAM GOWARDHAN PARMAR v. SALES TAX OFFICER, NAGPUR 
CIRCLE II, NAGPUR.* ° l 

Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 10(3), 16, 28(2) (n)— 
Central Provinces and Berar Sales Tax Rules, Rule 67—Penalty under s. 10(3) im- 
posed upon registered dealer failing to furnish returns after approval of Assistant 
Commissioner—Whether such approval sufficient compliance with proviso to s. 16— 
Construction of statute—Court whether can inquire purpose of draftsman and, whe- 
ther object reasonable or not. 


Where a penalty under s. 10(3) of the C. P. and Berar Sales Tax Act, 1947, is 
sought to be imposed on a registered dealer who fails to furnish returns for any 
period, the approval of the Assistant Commissioner is not sufficient compliance with 
the proviso to s. 16 of the Act. In stich a case the approval of the Commissioner to 
the imposition of the penalty is also necessary. 

It is not the function of the Court to inquire what was the purpose of the drafts~ 
man, and whether the object was reasonable or not, so long as the Court can find 
that the terms of a rule or of a section are clear and can be given effect to without 
impinging upon other provisions of the statute itself. 


Tue facts appear in the judgment. 


N. T. Batharia and R. N. Jain, for the petitioner. 


P. G. Palshikar, Honorary Assistant Government Pleader, for respondents 
Nos. 1 to 3. 


Korvan J. On May 22, 1957. the petitioner was assessed to sales tax for the 
period between November 7, 1953, and November 26, 1954, in regard to his 
turnover as a registered dealer in sanitary goods. By the same ordgr a penalty 
of Rs. 2,000 was levied on him. He was assessed to sales tax of Rs. 8,888-0-9 on 


“Decided, October 27, 1961. Spocial Civil Application No. 60 of 1961. 
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a ‘best judgment assessment’ made under s. 11(4) of the C.P. and Berar Sales 
Tax Act, 1947 (XXI of 1947) (hereafter referred to as the Sales Tax Act). 
The petitioner appealed but the appeal failed because he did not deposit the 
amount of sales tax ordered to be deposited. The appeal was dismissed on the 
short ground that the petitioner failed to make the deposit. That dismissal took 
place on December 9, 1957. In a revision before the Assistant Commissioner of 
Sales Tax (Appeals), Eastern Division, the assessment was revised and the 
petitioner was saddled with sales-tax amounting to Rs. 6,657.74 nP. The penalty 
‘was likewise reduced, and a penalty of only Rs. 1,500 was imposed. The peti- 
tioner before us challenges both the order of assessment and the order of impo- 
sition of penalty. ° 

So far as the order of assessment is concerned the only ground is that notices 
served on the petitioner before making the assessment were not in compliance 
with law and, therefore, the subsequent assessment is illegal and should be 
declared bad in law. The facts necessary for the determination of this question 
are not in dispute. The first notice in form XII was issued against the peti- 
tioner on October 31, 1955. The petitioner appeared on November 1955, and 
later on December 13, 1955, and requested that the case should be adjourned. 
The case was then fixed for December 21, 1955, but on that date no one ap- 
peared. Thereafter a second notice was issued on March 17, 1956, and the 
assessment case came up before the Sales Tax Officer on April 13, 1956. The 
petitioner admittedly was not present at that hearing and so, the Sales Tax 
Officer passed the order dated May 22, 1957. The point taken in the petition 
is that the order of assessment was made under s. 11(4) which read with r. 32 
of the Sales Tax Rules without the required notice. Rule 32 requires that the 
dealer shall be given notice ‘‘calling upon him to show cause by such date, 
ordinarily not less than 30 days from the date of issue of the notice, as may 
be fixed in that behalf.’’ The contention is that the petitioner was not given 
notice of 30 days, moreover the proviso to sub-s. (4) of s. 11 requires that he 
should be given a reasonable opportunity of being heard. In the instant case 
the first notice was given on October 31, 1955, for appearance on November 11, 
1955. The second notice was given on March 17, 1956, for appearance on April 
13, 1956. Under the first notice the petitioner had about 11 days and under 
the second notice about 27 days. So far as the second notice is concerned, the 
ordinary period contemplated by the Rule was less by about 3 days. 

We do not think that, in the circumstances, we can hold that the petitioner 
‘was not given a reasonable opportunity of being heard within the meaning 
of sub-s. (4) of s. 11. The petitioner well knew when he received the first notice 
that the Sales Tax Officer was proceeding to assess him and intended to do so. 
It is in the light of this fact that we must judge the adequacy of the second 
notice. The second notice gave him 27 days’ time and, in our opinion, that 
time itself was sufficient compliance with the proviso to sub-s. (4) of s. 11 and 
r. 32. The rule requires that the notice shall be ‘“‘ordinarily not less than 
30 days from the date of issue.’? The'use of the word ‘‘ordinarily’’ indicates 
that it was not the intention to prescribe that a 30 days’ notice shall be the 
invariable rule. That would also indicate what the Legislature had in view 
when it provided in s. 11(4) that the assessee shall be afforded a reasonable 
opportunity of being heard. When we consider the fact that the petitioner had 
previous knowledge that assessment proceedings had commenced against him, 
we think that the notice of 27 days was more than adequate and he had had 
a very reasonable opportunity of being heard. What is reasonable is by the 
statute and the rules entrusted for determination by the authorities concerned, 
and we do not think that under the circumstance we can hold that the view 
taken by the authorities was so erroneous or perverse as calls for interference 
under our constitutional powers. Then we turn to the question as to the penalty: 

The power to impose a penalty is contained in s. 10 of the Sales Tax Act. 
Sub-sections*(/) and (3) of s. 10 run as follows: 


“10. (1) Every such dealer as may be required so to do by the Commissioner by 
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notice served in the prescribed manner and every registered dealer shall furnish such 
returns by such dates and to such authority as may be preseribed.” 

“(3) If a dealer fails to comply with the requirements of a notice issued under sub- 
section (1) or a registered dealer fails to furnish his return for any period within the 
prescribed time to the prescribed authority without any sufficient cause, the Commis- 
sioner may, after giving such dealer a reasonable opportunity of being heard, direct him 
to pay, by way of penalty, a sum not exceeding one-fourth of the amount of the tax 
which may be assessed on him under section ik” 

These provisions relating to the imposition of penalty have to be read along 
with s. 16 of the Sales Tax Act. Section 16 provides as follows: 

“16. Subject to such restrictions and conditions as may be prescribed, the Com- 
missioner may, by order in writing, delegate any of his powers Under this Act except 
those under sub-section (2) of section 24 to any person appointed under section 3 to 
assist him: 

Provided that if the power to impose penalty conferred upon the Commissioner by 
sub-section (3) of section 10, sub-section (5) of section 11, section 11-A, and section 
22-C is delegated by him under this section to any person appointed under section 3 to 
assist him, such person shall not exercise the power without obtaining the previous 
approval of the Commissioner.” : 

It is clear that the proviso to s. 16 governs the exercise of the power under 
s. 10(3). Section 10(3) in its turn deals with two classes of cases. Firstly, the 
case where a dealer fails to comply with the requirements of the notite issued 
under sub-s. (/), and secondly, where a registered dealer fails to furnish his 
return for any period within the prescribed time to the prescribed authority 
without any sufficient cause. By s. 16 the Commissioner has to approve the 
action to be taken under s. 10(3). It may be noticed here that so far as s. 16 
is concerned it speaks of the Commissioner and no other authority. But the 
opening words of s. 16 permit the Commissioner to delegate any of his powers 
under the Act, except the powers under s. 24(2), to any person appointed under 
s. 3 of the Act to assist him ‘‘subject to such restrictions and conditions as may 
be prescribed.” The argument on behalf of the petitioner hag been that, 
in the instant case, the Commissioner did not approve of the imposition of the 
penalty under s. 10(3). On the other hand, admittedly, it was the Assistant 
Commissioner who gave his approval. The question, therefore, that arises for 
our determination is, whether the approval of the Assistant Commissioner was 
sufficient compliance with the proviso to s. 16. 

On behalf of the department reliance has been placed upon the provisions of 
r. 67 read with s. 28 of the Sales Tax Act under which the Rules purport to 
be made. The relevant provision of r. 67 reads as follows: 

“67. Delegation of Commissioner’s powers—The Commissioner shall not delegate 
any powers other than those enumerated, below in respect of the sections mentioned, nor 
shall he delegate any power specified in column (3) to any oficer below the rank speci- 
fied in the corresponding entry in column (4) or contrary to the conditions mentioned 
therein:— 


Serial Section. Description of power. Designation of Officer and 
No. : conditions of delegation. 
(1) (2) i (3) (4) 

7 10 To direct a dealer who fails Deputy ‘Commissioner 


to furnish returns for any (with the previous appro- 
period within the pres- val of the Commissioner). 
cribed time to the pres- Assistant Commissioner 
scribed authority without (with the previous appro- 
any sufficient cause to pay vai of the Commissioner.) 
a penalty. Sales Tax Officer (with 

the previous, approval. cf 

the Assistant Commis- 

sioner). 
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Assistant Sales Tax Officer 

(with the previous appro- 

` val of the Assistant Com- 
g : missioner).” 

It will be noticed that this provision of r. 67 is relative to the power under 
s. 10(3) to direct a dealer who fails to furnish returns for any period within 
the prescribed time to the prescribed authority without any sufficient cause, to 
pay a penalty. We have already indicated in discussing the provisions of 
s. 10(3) that they deal with two classes of cases. It is obvious from the entry 
in column 8 under serial no. 7 in r. 67, that that entry deals only with the 
second of the two classes dealt with in s. 10(3), and it is with reference io 
that class that the ‘provision is made in col. 4 giving power under s. °10(3) to 
the Assistant Sales Tax Officer but subject to the ‘‘previous approval of the 
Assistant Commissioner.” It was rightly pointed out to us that here there is. 
an apparent conflict between the provisions of s. 16, proviso, which expressly 
limits the power of approval to the Commissioner, whereas the entry no. 7 gives. 
the power of approval to the Assistant Commissioner. On behalf of the depart- 
ment Mr. Palshikar urged that in view of s. 28 under which r. 67 was enacted, 
there is here an apparent conflict between the two provisions of the statute 
itself and so an attempt must be made to reconcile the two provisions. He re- 
referred to s. 28(2) (n) which runs as follows :— ‘ 

“In p&rticular and without prejudice to the generality of the foregoing power, the 
State Government may make rules, prescribing—... 

(n) the conditions subject to which the Commissioner may delegate his powers 
under section 16;” 

The argument of Mr. Palshikar is that r. 67 was made under this power in 
el. (n) and, therefore, if there is any conflict between the rule read with s. 28 
, and s. 16 it behoves us to reconcile that conflict, and the manner in which he 
suggested the conflict could be reconciled is that we should hold that the rule 
giving the power to the Assistant Commissioner is, by virtue of s. 28, a further 
restriction ywpon the provisions of s. 16. - 

We are quite unable to accept this contention because, in our opinion, there 
does not appear to be any conflict between the rule and the section. In fact, 
we shall presently show, the two deal with different subjects and though their 
content may in some measure overlap, it is possible to hold that both those pro- 
visions have the force of law and can simultaneously apply. We have already 
indicated that the entry in serial no. 7 in r. 67 deals with only the second 
class of cases contemplated iri s. 10(3), namely where a dealer fails to furnish 
his returns. The rule does not deal with the first class of cases contemplated 
in s. 10(3), namely, where a dealer fails to comply with the requirements of a 
notice issued under sub-s. (J). 

Turning to the provisions of s. 16, however, we find that this distinction 
between the two classes contemplated in sub-s. 10(3) is not made in the pro- 
viso to s. 16. On the other hand, the proviso to s. 16 applies to both the classes 
cf eases in sub-s. (3) of s. 10. Therefore, reading the provisions of s. 16 to- 
gether with r. 67 it is clear that r. 67 has provided for the previous approval 
of the Assistant Commissioner in the case only where a dealer fails to furnish 
returns for any period, whereas the proviso to s. 16 makes provision for the 
previous approval of the Commissioner in both the classes of cases contem- 

7 plated by s. 10(3). It may be that where the second class is concerned the de- 
partment may come up against an additional difficulty that it has to obtain 
the approval first of the Assistant Commissioner under entry no. 7 of r. 67 
and also later, the approval of the Commissioner under the proviso to s. 16. 

Mr. Palshikar urged that it could not have been the intention of the drafts- 
man of r. 67 that a dual approval should be secured before the order contem- 
plated under s. 10(3) is passed. It is not the function of the Court to inquire 
what was the purpose of the draftsman, and whether the object was reasonable 
or not, so long as we can find that the terms of a rule or of a section are clear 
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and can be given effect to without impinging upon the provisions of the statute 
itself. We think that in this case it is possible to construe both these provisions 
in the manner in which we have done, and in that event neither of the two £p- 
provals impinges upon the other. The consequence may only be that in the case 
where a penalty is sought to be imposed upon a dealer who fails to furnish 
returns for any period, a dual approval of two authorities may have to be 
obtained, but we do not see that is a very great hardship. 

On the other hand, we find from a perusal of the other provisions of the 
Act that the imposition of the penalties under the Sales Tax Act is treated on 
a special footing throughout the Act. Whereas in the case of an offence under 
the Act, sor which a prosecution has to be sanctioned, the power of the Com- 
missioner under s. 16 is not made delegable at all, in other cases it is made 
delegable subject to conditions and restrictions, and in the case of s. 10(3), 
the first; part, it is made delegable subject to the approval of the Commissioner 
alone. Therefore, it seems to us that the Legislature was specially anxious {to 
safeguard the assessee against any penal provisions of the Act, and it is possible 
that by enacting r. 67, entry no, 7, it was intended to provide that in that 
particular case a dual sanction was necessary. We say this because consider- 
able argument was advanced before us as to the object behind the enactment. 
We have already said, however, that we cannot consider the object where the 
words of the statute are clear, but since the argument was advanced, we have 
considered it and we do not think that even that argument can be susthined. 

In the view we have taken, we do not think that we need consider the autho. 
rities relied upon by Mr. Palshikar as to the principles of interpretation of 
statutes where it is laid down that as far as possible an attempt must be made 
to reconcile conflicting provisions of an enactment. As we have pointed out, 
there does not appear to arise any conflict in the instant case. 

Upon the view we have taken, it must be held that the penalty imposed in 
the instant case was without the prior approval of the Commissioner under the 
proviso to s. 16 of the Sales Tax Act and, therefore, the imposition of the 
penalty must be set aside. So far as the order of assessment is cogcerned, the 
order of assessment is upheld and the contentions of the petitioner negatived. 
Since success and failure are fairly equal, there shall be no order as to costs. 


Order accordingly. 
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$ Before Mr. Justice Kotval and Mr. Justice Abhyankar. 

ie NAMDEO, SHRAWAN LOKHANDE- v. CHOCKS CANNING AND 


MINING LTD.; NAGPUR.* 


Central Provinces and. Berar’ Industrial Disputes Settlement Act (XXIII of 1947), Sees. 
40, 41}—Payment of Wages Act (IVe of 1936), Sec 2(vi)—Declaration obtained by 
worker that change made in dismissing him illegal—Whether such declaration falls 

_ within expression “terms of employment, express or implied” in s. 2(vi) of Payment 
of Wages Act—-Maintainability of apolication by worker under s. 15 for back wages. 


Ifa declaration®is obtained by a worker under s. 41 of the Central Provinces and 
Berar Industrial Disputes: Settlement Act, 1947, that the change made in dismissing 
him is illegal then that declaration would fall within the ambit of the expression 
“terms of employment, express or implied” in the definition of “wages” in s. 2(vi) 
of the Payment of Wages Act, 1936, and, therefore, the declaration can be taken into 
account as being one of the terms of his employment within the definition and he can 
make an application under s. 15 of the Payment of Wages Act. 


Tue facts appear in. the judgment. 
C. 8. Dharmadhikari, for the petitioner. | 


Korvan J. The petine Namdeo Shrawan Lokhande was employed by 
opponent No.-1; the Chocks Canning and Mining Ltd., Motibagh, Nagpur. He 
was dismissed from service by an order passed on June 6, 1956, with effect 
from June 1, 1956.- The petitioner ‘took no steps to get the order set aside 
under s. 16 of the C.P. and Berar Industrial Disputes Settlement Act, 1947, 
nor did he claim back wages within six months as provided by sub-s. (2) of 
s. 16. But the petitioner made an application to the District Industrial Court 
for a “declaration that the dismissal amounted to an illegal change and that 
the change should be declared to be illegal. This declaration was granted to 
the petitioner. Consequent upon the declaration that the change was illegal, 
the petitioner filed an application under s. 15 of the Payment of Wages Act 
before the Payment of Wages Authority at Nagpur claiming wages for the 
period from May 1956 to the end of November 1958, that is to say, the date 
on which he made his application to the Payment of Wages Authority. 


*Decided, January 9, 1962. Special Civil (e) in eases where conciliation proceedings 


Application No. 62 of 1961. 

+The relevant sections are as under :— 

40. (1) A strike or a lock-out shall be illegal 
if it is commenced or contmued— 

(a)- in cases where 1t relates to any industrial 
matter mentioned in Schedule I, before the 
standing orders relating to such matter sub- 
mitted to the Labour Commissioner under 
section 30 are settled by him or before the 
expiry of six months from the date on which 
such standing orders come mto force under that 
section; or 

(b) without giving notice ‘in accordance 
with the provisions of section 31 or 32 as the 
caso may be; or 

(c) only for the reason that the employer 


has not carmed out the provisions of any - 
eure ordér or has made an illegal change; 


Ta in cases where notice of the change is 
given in accordance with the provisions of 
section 31 or 32, as the case may be, and where 
no agreement in regard to such change is 
arrived at, befofe the statement of the case 
referred to ın sub-section -(1) of section 37 is 
received by the Labour Commissioner; or 
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in regard to the industrial dispute to which the 
strike or lock-out relates have commenced, 
before the completion of such proceedings; or 
aah in cases where a submission relating to 
dispute or such kinds of dispute has been 
znt to the Labour Commissioner under sub- 
section (1) of section 38 until such submission 
is lawfully revoked; or 
(g) in contravention of the terms of a 


registered agreement, settlement or an award. 


(2) In cases where a conciliation proceeding 
in regard to an industrial dispute has been 
completed a strike or lock-out relating to such 
dispute shall be illegal if it 1s commenced at 
any time before the expiry of six months after 
the completion of such proceeding. 

41. The State Industrial Court or a District 
Industrial Court shall, on a reference made by 
the State Government, and may, on an appli- 
cation by any employer or employee con- 
cerned or by a representative of the employees 
concerned or by the Labour Officer, decide 
whether any strike or lock-out or any change of 
which notice has been given or which has taken 
place is illegal. 


482 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


The application under s. 15 was dismissed by the Payment of Wages Autho- 
rity on November 30,. 1959, on the short ground that the petitioner had mot 
obtained any order of reinstatement nor an order for back wages and that, 
therefore, the petitioner was not entitled to receive wages for a period for 
which he had not worked. The Authority referred to the definition of wages. 
contained in s. 2(vt) of the Payment of Wages Act. That view of the Autho. 
rity was confirmed by, the appellate authofity, the Extra Assistant Judge, Nag- 
pur, by his order passed in Misc. Civil Appeal No. 250 of 1959 on August 11, 
1960. It was against those orders of the Authorities below that the present 
petition was filed on January 9, 1961. 7 

No doubt, there has been some delay in the filing of the petition in so far 
as the appellate order which is the operative order before us was passed on 
August 11, 1960, while the petition was filed on January 9, 1961. But the delay 
has been explained by the petitioner in para. 6 of the petition which has beem 
supported by an affidavit. For the reasons stated in para. 6 supported as they 
are by an affidavit we accept the explanation. There has been no appearance 
on behalf of the opponents and no counter-affidavit filed. The delay, in our 
opinion, cannot affect the prosecution of the present petition. 

Turning to the merits of the petition, it has been urged by Mr. Dharmadhi- 
kari on behalf of the petitioner that since the dismissal was held illegal by the 
District Industrial Court, the petitioner had a right to urge that he tontinued 
in the employment of the respondent company and that, therefore, he should 
be held to be in the employment of that company. We think that this con- 
tention is sound and ought to be upheld. i 

The definition of ‘‘wages’’ in s. 2(vi) of the Payment of Wages Act, as it 
originally stood, was as follows: 

“ ‘wages’ means all remuneration, capable of being expressed in terms of money, 

which would, if the terms of the contract of employment, express or implied, were ful~ 
filled, be payable,...” ? 
No doubt, the definition, as it originally stood, referred to the terms of the 
contract of employment, express or implied, and if the matter had stood at 
that, we might have held that any term or condition which was introduced by 
operation of law might not have been included. But the definition has under- 
gone a radical change by the amendment effected by the Amending Act LX VIII 
of 1957, which came into force on April 1, 1958. As amended the definition runs 
as follows: 

“ ‘wages’ means all remuneration (whether by way of salary, allowances or other- 
wise) expressed in terms of money or capable of being so expressed which would, if the 
terms of employment, express or implied, were fulfilled, be payable to a person employed 
in respect of his employment or of work done in such employment, and included—...” 
Therefore, the words ‘‘if the terms of the, contract of employment, express or 
implied, were fulfilled’? have been substituted by the words ‘‘if the terms of 
employment, express or implied, were fulfilled”. It seems to us that the amend- 
ment makes a crucial difference in so far as previously that amount alone 
would fall within the definition of wages which was payable in terms of the 
contract of employment, express or implied, whereas now all remuneration pay- 
able if the terms of employment, express or implied, were fulfilled, would be 
included. Jn our opinion, having regard to the provisions of ss. 40 and 41 of 
the C. P. and Berar Industrial Disputes Settlement Act if a declaration be ob- 
tained by a worker that the change made in dismissing him is illegal then that 
declaration could well fall within the ambit of the expression ‘“‘terms of em- 
ployment, express or implied’’ in the amended definition. Therefore, since the 
petitioner had obtained a declaration that the change effected by his dismissal 
was illegal, the declaration can be taken into account as being one of the terms 
of his employment within the amended definition, and, therefore, the order of 
the District Industrial Court would operate to show that he continued in the 
employment of his master, respondent No. 1. In that view, the orders of the 
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- i 
Authorities below cannot be sustained. The petitioner is entitled to have his 
application tried and if he succeeds in proving the quantum ‘of the wages due 
to him, the Authority under the. Payment of Wages Act would be entitled to 
grant him those wages. . As to any other point that may be raised, other than 
the one decided by this judgment, we express no opinion. 

The petition is allowed. The matter will now go back to the Payment of 
Wages Authority for the decision of the application of the petitioner under 
s. 15 of the Payment of Wages Act, according to law. There shall be no 
order as to costs. . è 

. Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Shikhare. i 


HAJI ZAKERIA SULEMAN v. THE COLLECTOR, YEOTMAL.* 


Central Provinces and Berar Letting of Houses and Rent Control Order, 1949, CE 13(3} 
—Whether Rent Controller can dismiss application under cl. 13(3) for default and 
restore it to file. 


Under the Central Provinces and Berar Letting of Houses and Rent Control Order, 
1949, te Rent Controller has the power to dismiss for default an application of a 
Jandlord under cl. 13(3) of the Order and to restore the application to file if he is 
satisfied that good cause exists for such restoration. As to the good cause the Rent 
Controller will have to consider the evidence and the circumstances in each case 
and decide for himself. The power must be exercised only for good cause and after 
the usual opportunity to both the sides to represent their case is given. 


Tse facts appear in the judgment, 


B. Rt Mandlekar and M. Q. Qazi, for the petitioner, 
Y. R. Manahar, for respondent No: 3 


Korvat J. These applications give rise to a common question whether the 
Rent Controller under the Central Provinces and Berar Letting of Houses and 
Rent, Control Order, 1949, has the power under cl. 13 to dismiss for default an 
application of landlord for obtaining permission to eject a tenant and whether 
he has the power to restore that application to file. 

The landlord in both these applications is the petitioner Haji Zakeria Sule- 
man of Yeotmal. The tenant in 8.C.A. 383 of 1960 is Fatmabi widow of Hasan 
Ali and in S.C.A. 384 of 1960 Abdul Hussain son of Haji Abdul Ali. The litiga- 
tion between the parties has been going on singe October 11, 1956, when the land- 
lord originally presented his applications for, permission to eject the tenant in 
both the cases. With the chequered history of this litigation we are not con- 
cerned. The matter had. previously come before this Court in Special Civil 
Application No. 127 of 1959. The landlord’s-applications had been dismissed 
without consideration of the merits and-a- Division Bench of this Court ordered 
that the applications for restoration filed by the landlord in each ease shall 
go back to the Rent Controller, Yeotmal, to be disposed of according to law. 
Before the Division Bench a question was raised as to the power of the Rent 
Controller to restore, but the Division Bench kept-that question open by ob- 
serving . 

“It is not necessary for purposes of these applications to express any opinion as to 
the tenability or otherwise of the applications filed by the landlords before the Rent 
Controller, Yeotmal, for restoration of their original applications which were dismissed’ 
for default.” i j ‘ 

When the matter went back to the Rent Controller, the question whether he 
had the power to restore and, therefore, also the initial power to dismiss for 


*Decided, September 1, 1961. Special Civil Application No, 384 of 1960). 
Application No. 383 of 1960 (with Special Civil 
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default was raised before him. The view which the Rent Controller took may 
be expressed in his own words: F 

“However, I am of the opinion that all the courts have inherent powers to dismiss 
any application if the applicant fails to appear on any fixed date because, in that case, 
it can be presumed that he (applicant) does not want to prosecute his application further, 
But, I further feel that, no court would like to ignore the principles of equity. If any 
application is dismissed in default, it is quite dikely that the applicant could not remain 
present for unavoidable reasons or for other bona fide reasons. In such cases, he can 
certainly apply to the court for setting aside the order of dismissal. And if the court is 
satisfied &bout his bonafides, it has inherent powers to set aside the order of dismissal 
passed by it.” e 

The tenant in each case went up in appeal to the Collector, Yeotmal, and the 
appellate authority reversed the decision. The appellate authority held that 
the Rent Collector could not have dismissed the cases in default as there was 
no provision in the Rent Control Order for dismissal for default. By the same 
line of reasoning he also held that there was no provision for restoring to file a 
case dismissed in default. He also held that 

“the Rent Controller could not invoke inherent powers to set aside the order which 
indirectly would have the effect of reviewing his order for which again there were no 
powers with him in the Order ibid.” ` 
He, therefore, held in both the cases that b 
“the order of dismissal in default, as also one setting it aside were, therefore, not in 
accordance with the provisions of the Order ibid.” 

These orders are impugned in these petitions. Now, we may say at once that 
we are in agreement with the view taken by the appellate authority that there 
is no inherent power in the Rent Controller or in the Rent Conttrol Authorities 
to dismiss an application for default or to restore it. Inherent power can only 
‘be implied in the civil Courts having general jurisdiction but where, as here, 
special authorities are constituted under a special statute and for speçial ob- 
ject, it is not possible to imply inherent powers in them. We must turn to the 
statute itself to find a power either in its express terms or by netessary impli- 
cation. There is no express provision in the Rent Control Order permitting 
. the Rent Controller or the Appellate Authority to dismiss for default or to 
restore to file an application or appeal. But these authorities are specially 
constituted for a specifie purpose and for a special object. The objective; as 
the preamble of the enactment itself indicates, is ‘‘regulating the letting and 
subletting of accommodation and other ancillary matters’’ specified in the Act. 
‘This is clear from the parent Act under which the Rent Control Order has been 
promulgated. Pursuant,.to this objective, the Rent Controller has been given 
permission under cl. 13(3) of the Order to hear and decide applications for 
permission to eject a tenant upon the ground mentioned in sub-cl. (3). In the 
‘discharge of his functions under sub-cl. (3) the Rent Controller has to satisfy 
himself that one or more of the grounds mentioned exist and, in that event, he 
“‘shall grant the landlord permission to give notice to determine the lease as 
required by sub-cl. (7)’’. Now, in the discharge of this function the Rent Con- 
troller no doubt acts in a quasi-judicial manner. He normally hears both the 
parties, gets their statements, records evidence and hears arguments of counsel. 
‘What then is to happén if one or the other of the parties with the avowed ob- 
ject of delaying. or defeating the further progress in an application before the 
Rent Controller and thereby delaying or defeating the very purpose of the 
‘statute decides not to put in appearance? It is surely not to be suggested that 
the Rent Controller is powerless in a case of this kind. It seems to us that in 
order to facilitate and further the beneficent ‘purposes of the enactment, even ` 
though no such power can be found: in the express provision of the statute, we 
must by necessary implication hold that such a power exists. The rule in mat- 
ters of this kind is clear. - e 

“If a statute is passed for the purpose of enabling something to be done, but omits 
‘to mention in terms some detail which is of great importance (if not actually esséntial) to 
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the proper and effectual performance of the work which the statute has in contemplation, 
the Courts are at liberty to infer that the statute by implication empowers that detail be 
carried out” (Craies on Statute Law: 5th edition; page 105). 

That is precisely the case here. In the discharge of his functions to decide an 
application for permission to determine a tenancy, the Rent Controller would in 
conceivable cases find himself absolutely helpless if a recalcitrant party decides 
at his will to remain absent or not to carry out any particular direction of the 
Rent Controller in spite of repeated orders. It seems to us that in such cireum- 
stances, we must hold that a power to dismiss the application for default or 
for non-compliance of orders is absolutely essential. Without implying such 
a power we think that the function of the Rent Controller would be rendered 
largely ineffective, Sf not impossible, in conceivable cases. We would, there- 
fore, hold that the Rent Controller has the power to dismiss for default an 
application of a landlord under el. 13(3) of the Rent Control Order and to 
restore the application to file if he is satisfied that good cause exists for such 
restoration. Of course, as to the good cause the Rent Controller will have to 
consider the evidence and the circumstances in each case and decide for him- 
self. The power must be exercised only for good cause and after the usual 
opportunity to both the sides to represent their case, is given. 

Upon this view, Mr. Mandlekar has further urged that we should send these 
matters back either to the appellate ‘authority or the Rent Controller to de- 
termine Whether there was good cause for the landlord’s default in these cases. 
Neither in the appeals preferred by the tenant, in each case nor in the respective 
petitions before us had the tenant raised this question or denied that there 
was good cause for the restoration of the two applications which were dismissed 
for default. In the cireumstances, therefore, we do not think that we are 
called upon to determine that question. That question was decided against 
the tenant by the Rent Controller who has specifically found in his order that 
he felt that there was sufficient reason for the absence of the landlord. That 
finding not having been challenged, we must accept that finding. Upon that 
view, we hold, though for reasons different from the reasons which prevailed 
with the Rent Controller, that’ his order restoring the application to file was 
a correct order and the order of the appellate authority holding that he had no 
power to restore the applications to file was incorrect. 

We confirm the orders of the authorities below in both the cases and direct 
that the original applications of the landlord under cl. 18 shall now be heard 
and disposed of on the merits. Hach party shall bear its own costs. 


Order accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


MOHANLAL CHANDANMAL SURANA v. MAHARASHTRA REVENUE 
TRIBUNAL NAGPUR.* 
` Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Sees. 125, 6(1)—Berar Regulation of Agricultural Leases Act (XXIV 
of 1951), Sec. 4(2)—Madhya Pradesh Land Revenue Code (II of 1955), Secs. 166, 167 
Whether Revenue Courts can question making of reference by Civil Courts under 
s. 125 of Bom. Act XCIX of 1958—Person failing to exercise option under s. 4(2) of 
Act XXIV of 1951 whether “a person lawfully cultivating any land belonging to ano- 
ther person” within g.-6(1) of Bom. Act XCIX of 1958. 


The Revenue Courts cannot question the making of a reference by the Civil Courts 
under s. 125 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958. p ` 

Where & person fails to exercise his opinion of selection under s. 4(2) of the Berar 


*Decided, January 16, 1962. Special Civil Application No. 82 of 1961. 
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Regulation of Agricultural Leases Act, 1951, he does not cease to be a tenant and, 
therefore; he can be said to be “a person lawfully cultivating any land belonging to 
another person” within the meaning of s. 6(1) of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch Area) Act, 1958. 5 


+ 


THe facts appear in the ‘judgment. 


B. R. Mandlekar and M. R. Mandlekar, for the petitioner. 
J. N. Chandurkar and M. N. Chandurkar, for respondent No. 4. 
3 e a 


Korvau J. This special civil application arises out of an order dated Novem- 
ber 20, 1960, passed by the Maharashtra Revenue Tribunal at Nagpur. By 
. that, order the Tribunal purported to dispose of two revision applications, Nos. 49 


`- and 51/TEN of 1960 pending before them. Those two fevision applications 


arose out of two revénue cases, Nos. 6 and 93/59(9) of 1959-60. Revenue Case 
No. 6 of 1959-60 arose upon a reference made under s. 125 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act, 1958 
(No. XCIX of 1958) by the Civil Judge,‘ Junior Division, Kelapur, in a civil 
suit pending before him. In that suit the right to field No. 7/1 of mouza Ke- 
gaon in taluq Kelapur: was in question. 

The field originally belonged to the petitioner Mohanlal and he had leased it 
out to respondent No. 4 Rajeshwar in the agricultural year 1951-52. Then by 
virtue of the Berar Regulation of Agricultural Leases Act, 1951, Rajeshwar re- 
mained in possession and cultivated the field till the year 1957-58." By this 
date, it is not in dispute, Rajeshwar had under his cultivation a total area of 
more than 50 acres and, therefore, under s. 4(2) of the Berar Regulation | > 
Agricultural Leases‘ Act, he had ‘to select out of the land in his possession ‘ 
much area as would make the total area to be held by him as a protected ea 
equal to‘50 acres’’. ‘By virtue of that section he was to make this selection two 
months prior to the commencement of the next agricultural year, that is to say, 
by February 1, 1957 (the agricultural year commencing on April 1, 1957). 
Rajeshwar, however, made no such ‘selection and, therefore, it is not in ‘dispute, 
he lost his protected status. 

On May 25, 1957, he executed two documents in Tepa of the field in dispute, 
namely, field No. 7 / 1.’ The first was a surrender deed and the other was a batai 
patra. By virtue of this batat- patra he continued in possession of the field. 
While this was the position between the parties as to the disputed field No. 7/1, 
there came into force on December 30, 1958, the Bombay’ Act No. XCIX of 1958. 

Before we proceed to consider the points arising in the' petition, it is neces- 
sary to state the further history of the litigation between the parties. In the 
year 1957-58 there were three proceedings commenced by the respondent Rajesh- 
war against the petitioner and one Ramchandra. These proceedings were under 
s. 4(2) of the Berar Regulation of Agricultural Leases Act and ss. 10 and 11 
thereof for determination and commutation of reasonable lease-money of survey 
Nos. 7/1 and 33. Those proceedings went through the various stages of appeal 
and ultimately on July 15, ‘1959, the proceedings were finally adjudicated by the 
revenue authorities by order of the Bombay Revenue Tribunal in Revenue Ap- 
peal No. 2/51-B of 1959. The Tribunal confirmed the dismissal of all the three 
applications of the respondent Rajeshwar. Thereafter the suit came to be filed 
oe the reference as stated above. was made by the Civil Judge, Junior Division, 

elapur. 

One of the points urged by Mr. Mandlekar on behalf of the petitioner before 
us has been that in view of the order of the Bombay Revenue Tribunal dated 
July 15, 1959, the civil Court had no jurisdiction to make a reference at all 
under s. 125 of the Bombay Act No. XCIX of 1958. Mr. Mandlekar urged that 
the civil Court ought to have accepted the order of the Bombay Revenue Tribu- 
nal dated July 15, 1959. - The point; was not raised on behalf of the petitioner 
in any of the Revenue Courts below except the Revenue Tribunal, But, apart 
from this, even considering the question on merits, we think that the proper 
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remedy of the petitioner was not to have complained to the Revenue Authorities 
that the éivil Court had no jurisdiction to make the reference. What the peti- 
. tioner should have done was to have moved against -the order of the civil Court 
itself by way of revision which -was' not done. So far as the Revenue Autho- 
rities are concerned, they are authorities created under a special statute in- 
tended ‘for .special purposes, and their -jurisdiction is necessarily limited. The 
jurisdiction is vested in them by virtue of s.-125 of the Bombay Act.No, XCIX 
of 1958.and sub-s. (2) of that seetion says: - ; 

“On receipt of such reference from the Civil Court, the competent authority shall 
deal with and decide such issues in accordance with the provisions of this Act and shall 
communicate its decision to the Civil Court’ and such court shall thereupon dispose of 
the suit in accordance with the procedure applicable thereto.” e 
Therefore, apart from the fact that normally Revenue Courts cannot question 
the decision’ of the civil Court, here there is a specific provision limiting the 
authority of Revenue Courts to deal with and decide.the issues referred. If the 
Legislature had intended that the Revenue Authorities could dispute the juris- 
diction of the civil Court to make a reference under s. 125, it would have said 
so. We think that in the instant case the decision reached by the Maharashtra 
Revenue Tribunal that the Revenue Courts cannot question the making of the 
reference was in the circumstances correct. 

The other contentions raised in this petition relate to the merits of the deci- 
sion of the Tribunal. The Tribunal held that the respondent Rajeshwar was a 
person lawfully cultivating within the meaning of s. 6(J) of the Bombay Act 
No. XCIX of 1958, on the date on which that Act came into force and, therefore, 
he should be deemed to be a tenant under that Act. Mr. Mandlekar has urged 
that the respondent Rajeshwar admittedly failed to exercise his option of selec- 
tion under s. 4(2) of the Berar Regulation of Agricultural Leases Act and, 
therefore, he ceased to have any status as a protected lessee and, therefore, as 
from February 1, 1957, he- ceased to be a tenant at all and nothing that is con- 
tained in the Acts which subsequently came into force can revive his tenancy 
rights. We do not think that the failure of the respondent Rajeshwar to exer- 
cise his option of selection under s. 4(2) has that effect for which Mr. Mandlekar 
contends. The consequence of the non-exercise of the option would be as 
follows :—Under s. 4(7) no person shall at any time be deemed to be a pro- 
tected-lessee in respect of any area in.excess of 50 acres. Therefore, in the 
absence of selection under s. 4(2) the only consequence that would follow would 
be that Rajeshwar would not be deemed to be a protected lessee in respect of 
any area in excess of 50 acres. A protected lessee as defined in s. 2(h) is a 
protected lessee within the meaning of s. 3 and the protection that he gets is 
indicated in sub-ss. (J) and (2) thereof.” It does not, however, follow that 
though a tenant may lose his status as a protected lessee he would thereby cease 
to be a tenant. None of the provisions of s. 4 indicate that that would be the 
result. On the other hand, the provisions of ss. 8 and 9 indicate that for the 
termination of a lease there must be further steps before the lease can be ter- 
minated. The position, therefore, appears to us to be that even assuming that 
Rajeshwar may have lost his status as a protected lessee on. February 1, 1957, 
his continued possession of the field was not unlawful but was under colour of 
right and at least excusable. It must be held, therefore, that he would fall 
within. the meaning of the words ‘‘a person lawfully cultivating any land be- 
longing to another person?’, . 

Reference was also made to the provisions of s. 166 and the proviso to s. 167 
of the Madhya Pradesh Land Revenue Code (No. II of 1955) and particularly 
to Explanation (i) contained in s. 166. That explanation runs as follows: 

“Explanatión—For the purposes of this section—... 

(ii) any person who cultivates land in partnership with the tenure-holder shall not 
‘be deemed to hold such land;...” : 

This is an Explanation added to, the definition of ordinary tenant in s. 166. 
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Mr. Mandlekar urged-that in view of the fact that the respondent Rajeshwar 
executed a batai patra on May 25, 1957, by virtue of this Explanation he must 
be held to be cultivating land in partnership with the petitioner and, therefote, 

he could not have even the status of an ordinary tenant because of the provi- 
sions of the Madhya Pradesh Land Revenue Code. The batai patra does not. 
necessarily import in every case a document of partnership or an agreement 
to cultivate land in partnership with the tenure-holder. It will all depend upon 
what are the terms agreed upon in each fndividual case. In the present case, 

the batai patra as such has not been produced before us, nor are its terms set 
forth. Moreover, the finding given by the Revenue Authorities on this question 
is, in ou? opinion, a pure finding of fact that even after the batai patra was 
executed the respondent Rajeshwar was a lawful tenant of the field during the 
year 1958-59. We also think ‘that that construction of the terms of the docu- 
` ment as discussed by the Revenue Authorities below was correct. 

In the result, the petition fails and is dismissed with costs. 


Petition dismissed. 


SUPREME COURT. 


Present: Mr. Justice S. K. Das, Mr. Justice K. Subba Rao and Mr. Justice Raghubar Dayal.. 


K. M. NANAVATI v. THE STATE OF MAHARASHTRA.* 

Criminal Procedure Code (Act V of 1898), Secs. 307, 154, 156, 418, 423(2)—Indian Evidence- 
Act (I of 1872), Sec. 105—Indian Penal Code (Act XLV of 1860), Sec. 300, Exception 
I—Competency of reference under s. 307, Criminal Procedure Code—Ambit of High- 
Courts power in dealing with such reference—Legal impact of s. 105, Indian Evi- 
_ dence Act on question of burden of proof—Grave and sudden provocation, test of— 
(Misdirection, what is—Irregularity committed in recording first information under- 
ae 154, Criminal Procedure Code, whether affects question of commencement of in-- 

” vestigation. ` 


» The competency of a reference made by a Sessions Judge under s. 307 of the Cri- 
minal Procedure-Code, 1898, depends upon the existence of two conditions, namely, 
(i) that he disagrees with the verdict of the jurors, and (ii) that he is clearly of the: 
opinion that the verdict is one which no reasonable body of men could have reached’ 
on the evidence; after reaching that opinion, in the case submitted by him he shall 
record the grounds, of his opinion. If the case submitted shows that the conditions 
have not been complied with or that the reasons for the opinion are not recorded, 
the High Court may. reject the reférence as incompetent: the High Court can also 
reject it if the Sessions Judge has contravened sub-s. (2) of s. 307 of the Code. If 

- the case submitted shows that the Sessions Judge has disagreed with, the verdict 
of the jury and that he is clearly of the opinion that no reasonable body of men 

_ could have reached the conclusion arrived, at by the jury, and he discloses his: 
reasons for the opinion, sub-s. (3) of s. 307 of the Code comes into play, and there- 
after the High Court has an obligation to discharge its duty imposed thereunder. 
Under sub-s. (3) of s. 307 of the Code, the High Court has to consider the entire 
evidence and, after giving due weight to the opinions of the Sessions Judge and 
the jury, acquit or convict the accused. ‘The High Court may deal with the refer- 
ence in two ways, namely, (i) if there are mis-diréctions vitiating the verdict, it- 
may, after going into the entire evidence, disregard the verdict of the jury and come: 
to its own conclusion, and (ii) even if there are no misdirections, the High Court 
can interfere with the verdict of the jury if it finds the verdict “perverse in the- 
sense of being unreasonable”, “manifestly wrong”; or “against the weight of evi- 
dence,” or, in other words, if the verdict is such that no reasonable body of men. 


*Decided, November 24, 1961. Criminal Appeal No. 195 of 1960. 
eine ean emanate 
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could have reached on the evidence. In the disposal of the said reference, the High 


_Court can exercise any of the procedural powers appropriate to the occasion, such 


as, issuing of notice, calling for. records, remanding the case, ordering a retrial etc. 
Ramanugrah Singh v. King-Emperor,' explained. 

Akhlakali Hayotalli v. The State of Bombay, Ratan Rai v. State of Bihar, Sashi 
Mohan Debnath v. The State of West Bengal’ and Emperor v. Ramadhar Kurmi‘ 
referred to. 

When an accused relies upon the General Exceptions in the Indian Penal Code 
or on any special ‘exception or proviso contained in any other part of the Penal 
Code, or in any law defining an offence, s. 105 of the Indian Evidence Act, 1872, 
raises a presumption against the accused and also throws a burden on hin to rebut 
the said presumption. Under that section the Court shall presume the absence of 
circumstances bringing the case within any of the exceptions, that is, the Court 
shall regard the non-existence of such circumstances as proved till they are dis- 
proved. The section does not in any way affect the burden that lies on the prose- 
cution to prove all the ingredients of the offence with which the accused is charged: 
that burden never shifts. Therefore, the general burden to prove the ingredients 
of the offence, unless there is a specific statute to the contrary, is always on the 
prosecution, but the burden to prove the circucmstances coming under the exceptions 
lies upon the accused. The failure on the part of the accused to establish all the 
circumstances bringing his case under the exception does not absolve the prosecution 
to prove the ingredients of the offence; indeed, the evidence, though insufficient to 
establish the exception, may be sufficient to negative one or more of the ingredients 
of the offence. 

_ Woolmington v. The Director of Public Prosecutions,’ Attygalle v. Emperor,’ The 
State of Madras v. A. Vaidyanatha Iyer’ and C. S. D. Swamy v. The State,’ referred to. 

For the purposes of Exception I to s. 300 of the Indian Penal Code, 1860, the test 
of “grave and sudden” provocation is whether a reasonable man, belonging to the 
same class of society as the accused, placed in the situation in which the accused 
Was placed would be so provoked as to lose his self-control. Words and gestures 
may alsg, under certain circumstances, cause grave and sudden, provocation to an 
accused so as to bring his act within the Exception. The mental background created 
by the previous act of the victim may be taken into consideration in ascertaining 
whether the subsequent act caused grave and sudden provocation for committing 
the offence. The fatal blow should be clearly traced to the influence of passion 
arising from that provocation and not after the passion had cooled down by lapse 
of time, or otherwise giving room and scope for premeditation and calculation. 

Mancini v. Director of Public Prosecutions,” Holmes v. Director of Public Prose- 
cutions,” R. v. Duffy," Reż v. Thomas,” The Empress v. Khogayi," Boya Munigadu 
v. The Queen,” In re Murugian,” In re C. Narayana,” Jan Md. v. Emperor” Em- 
peror v. Balku” and Babu Lal v. State,” referred to. 

Misdirection is something which a Judge’ in’ his charge tells the jury and is wrong 
or in a wrong manner tending to mislead them. Even an omission to mention matters 
which are essential to the prosecution or the defence case in order to help the jury 
to come to a correct verdict may also in certain circumstances amount to a misdirec- 
tion. But, in either case, every misdirection or non-direction is not in itself sufficient 
to set aside a verdict, but it must Ke such that it has oteasioned a failure of justice. 

' Whether- a ‘particular omission by a Judge to place before the jury certain evi- 


i dence amounts to a misdirection or not falls to be decided on the facts of each case. 


l- (1946) L.R. 78 I. A. 174, s.c. 48 Bom. > 10 [1942] 4.0.1. 
L. R. 768. _ 11 [1946] A. C. 588. 
2 11954] S.C. R. 435, s. c. 56 Bom. LR. 12 [1949] 1 ANE. R. 932. 
276. 13 (1837) 7C & P. 817, 
3 [1957] S.C. R. 273. 14 (1879) I. L. R. 2 Mad. 122 
4 [1958] S. C. R. 960. 15 (1881) I. L. R. 3 Mad. 33 
5 [1948] A.I. RB. Pat. 79. 16 [1957] Mad. 805. 
6 ` [1935] A, C. 462 17 [1958] A. I. R. A. P. 235. 
7 [1936] A I. R. P.C. 169 18 [1929] A. I. R. Lahore 861. 
8 [1958] S. ©. R. 580. ` 19 [1938] All. 789. 
‘9 [1960] 3 S. C. R. 461. 20 [1960] A. I. R. AlL 223. 
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Mushtak Hussein v. The State of Bombay” and Smt. Nagindra Bala Mitra v. Sunil 
Chandra Roy,” referred to. 

The question whether investigation under s. 156 of the Criminal Procedure Code, 1898, 
had commenced or not is a question of fact and it does not depend upon any irregu- 
larity committed in the matter of recording the first information report under s. 154 
of the Code by the concerned police officer. 


Tur facts are stated in the judgment. 


G. S. Pathak, 8S. G. Patwardhan, RajniePatel, Porus A. Melita, J. B. Dada- 
chanji, Ravinder Narain and O. C. Mathur, for the appellant. 

M. C. Setalvad, Attorney-General for India, C. M. Trivedi, V. H. Gumaste, 
B. R. G. K. Achar and R. H. Dhebar, for the respondent. 


Suppa Rao J. This appeal by special leave arises out of the judgment of 
the Bombay High Court sentencing Nanavati, the appellant, to life imprison- 
ment for the murder of Prem Bhagwandas Ahuja, a businessman of Bombay. 

This appeal presents the commonplace problem of an alleged murder by 
an enraged husband of a paramour of his wife: but it aroused considerable 
interest in the publié mind by reason of the publicity it received and the 
important constitutional ponit it had given rise to at the time of its admis- 
sion. 

The appellant was charged andes s. 302 as well as under s. 304, Part I, of 
the Indian Penal Code and was tried by the Sessions Judge, Greater Bom- 
bay, with the aid of a -special jury. The jury brought in a verdict of 
‘not guilty” by 8:1 under both the sections; but the Sessions Judge did not 
agree with the verdict of the jury, as in his view the majority verdict of the 
jury was such that no reasonable body of men could, having regard to the 
evidence, bring in such a verdict. The learned Sessions Judge submitted the 
case under s. 307 of the Code of Criminal Procedure to the Bombay High 
Court: after’ recording the grounds for his opinion. The said reference was 
heard by a Division Bench of the said High Court consisting of Shelat and 
Naik JJ. The two learned Judges gave separate judgments, but agreed in 
holding that the accused was guilty of the offence of murder under s. 302 of 
the Indian Penal Code and sentenced him to undergo rigorous imprisonment 
for life. Shelat J., having held that there were misdirections to the jury, 
reviewed the entire evidence and came to the conclusion that the accused was 
clearly guilty of the offence of murder; alternatively, he expressed the view 
that the verdict of the jury was perverse, unreasonable and, in any event, 
contrary to the weight of evidence. Naik J. preferred to base his conclusion 
on the alternative ground, namely, that no reasonable body of persons could- 
have come to the conclusion arrived at by the jury. Both the learned Judges 
agreed that no case had been made out to reduce the offence from murder to 
‘culpable homicide not amounting tò murder. The present appeal has been 
preferred against the said conviction and sentence. 

The case of the prosecution may be stated thus: The accused, at the time 
of the alleged murder, was second in command of the Indian Naval Ship 
“Mysore”. He married Sylvia in 1949 in the registry office at Portsmouth, ' 
England. They have three children by the marriage, a boy aged 94 years, a 
girl aged 54 years and another boy aged 3 years. Since the time of marriage, 
the couple were living at different places having regard to the exigencies of 
service of Nanavati. Finally, they shifted to Bombay. In the same city the 
deceased Ahuja was doing business in automobiles and was residing, along 
with his sister, in a building called “Shreyas”? till 1957 and thereafter in 
another building called ‘‘Jivan Jyot’’ in Setalvad Road. In the year 1956, 
Agniks, who were common friends of Nanavatis and Ahujas, introduced Ahuja 
and his sister to Nanavatis. Ahuja was unmarried and was about 34 years 


A [1953] S. C. R. 809, s.c. 55 Bom. L. R. 22 [1960] 3S.C.R.1. . 
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-of age at the time of his death. Nanavati, as a Naval Officer, was frequently 
‘going away from' Bombay in his ship, leaving his wife and children in Bombay. 
Gradually, friendship developed between Ahuja and Sylvia, which culminated in 
ilicit intimacy between them. On April 27,1959, Sylvia confessed to Nanavati 
of her illicit intimacy with Ahuja. Enraged at the conduct of Ahuja, Nanavati 
went to his ship, took from the stores of the ship a semi-automatic revolver and 
six cartridges on a false pretext, loaded the same, went to the flat of Ahuja, 
entered his bed-room and shot him dead. Thereafter, the accused surrendered 
himself to the police. He was put ander arrest and in due course he was com- 
mitted to the Sessions for facing a charge under s. 302 of the Indian Penal Code. 

The defence version, as disclosed in the statement made by the accused before 
the Sessions Court under s. 342 of tha Code of Criminal Proceduye and his 
-deposition in the Said Court, may be briefly stated: The accused was away with 
his ship from April 6, 1959, to April 18, 1959. Immediately after returning 
to Bombay, he and his wife went to Ahmednagar for about three days in the 
company of his: younger brother and his wife. Thereafter, they returned to 
‘Bombay and‘after a’ few days his brother and his wife left them. After they 
chad left, the accused noticed that his wife was behaving strangely and was not 
‘responsive or affectionate to him. When questioned, she used to evade the issue. 
At noon on April 27, 1959, when they were sitting in the sitting-room for the 
lunch to’ be served, the accused put his arm round his wife affectionately, when 
‘she seemed to go tense and unresponsive. After lunch, when he questioned 
her abowt-her fidelity, she shook her head to indicate that she was unfaithful 
+o him. He guessed that her paramour was Ahuja. As she did not even indicate 
¿clearly whether Ahuja would marry hér and look after the children, he decided 
sto settle the matter with him.' Sylvia pleaded with him not to go to Ahuja’s 
house, as he might shoot him. Thereafter,“ he drove his wife, two of his 
children and a neighbour’s child in his car to a cinema, drove them there 
:and promised to come-and pick-them up at 6 p.m. when the show ended. He 
then drove. his carito.the ship, as he wanted to get medicine for his sick dog; 
“he represented to the authorities in the ship that he wanted to draw a revolver 
and six rounds from the stores of the ship as he was going to drive alone to 
Ahmednagar by night, though the real. purpose was to shoot himself. On 
‘receiving the revolver and six cartridges, he put it inside a brown envelope. 
‘Then he drove his car to Ahuja’s office, and not finding him there, he drove to 
Ahuja’s flat, rang the door bell, and, when it was opened by a servant, walked 
“to Ahuja’s bed-room, went into the bed-room and shut the door behind him. 
He also carried with him the envelope containing the revolver. The accused saw 
the deceased inside the bed-room, called him a filthy swine and asked him 
whether he would marry Sylvia and look after the children. The deceased, 
retorted, ‘‘Am I to marry every woman I sleep with?’ The accused became 
enraged, put the envelope containing the revolver on a cabinet nearby, and 
‘threatened to: thrash the deceased. The déceased made a sudden move to grasp 
at the envelope, when the accused whipped out his revolver and told him to 
‘get back. A struggle ensued between the two and during that struggle two 
shots went off accidentally and hit Ahuja resulting in his death. After the 
Shooting the accused went back to his car and drove it to the police station 
where he surrendered himself. This is broadly, omitting the details, the case 
‘of the defence. ee 

It would be convenient to dispose of at the outset the questions of law raised 
in this case. : 

Mr. G. 8. Pathak, learned counsel for the accused, raised before us the 
following points: (1) Under s. 307 of the Code of Criminal Procedure, the High 
‘Court should decide whether a reference made by a Sessions Judge was compe- 

-tent only on a perusal of the order of reference made to it and it had no juris- 
«diction to consider the evidence: and come to a-conclusion whether the 
‘reference was competent or not. (2) Under s. 307 (3) ‘of the said Code, the 
-High Court*had no power to set aside the verdict of a jury on the ground that 
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there were misdirections in the charge made by the Sessions Judge. (3) There- 
were no misdirections at all in the charge made by the Sessions Judge; and 
jndeed his charge was fair to the prosecution as well as to the aceused. (4) The- 
verdict of the jury was not perverse and it was such that a reasonable body of 
persons could arrive at it on the evidence placed before them. (5) In any view, 
the accused shot at the. deceased under grave and sudden provocation, and,. 
therefore, even if he had committed an offence, iti would not be murder but only 
culpable homicide not amounting to murdef. 

Mr. Pathak elaborates his point under the first heading thus: Under s. 307 
of the Code of Criminal Procedure, the High Court deals with the reference 
in two stages. In the first stage, the High Court has to consider, on the basis of 
the referring order, whether a reasonable body of persons coufd not have reached’ 
the conclusion arrived at by the jury; and, if it is of the view that such a body 
could have come to that opinion, the reference shall be rejected as incompetent. 
At this stage, the High Court cannot travel beyond the order of reference, but 
shall confine itself only to the reasons given by the Sessions Judge. If, on a 
consideration of the said reasons, it is of the view that no reasonable body of 
persons could have come to that conclusion, it will then have to consider the: 
entire evidence to ascertain whether the verdict of the jury is unreasonable, If 
the High Court holds that the verdict of the jury is not unreasonable, in the case 
of a verdict of ‘‘not guilty’’, the High Court acquits the accused, and in the 
case where the verdict is one of ‘‘guilty’’ it convicts the accused. Inecase the: 
High Court holds that the verdict of ‘‘noti guilty’’ is unreasonable, it refers back 
the case to the Sessions Judge, who convicts the accused; thereafter the accused 
will have a right of appeal wherein he can attack the validity of his conviction 
on the ground that there were misdirections in the charge to the jury. So too, in 
the case of a verdict of ‘“‘guilty’’ by the jury, the High Court, if it holds that 
the verdict is unreasonable, remits the matter to the Sessions Judge, who acquits: 
the accused, and the State, in an appeal against that acquittal, may question 
the correctness of the said acquittal on the ground that; the charge to thee jury 
was vitiated by misdirections. In short, the argument may be put in three 
propositions, namely, (i) the High Court rejects the reference as incompetent, if” 
on the face of the reference the verdict of the jury does not appear to be 
unreasonable, (ii) if the reference is competent, the High Court can consider the: 
evidence to come to a definite conclusion whether the verdict: is unreasonable or 
not, and (iii) the High Court has no power ‘under s. 307 of the Code of Criminal 
Procedure to set aside the verdict of the jury on the ground that it is vitiated’ 
by misdirections in the charge to the jury. 

The question raised turns upon the construction of the relevant provisions 
of the Code of Criminal Procedure. The said Code contains two fascicule of 
sections dealing with two different situations. Under s. 268 of the Code, ‘‘ All’ 
trials before a Court of Session shall be either by jury, or by the J udge himself.’’ 
Under s. 297 thereof: 

“In cases tried by jury, when the case for the defence and the prosecutor's reply, if 
any, are concluded, the Court shall proceed to charge the jury, summing up the evidence: 
for the prosecution and defence, and laying down the law by which the jury. are to be: 
guided...”, 

Section 298, among others, imposes a duty on a Judge to decide all questions 
of law arising in the course of the trial, and especially all questions as to the 
relevancy of facts which it is proposed to be proved, and the admissibility of 
evidence or the propriety of questions asked by or on behalf of the parties, and to: 
decide upon all matters of fact which it is necessary to prove in order to enable: 
‘evidence of particular matters to be given. It is the duty of the jury ‘‘to 
decide which view of the facts is true and then to return the verdict which: 
under such view ought, according to the directions of the J udge, to be 
returned.’’ After the charge to the jury, the jury retire to consider,their verdict 
and, after due consideration, the foreman of the jury informs the Judge what- 
is their verdict or what is the verdict of the majority of the jurors. Where the- 
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Judge does not think it necessary to disagree with the verdict of the jurors or 
of the majority of them, he gives judgment accordingly. If the accused is 
acquitted, the Judge shall record a verdict of acquittal; if the accused is 
‘convicted, the Judge shall pass sentence on him according tolaw. In the case 
of conviction, there is a right of appeal under s. 410 of the Code, and in a case 
of acquittal, under s. 417 of the Code, to the High Court. But s. 418 of the Code 
provides : s 

“(1) An appeal may lie on a matter of fact as well as a matter of law, except where 
the trial was by jury, in which case the appeal shall lie on a matter of law only.” 
Sub-section (2) thereof provides for a case of a person sentenced to death, with 
which we are not*now concerned. Section 423 confers certain powers on an 
appellate Court in the matter of disposing of an appeal, such as calling for the 
record, hearing of the pleaders, and passing appropriate orders therein. But 
sub-s. (2) of s. 423 says: 

“Nothing herein contained shall authorise the Court to alter or reverse the verdict 
of the jury, unless it is of opinion that such verdict is erroneous owing to a misdirection 
by the Judge, or to a misunderstanding on the part of the jury of the law as laid down 
by him.” ` 
It may be noticed at this stage, as it will be relevant in considering one of the 
arguments raised in this case, sub-s. (2) does not confer any power on 
an appéllate Court, but only saves the limitation on the jurisdiction of an 
appellate Court imposed under. s. 418 of the Code. It is, therefore, clear that 
in an appeal against conviction or acquittal in a jury trial, the said appeal is 
confined only to a matter of law. f 

The Code of Criminal Procedure also provides for a different situation. 
The Sessions Judge may not agree with the verdict of the jurors or the majority 
of them; and in that event s. 307 provides for a machinery to meet that situation, 
As the argument mainly turns upon the interpretation of the provisions of this 
section, it will be convenient to read the relevant clauses thereof. 

“Sections 307: (1) If in any such case the Judge disagrees with the verdict of the 
jurors, or of a majority of the jurors, on all or any of the charges on which any accused 
person has been’ tried, and is clearly of opinion that it is necessary for the ends of 
justice to submit the case in respect of such accused person to the High Court, he shall 
submit the case accordingly, recording the grounds of his opinion, and, when the ver- 
dict is one of acquittal, stating the offence which he considers to have been committed, 
and in such case, if the accused is further charged under the provisions of section 310, 
shall proceed to try him on such charge as if such verdict had been one of conviction. 

(3) In dealing with the case so submitted the High Court may exercise any of the 
powers which it may exercise on an appeal, and subject thereto it shall, after considering 
the entire evidence and after giving due weight to the opinions of the Sessions Judge 
and the jury, acquit or convict such accused ‘of any offerice of which the jury could have 
convicted him upon the charge framed and placed before it; and, if it convicts him, may 
pass such sentence as might have been passed by the Court of Session.” 

This section is a clear departure from the English law. There are good reasons 
for its enactment. Trial by jury outside the Presidency towns was first intro- 
duced in the Code of Criminal Procedure of 1861, and the verdict of the jury 
was, subject to re-trial on certain events, final and conclusive. {This led to 
miscarriage of justice through jurors returning erroneous verdicts due to 
ignorance and inexperience.) The working of the system was reviewed in 1872. 
by a Committee appointed for that purpose, and on the basis of the report of 
the said Committee s. 262 was introduced in the Code of 1872. Under that 
section, where there was difference of view between the jurors and the Judge, 
the Judge was empowered to refer the case to the High Court in the ends of jus- 
tice and the High Court dealt with the matter as an appeal. But in 1882 the 
section waseamended and under the amended section the condition for reference 
was that the Court should differ from the jury completely; but in the Code of 
1893 the section was amended practically in terms as it now appears in the Code. 
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The history of the legislation shows that the section was intended as a safeguard. 
against erroneous verdicts of inexperienced jurors and also indicates the Pelea? 
intention of the Legislature to confer on a High Court a separate jurisdiction, 
which -for convenience may be described as ‘‘reference jurisdiction’’. Section. 
307 of the Code of Criminal Procedure, while continuing the benefits of the 
jury system to persons tried by a Court of Session, also guards against any 
possible injustice, having regard to the conditions obtaining in India. It is, 
therefore, clear that there is an essential difference between the scope of the 
jurisdiction of the High Court in disposing of an appeal against a conviction or 
acquittal, as the case may be, in a jury trial, and that in a gase submitted by 
the Sessions Judge when he differs from the verdict of the jury: in the former 
the acceptance of the verdict of the jury by the Sessions Judge is considered 
io be sufficient guarantee against its perversity and therefore an appeal is pro- 
vided only on questions of law, whereas in the latter the absence of such agree- 
ment necessitated the conferment of a larger power on the High Court in the 
matter of interfering with the verdict of the jury. 

Under s. 307 (1) of the Code, the obligation cast upon the Sessions Judge 
to submit the case to the High Court is made subject to two conditions, namely,. 
(1) the Judge shall disagree with the verdict of the jurors, and (2) he is clearly 
of the opinion that it is necessary in the ends of justice to submit the case to the: 
High Court. If the two conditions are complied with, he shall submit the case,. 
recording the grounds of his opinion. The words ‘‘for the ends of justice’’ are 
comprehensive, and coupled with the words ‘‘is clearly of opinion’’, they give 
the Judge a discretion to enable him to exercise his power under different situa-. 
tions, the only criterion being his clear opinion that the reference is in the ends 
of justice. But the Judicial Committee, in Ramanugrah Singh v. King- 
Emperor, construed the words “necessary for the ends of justice’’ and laid. 
down that the words mean that the Judge shall be of the opinion that the verdict. 
of the jury is one which no reasonable body of men could have reached or the 
evidence. Having regard to that interpretation, it) may be held that«the second 


. condition for reference is that the Judge shall be clearly of the opinion that 


the verdict is one which no reasonable body of men could have reached on the- 
. evidence. It follows that if a Judge differs from the jury and is clearly of 
such an opinion, he shall submit the case to the High Court recording the, 


‘ - grounds of his opinion. In that event, the said reference is clearly competent. 


I£, on-the other hand, the case submitted to the High Court does not ex facie, 
‘show that the said two conditions have been complied with by the Judge, it is. 
incompetent. The question of competency of the reference does not depend 
upon the question whether the Judge is justified in differing from the jury or 
forming such an opinion on.the verdict of the jury. (The argument that though 
the Sessions Judge has complied with the conditions necessary for making a 
reference, the High Court shall reject the reference as incompetent without 
going into the evidence if the reasons given do not sustain the view expressed. 
by the Sessions Judge, is not’ supported by the provisions of sub-s. (/) 
of s. 307 of the Code. But it is said that it is borne out by the decision of the 
Judicial Committee in Ramanugrah Singh’s case. In that ease the Judicial 
Committee relied upon the words ‘‘ends of justice’’ and held that the verdict 
‘was one which no reasonable body of men could have reached on the evidence 
and further laid down that the requirements of the ends of justice must be the 
determining factor both for the Sessions Judge in making the reference and 
a N Court in disposing of it. ‘The Judicial Committee observed: 
p. 182): 

“_..In general, if the evidence is such that it can properly support a verdict either 
of guilty or not guilty, according to the view taken of it by the trial court, and if the jury 
take one view of the evidence and the judge thinks that they should have tak€n the other, 
the view of the jury must prevail, since they are the judges of fact. In such a case a 


1 (1946) L. R. 73 ILA. 174, 182, 186, s.c. 48 Bom. L. R. 788, 
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reference is not justified, and it is only. by accepting their view that the High Court can 
gi’e due weight to the opinion of the jury. If, however, the High Court considers that 
on the evidence no, reasonable body of men could have reached the conclusion arrived 
at by the jury, then the. reference was quenied and the ends of justice require that the 
verdict be disregarded.” 

an pues Committee proceeded to sais (p. 186) : 


..In their Lordships’ opinion had the High Court approached the reference on the 
ee “ines and given due weight to the opinion, of the jury they would have been 
bound to hold that the reference was not justified and that the ends of justice did not 
require any interference with the verdict of the jury.” 

Emphasis is laid on the word ‘‘justified’’, and it is argued that the High Court 
should reject the reference as incompetent if the reasons given by the Sessions 
Judge in the statement of case do not support his view that it is necessary in 
the ends of justice to refer the case to the High Court. The Judicial Committee 
does not lay down any such proposition. There, the jury brought in a verdict of 
‘not ‘guilty’’ under s. 302, Indian Penal Code. The Sessions Judge differed from 
the jury and made a reference to the High Court. The High Court accepted the 
reference and convicted the accused and, sentenced him to transportation for 
life.‘ The Judicial Committee held, on the facts of that case, that the High 
Court wag not justified in the ends of justice to interfere with the verdicti of 
the jury. They were not dealing with the question of competency of a reference 
but only with that of the justification of the Sessions Judge in making the 
reference, and the High Court in accepting it. It was also not considering a 
ease of any disposal of the reference by the High Court on the basis of the 
reasons given in the reference, but were dealing with a case where the High; 
Court on a consideration of the entire evidence accepted the reference, and the 
Judicial Committee held on the evidence that there was no justification for the 
ends gf justice to accept it. This decision, therefore, has no bearing oni the 
competency of a reference under s. 307(1) of the Code of Criminal Procedure. 

Now, coming to sub-s. (3) of s. 307 of the Code, it is in two parts. The 
first part says that the High Court may exercise any of the powers which it 
may exercise in an appédl: Under the second part, after considering the entire 
evidence and after giving due weight to the opinions of the Sessions Judge and 
the jury, the High Court shall acquit or convict the accused. These parts are 
combined by the expression ‘‘and subject thereto’. The words ‘‘subject 
thereto’’ were added to the section by an amendment in 1896. This expression 
gave rise to conflict of opinion and it is conceded that it lacks clarity. That 
may be due to the fact that piecemeal amendments have been made to the 
section from time to time to meet certain difficulties: But we cannot ignore the 
expression, and we must give it a reasonable construction consistent with 
the intention of the Legislature in enacting the said section. Under the second 
part of the section, special jurisdiction to decide a case referred to it is conferred 
on the High Court. It also defines the scope of its jurisdiction and its limita- 
tions. The High Court can acquit] or convict an accused of an offence of which 
the jury could have convicted him, and also pass such sentence as might have been 
passed. by the Court of Session.- But before doing so, it shall consider the entire 
evidence and give due weight to the opinions of the Sessions Judge and the jury. 
The second part does not confer on the High Court any incidental procedural 
powers necessary to exercise the said jurisdiction, in a case submitted to it, for it 
is neither an appeal nor a revision. The procedural powers are conferred on the 
High Court under the first part. The first parti enables the High Court to exer- 
cise any of the powers which it may exercise in an appeal, for without such 
powers it cannot exercise its jurisdiction effectively. But the expression 
““subject to’’ indicates that in exercise of its jurisdiction in the manner indicat- 
ed by the secend part, it can call in aid only any of the powers of an appellate 
Court, but cannot invoke a power other than that conferred on an appellate 
Court. The limitation on the second part implied in the expression ‘‘subject 
thereto’’ must be confined to the area of the procedural powers conferred on an 
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appellate Court. If that be the construction, the question arises, how to recon- 
cile the provisions of s. 423 (2) with those of s. 307 of the Code? Under sub- 
s. (2) of s. 423: bg 
“Nothing herein contained shall authorise the Court to alter or reverse the verdict 
of a jury, unless it is of opinion that such verdict is erroneous owing to a misdirection 
by the Judge, or to a misunderstanding on the part of the jury of the law as laid down 
by him.” - - 
It may be argued that, as an appellate Court cannot alter or reverse the verdict 
of a jury unless such a verdict is erroneous owing to a misdirection by the Judge, 
or to a misunderstanding .on the part of the jury of the law as laid down by him, 
the High*Court, in exercise of its jurisdiction ‘under s. 307 of the Code, likewise 
could not do so except for the said reasons. Sub-section (Z) of s. 423 of the 
Code does not confer any power on the High Court; it only restates the scope of 
the limited jurisdiction conferred on the Court under s. 418 of the Code, and 
that could not have any application to the special jurisdiction conferred on the 
High Court under s. 307. That apart, a perusal of the provisions of s. 423(/). 
indicates that there are powers conferred on an appellate Court which cannot- 
possibly be exercised by Courts disposing of a reference under s. 307 of the 
Code, namely, the power to order commitment, etc. Further s. 423(/) (a) and 
(b) speak of conviction, acquittal, finding and sentence, which are wholly 
inappropriate to verdict of a jury. Therefore, a reasonable construgtion will 
be that the High Court can exercise any of the powers conferred on an appellate 
Court under s, 423 or under other sections of the Code which are appropriate 
to the disposal of a reference under s. 307. The object is to prevent miscarriage 
of justice by the jurors returning erroneous or perverse verdict. The opposite 
construction defeats this purpose, for it equates the jurisdiction conferred under 
s. 807 with that of an appellate Court in a jury trial. That construction would 
enable the High Court to correct an erroneous verdict of a jury only in a case of 
misdirection by the Judge but not in a case of fair and good charge. , This 


‘ result effaces the distinction between the two types of jurisdiction. Indeed, 
«learned counsel for the appellant has taken a contrary position. He would say 
«that the High Court under s. 307 (3) could not interfere with the verdict of the 


jury on the ground that there were misdirections in the charge to the jury. This 


‘ argument is built upon the hypothesis that under the Code of Criminal Proce- 


dure there is a clear demarcation of the functions of the jury and the Judge, 


- the jury dealing with facts and the Judge with law, and, therefore, the High 


Court could seti aside a verdict on the ground of misdirection only when an ap- 
peal comes to it under s. 418 and could only interfere with the verdict of the 


jury for the ends of justice, as interpreted by the Privy Council, when the matter 


comes to it under s. 307 (3). If this interpretation be accepted, we would be 
attributing to the Legislature an intention to introduce a circuituous method and 
confusion in the disposal of criminal cases. The following illustration will 
demonstrate the illogical result of the argument. The jury brings in a verdict 
of ‘‘not guilty’’ on the basis of a charge replete with misdirections; the Judge 
disagrees with that verdict and states the case to the High Court; the High 
Courts holds that the said verdict is not erroneous on the basis of the charge, but 
is of the opinion that the verdict is erroneous because of the misdirections in 
the charge; even so, it shall hold that the verdict of the jury is good and reject 
the reference; thereafter, the Judge has to accept the verdict and acquit the 
accused ; the prosecution then will have to prefer an appeal ‘under s. 417 of the 
Code on the ground that the verdict was induced by the misdirections in the 
charge. This could not have been the intention of the Legislature. Take the 
converse case. .On similar facts; the jury brings in a verdict of “ guilty’’; the 
Judge disagrees with the jury and makes a reference to the High Court; even 
though it finds misdirections in the charge to the jury, the High Court cannot 
set aside the conviction but must reject the reference; and after the conviction, 
the accused may prefer an appeal to the High Court. This procedure will intro- 
duce confusion in jury trials, introduce multiplicity of proceedings, and attri- 
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bute ineptitude to the Legislature. -What is more,.this construction is not 
supported by the ‘express provisions of s. 307(3) of the Code. The said 
cob section enables the High Court’ to consider the entire evidence, to give due 
weight to..the’ opinions of the.Sessions. Judge and the jury, and to acquit or 
convict the accused. The key words in the sub-section are ‘‘giving due weight 
to the-opizions of the Sessions Judge aud.the jury??. The High Court shall 
give’ weight- to the verdict of-the jury; but the weight to be given to a verdict 
depends upon ‘many circumstances—it may be one that no reasonable body of 
persons could come to; it may be a perverse verdict; it may be a divided verdict 
and may not carry the same weight as the united one does; it may be vitiated 

by ‘misdirections orenon- -directions. How can a Judge give any weight to a 
verdict if it is induced and vitiated by grave misdirections in the char ge? That 
apart; the High Court las to give due weight to the opinion of the Sessions 
Judge: The-reasons for the opinion of the ‘Sessions J udge are disclosed in the 
cdse ‘submitted by him'to the High Court.- If the case stated by the Sessions 
Judgé discloses that there must have been misdirections in the charge, how can 
the High Court ignore them in giving due weight to. his opinion? What is 

. môre, the juiisdiction of the High Court: is couched .in very wide terms in 
sub-s. (3) of s. 307 of the Code; it can acquit or-eonvict an accused. It shall 
take into consideration the entire evidence in the case; it shall give due weight 
to the opigions of the Judge and the jury; it combines in itself the functions of 
the/Judge and jury; and it is entitled to come to its independent opinion. The 
phraseology used does not admit of an expressed or implied limitation on the 
Jurisdiction. of the High Court. 

It appears ‘to us that the Legislature. designedly onie a larger power 
on the High Court under-s. 307 (3) of the Code than that conferred under s. 418 
thereof, ‘as in the former case the Sessions Judge differs from the jury while in 
the latter he agrees with the jury. 

‘ The „decisions cited at the Bar. do not ‘in any way sustain the narrow 
construction sought to be placed by learned counsel on s. 307 of the Code. In 
Ramanugrah Sin gh’s case, which has been referred to earlier, the Judicial Com- 
mittee described the wide amplitude of the power of the High Court in the 
following terms (p. 182): 

.-The Court must consider the whole case and give due weight to the opinions of 
the "Sessions Judge and jury, and then acquit or convict thé accused.” : 

The Judicial Committee took care to observe: 

2 ..the test of reasonableness on the part of the jury. may not be conclusive in ever y 

case.. “tt is possible to suppose a case in which the verdié¢t was justified on the evidence 
placed before the jury, but in the light of further evidence placed before the High Court 
the verdict ig shown to be wrong. In such a casę the ends of justice would require the 
verdict to, be set, aside- though . the jury. had not acted unreasonably.” 
This- ‘passage. indicates that the J udicial Committee did not purport to lay down 
exhaustivély the circumstances under which the -High Court could interfere 
tinder the said sub-section with the verdict of the jury. ‘This Courti in Akhlakali 
Hayatalli v. The State .of Bombay? accepted the view of the Judicial Committee 
on the construction of s. 307 of the Code of Criminal Procedure, and applied’ 
it to the facts of that case. But the following passage of this Court indicates 
that it also does not cousider the: test of reasonableness as the only guide in 
invereer ing with the verdict of the jury: 

‘ ..The charge was not attacked before the High Court nor before 1 us as containing 
any imisdirections or non-directions to the jury such.as to vitiate the verdict.” 

This passage recognizes the’ possibility of interference by the High Court with 
the verdict of the jury under the said sub-section if the verdict’ is vitiated by 
misdirections or non-directions. So too, the decision of this Court in Ratan Rai. 
v. State of Bily r3 assumes. that such an interference i is permissible if the verdict. 
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of the jury was vitiated by misdirections. In that case, the appellants were 
charged under ss. 485 and 436 of the Indian Penal Code and were tried by 
a jury, who returned a majority verdict of ‘‘guilty’’. The Assistant Sessions 
Judge disagreed with the said verdict and made a reference to the High Court. 
At the hearing of the reference the counsel for the appellants contended that 
the charge to the jury was defective, and did not place the entire evidence 
before the Judges. The learned Judges of the High Court considered the objec- 
tions as such and nothing more, and found the appellants guilty and convicted 
them. This Court, observing that it was incumbent on the High Court to con- 
sider the entire evidence and the charge as framed and placed before the jury 
and to come to its own conclusion whether the evidence wag such that it could 
properly support the verdict of guilty against the appellants, allowed the appeal 
and remanded the matter to the High Court for disposal in accordance with the 
provisions of s. 807 of the Code of Criminal Procedure. This decision also 
assumes that a High Court could under s. 807 (3) of the Code of Criminal Pro- 
cedure interfere with the verdict of the jury, if there are misdirections in the 
charge and holds that in such a case iti is incumbent on the Court to-consider 
the entire evidence and to come to its own conclusion, after giving due weight 
to the opinions of the Sessions Judge, and the verdict of the jury. This Court 
again in Sashi Mohan Debnath v. The State of West Bengal+ held that where the 
Sessions Judge disagreed with the verdict of the jury and was of the opinion 
that the case should be submitted to the High Court, he should submit the 
whole case and not a part of it. There, the jury returned a verdict of ‘‘guilty’’ 
in respect of some charges and ‘‘not guilty’’ in respect of others. But the 
Sessions Judge recorded his judgment of acquittal in respect of the latter 
charges in agreement with the jury and referred the case to the High Court only 
in respect of the former. This Court held that the said procedure violated 
sub-s. (2) of s. 307 of the Code of Criminal Procedure and also had the effcct 
of preventing the High Court from considering the entire evidence against the 
accused and exercising its jurisdiction under sub-s. (3) of s. 807 of the said 
Code. Imam J. observed that the reference in that case was incompetent and 

‘ that the High Court could not proceed to exercise any of the powers conferred 
upon it under sub-s. (3) of s. 307 of the Code, because the very foundation of 
the exercise of that power was lacking, the reference being incompetent. This 
Court held that the reference was incompetent because the Sessions Judge 
contravened the express provisions of sub-s. (2) of s. 307 of the Code, for 
under that sub-section whenever a Judge submits a case under that section, he 
shall not record judgment of acquittal or of conviction on any of the charges 
on which such accused has been tried, but he may either remand such accused 
to custody or admit him to bail. As in that case the reference was made in 
contravention of the express provisions of sub-s. (2) of s. 307 of the Code and 
therefore the use of the word ‘incompetent’ may not be inappropriate. The 
decision of a division bench of the Patna High Court in Emperor v. Ramadhar 
Kurmi® may. usefully be referred to as it throws some light on the question 
whether the High Court can interfere with the verdict of the jury when it is 
vitiated by serious misdirections and non directions. Das J. observed: 


“... Where, however, there is misdirection, the principle embodied in S. 537 would 
apply and if the verdict is erroneous owing to the misdirection, it can have no weight 
-on a reference under S. 307 as on an appeal.” 

It is not necessary to multiply decisions. The foregoing discussion may be 
summarized in the form of the following propositions: (1) The competency of 
a reference made by a Sessions Judge depends upon the existence of two con- 
ditions, namely, (i) that he disagrees with the verdict of the jurors, and (ii) that 
he is clearly of the opinion that the verdict is one which no reasonable ‘body of 
men could have reached on the evidence; after reaching that opinion, in the 
case submitted by him he shall record the grounds of his opiniof. (2) If the 


4 [1958] S. C. R. 960. 5 [1948] A.I. R. Pat. 79, 84. 
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case submitted shows that the conditions have not been complied with or that 
the reasons for the opinion are not recorded, the High Court may reject the 
reference as incompetent: the High Court ean also reject it if the Sessions Judge 
has contravened sub-s. (2) of s. 307. (8) If the case submitted shows that the 
Sessions Judge has disagreed with the verdict of the jury and that he is clearly 
of the opinion that no reasonable body of men could have reached the conclu- 
sion arrived at by the jury, and he discloses his reasons for the opinion, sub- 
s. (3) of s. 807: of the Code comes into play, and thereafter the High Court has 
an obligation to discharge its duty imposed thereunder. (4) Under sub-s. (3) 
of s. 307 of the Code, the High Court has to consider the entire evidence and, 
after giving due weight to the opinions of the Sessions Judge and the jury, 
acquit or convict the accused. (5) The High Court may deal with the refer- 
ence in two ways, namely, (i) if there are mis-directions vitiating the verdict, 
it may, after going into the entire evidence, disregard the verdict of the jury 
and come to its own conclusion, and (ii) even if there are no misdirections, the 
High Court can interfere with the verdict of the jury if it finds the verdict 
‘perverse in the sense of being unreasonable’’, ‘‘manifestly wrong’’, or ‘‘against 
the weight of evidence’’, or, in other words, if the verdict is such that: no rea- 
sonable body of men could have reached on the evidence. (6) In the disposal 
of the said reference, the High Court can exercise any of the procedural powers 
appropriate to the occasion, such as, issuing of notice, calling for records, re- 
manding the case, ordering a retrial, ete. We, therefore, reject the first con- 
tention of learned counsel for the appellant. 

The next question is whether the High Court was right in holding that there 
were misdirections in the charge to the jury. Misdirection is something which 
a Judge in his charge tells the jury and is wrong or in a wrong manner tending 
to mislead them. Even an omission to mention matters which are essential to 
the prosecution or the defence case in order to help the jury to come fo a 
correct, verdict may also in certain circumstances amount to a misdirection. 
But, in either case, every misdirection or non-direction is not in itself sufficient 
to set aside ‘a verdict, but it must be such that it has occasioned a failure of 
justice. 

In Mushtak Hussein v. The State of Bombay,® this Court laid down (p. 815): 

...Unless therefore it is established in a case that there has been a serious mis- 
direction by the Judge in charging the jury which has occasioned a failure of justice and 
has misled the jury in giving its verdict, the verdict of the jury cannot be set aside.” 

This view has been restated by this Court in a recent decision, viz., Smt. Nagin- 
dra Bala Mitra v. Sunil Chandra Roy.* 

The High Court in its judgment referred to as many as six misdirections in 
the charge to the jury, which in its view vitiated the verdict, and it also stated 
that there were many others. Learned cotinsel for the appellant had taken 
each of the said alleged misdirections and attempted to demonstrate that they 
were either no misdirections at all, or, even if they were, they did not in any 
way affect the correctness of the verdict. : 

We shall now take the first and the third misdirections pointed out by Shelat 
J., as they are intimately connected with each other. They are really omissions. 
The first omission is that throughout the entire charge there is no reference to 
s. 105 of the Evidence Act or to the statutory presumption laid down in that 
section. The second omission is that the Sessions Judge failed to explain to the 
jury the legal ingredients of s. 80 of the Indian Penal Code, and also failed to 
direct them that in law the said section was not applicable to the facts of the 
case. To appreciate the scope of the alleged omissions, it is necessary to read 
the relevant provisions. 

Section 80 of the Indian Penal Code: 
“Nothing is an offence which is done by accident or misfortune, and without any 
criminal intention or knowledge in the doing of a lawful act in a lawful manner by law- 


6 [1953] S.C.R. 809, s.o. 55 Bom. L.R. 529., 7 [1960] 3 S.C. R. 1. 


500 THE BOMBAY LAW REPORTER. .  [VOL, LXIV. 


ful‘means‘and with proper care and caution.” fr 
Evidence Act: 

Section 103: “The burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it is ' provided by any law that the 
proof of that fact shall lie on any particular person,” . 

Section 105: “When'a person is accused of any offence, the barden of proving the 
existence of circumstances bringing the case within any of the General Exceptions in the 
Thdian Penal Code, or within any special exception or proviso contained in any other 
part of the same Code, or in any law defining the offence, is upon him, and the Court 
shall pregime the absence of such circumstances.” 

Section 3: “In this'Act the following words and expressions ase used in the follow- 
ing senses, unless a contrary intention appears from the context:—.. 

' A fact is said to be disproved when, after considering the matters before it, the 
Court either believes that it does not exist, or considers its non-existence so probable 
that a prudent man ought, under the circumstances of the particular case, to act upon: 
the supposition that it does not exist.” 

“ Section 4: “... Whenever it is directed by: this Act that the Court shall presume a fact, 
it? “shall regard itich fact as proved, unless and until it is disproved:”: 

The legal impact of the said provisions on the question of burden of proof may 
be stated thus: In India, as it is in England, there is a presumption of inno- 
cence in favour of the accused as a general rule, and it is the duty of he prose- 
cution to prove the guilt of the accused ; to put it in other words, the accused 
is presumed to be innocent until his guilt is established by the prosecution. ` 
But when an accused relies upon the General Exceptions in the Indian Penal 
Gode or on any special exception or proviso contained in any other part of the 
Penal’ Code, or in any law defining an offence, s. 105 of the Evidence Act raises 
a presumption against the accused and also throws a burden on him to rebut 
the ‘said presumption. Under that section the Court shall presume the absence: 
of circumstances bringing the case within any of the exceptions, that js, the 
Court shall regard the non-existence of such circumstances as proved till. they 
dre disproved. An illustration based on the facts of the present case may bring 
out the meaning of the said provision. The prosecution alleges that the accused 
intentionally shot the deceased; but the accused pleads that, though the shots 
emanated from his revolver and hit the deceased, it was by accident, that is, 
the shots went off the revolver inthe course of a str uggle in the circumstances 
mentioned in s. 80 of the Indian Penal Code and hit the deceased resulting in 
his death. The Court then shall presume the absence of circumstances bring- 
ing the case within the provisions of s. 80 of the Indian Penal Code,. that is, it 
shall presume that the shooting was not by accident, and that the other circum- 
stances bringing the case within the exception did not exist; but this presump-. 
tion may. be rebutted by the accused by adducing evidence to support his plea 
of accident in the cireumstances mentioned therein. This presumption may also 
be rebutted by admissions made or circumstances elicited by the evidence led 
by the prosecution or by the combined effect of such circumstances and the 
evidence adduced by the accused. But the section does not in any way affect 
the burden that lies on the prosecution to prove all the ingredients of the offence 
with which the accused is charged: that burden never shifts. .The alleged con- 
flict between the general burden which lies on the prosecution and the special 
burden imposed on the accused under s. 105 of the Evidence Act is more ima- 
gindry than real. Indeed, there is no conflict. at all. There may arise three 
different . situations: (1) A statute may throw the burden of proof of all or 
some of the ingredients of an offerice on the accused: (see ss. 4 and 5 of the 
Prevention of Corruption Act). (2) The special burden may not, touch the ingre- 
dients of the offence, but only the protection given on the assumption of the proof 
of the said ingredients : (see ss. 77, 78, 79, 81 and 88 of the Indian Penal Code). 
(8) Tt. may. relate to an exception, some of the many circumstences required 
to attract the exception if proved affecting the proof of all or some of the i ingre- 
dients of the offence; (see s.'80 of the Indian Penal Code). Iw the first case 
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‘the. burden of proving the ingredients or some of the ingredients of the offence, 
as the ease may be, lies on the accused. In the second case, the burden of bring. 
ing the case under the exception lies on the accused. In the third case, though 
the burden lies on the accused to bring his case within the exception, the facts 
‘proved may not discharge the said burden, but may affect the proof of the in- 
gredients ‘of the offence. An illustration may bring out the meaning. The 
‘prosecution has to prove that the accused shot dead the deceased intentionally 
and, thereby committed the offence of murder within the meaning of s. 300 of 
the Indian Penal Code; the prosecution has to prove the ingredients of murder, 
‘and one of the ingredients of that offence is that the accused intentionally shot 
the deceased; the agcused pleads that he shot at the deceased by accident with- 
out any intention or knowledge in the doing of a lawful act in a lawful manner 
by lawful means with proper care and caution; the accused against whom a 
presumption is drawn, under s. 105 of the Evidence Aet that the shooting was 
not by accident in the circumstances mentioned in s. 80 of the Indian Penal 
Code, may adduce evidence to rebut that presumption. That evidencé may not 
be sufficient to prove all the ingredients ‘of s. 80 of the Indian Penal Code, bit 
‘may prove that the shooting was by accident or inadvertence, t.e., it was ‘done 
without any intention or requisite state of mind, which is the essence of the 
offence, within the meaning of s. 300, Indian Penal Codé, of at any rate 
may throw a reasonable doubt on the essential ingredients of the offence 
of murder. In that event, though the accused failed to establish to bring his 
casè within the terms of s. 80 of the Indian Penal Code, the Court may “hold 
that the ingredients of the offence have not been established or that: the prose- 
cution has not made out the case against the accused. In this view it might be 
said that the general burden to prove the ingredients of the offence, unless .there 
is a specific statute to the contrary, is always on the prosecution, but the burden 
to prove the circumstances coming under the exceptions lies upon the accused. 
The failure on the part of the accused to establish all the circumstances bring- 
ing his case under the exception does not absolve the prosecution to prove the 
‘ingredients of the offence; indeed, the evidence, though insufficient to establish 
the exception, may be sufficient to negative one or more of the ingredients of 
the offence, 

The English decisions relied upon’ by Mr. Pathak, learned counsel for the ' 
saceused, may not be of much help in construing the provisions of s. 105 of the 
„Indian Evidence Act. We would, therefore, prefer not to refer to them, éxcept 
to one of the leading decisions on the subject, namely, Woolmington v. The 
-Director of Puoho Pr oseciùkions.8 The headnote in that decision gives its gist, 
‘and it reads: : 

“In a trial for murder the Crown must prove death as the result of a Schnee act 
-of the prisoner and malice of the. prisoner. When evidence of death and malice has 
- been- given, the prisoner is entitled to show) by evidence or by examination of the cir- 
cumstances adduced by the Crown that the act on his part which caused death was 
either unintentional or provoked. If the: jury are either satisfied with his explanation 
or, upon a review of all the evidence, are left in reasonable doubt whether, even if ‘his 
-explanation be not accepted, the act was unintentional or provoked, the prisoner is en- 
‘titled to be acquitted.” 
‘In the course of the judgment Viscount Sankey, L.C., speaking for the House, 
made the following observations (p. 481): 

..But while the prosecution must prove the guilt of the prisoner, there is no such 
aise, laid on the prisoner to prove his innocence and it is sufficient for him to raise 
‘a doubt as to his guilt; he is not bound to satisfy the jury of his. innocenice. 

:: Throughout the web of the English Criminal Law one golden thread is always 
to. be seen, that it is the duty of the prosecution to prove the prisoner’s guilt subject_to 
what I have already said as to the defence of insanity and subject also to any statutory 
exception. If, “at the end of and on the whole of the case, there is a reasonable, doubt, 


t 


8 [1935] A. C. 462, 481. e a‘ 
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created by the evidence given by either the prosecution or the prisoner, as to whether 
the prisoner killed the deceased with a malicious intention, the prosecution has not made 
out the case and the prisoner is entitled to an acquittal.” ° 
These passages are not in conflict with the opinion expressed by us earlier. As 
in England so in India, the prosecution must prove the guilt of the accused, i.e., 
it must establish all the ingredients of the offence with which he is charged. 
As in England so also in India, the general burden of proof is upon the prose- 
cution; and if, on the basis of the evidetice adduced by the prosecution or by 
the accused, there is a reasonable doubt whether the accused committed the 
offence, he is entitled to the benefit of doubt. In India if an aceused pleads an 
exception within the meaning of s. 80 of the Indian Penal Code, there is a 
presumption against him and the burden to rebut that presumption lies on him. 
In England there is no provision similar to s. 80 of the Indian Penal Code, but 
Viscount Sankey, L.C., makes it clear that such a burden lies upon the accused 
if his defence is one of insanity and in a case where there is a statutory exception 
to the general rule of burden of proof. Such an exception we find in s. 105 of 
the Indian Evidence Act. Reliance is placed by learned counsel for the accused 
on the decision of the Privy Council in Attygalle v. Emperor? in support of the 
contention that notwithstanding s. 105 of the Evidence Act, the burden of 
establishing the absence of accident within the meaning of s. 80 of the Indian 
Penal Code is on the prosecution. In that case, two persons were prosecuted, one 
for performing an illegal operation and the other for abetting him in fhat crime. 
Under s. 106 of the Ordinance 14 of 1895 in the Ceylon Code, which corresponds 
to s. 106 of the Indian Evidence Act, it was enacted that when any fact was 
especially within the knowledge of any person, the burden of proving that fact 
was upon him. Relying upon that section, the Judge in his charge to the jury 
said (p. 170): 

« ..Miss Maye—that is the person upon whom the operation was alleged to have 
been performed—‘was unconscious and what took place in that room that three-quarters 
of an hour that she was under chloroform is a fact specially within. the knowledge of 
these two accused who were there. The burden of proving that fact, the law says, is 
upon him, namely that no criminal operation took place but what took place was this 
and this speculum examination.’ ” ; 

The Judicial Committee pointed out (p. 170): 

“| ..It is not the law of Ceylon that the burden is cast upon an accused person of 

proving that no crime has been committed. The jury might well have thought from 
the passage just quoted that that was in fact a burden which the accused person had to 
discharge. The summing-up goes on to explain the presumption of innocence in favour 
of accused persons, but it again reiterates that the burden of proving that no criminal 
operation took place is on the two accused who were there.” 
The said observations do not support the contention of learned counsel. Section 
106 of Ordinance 14 of 1895 of the Ceylon Code did not cast upon the 
accused a burden to prove that he had not committed any crime; nor did it deal 
with any exception similar to that provided under s. 80 of the Indian Penal 
Code. It has no bearing on the construction of s. 105 of the Indian Evidence 
Act. The decisions of this Court in The State of ‘Madras v. A. Vaidyanatha 
Iyer'°, which deals with s. 4 of the Prevention of Corruption Act, 1947, and 
C. S. D. Swany v. The State’, which considers the scope of s. 5(3) of the said 
Act, are examples of a statute throwing the burden of proving and even of 
establishing some of the ingredients of the offence on the accused; and this 
Court held that notwithstanding the general burden on the prosecution to prove 
the offence, the burden of proving the absence of the ingredients of the offence 
under certain circumstances was on the accused. Further citations are unneces- 
sary as, in our view, the terms of s. 105 of the Evidenee Act are clear and un- 
ambiguous. 


e 
9 [1936] A.I. R. P. C. 169, 170. 11 [1960] 1 S. C. R. 461. 
10 [1958] S. €. R. 580. : 
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Mr. Pathak contends that the aceused did not rely upon any exception 
within the meaning of s. 80 of the Indian Penal Code and that his plea all 
trough has been only that the prosecution has failed to establish intentional 
killing on his part. Alternatively, he argues that ‘as the entire evidence has been 
adduced both by the prosecution and by.the aceused, the burden of proof 
became only academie and the jury was in a position to come to one conclusion or 
other on the evidence irrespective of the burden of proof. Before the Sessions 
Judge the accused certainly relied upon s. 80 of the Indian Penal Code, and the 
Sessions Judge dealt with the defence case in his charge to the jury. In para. 6 
of the charge, the learned Sessions Judge stated: - 

“Before I proceed further I have ‘to point out another section which is section 80. 
You know by now tifat the defence of the accused is that the firing of the revolver was 
a matter of accident during a struggle for possession of the revolver. A struggle or a 
fight by itself does not exempt a person. It is the accident which exempts a person 
from-criminal liability because there may be a fight, there may be a struggle and in the 
fight and in the struggle the. assailant may overpower the victim and kill the deceased 
so that a struggle or a fight by itself does not exempt an assailant. It is only an accident, 
whether it is in struggle or a fight or otherwise which can exempt an assailant. It is 
only an accident, whether it ig in a -struggle or a fight or otherwise which can exempt 
a prisoner from criminal liability. I shall draw your attention to section 80 which 
says: ... (section 80 read). You know that there are several provisions which are to be 
satisfied Before the benefit of this exception can be claimed by an accused person and 
it should be that the act itself must be an accident or misfortune, there should be no 
criminal intention or knowledge in the doing of that act, that act itself must be done in 
a lawful manner and it must be done by lawful means and further in the doing of it, 
you must do it with proper care and caution. In this connection, therefore, even while 
considering the case of accident, you will have tọ consider all the factors, which might 
emerge from the evidence before you, whether it was proper care and caution to take a 
loaded revolver without a safety catch to the residence of the person with whom you 
were Yoing to talk and if you do not get an honourable answer you were prepared to 
thrash him. ,You have also to consider this further circumstance whether it is an act ' 
„with proper care and caution to keep that loaded revolver in the hand and thereafter 
put it aside, whether that is taking proper. care and caution. This is again a question 
of fact and you have, to determine as judges of fact, whether the act of the accused in 
this case can be said to be an act which was lawfully done in a lawful manner and with 
proper care and caution. If it is so, then and only then can you call it accident or 
misfortune. This is a section which you will bear in mind when you consider the evi- 
dence in this case.” 

In this paragraph the learned Sessions Judge mixed up the ingredients of the 
offence with those of the exception. He did not place before the jury the distinc- 
tion in the matter of burden of proof between the ingredients of the offence and 
those of the exception. He did not tell the jury that where the accused relied 
upon the exception embodied in s. 80 of the Indian Penal Code, there was a 
statutory presumption against him and the burden of proof was on him to rebut 
that presumption. What is more, he told the jury that it was for them to decide 
whether the act of the accused in the case could be said to be an act which was 
lawfully done in a lawful manner with proper care and caution. This was in 
effect abdicating his functions in favour of the jury. He should have explained 
to them the implications of the terms ‘‘lawful act’’, ‘‘lawful manner’’, ‘‘law- 
ful means’’ and ‘‘with proper care and caution” and pointed out to them the 
application of the said legal terminology to the facts of the case. On such 
a charge as in the present case, it was not possible for the jury, who were 
laymen, to know the exact scope of the defence and also the circumstances under 
which the plea under s. 80 of the Indian Penal Code was made out. They 
would not have also known that if s. 80ʻof the Indian Penal Code applied, there 
was a presumption against the accused and the burden of proof to rebut the 
presumption was on him. In such circumstances, we cannot predicate that the 
jury understood the legal implications of s. 80 of the Indian Penal Code and 
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the scope of the burden of proof “under s. 105 of the Evidence Act, and gave 
their verdict correctly. Nor can we say that the jury understood the ‘distinetion 
between the ingredients of the offence and>the circumstances that attract s. «60 
of the Indian Penal Code and the impact of the proof of some of the said circum- 
stances on the: proof of the ingredients:of the offence. The said omissions, 
therefore, are’ very grave omissions which certainly vitiated the verdict of the 
ur 

` The’ next misdirection relates to the faestion of grave and sudden preva: 
‘gation. On this question, Shelat J. made the following remarks : 


“Thus the question whether ’a confession of adultery by the wife of the accused 

_to him amounts to grave and sudden provocation or not was a, question of law, In 
„my view, the learned Sessions Judge was in error in telling the jury that the entire 
question wasione of fact for them to decide. It was for the learned Judge ‘to ‘decide 
"as a question of law whether the sudden confession by the wife of the” accused 
amounted to grave and sudden provocation as against the deceased Ahuja which: on 
the authorities referred to hereinábove it was not. He was therefore in error’ in 
‘placing this alternative case to the jury for their determination instead ee deciding) it 
himself.” 
“The misdirection according to the earned Judge was that the acti J as in 
his charge did not tell the jury that the sudden confession of ‘the wife to ‘the 
„accused dia not in law amount to sudden and grave provocation by the deceased, 
and. instead he left the entire question to be, decided by the jury. The learned 
‘Judge relied upon certain English decisions and textbooks in support of his 
conclusion that the said question was.one of.law and that it, was for the J udge to 
‘express his view.thereon. Mr. Pathak - contends that there is an essential 
“difference between the law of England and that of India in the matter of tHe 
charge to the jury in respect of grave and sudden ‘provocation. The House of 
Lords in Holmes v, Director of Public Prosecution’? laid down’ the law. în 
England thus: 


..If there is no sufficient material: even on, a, view `of “the evitlence. most 
favourable to the accused, for. a jury (which. means a ‘yeasonable jury} to form: the 
view that a reasonable person so provoked could be driven, .through transport of passion 
and loss of self-control; to the -degree and method and continuance of violence. which 
produces the death it is the duty of the judge as. matter of law to direct the jury that 
“the evidence does not support a verdict of manslaughter. If, on -the „other hand, 
the case is one in which the view might fairly be taken (a) that a reasonable, person, 
in consequence of the provocation received, might be so rendered subject to passion or 
„loss- of .control as to be led to use the violence with fatal results, and (b) that ‘the 
accused was in fact acting under the stress. of such provocation, then it is for the 
-jury to determine whether on its view of the facts — manslaughter or murder, is 
the appropriate verdict.” ° 
„Viscount Simon brought out the distinction, hetween the feaphetive duties of 
the Judge and the jury succinctly by formulating. the following. questions 
cp. wee enG 

..The distinction, therefore, is between asking‘ ‘Could the evidence support ‘the 
view ‘that the provocation was „sufficient to lead a reasonable person ‘to do what 
“the accused did?’ (which is for’ the judge to rule), and, assuming that the judges 
ruling is in the affirmative, asking the jury: “Do you consider that, on the facts as you 
-find- them from the evidence, the provocation was in fact enough to-lead’’a reasonable 
person to do what the accused did?’ and, if so, ‘Did the accused aét under the ‘stress 
-of such provocation’ ? ” : i an von 
«So far as England is concerted the Sianal the House of Dadri is the -last 
-word on the ‘subject till it is statutorily changed of modified by the House’ ‘of 
: Lords. It is not, therefore, necessary to consider the opinions of learned authors 
<on the’ subject cited before u us to show That the said observations dja not receive 
evel upon : Soe Sine 
aes ' 7" IB pode] A. Œ 588) 597, hate se 
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"Bub Mr. Pathak contends that whatever might ‘be the law in England, in 
Tydia, we are governed by the statutory provisions, and that under the explana- 
stion to Exception I to s. 300 of the Indian Penal Code, the question whether the 
“provocation was grave and sudden enough to prevent the offence from amounting 
to murder is one of fact, and therefore, unlike in England, in India both the 
aforesaid questions fall entirely Within “the scope of the jury and they are for 
‘them to decide. To put it in other words, whether.a reasonable person in the 
‘eircumstances of a ‘particular case “committed the offence under provocation 
which was grave and sudden is a question of fact for the jury to: decide. There 
is force in this argument, but it is not necessary’ to express: our final opinion 
‘thereon, as the leayned ‘Attorney-General has conc ded that there wes no mis- 
direction in regard to this matter. ` 

The fourth misdirection found by the High “Court is that the lenned : 
“Sessions Judge told the jury that the prosecution relied on the circumstantial 
‘evidence and-asked them to apply, the stringent rule of burden of proof applic- 
rable to such cases, whereas in fact there was direct evidence of Puransingh in the 
shape of extra- judicial bantessiar: In para. 8; of ae charge the Sessions Judge 
‘said: i ‘ 


‘tn thi§ case the prosecution relies on what is called circumstantial evidence that 
‘is to say there is no witness who can say that he saw the accused actually shooting and 
-killing degeased. There are no direct witnesses, direct witnesses as they are called, 
‘of the event in question. Prosecution relies on certain circumstances from which they 
‘ask you to deduce an inference that it must be the accused’ and only the accused who 
must have committed this crime. ` That is called circumstantial evidence. It is not 
“that prosecution cannot rely on circumstantial ‘evidence: because it is not always the 
case or “generally the čase that people who go out to commit crime will also take 
ivitnedses with them. So that it. may be ‘that in some cases the prosecution may have 
'torely on circumstantial evidence. Now when you’ are dealing with circumstantial 
‘evidence you will bear in mind certain: principles, namely, that the facts on which 
“the prosecution relies must be fully established. They must be fully and firmly 
established: ‘These’ facts must lead to one conclusion: and one only, namely, the guilt 
‘of the accused and lastly it must exclude all reasonable hypothesis consistent with the 
-innocence of the accused, all reasonable hypothesis consistent with the innocence of 
‘the accused should be excluded.” In ‘other words you must come to the conélusion by 
all the human probability, it must ‘be the accused and the accused only who must have 
‘committed’ this crime. That is the standard of proof in a casé resting on circumstantial 
evidence.” 


‘Again in para. 11 the iame Sessions Judge observed that the jury were 
dealing with circumstantial evidence and graphically stated: 

“Tt is like this, take a word, split it up into detters, the letters may individually mean 
nothing but when they are combined they will form a word pregnant with meaning. 
“That is the way, how you have to consider the circumstantial evidence. You have to 
‘take all the’ circumstances together and judge for yourself whether the prosecution have 
established their case.” : 
Tn’ para. 18 of the charge, the learned Sessions Judge dealt with the evidence 
‘of Puransingh separately ’and told the jury that if “his evidence was believed, 
‘it was-one of ‘the best forms of evidence against the man who made tlie admis- 
‘sion, ‘and, ‘that if they accepted that evidence, then the story of the defence that 
“it ‘wag an decident would become untenable. Finally he summarized all the 
' circumstances ° on which the prosecution relied in para. 34 and one of the 
' cireumstances mentioned was the extra-judicial confession made to Puransingh. 
‘In that paragraph thé learned Sessions Judge observed as follows: 


eo EE will now summarize, the circumstances on which the prosecution relies in this 
ease. Consider whether the circumstances are established, beyond all reasonable 
‘doubt. In this case you are dealing with circumstantial evidence and therefore consider 
whether ‘they are fully and firmly established and consider whether they lead to one 
conclusion and only one conclusion that it is the accused alone who must have shot 
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the deceased and further consider that it leaves no room for any reasonable hypothesis 
consistent with the innocence of the accused regard being had to all the circumstances 
in the case and the conclusion that you have to come to should be of this nature and 
by all human probability it must be the accused and the accused alone who must have 
committed this crime.” 

Finally the learned Sessions Judge told them: 

“If on the other hand you think that thg circumstances on which the prosecution 

relies are fully and firmly established, that they lead to one and the only conclusion 
and one only, of the guilt of the accused and that they exclude all reasonable hypothesis 
of the innocence of the accused then and in that case it will be your duty which you 
are bound by the oath to bring verdict accordingly without any fgar or any favour and 
without regard being had to any consequence that this verdict might lead to.” 
. Mr. Pathak contends that the learned Sessions Judge dealt with the evidence in 
two parts, in one part he explained to the jury the well-settled rule of approach 
to circumstantial evidence, whereas in another part he clearly and definitely 
pointed to the jury the great evidentiary value of the extra-judicial confession 
of guilt by the accused made to Puransingh, if that was believed by them. He, 
therefore, argues that there was no scope for any confusion in the minds of the 
jurors in regard to their approach to the evidence or in regard to the eviden« 
tiary value of the extra-judicial confession. The argument proceeds that even 
if there was a misdirection, it was not such as to vitiate the verdict of, the jury. 
It is not possible to accept this argument. We have got to look at the question 
from the standpoint of the possible effect of the said misdirection in the charge 
on the jury, who are laymen. In more than one place the learned Sessions Judge 
pointed out that the case depended upon circumstantial evidence and that the 
jury should apply the rule of circumstantial evidence settled by decisions. 
Though at one place he emphasized upon the evidentiary value of a confession, 
he later on included that confession also as one of the cireumstancecs and again 
directed the jury to apply the rule of circumstantial evidence. It is not disputed 
that the extra-judicial confession made to Puransingh is direct piece of evidence 
and that the stringent rule of approach ta circumstantial evidefice does not 
apply to it. If that confession was true, it cannot be disputed that the approach 
of the jury to the evidence would be different from that if that was excluded, 
It is not possible to predicate that the jury did not accept that confession and 
therefore applied the rule of circumstantial evidence. It may well have been 
that the jury accepted it and still were guided by the rule of circumstantial 
evidence as poitned out by the learned Sessions Judge. In these circumstances 
we must hold, agreeing with the High Court, that this is a grave misdirection 
affecting the correctness of the verdict. 

The next misdirection relied upon by the High Court is the circumstance 
that the three letters written by Sylvia were not read to the jury by the learned 
Sessions Judge in his charge, and that the jury were not told of their effect on 
the credibility of the evidence of Sylvia and Nanavati. Shelat J. observed in 
regard to this circumstance thus: 

“Tt cannot be gainsaid that these letters were important documents disclosing the 
state of mind of Mrs. Nanavati and the deceased ‘to a certain extent. If these letters 
had been read in juxtaposition of Mrs. Nanavati’s evidence they would have shown that 
her statement that she felt that Ahuja had asked her not to see him for a month for 
the purpose of backing out of the intended marriage was not correct and that they 
had agreed not to see each other for the purpose of giving her and also to him an 
opportunity to coolly think out the implications of such a marriage and then to make 
up her own mind on her own. The letters would also show that when the accused 
asked her, as he said in his evidence, whether Ahuja would marry her, it was not 
probable that she would fence that question. On the other hand, she would, in all 
probability, have told him that they had already decided to marry. In my view, the 
omission to refer even once to these letters in the charge especially in view of 
Mrs, Nanavati’s evidence was a non-direction amounting to misdirection.” 


1961.] K. M. NANAVATI V. THE STATE (s.c.)—Subba Rao J. 507 


Mr. Pathak contends that these letters were read to the jury by counsel on both 
sides and a reference was also made to them in the evidence of Sylvia and, 
‘therefore, the jury clearly: knew the contents of the letters, and that in the 
circumstances the non-mention of the contents of the letters by the Sessions 
Judge was not a misdirection and even if it was it did not affect the verdict of 
the jury. In this context reliance is placed upon two English decisions, namely, 
R. v. Roberts'® and R. v. Atifield.'+. In the former case the appellant was 
prosecuted for the murder of a girl*by shooting her with a service rifle and he 
pleaded accident as his defence. The Judge in his summing up, among other 
defects, omitted to refer to the evidence of certain witnesses; the jury returned 
a verdict of ‘‘guilty’’ on the charge of murder and it was accepted by the 
Judge; it was contended that the omission to refer to the evidence of certain 
witnesses was a misdirection. Rejecting that plea, Humphreys J. observed 
(p. 190):. >, ; 

“The jury had the statements before them. They had the whole bf the evidence 

before them and they had, just before the summing up, comments upon those matters 
from counsel for the defence, and from counsel for the prosecution. It is incredible 
that they could have forgotten them or that they could have misunderstood the matter 
in any way, or thought, by reason.of the fact that the judge did not think it necessary 
to refer to them, that they were not to pay attention to them. We do not think there 
is anything in that point at all. A judge, in summing up, is not obliged to refer to, 
every witness in the case, unless he thinks it necessary to do so. In saying this, the 
court is by no means saying that it might not have been more satisfactory if the judge 
had referred to the evidence of the two witnesses, seeing that he did not think it neces- 
sary to refer to some of the statements made by the accused after the occurrence. No 
doubt it would have been more satisfactory from the point of view of the accused. All 
‘we are saying is that we are satisfied that there was no misdirection in law on the part 
of the judge in omitting those statements, and it was within his discretion.” 
This passage does not lay down as a proposition of law that however important 
certain documents or pieces of evidence may be from, the standpoint of the 
accused. or the prosecution, the Judge need not refer to or explain them in his 
summing up to the jury, and, if he did not, it would not amount to misdirection 
under any circumstances. In that case some statements made by witnesses 
were not specifically brought to the notice of the jury and the Court held in the 
circumstances of that case that there was no misdirection. In the latter case 
the facts were simple and the evidence was short; the Judge summed up the 
case directing the jury as to the law but did not deal with the evidence except in 
regard to the appellant’s character. The jury convicted the appellant. The 
Court held that, ‘‘although in a complicated: and lengthy case it was incumbent 
on the Court to deal with the evidence in summing up, yet where, as in the 
present case, the issues could be simply and clearly stated, it was/ not fatal 
defect for the evidence not to be reviewed in the summing-up.’’ This is also a 
decision on the facts of that case. That apart, we are not concerned with a 
simple case here but with a complicated one. This decision does not help us in 
‘deciding the point raised. Whether a particular omission by a Judge to place 
before the jury certain evidence amounts to d misdirection or not falls to be 
decided on the facts of each case. 

These letters show the exact position of Sylvia in the context of her 
intended marriage with Ahuja, and help to test the truthfulness or otherwise 
of some the assertions made by her to Nanavati. A perusal of these letters 
indicates that Sylvia and Ahuja were on intimate terms, that Ahuja was 
willing to marry her, that they had made up their minds to marry,’ but agreed 
to keep apart for a month to consider coolly whether they really wanted’ to 
marry in view of the serious consequences involved in taking such a step. Both 
Nanavati and Sylvia gave evidence giving an impression that Ahuja was 
backing out of his promise to marry Sylvia and that was the main reason for 
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Nanavati going to Ahuja’s flat for an explanation. If the Judge had read 
these letters in his charge and explained the implication of the contents thereof 
in relation to the evidence given by Nanavati and Sylvia, it would not have 
“been possible to predicate whether the jury would have believed the evidence 
of Nanavati and Sylvia. If the marriage between them was a settled affair 
and if the only obstruction in the way was Nanavati, and if Nanavati had ex- 
pressed his willingness to be out of the way and even to help them to marry, 
their evidence that Sylvia did not answer*the direct question about the inten- 
‘tions of Ahuja to marry her, and the evidence of Nanavati that it became 
-necessary for him to go to Ahuja’s flat to ascertain the latter’s intentions might 
‘not haveebeen believed by the jury. It is no answer to say that the letters 
were read to the jury at different stages of the trial or th&t they might have 
read the letters themselves, for in a jury trial, especially where innumerable 
documents are filed, it is difficult for a lay jury, unless properly directed, to 
realise the relative importance of specified documents in the context of different 
‘aspects of a case. That is why the Code of Criminal Procedure, under s. 297 
‘thereof, imposes a duty on the Sessions Judge to charge the jury after the 
entire evidence is given, and after counsel appearing for the accused and 
-counsel appearing for the prosecution have’ addressed them. The object of the 
‘charge to the jury by the Judge is clearly to enable him to explain the law and 
also to place before them the facts and circumstances of the case both for 
and against the prosecution in order to help them in arriving at a rfeht deci- 
sion. The fact that the letters were read to the jury by the prosecution or 
-by the counsel for the defence is not of much relevance, for they would place the 
evidence before the jury from different angles to induce them to accept their 
“respective versions. That fact in itself cannot-absolve the Judge from his clear 
duty to put the contents of the letters before the jury from the correct pers- 
pective. We are in agreement with the High Court that this was a clear mis- 
direction which might have affected the verdict of the jury. 

The next defect pointed out by the High Court is that the Sessions Judge 
allowed the counsel for the accused to elicit from the police officer,,Phansalkar, 
what Puransingh is alleged to have stated to him orally, in order to contradict 
the evidence of Puransingh in the Court, and the Judge also dealt with the 
-evidence so elicited’ in para 18 of his charge to the jury. This contention 
-cannot be fully appreciated unless some relevant facts are stated. Puransineh 
‘Was examined for the prosecution as P.W. 12. He was a watchman of “Jivan 
Jyot’’, He deposed that when the accused was leaving the compound of the 
said building, he asked him why he had killed Ahuja, and the accused told him 
that he had a quarrel with Ahuja as the latter had ‘‘connections’’ with his wife 
and therefore he killed him. At about 5-5 p.m. on April 27,.1959, this witness 
reported this incident to Gamdevi „Police Station. On that day Phansalkar 
(P.W. 13) was the Station House Duty Officer at that station from 2 to 8 p.m. 
‘On the basis of the statement of Puransingh, Phansalkar went in a-jeep with 
Puransingh to the place of the alleged offence. Puransingh said in his evidence 
‘that he told Phansalkar in the jeep what the accused had told him when he 
was leaving the compound of ‘‘Jivan Jyot’’. After reaching the place of the 
alleged offence, Phansalkar learnt from a doctor that Ahuja was dead and he 
also made enquiries from Miss Mammie, the sister of the deceased. He did not 
record the statement made by Puransingh. But later on between 10 and 10-30 
. p.m. on the same day, Phansalkar made a statement to Inspector Mokashi what 
Puransingh had told him and that statement was recorded by Mokashi. In the 
statement taken by Mokashi it was not recorded that Puransingh told Phansal- 
kar that the accused told him why he had killed Ahuja. When Phansalkar was 
‘in the witness-box, to a question put to him in cross-examination- he answered 
-that Puransingh did not tell -him that he had asked Nanavati why he killed 
‘Ahuja and that the aceused replied that he had a quarrel with the deceased as 
the latter had ‘‘connections’’ with his wife and that he had killed him. The 
learned Sessions Judge not only allowed the evidence to go in but also, in 
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Para. 18'of' his charge to the jury, referred to that statement. After giving the 
summary of the evidence given by Puransingh, the learned Sessions Ji udge 
proceeded to state in his charge to the jury: 


+ “Now`the conversation’ between him -aand Phansalkar (Sub-Inspector) was brought on 
record in which what the chowkidar told Sub-Inspector’,Phansalkar was, that the servants 
of the flat lof Miss Ahuja‘ had informed him that a Naval Officer was going away in 
the'car. He and the servants had tried ġo stop him but the said officer drove away in 
the car' saying that he was going to the Police Station and to Sub-Inspector Phansalkar 

He- did not state about his admission madè ‘by Mr. Nanavati to him that he killed ‘the 
deceased as the deceased had connections with his wife. The chowkidar said that he 
had told this also te Sub-Inspector Phansalkar. Sub-Inspestor Phansalkar® said that 
Puransingh had-not made this statement to him. You will remember that this chowki- 

dar went to the police station at Gamdevi to give information about this crime and 
while coming back he was with Sub-Inspector Phansalkar and Sub-Inspector Phansalkar 

in his ‘own statement to Mr. MoKashi has referred to the conversation which he had 

between him'and this witness Puransingh and that had been brought on record as a 
contradiction.” 

The learned Sessions Judge then proceeded to state other circumstances and 
observed, ‘‘ Consider whether you will accept the evidence of Puransingh or 

tiot.” It is manifest from the summing up that the learned Sessions J udge 

not onlyeread to the jury the evidence of Phansalkar wherein he stated that 
Puransingh did not tell him that the accused’ told him why he killed Ahuja 

but also did: not tell the jury that the evidence of Phansalkar was not admis- 
sible to contradict the evidence of Puransingh. It is not possible to predicate 

what ‘was ‘the, effect of thé alleged contradiction ‘on the mind of the jury and 

whether they had not rejected the evidence of Puransingh because of that 
contradiction. If the: said evidence was not admissible, the placing of that 
evidence before the’ jury was certainly a grave misdirection which must have 
affected their verdict. The question is whether such evidence is legally admis- 
sible. The alleged omission was brought on record in the cross-examination 
of Phansalkar, and, after having brought it:in, it was sought to be used. to 

contradict the evidence ‘of Puransingh. Learned Attorney-General contends 
that the statement made by “‘Phansalkar to Inspector Mokashi could be ‘used 
only to contradict the evidence of Phansalkar and not that of Puransingh 

under‘ s. 162 of the Code of Criminal Procedure; and the statement made by 
Puransingh to Phansalkar, it not having ‘been recorded, ‘could not be used 
at all to contradict the evidence of Puransingh under the said section. He 

further argues that the alleged omission not being a contradiction, it could in 

no event be used to contradict Puransingh. Learned counsel for the accused, on 
the other’ hand, contends that the alleged statement was made to a police 
officer before the investigation commenced and, therefore, it was not hit by 
s: 162'of the Code of ' Criminal Procedure, and it could be used to contradict 
the evidence ‘of Puransingh. Section 162 of the Code of Criminal Procedure 
reads :- 

= “(i) No statement made iby any person to 'a police oficer in the course of : an investi- 
gation under this Chapter shall, if reduced into writing, be signed by the person 
making. it; nor shall any such statement or any record thereof, whether in a police 
diary or otherwise, or any part of such statement or record, be used for any purpose’ 
(save as hereinafter provided) ‘at any. inquiry or trial in respect ‘of any offence under 

investigation at. the time when such, statement was made: 

' Provided ‘that when ‘any Witness ‘is called for the prosecution in such inquiry or trial 
whose statement has been, reduced into ‘Writing, as aforesaid, any part of his statement, 
if duly proved, may be used by the accused, and with the permission of the Court, by 
the prosecution, to contradict such witness in the manner provided by section 145 of the 
Indian Evidence Act, 1872 (I of 1872), and when any part of such statement is so used, 
any ‘part thereof may also be used in the re-examination of such witness, but for the 
purpose only of explaining any matter referred to in his cross-examination.” 
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The preliminary condition for the application of s. 162 of the Code is that the 
statement should have beeu made to a police-officer in the course of an investi- 
gation under Chapter XIV of the Code. If it was not made in the course of 
such investigation, the admissibility of such statement would not be governed 
by s. 162 of the Code. The question, therefore, is whether Puransingh made 
the statement to Phansalkar in the course of investigation. Section 154 of the 
Code says that every information relating to the commission of a cognizable 
offerice if given orally to an officer in charge of a police-station shall be reduced 
to writing by him or under his direction; and s. 156(J) is to the effect that any 
officer in charge of a police-station may, without the order of a Magistrate, in- 
vestigate Any cognizable ease which a Court having jurisdiction over the local 
area within the limits of such station would have power to inquire into or try 
under the provisions of Chapter XIV relating to the place of inquiry or trial. 
The evidence in the case clearly establishes that Phansalkar, being the Station 
House Duty Officer at Gamdevi Police-station on April 27, 1959, from 2 to 8 
p.m., was an officer in charge of the Police-station within the meaning of the 
said sections. Puransingh in his evidence says that he went to Gamdevi Police- 
station and gave the information of the shooting incident to the Gamdevi Police. 
Phansalkar in his evidence says that on the basis-.of the information he went 
along with Puransingh to the place of the alleged offence. His evidence also 
discloses that he had questioned Puransingh, the doctor and also Miss Mammie 
in regard to the said incident. On this uncontradicted evidence there cannot 
be any doubt that the investigation of the offence had commenced and Puran- 
singh made the statement! to the police-officer in the course of the said investi- 
gation. But it is said that, as the information given by Purdnsingh was not 
recorded by Police Officer Phansalkar as he should do under s. 154 of the Code 
of Criminal Procedure, no investigation in law could have commenced within 
the meaning of s. 156 of the Code. The question whether investigation had 
commenced or not is a question of fact and it does not depend upon any irregu- 
larity committed in the matter of recording the first information report by the 
concerned police-officer, If so, s. 162 of the Code is immediately attracted. 
Under .s. 162(7) of the Code, no statement made by any person to a Police- 
officer in the course of an investigation be used for any purpose at any inquiry 
or trial in respect of any offence under investigation at the time when such 
statement was made. But the proviso lifts the ban and says that when any 
witness is called for the prosecution in such inquiry or trial whose statement 
has been reduced into writing, any part of his statement, if duly proved, may 
be used by the accused to contradict such witness. The proviso cannot be in- 
voked to bring in the statement made by Phansalkar to Inspector Mokashi in 
the cross-examination of Phansalkar, for the statement made by him was not 
used to contradict the evidence of Phansalkar. The proviso cannot) obviously 
apply to the oral statement made by Puransingh to Phansalkar, ;for the said 
statement of Puransingh has not been reduced into writing. The faint argu- 
ment of learned counsel for the accused that the statement of Phansalkar re- 
corded by Inspector Mokashi can be treated as a recorded statement of 
Puransingh himself is to be stated only to be rejected, for it is impossible to 
treat the recorded statement of Phansalkar as the recorded statement of Puran- 
singh by a police officer. If so, the question whether the alleged omission of 
what the accused told Puransingh in Puransingh’s oral statement to Phansalkar 
could be used to contradict Puransingh, in view of the decision of this Court 
in Tahsildar Singh v. The State of Uttar Pradesh'® does not arise for considera- 
tion. We are, therefore, clearly of the opinion that not only the learned ‘Sessions 
Judge acted illegally in admitting the alleged omission in evidence to contradict 
the evidence of Puransingh, but also clearly misdirected himself in placing the 
said evidence before the jury for their consideration. . 

In addition to the misdirections pointed out by the High Court, ethe learned 
Attorney-General relied upon another alleged misdirection by the learned Ses- 
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sions Judge in his charge. In para. 2 of the charge, the learned Sessions 
J udge stated thus: 

“No one challenges the markmanship of the accused but Commodore Nanda had 

come to tell you that he is a good shot and Mr. Kandalawala said that here was a man 
and goodmarksman,would have shot him, riddled him with bullets perpendicularly and 
not that way and he further said that as it is not done in this case it shows that the accused 
is a goodmarksman and a good shot and he would not have done this thing, this is the 
argument,” 
The learned Attorney General points out that the learned Sessions Judge was 
wrong in saying that no one challenged the marksmanship of the accused, for 
Commodore Nanda as examined ati length on the competency of the accused 
as a marksman. ' Though this is a misdirection, we do not think that the said 
passage, having regard to the other circumstances of the case, could have in any 
way affected the verdict of the jury. It is, therefore, clear that there were 
grave misdirections in this case, affecting the verdict of the jury, and the High 
Court was certainly within its rights to consider the evidence and come to its 
own conclusion thereon. 

The learned Attorney-General contends that if he was right in his contention 
that the High Court could consider the evidence afresh and come to its own 
conclusion, in view of the said misdirections, this Court should not, in exercise 
of its diggretionary jurisdiction under art. 136 of the Constitution interfere 
with the findings of the High Court. There is force in this argument. But, as 
we have heard counsel at great length, we propose to discuss the evidence. 

[His Lordship after considering the evidence in the case, proceeded.] 


From the consideration of the entire evidence, the following facts emerge: 
The deceased seduced the wife of the accused. She had confessed to him of her 
illicit intimacy with the deceased. It was natural that the accused was enraged 
at the conduct of the deceased and had, therefore, sufficient: motive to do away 
with the deceased. He deliberately secured the revolver on a false pretext from 
the ship, drove to the flat of Ahuja, entered his bed-room unceremoniously with 
a loaded revòlver in hand and in-about a few seconds thereafter came out with 
the revolver in his hand. The deceased was found dead in his bath-room with 
bullet injuries on his body. It is not disputed that the bullets that caused in- 
juries to Ahuja emanated from the revolver that was in the hand of the accused. 
After the shooting, till his trial in the Sessions Court, he did not tell anybody 
that he shot the deceased by accident. Indeed, he confessed his guilt to the 
chowkidar Puransingh and practically admitted the same to his colleague 
Samuel. His description of the struggle in the bath-room is highly artificial 
and is devoid of all necessary particulars. The injuries found on the body of 
the deceased are consistent with the intentional shooting and the main injuries 
are wholly inconsistent with accidental shdoting when the victim and the as- 
sailant were in close grips. The other circumstances brought out in the evidence 
also establish that there could not have been any fight or struggle between the 
accused and the deceased. 

We, therefore, unhesitatingly hold, agreeing with the High Court, that the 
prosecution has ‘proved beyond any reasonable doubt that the accused has in- 
tentionally shot the deceased and killed him. 

In this view it is noti necessary to consider the question whether the jetno 
had discharged the burden laid on him under s. 80 of the Indian Penal Code, 
especially as learned counsel appearing for the accused here and in the High 
Court did not rely upon the defence based upon that section. 

That apart, we agree with the High Court that, on the evidence adduced in 
this case, no reasonable body of persons could have come to the conclusion which 
the jury reached in this case. For that reason also the verdict of the jury 
cannot stand. 

Even so, if is contended by Mr. Pathak that the accused shot the deceased 
while deprived of the power of self-control by sudden and grave provocation 
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and, therefore, ‘the siea woùld fall. under Exception 1 to s. 300. of the Indian 
Penal Code. The said Exception reads: 

G “Culpable homicide is not murder if the offender, whilst deprived of the power bf 
self-control by grave and sudden provocation, causes the death of the person who gave 
ihe provocation or causes the death, of-any. other person by mistake or accident.” `’ 7 ; 
Homicide-is the killing of a human being by, another. Under this exception, | 
culpable homicide is not. murder if the, following conditions are complied with: 
(1) The deceased must have given provodation to the accused. (2)The proyo- 
cation must be grave. (3)The provocation must be sudden. (4)The offender, 
by reason of the ‘said provocation, shall have been deprived of his power of self- 
control. «5) He should have killed the deceased during the, continuance of ‘the: 
deprivation of the power of self-control. (6)The offender must have caused” 
the death of the person who gave the provocation or that of any other persoŭ . 
by mistake or accident. 


-u The first question raised is whether Ahuja gave provocation to Nanavati witb- 


in the meaning of the exception and whether the provocation, if given by him, 
was grave and sudden. 

: Learned Attorney-General argues that though a confession ‘of adultery. by 
a wife may in certain circumstances be provocation by the paramour. himself;. 
under different circumstances it has to be considered from the standpoint of, thie 


_ person who conveys it rather than from the standpoint of the person who gives, 


it., He further contends that even if the provocation was deemed to Wave been. 
given by Ahuja, and though the said provocation might, have been grave, it 


. could not be sudden, for the provocation given by Ahuja was only in ‘the past. - 


On the other hand, Mr. Pathak contends that the act of Abuja, namely, 


`° the seduction of Sylvia, gave provocation though the fact of seduction was com-. 
; municated to the accused by Sylvia and that for the ascertainment of the sud- 


denness df. the provocation it is not the mind of the person who provokes that 
matters but' that of the person provoked that is decisive. It! is not necessary” 


aa to. express our opinion on the said question, for we arc satisfied that, for ‘other 


ae the ease is not covered by. Exception F to s. 800 of the Indian Penal 
ode 

Mhe: question that the Court, has to consider is whether a reasonable person. 
placed in the same position as the accused was, would have reacted to the con- 
fession of adultery by his wife in the manner in which the accused did. In 
Mancini v. Director of Public. Prosecutions,'§ Viscount Simon, L.C., states the 
scope of the doctrine of provocation thus (p. 9): ; 

“Tt is not all provocation that will reduce the crime of, murder to manslaughter. Provan 
cation, to have that-result, must be such as temporarily deprives the person provoked of! 
the ahd of self-control, as the result of which he commits the unlawful act which Causes , 
death: ... The test to be applied is that ef,the effect of the provocation on a reasonable’ 


a man, as was laid down by the.Court, of Criminal Appeal in Rex. v., Lesbini,” so that an 


unusually excitable or pugnacious individual is not entitled to rely on provocation which, 
would not have led an ordinary person to act as he did. In applying the test, it is of. 
particular importance (a) to consider whether a sufficient interval has elapsed since- the 


` provocation to allow a reasonable man time to cool, and (b) to take into account the 


instrument with which the homicide was effected, for to retort, in the heat of passion, 
induced by. provocation, by’a simple blow, is a very different thing from -making use-of 
a, deadly instrument like a concealed dagger. In short, the mode of resentment must- 
bear a reasonable relationship to the provocation if the offence is to be reduced to man- 


* slaughter.” zi 


Viscount Simon again in Holmes v. Dir setak of Public Proteins elaborates 
further on this theme. There, the appellant had entertained some suspicions of 
his wife’s conduct with regard to other men in the village. -On a Saturday, 


night there was a quarrel between them when: she said, Well, if it will ease 


Four mind, T have been untrue to. you’), and she-went on, ‘‘T knowl have done 
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wrong,- Ti Į have no proof.that you haven’t—at, Mrs. x, ’s7?,. With this the 
appellant lost his temper; and.picked up the hammerhead and struck her with 
the samé,on the side of,.the head. . As. he did not like to see her lie there and 
suffer; he, just put both hands round her neck.until she stopped breathing. The 
question arose in that case whether there was ‘such, provocation as to reduce the 
offence of murder to manslaughter. , Viscount: SUNN: after referring to Man- 
cue *s case, proceeded to state ;thus - (p.: 598) = i 

..The whole doctrine relating to provocation Toa on the fact that it causes, or 
may chine: a.sudden and temporary loss. of self-control, whereby malice, which is the 
formation of an intention to kill or to inflict grievous bodily harm, is negatiyed! Con- 
sequently, where thee proyocation inspires, an actual intention to kill (such as Holmes 
admitted in the present case), or to inflict grievous bodily harm, the doctrine that provo- 
cation may reduce murder to manslaughter seldom applies.” a 
Goddard,,C.J.;.in R v. Duffy'® defines provocation thus (p. 932) : 

“ Provocation is some act, or-series -of ‘acts, done by the dead man to the accused 
which would cause in any reasonable person, and actually causes in the accused, a sudden 
and temporary loss of self-control,-rendering the accused so subject to passion as to make | 
him or her for the moment not master of his: mind....What matters is whether this girl 


” (ike accused) had the time to say: ‘ Whatever I have suffered, whatever I have endured, 


I know that Thou shalt. not ‘kill’, That ‘is what matters. Similarly,...circumstances 
which indtice a desire for revenge, or a sudden passion of anger, are not enough. Indeed, 
circumstances which induce a desire for revenge are inconsistent with provocation, since 
the conscious formulation of a desire for revenge means that a person has had ‘time to 
think, to reflect, and that.would: negative a: sudden temporary loss of self-control which 
is of the essence of provocation.. .. Provocation being,...as I have defined it, there are 
two things, in considering it, to which the law attaches great importance. The first of 
them is whether there was what is sometimes called time for cooling, that, is, for passion _ 
to cool and for reason to regain dominion over the- mind....Secondly, in considering 
whether provocation has or has not been made out, you must consider the retaliation in 
provocation—that is to say, whether the mode of resentment bears some proper and 
reasonable relationship to the sort of provocation that has been given. g 


A passage from the address of Baron Parke to the jury in Rex v. Thomas? 
epeacted in Russel on Crime, 11th ed., Vol. I-at-p..593, may usefully be quoted: 
..But the law requires two things: first that there should be that provocation; and 
eee that the fatal blow should be eee, traced to the influence of passion arising 
from that provocation.” 
The passages extracted-above ig down fhe following principles: (1) Except in 
circumstances of most extreme and exceptional character, a mere confession of 
adultery-is not enough to reduce the offence of murder to manslaughter. (2) 
The act of provocation which reduced the’ offence of murder to manslaughter 
must be such as to cause a sudden and temporary loss of self-control; and it 
must be distinguished from a provocation which inspires an actual intention to 
kill. (3) The act should have been done during the continuance of that state 
of mind, that is, before there was time for passion to cool and for reason to re- 
gain, dominion over the mind. (4) The fatal blow should be clearly traced to 
the influence of passion arising from the provocation. : 

On the other hand, in India, the first principle has never been followed. 
That principle has had its origin in the English doctrine that mere words and 
gestures would not be in point of law sufficient to reduce murder to manslaugh- 
ter. But the authors of the Indian Penal Code did not accept the distinction. 
They observed : 

“It is am indisputable fact, that gross instilts by ond. or gesture have as great a 
tendency to move many persons to violent passion as dangerous. or painful bodily injuries; 
nor does it appear to us that passion excited by insult is-entitled to less indulgence than 
passion excite by pain. On the contrary, the circumstance that a man resents an insult 
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more than a wound is anything but a proof that he is a man of peculiarly bad heart.” 

Indian Courts have not maintained the distinction between words and acts in 

the application of the doctrine of provocation in a given case. The Indian law 

on the subjecti may be considered from two aspects, namely, (1) whether words 
or gestures unaccompanied by acts can amount'to provocation, and (2) what- is 
the effect of the time lag between the act of provocation and the commission of 
the offence. In The Empress v. Khogayif°- a division bench of the Madras 

High Court held, in the circumstances of that case, that abusive language used 

would be a provocation sufficient to deprive the accused of self-control. The 

learned Jydges observed : 

“What is required is that it should be of a character to deprive the offender of his 
self-control. In determining whether it was so, it is admissible to take into account the 
condition of mind in which the offender was at the time of the provocation. In the 
present case the abusive language used was of the foulest kind and was addressed to 
a man already justly enraged by the conduct of deceased’s son.” 

It will be seen in this case that abusive language of the foulest kind was held 
_to be sufficient in the case of man who was already enraged by the conduct of 
“deceased’s son. The same learned Judge in a later decision in Boya Munigadau 

v. The Queen?! upheld the plea of grave and sudden provocation in the follow- 

ing circumstances: The accused saw the deceased, when she had cohabitation 

with his bitter enemy; that night he had no meals; next morning he went to the 
ryots to get his wages from them, and at that time he saw his wife eating food 
along with her paramour; he killed the paramour with a bill-hook. The learned 

Judges held that the accused had sufficient provocation to bring the case within 

the first exception to s. 300 of the Indian Penal Code. The learned, Judges 

observed : t 

“... if having witnessed the act of adultery, he connected this subsequent conduct, 
as he could not fail to connect it, with that act, it would be conduct of a character highly 
exasperating to him, implying, as it must, that all concealment of their criminal rel&tions 
and all regard for his feelings were abandoned and that they proposed cogtinuing their 
course of misconduct in his house. This, we think, amounted fo provocation, grave 
enough and sudden enough to deprive him of his self-control, and reduced the offence 
from murder to culpable homicide not amounting to murder.” 

The case illustrates that the state of mind of the accused, having regard to the 

earlier conduct of the deceased, may be taken into consideration in considering 

whether the subsequent act would be a sufficient provocation to bring the case 
within the exception. Another division bench of the Madras High Court in 

In re Murugian®? held that, where the deceased not only committed adultery 

but later on swore openly in the face of the husband that she would persist in 

such adultery and also abused the husband for remonstrating against Such con- 
duct, the case was covered by the first exception to s. 300 of the Indian Penal 

Code. The judgment of the Andhra Pradesh High Court in In re C. Narayan2? 

adopted the same reasoning in a case where the accused, a young man, who had. 

a lurking suspicion of the conduct of his wife, who newly joined him, was con- 

fronted with the confession of illicit intimacy with, and consequent pregnancy 

by, another, strangled his wife to death, and held that the case was covered by 

Exception i to s. 300 of the Indian Penal Code. These two decisions indicate 

that the mental state created by an earlier act may be taken into consideration 

in ascertaining whether a subsequent act was sufficient to make the assailant to: 
lose his self-control. 

Where the deceased led an immoral life and her husband, the accused, up- 
braided her and the deceased instead of being repentent said that she would 
again do such acts, and the accused, being enraged, struck her and, when she 
struggled and beat him, killed her, the Court held the immediate provocation 
coming on top of all that had gone before was sufficient to bring the case with- 
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in the first| exception to s. 300 of the’ Indiari Penal ‘Code. So too, where a wo- 
man was leading a notoriously immoral life, and on the previous night 
mysteriously disappeared from the bedside of her husband; and the husband 
protested against her conduct, she vulgarly abused him, whereupon the husband 
lost his self-control, picked up a rough stick, which happened to be close -by 
and struck her resulting in her’ death, the Lahore High Court, in Jan Md. v. 
Emperor,?4 held that the.case was governed ‘by the said exception. The follow- 
ing observations of the Court were relied upon in the present case (pp. 862-863) : 
“ .. In the present case my view is that, in judging the conduct of the accused, one 
must not confine himself to the actual moment when the blow, which ultimately proved 
to be fatal, was strutk, that is to say, one miust.not take into consideration only the event 
which took place. immediately before the fatal blow was struck. We must take into con- 
sideration the previous conduct of the woman....As stated above, the whole unfortunate 
affair should be looked at as one prolonged agony on the part of the husband which must 
have been preying upon his mind and led to the assault upon the woman, resulting in her 
death.” $ i 
A division bench of the Allahabad High Court in Emperor v. Balku?® invoked 
the exception in a.case whére the accused and the deceased, who was his wife’s 
sister’s husband, were sleeping on the same cot, and in the night the accused 
saw the deceased getting up from the cot and going to another room and having 
sexual intercourse with his (accused’s) wife, and the accused allowed the de- 
ceased to return to the cot, buti after the deceased fell asleep, he stabbed him 
to death. The learned Judge held, : 


“...When Budhu (the deceased) came into intimate contact with the accused by 
lying besides him on the charpai this must have worked further on the mind of the 
accused and he must have reflected that ‘this man now- lying beside me had been dis- 
honouring me a few minutes ago’. Under. these circumstances we think that the provo- 
cation would be both grave and sudden.” > - 

The*Allahabad High Court in a recent decision, viz., Babu Lal v. State?6 ap- 
plied the exception to a case where the husband who saw his wife in a compro- 
mising position with the deceased killed the latter subsequently when the deceased 
came, in his absence, to his house in another village to which he had moved. 
The learned Judges observed :- 
i “,..The appellant when he came to reside -in the Government House orchard felt 
that he hdd removed his wife from the influence of the deceased and there was no more 
any contact between them. He had lulled himself into a false security. This belief was 
shattered when he found the deceased at his-hut when he was absent. This could certainly 
give him á menial jolt and aś this knowledge will come all of a sudden it should be 
deemed to have given him a grave and sudden provocation. The fact that he-had sus- 
pected this illicit intimacy on an earlier occasion also will not alter the nature of the 
provocation and miake it any the less sudden.” i 
All the said four decisions dealt with a case of a husband killing his wife when 
his peace of mind.had already been disturbed by an earlier discovery of the 
wife’s infidelity and the subsequent act of her operated as a grave and sudden 
provocation on his disturbed mind. ` 

Is there any standard of a reasonable man for the application of the doctrine 
of ‘‘grave and sudden’’ provocation? No abstract standard of reasonableness 
can be laid down. What a reasonable man will do in certain circumstances 
depends upon the customs, manners, way of life, traditional values ete.; in 
short, the cultural, social and emotional background of the society to which an 
accused belongs. In our vast country there are social groups ranging from the 
lowest to the highest state of civilization. It is neither possible nor desirable 
to lay down any standard with precision: it is for the Court to decide in each 
case, having regard to the relevant circumstances. It is not necessary in this 
case to asceytain whether a reasonable man placed in the position of the accused 
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would have lost his self-control momentarily or even temporarily when his wife 
confessed to him of her illicit intimacy with another, for we are satisfied on 
the evidence that the accused regained his self-control and killed Ahuja deli“ 
berately. 

The Indian law, er to the present enquiry, may be stated thus: (1) 
The test of ‘‘grave and sudden’’ provocation is whether a reasonable man, be- 
longing to the same class of society as the accused, placed in the situation 
which the accused was placed would be so provoked as to lose his self-control. 
(2) In India, words and gestures may also, under certain circumstances, cause 
grave and sudden provocation to an accused so as to bring his act within the 


first Exception to s. 300 of the Indian Penal Code. (3)-The mental background 7 


created by the previous act of thé victim may be taken into consideration in 
ascertaining whether the subsequent act caused grave and sudden provocation 
for committing the offence. (4) The fatal blow should be clearly traced to the 
influence of passion arising from that provocation and not after the passion 
had cooled down by lapse of time, or otherwise giving room and scope for pre- 
meditation and calculation. 

. Bearing these principles in mind, let us look at the.facts of this case. When 
Sylvia confessed to her husband that she had illicit intimacy with Ahuja, the 
latter was not present. We will assume that he had momentarily lost his self- 
control. But, if his version is true—for the purpose of this argument we shall 
accept that what he has said is true—iti shows that he was only thinking of 
the future of his wife and children and also of asking for an explanation from 
Abuja for his conduct. This attitude of the accused clearly indicates that he 
had not only regained his self-control, but, on the other hand, was planning 
for the future. Then he drove his wife and children to a cinema, left them! 
there, went to his ship, took a revolver on a false pretext, loaded it with six 
rounds, did some official business there, and drove his car to the office of Ahuja 
and then to his flat, went straight to the bed-room of Ahuja and shot him dead. 
Between 1-30 p.m., when he left his house, and 4-20 p.m., when the murder 
took place, three hours had elapsed, and therefore, there was sufficient time for 
him to regain his self-control, even if he had not regained it earlier. On the 
other hand, his conduct clearly shows that the murder was a deliberate and 
calculated one. Even if any conversation took place between the accused and 
the deceased in the manner described by the aceused—though we do not believe 
that—it does not affect the question, for the accused entered the bed-room of 
the deceased to shoot him. The mere fact that before the shooting the accused 
abused the deceased and the abuse provoked an equally abusive reply could not 
conceivably be a provocation for the murder. We, therefore, hold that the facts 
of the case do not attract the Porio of Exception 1 to s. 800 of the Indian 
Penal Code. 

In the result, the conviction of the E under s. 302 of the Indian Penal 
Code and sentence of imprisonment for life passed on him by the High Court 
are correct, and there are absolutely no grounds for interference. The appeal 
stands dismissed. 

Appeal dismissed. 
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Present: Mr. Justice FL. Kapir dnd Mr. Justice: Raghubar Dayal. 


KAMALABAT JETHAMAL v. “THE STATE. OF MAHARASHTRA.* | 


Suppression o; of. Immoral Traffic in Women- and Girls ‘Act (CIV of 1956), Sec. 3—“Bogus 
customer” sent to aid act ‘of prostitution to- detect offence committed by another person 
under -Act—Permissibility of such practice. , 


It is wrong for a police officer or any other person to be sent to aid an act of prosti- 
tution in order that an offence by another person under the Suppression of Immoral 
Traffic in Women and Girls:Act, 1956, may be detected. It is no justification to say that 
in order to suppress immoral traffic i in-women and to stop prostitution somebody has to 
be used, ~. 7 

: * + Brannan v. Peck; rete: to. 


- Tae facts are stated in the judgment. 


8. G. Patwardhan, ‘with J.B. Dadachanji, 0. Č. Mathur and Ravinder Narain, 
for the appellant. 
H. R. Khanna and P. D. Menon, for the respondent, 


Kapur J. This is an appeal against the judgment and order of the High 
Court of Bombay setting aside the order of acquittal of the appellant and sen- 
tenting her to one year’s rigorous imprisonment and evicting her from the 
premise’ which she was occupying as a tenant. 

The appellant was tried by the Additional’ Chief Presidency Magistrate, Es- 
planade, Bombay, for offences under ss. 3(2) and 4(J) of the Suppression of 
Immoral Traffic in Women and Girls Act (Act CIV of 1956) hereinafter called 
the ‘Act’. The charge against the appellant was that) she supplied a girl to 
Manmohan Anandji Mehta who is a witness and she kept or managed a brothel 
at block No. 6, plot No. 144, Shivaji.Park, Bombay; that she knowingly lived 
on the earnings of prostitution and that she procured women for the purpose of 
prostitution. The.story of the prosecution was that information was received 
by Police Superintendent Kanga that the premises were being used as a brothel 
and that the appellant was supplying girls for the purpose of prostitution. He 
thereupon laid a trap and sent two persons, Manmohan Anandji Mehta and 
Prabhakar K. Loke, the former was to ask for a-girl for the purpose of prostitu- 
tion and the latter was to be a panch i.e. a witness of that fact. Sub-Inspector 
Purohit, it is stated, gave two one hundred rupees marked currency notes to 
Manmohan Anandji ‘Mehta with the instruction that he was to pay out of that 
to the appellant and thus to obtain a girl from her for the purpose of prosti- 
tution. He along with Loke went to the house of the appellant, rang the bell 
and was admitted by her. He then asked the appellant to arrange a girl for 
him and both Manmohan Anandji Mehta and Loke are alleged to have said that 
they wanted two girls for enjoyment, Two girls were shown, one Kamal Govind 
and the other Indu Bapurao Salunke both of whom are witnesses, The amount 
quoted by the appellent in the. case .of ‘the former was Rs. 100 and for the latter 
Rs. 50. Manmohan Anandji Mehta selected Kamal and handed over one one hund- 
red rupees currency note to the appellent which she put under her blouse. 
Manmohan Anandji Mehta and the girl then went into the kitchen and there 
they undressed and were later found naked on the floor and in a rather compro- 
mising position. On a signal being given the police ie. Superintendent Kanga 
and Sub-Inspector Purohit entered the premises and were told by Loke that 
Manmohan Anandji Mehta and the girl were in the kitchen. The police officers 
opened the door of the kitchen and found both Manmohan Anandji Mehta and 
Kamal as stated above. They then were asked to dress and come out. Man- 
mohan Anandji Mehta then returned the other one hundred rupees currency 
note to Superintendent Kanga. A woman Panch who had accompanied the 
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police party searched the appellant and recovered the one hundred rupees 

currency note from under the blouse. It is stated that the male members of the 

party were at that time in a passage adjoining the hall where the appellant was 

searched. The appellant was tried for the offences above mentioned but was- 
acquitted: by the Additional Chief Presidency Magistrate. On appeal the High 

Court set aside the order of acquittal and sentenced her to a year’s rigorous 

imprisonment and also ordered her eviction from the premises she was oceupy- 

ing as a tenant. ° 

The evidence mainly consists of Manmohan Anandji Mehta and Loke and 
the two police officers. The testimony of Manmohan Anandji Mehta and Loke 
by itself may not, in the circumstances of the case, be of much value but their 
testimony receives corroboration and thus gives credence to the prosecution case. 
The evidence of Police Superintendent Kanga shows that when the door of the 
kitchen was pushed open both Kamal and Manmohan Anandji Mehta were naked 
and were in a compromising position; their clothes were lying by the side of 
the mattress. The testimony of Sub-Inspector Purohit is also to the same effect. 
The other circumstance which is very much against the appellant is that there 
is evidence to show that when the woman panch accompanied the police party 
and searched the appellant a hundred rupees currency note was found from her 
person under her blouse. The fact is deposed to by Sub-Inspector Purohit and by 
- Police Superintendent Kanga. Loke has also deposed to the same effect. But 
it was submitted on behalf of the appellant that this evidence should not be 
accepted as, according to law, no woman can be searched except by another 
woman and having regard to the emphasis on decency under ss. 52 and 103 of 
the Criminal Procedure Code that cannot be done in the presence of men. There 
is no evidence to show except that of Manmohan Anandji Mehta that the men 
were asked to move away from the hall or had actually left the hall during the 
search. But assuming they were not in the hall even:then it will not be an 
extraordinary circumstance that one or all of them should have seen the hun- 
dred rupees note being taken out from under the blouse of the appellant. -The 
High Court has accepted the testimony of Loke and we find no reason to de- 
part from the usual practice of this Court of accepting such findings. Besides 
the High Court has also accepted the testimony of Loke in regard to the pay- 
ment of a hundred rupees currency note to the appellant which proves that 
money was paid before the girl, Kamal Govind, was asked to go with Man- 
mohan Anandji Mehta for the purpose of prostitution. 

Counsel for the appellant emphasised two points: (1) that the woman, who 
‘was brought by the police to search the appellant and is alleged to have re- 
covered the hundred rupees note from her person, has not been produced and 
(2) that considering that the person to be searched was a woman it must be 
presumed that in accordance with the requirements of law and of decency no 
man could have been present when tie search of the appellant took place. In 
support of the first contention reference is made to a judgment of this Court in 
Purvez Ardeshir Poonawalla v. The State of Bombay,’ where the necessity of 
producing the search witness was emphasised and it was observed :— 

“This is one of those cases where the rule in regard to search witnesses becomes 
applicable and importance must be attached to the lack of that class of search witnesses 
which are envisaged by the Criminal Procedure Code in s. 103.” 

The Privy Council also in Malak Khan v. King-Emperor® emphasised the neces- 
sity of the presence of search witnesses. Lord Porter there said (p. 313): 

“Yn their Lordship’s opinion the presence of witnesses at a search is always desirable 
and their absence will weaken, and may sometimes destroy, the acceptance of the evi- 
dence as to the finding of the articles,...” i 


The observations in Poonawalla’s case and of Lord Porter in Malak Khan v. King- 
1 (1957) Criminal Appeal No. 122 of 1954, 2 (1945) L. R. 72 I. A. 305,S.C. 48 Bom. 
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Emperor are uot directly applicable.in the, present case. As we have said above 
there is evidence in this case which has been accepted by the High Court that a 
hundred rupees note. was given to the appellant by Manmohan Anandji Mehta. 
There is also evidence that as a consequence of the payment of money Manmohan 
Anandji Mehta did hire Kamal Govind for prostitution and it is regrettable 
to say that with the money given to him by the police he acted not merely as a 
‘bogus customer’, as he has been described, but his participation was more ac- 
tive, reprehensible, immodest, indeqent and indecorous. If in any case the 
following observations of Lord Goddard, Chief Justice, in Brannan v. Peek® 
are apposite, it is this case (pp. 573-4): 

“.,.The Court observes with concern and disapproval the fact that the poljce author- 
ity at Derby thought it right to send a police officer into a public house to commit 
an offence. It cannot be too strongly emphasized that,..it is wholly wrong for a police 
officer or any other person to be sent to commit an offence in order that an offence by 
another person may be detected.” A 
We have only to substitute the words ‘‘aid an act of prostitution’’ for ‘‘to com- 
mit an offence’’ and the analogy is complete. In this case two young men were 
given money to go to the house of the appellant and also to use that money in 
rather an improper manner. Manmohan Anandji Mehta seems to be a person 
of rather doubtful character and the employment of this class of persons for 
detection of offences is hardly a credit to any one. What is more reprehensible 
and a matter of greater concern is the sending with him a young student who 
was reading for his Matriculation. To use students in this manner should not be 
allowed by any governmental authority in a country like ours. It is no justi- 
fication to say that in order to suppress immoral traffic in women and to stop 
prostitution somebody has to be used arid the only class of people that can be 
employed are persons like Manmohan Anandji Mehta who is confessedly a police 
agent and Loke’ who is a young man willing to be employed by the police. After 
saying this we have still to see what is the consequence of the testimony of these 
witnesses produced in this case. The High Court has believed the testimony of 
Loke in reggrd to the payment of one hundred rupees and there is evidence to 
show that that amount was used for the purpose of procuring Kamla for prosti- 
tution, The payment must, therefore, be held to be proved. 

It may be that the search was contrary to the spirit or even the letter of the 
Criminal Procedure Code but the fact remains that the High Court has accepted 
that there was a search and a hundred rupees currency note was recovered and 
even if the recovery of a hundred rupees currency note were held not proved, 
the payment of that amount will not thereby become unproved if there is evi- 
dence which the High Court has accepted. 

On the findings of the High Court we are unable to come to any other conclu- 
sion but the one to which the High Court came that the appellant is guilty of the 
offences of which she was accused. 

The next submission of counsel for the appellant was that the High Court 
in appeal could not order the appellant’s eviction ‘because that power only a 
Magistrate has under s. 18 of the Act. The-argument raised was that the powers 
of the appeal Court under s. 423, Crimmal Procedure Code, are to reverse the 
order of acquittal or to order a fresh enquiry or a retrial ete. but not to order 
eviction. But this argument is untenable in view of the fact that in the Act 
there is a specifie provision in s. 18 of the Act authorising the making of such 
an order by a Court convicting a person of offences under s. 3 or s. 7 of the 
Act. The relevant portion of s. 18 is as follows :— 

S. 18. “Closure of brothels and eviction of offenders from the premises. 

(1)...; and if, after hearing the person concerned, the Magistrate is satisfied that 
the house...or portion is being used as a brothel or for carrying on prostitution, then 
the Magistrate may pass orders— 

Ld 
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- (a) directing eviction of the ‘ occupier within seven days of tiig passing of the order 
from the house,.. 

(2) A Court aaie a person of any Siena under section 3 or section 7 may 
pass orders-under sub-section a), without further notice to such person to show cause 
as required in that sub-section.” 

The High Court ordered. the conviction of the appellant under s. 3 of-the Act 
and, therefore, it had the power to order her eviction. The second contention is 
also without substance. o.. 
The appeal is, therefore, dismissed. 
Appeal dismissed. 
» é 
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Present: Mr. Justice S$. K. Das, Mr. Justice K. Subba Rao and Mr. Justice Raghubar Dayal. 


THE STATE OF BOMBAY v. UMARSAHEB BURANSAHEB INAMDAR.” 

Criminal Procedure Code (Act V of 1898), Secs. 222(2), 235(1), 537—Indian Penal Code 
(Act XLV of 1860), Sees, 406, 120-B—Accused charged with breach of trust in respect 
of sum embezzled between period exceeding one year—Offence committed in pursu-~ 
ance of criminal conspiracy entered into by accused—Whether charge framed contra- 
venes s$. 222(2), Criminal Procedure Code and vitiates trial. 


F The accused: were charged under s. 406, Indian Penal Code, 1860, with respect to the 
commission of breach of trust of a certain sum between the period March ‘6, 1949, 
and June 30, 1950. The offence was said to have been committed in pursuance of 
a criminal conspiracy entered into by them. On the question whether the charge 

i framed contravened the provisions of s. 222(2) of the Criminal Procedure Code, 1898, 
which allows a combined charge with respect to the amount embezzled within a 
period of a year, and, therefore, vitiated the trial:— 

Held, that all the offences committed in pursuance of the conspiracy were com- 
mitted in the course of the same transaction and, therefore, could be tried together 


at one trial in view of s. 235(1) of the Criminal Procedure Code, and : 
‘that as no prejudice was caused to the accused by the defect in the charge, the trial 
was legal. 


K. Kunhahammad v. The State of Madras,’ referred to. 
Quaere: Whether the contravention of the provisions of s. 222(2) of the Criminal 
Procedure Code, 1898, in the framing of the charge, will always make the trial void. 


Tu facts appear at 61 Bombay Law Reporter 1001. 

H. R. Khanna and P. D. Menon,-for the appellant. 

S. G. n A with J. B. Dadgehanss 9 0. C. Mathur and Ravinder Narain, 
for peepenceny No. 


RAGHUBAR DAYAL J. This appeal,°on a certificate granted by the High Court 
of Bombay, raises the question whether the contravention of the provisions of 
sub-s. (2) of s. 222 of the Code of Criminal Procedure, hereinafter called the 
Code, in the framing of the charge against an accused, vitiates the trial. 

The facts leading to the appeal, in brief, are as follows. The respondents 
were charged and tried at the same trial of the offences under s. 120-B read 
with s. 406, Indian Penal Code, and of an offence under s. 406, Indian Penal 
Code, committed in pursuance of the criminal conspiracy they had entered into. 
They were also tried, but acquitted of other offences charged with. They ap- 
pealed against their conviction of the offence under s. 120-B read with s. 406, 
Indian Penal Code, and of the offence under s. 406, Indian Penal Code. The 
charge under s. 406, Indian Penal Code, was with respect to the commission of 
breach. of trust of a sum of Rs. 2,18,369 between the period March 6, 1949, and 
June 30, 1950. It was contended before the High Court that the charge fram- 
ed contravened the provisions of sub-s. (2) of s. 222 of the Code which allowed 
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a combined charge with respect to the amount embezzled within a period of a. 
year. The High Court agreed with this contention and, holding the trial void, 
se? aside the conviction of the respondents and acquitted them of those offences. 
The High Court, however, maintained the ordér of acquittal in respect of the 
other offences. -The State of Bombay (now Maharashtra) has filed this appeal 
against the order setting aside the conviction’ of the respondents. 

It is not necessary for us to‘determine in this appeal the general question 
whether the contravention of the provisions of stib-s. (2) of s. 222 of the Code,. 
in the framing of the charge, will always make the trial void, as, in this parti- 
cular case, the offence under s. 406, Indian Penal Code,’ charged against the- 
respondents was said to have been committed i in pursuance of a criminal conspi- 
racy entered into by them. It will, therefore, suffice, for the purpose of this. 
case, to consider whether such a defect in the charge vitiates the present trial. 

Section 222 of the Code is one of the sections in Chapter XIX which deals. 
with Form of: Charges: Sections 221, 222 and 223 deal with what should be men- 
tioned in the charge. The whole object of the charge is to inform both the 
prosecution, and the accused particularly, of the accusation the prosecution has 
to establish and the accused has to meet. So long as the accused knows fully 
what accusation he has to meet, any error in the narrative of the charge need 
not be fatal to the trial. Sections 225, 232, 585 and 537 save the trial from 
being vitiated unless of course the accused has been prejudiced and failure of 
justice ha8 taken place. 

Sections 233 to 239 deal with the joinder of charges, and they speak not only 
of an accused being charged with offences, but of such charges being tried 
separately or jointly. Section 238 states that for every distinct offence of which 
any person is accused; there shall be a separate charge and every such charge- 
shall be tried separately, except in the cases mentioned in ss. 234, 235, 236 and 
289. It is clear that the general rule is that there should be a separate trial for 
each distinct offence of which a person is accused. It follows that each item of 
propeřty of which an accused is alleged to have committed breach of trust, 
constitutes one distinct offence and that, in general, it would be necessary to 
have as many trials as there be distinet offences of criminal breach of trust 
committed by- the accused. But s. 222(2) provides that when the accused is 
charged with criminal breach of trust, the charge may be with respect to the 
gross sum embezzled within a period of one year and that the charge so framed 
shall be deemed to be a charge of one offence within the meaning of s. 234. The: 
charge framed in the present case was with respect to the gross sum embezzled 
within a period of more than twelve-months, the period being between March 
6, 1949 and June 30, 1050. The charge, therefore, was in contravention of the 
provisions of s. 222(2). This defect in the charge, however, did not lead to 
any prejudice to the accused in the trial’ and, therefore, did not vitiate the- 
trial, in view of the provisions of s. 587 of the Code. 

The charge could have been split up into two charges, one with respect to 
the offence of criminal, breach of trust committed with respect to the amount 
embezzled between March 6, 1949 and March 5, 1950, and the other with res- 
pect to the amount embezzled between March 6, 1950 and June 30, 1950. The 

' two offences of criminal breach of trust could have been tried together in the 
present case, as the offences were said to have been committed in pursuance of 
the criminal conspiracy entered into by the-accused. All the offences committed’ 
in pursuance of the conspiracy are committed in the course of the same trans- 
action and, therefore, can be tried. together at one trial, in view of sub-s. (7) of 
s. 235 of the Code which provides that if in one series of acts so connected 
together as to form the same transaction, more offences than one are committed 
by the same person, he may be charged with and tried at one trial for every 
such offence.” It is, therefore, clear that no prejudice was caused to the accused 
by the defect in the charge. 
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A similar view has been taken, by this Court in K. Kunhahammad v. The 
State of Madras.' 

We may further point out that the High Court should not have expressed 
ats opinion or passed any order with respect to the acquittal of the respondents 
for the other offences when the order of acquittal was not before it for conside- 
ration and when it had held the entire trial to be void on account of the con- 
travention of the provisions of sub-s. (2) of s. 222. 

We, therefore, hold that the trial of the respondents was legal and there- 
fore allow the appeal and set aside the order of the High Court. Their appeal 
against their conviction has not been heard on merits and, therefore, we remand 
the case jo the High Court-for further hearing according to law. 


Appeal allowed. 


‘Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. Subba Rao, Mr. Justice 
N. Rajagopala Ayyangar, Mr. Justice J. R. Mudholkar and Mr. Justice T. L. Venkatarama 
Aiyar. 


HARIKISAN v. THE STATE OF MAHARASHTRA.* 

‘Preventive Detention Act (XIV of 1950), See. 3(1)(a) (ii) Constitution of India, Art. 22(5) 
—Person not conversant with English language served with order and grounds of 
detention in English—Police officer serving order and grounds giving to pefson served 
their translation—Whether requirements of Art, 22(5) fulfilled. 


To a person, who is not conversant with the English language, service of the order 
of detention under s. 3 (1) (a) (#) of the Preventive Detention Act, 1950, and the 
grounds of detention in English, with their oral translation or explanation by the 
Police officer serving them does not fulfil the requirements of art. 22(5) of the 
Constitution of India. 

In order that the detenue should be in a position effectively to make his represen- 
tation against an order passed under the Act, it is not sufficient that he has been 
physically delivered the means of knowledge with which to make his representation— 
he should have knowledge of the grounds of detention. Communication, in this 
‘context, means bringing home to the detenue effective knowledge of the facts and 
«circumstances on which the order of detention is based. 

Communication of the grounds of detention in English, so long as it continues to be 
the official language jof the State, is not enough compliance in every case with the 
requirements of the Constitution. To a person who is not conversant with the English 
language, in order to satisfy the requirements of the Constitution, the detenue~must 
be given the grounds in a language which he can understand, and in a script which 
he can read, if he is a literate person. 

State of Bombay v. Atma Ram Sridhar Vaidya, referred to- 


Tue facts appear in the judgment. 


A. 8. Bobde, B. A. Masodkar, M. L. Vaidya, M. M. Kinkhede and Ganpat Rai, 
for the appellant. 

M. C. Setalvad, Attorney-General for India, and B. Sen, with R. H. Dhebar, 
for the respondents. 


Soa C.J. This appeal is directed against the judgment and order dated 
July 11, 1961, of a Division Bench of the Bombay High Court (Nagpur 
Bench), dismissing the appellant’s application, under art. 226 of the Constitu- 
tion, read with s. 491 of the Code of Criminal. Procedure, wherein he had prayed 
for a writ of habeas corpus against the State of- Maharashtra and the District 
Magistrate of Nagpur, directing them to produce the petitioner in Court and 


1 [1960] A. I. R. S. C. 661. 1 [1951] 8. 0. R. 167, s.o. 53 Bom. L. R. 
* Decided, January 9/31, 1962. Criminal 437. 
Appeal No. 189 of 1961. 
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‘to set him. at liberty. This application was heard by us on January 8 and 9, 
1962, and after hearing Shri A. S. Bobde for the appellant and the learned 
Attorney- General for the State of Maharashtra, we directed that the appellant 
be released forthwith, and that the reasons. for our judgment will follow later. 
‘We now proceed: to set out our reasons for the order passed on that day. 

It appears that an Order of Detention, under s. 3(/) (qa) (4) of the Preven- 
tive Detention Act (IV of 1950), hereinafter referred to as the Act, was made 
by the District Magistrate of Nagpur gn April 10, 1961. The Order of Deten- 
ton is in these terms: 

“No. CC/X-(2) of 1961 
4 Office of the District Magistrate, 
° : Nagpur, Dt. 10th April, 1961. 
Order of Detention under sec. 3(1)(a) (ii) of the Preventive Detention Act, 1950. 

Whereas I am satisfied that it is necessary to prevent Shri Harikisan Kishorilal Agar- 
wal of Nagpur from acting in a manner prejudicial to the maintenance of public order 
and that therefore, it is necessary to detain him. 

: ‘Now, therefore, in exercise of the powers conferred on me by Section 3(1)(a) (it) of 
the Preventive Detention Act, 1950, I, Dinkarrao Hanjatrao Deshmukh, I.A.S., District 
Magistrate, Nagpur, hereby direct that the said Shri Harikisan Kishorilal Agarwal be so 

detained. 

Given this 10th day of April 1961 under my signature and seal. 

Seal of thee J Sd/D. H. Deshmukh 
D. M. Nagpur. District Magistrate, Nagpur.” 

He also directed that the appellant should be detained in the District Prison, 
‘Thana, and that for the purpose of the Bombay Conditions of Detention Order, 
1951, be treated as a Class II prisoner. The grounds of detention were served 
on the same day. The substance of the grounds is that since his release from 
previous detention in October, 1960, he had been instigating persons at Nagpur 
: to defy and disobey reasonable directions and lawful orders issued by competent 
authorfties, from time to time, prohibiting and regulating processions and as- 
semblies at Nagpur; that by use of highly provocative words, expressions 
and slogans in meetings and processions in Nagpur, in which he took a pro- 
minent part, he had instigated persons on several occasions at Nagpur to indulge 
in acts of violence and mischief and to create disturbance in the city of Nagpur; 
and that he had been acting, since October 1960, in a manner prejudicial to the 
maintenance of public order, in that city. And then follow ‘notable particulars’ 
of his activities, running into five closely typed pages and contained in many 
` paragraphs. In his petition to the High Court, the petitioner raised a number 
of grounds of attack against the legality of the order of his detention, and most 
` of those grounds have been reiterated in this Court. We do not think it neces- 
sary to go into all the points raised, on behalf of the appellant, by the learned 
counsel. In our opinion, it is enough to say that we are satisfied that, in the 
circumstances of this case, the provisions of art. 22(5) of the Constitution have 
not been fully complied with, and that, therefore, the appellant had not the 
full opportunity provided or contemplated by that article of making his repre- 
sentation against the order of detention. 

In this connection, it is necessary to state the following facts. The appel- 
lant wrote a letter to the District Magistrate of Nagpur on April 19, 1961, to 
the effect that he had been served with an order of detention dated April 10, 
1961, and that the order and the grounds of detention being in English, he was 
unable to understand them, and, therefore, asked for a Hindi version of the 
same so that he may be able to follow and understand the charges levelled against 
him and take necessary steps for his release from jail. He raised some other 
questions also in that letter, but it is not necessary to refer to them here. To 
that letter the District Magistrate replied by his letter dated April 23, 1961, 
the second paragraph of which, in the following terms, sets out his views of the 
matter: 
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“The order, of detention and the grounds of detention already communicated to you’ 


are given in English which is the official language in this district. It is not possible to 
supply any translation of the same for is (sic) it legally necessary under the Preventive 
Detention Act, 1950. The order and the grounds of detention served on you were fully 
explained to you by the Police Officer in the presence of the D.S.P., Nagpur City.” 

The High Court, dealing with this contention on behalf of the detenue, came 
to the conclusion that under the Constitution English still continued to be the 
official language of the State of Maharashtra, and that service of the Order in 
English upon the detenue was sufficient compliance with the requirements of 
el. (5) of art. 22 of the Constitution. It also held that the failure of the District 
Magistrate to supply the grounds in Hindi did not have the effect of preventing 
him from making his representation to the authorities. Ffirthermore, the High 
Court pointed out that the District Magistrate had stated in his letter 
that the grounds were explained to the appellant in Hindi by the police officer 
at the time the Order and the grounds were served upon him. In the view of 
the High Court, therefore, the explanation or translation of the grounds by the 
police officer at the time he served those on the appellant should be deemed to 
be enough to enable him to make an effective representation against his detention. 

Mr. Bobde, for the appellant, has vehemently argued that the requirements 
of the Constitution had not been complied with inasmuch as cl. (5) of art. 22 
of the Constitution required that the grounds on which the order of detention 
had been based had to be communicated to the detained person. Hi¢ argument 
further was that ‘‘communication’’ of the grounds was not equivalent to serv- 
ing the grounds in English upon a person who was not conversant with the 
English language, and that oral translation by the police officer, said to have 
been made to the detenue, was not sufficient compliance with the requirements 
of the constitutional provisions, which must be fully satisfied in order that the 
detenue may be in a position to make an effective representation against the 
order of detention. He also contended that we do not know in what terms the 
police officer translated the lengthy document or whether his translation was 
correct. A 

On behalf of the State of Maharashtra, the learned Attorney-General first 
attempted to show that the appellant knew English. In this connection he has 
referred to the affidavit of the District Magistrate, the exact words of which 
are as follows: 

“He (the detenue) had also asked me to supply the grounds in Hindi to enable him 
to understand the same. I admit that I had replied to this letter and had declined to 
communicate the grounds in Hindi. I deny that this has been done with a view to keep 
the petitioner in dark as to the grounds of his detention. The petitioner as per my in- 
formation, is an educated man and can understand English. The question that the peti- 
tioner did not understand the grounds, therefore, does not arise. I deny that the petitioner 
is entitled to receive the grounds in Hindi. The grounds were supplied to the petitioner 
in the court language and also they were explained to him by the Police Inspector Shri 
W. B. Bobde who had served them on the petitioner...” ' 

That statement of the District Magistrate is apparently based on the following 
statement, in the affidavit of Shri W. B. Bobde, the Police Inspector; 

“The Order of Detention as well as the grounds of detention were translated by me 
orally in Hindi and explained to Shri Harikisan Kishorilal Agarwal, in the presence of 
the District Superintendent of Police, Nagpur City.” 

It has not been found by the High Court that the appellant knew enough 
English to understand the grounds of his detention. The High Court has only 
stated that ‘‘he has studied upto 7th Hindi Standard, which is equivalent to 
3rd English Standard’’. The High Court negatived the contention raised on 
behalf of the appellant not on the ground that the appellant knew enough English 
to understand the case against him, but on the ground, as already indicated, that 
the service upon him of the Order aand grounds of detention in, English was 
enough communication to him to enable him to make his representation. We 
must, therefore, proceed on the assumption that the appellant did not know 
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agen English to understand the grounds; contained:in many paragraphs, as 
indjcated above, in order ‘to be able éffectively to maké his representation against 
the order of detention. The learned “Attorney-General has tried to answer this 
contention in several ways.’ He has first contended that when the Constitution 
speaks of communicating’ the grounds of detention to the detenue, it means com- 
munication in, the official language, which continues to be English ; secondly, the 
communication need not:-be-in. writing and the translation and “explanation in 
Hindi offered by the Inspector of Police, while serving the order of detention 
and the grounds, would-be enough compliance „with the requirements of the law 
and the Constitution; and thirdly, that it: was not necessary in the circumstances 
of the case to supply the grounds in Hindi. In our opinion, this was not stifficient 
compliance in this case with the requirements of the Constitution, as laid down- 
in el. (5) of art. 22. To'a person, who is not conversant with the English lan- 
guage, service of the order and the grounds of detention in English, with their 
oral translation or explanation by the police officer serving them does not fulfil 
the requirements of the law. As has been explained by this Court in the case of 
State of Bombay v. Atma Ram Sridhar Vaidya,’ el. (5) of art. 22 requires that 
the grounds of his detention should be made available to the detenue as soon as 
may be, and that the earliest opportunity of making a representation against the 
order should also be afforded to him. In order that the detenue should have that 
opportunity, it is not sufficient that he has been physically delivered the means 
of knowledge with which to make his representation. In order that the detenue 
should be in a position effectively to make his representation against the order, 
he should have knowledge of the grounds of detention, which are in the nature of 
the charge against him setting out the kinds of prejudicial acts which the auth- 
orities attribute to him. Communication, in this context, must, therefore, mean im- 
parting to the detenue sufficient knowledge of, all the grounds on which the 
order of detention is based. In this case the grounds are several, and are 
based op numerous speeches said to have been made by the appellant himself on 
different occasions and different dates. ‘Naturally, therefore, any oral trans- 
lation or explanation given by the police officer serving those on the detenue 
would not amount to communicating the grounds. Communication, in this con- 
text, must mean bringing home to the detenue effective knowledge of the facts 
and circumstances on which the order of detention is based. 

We do not agree with the High Court in its conclusion that in every case 
communication of the grounds of detention in English, so long as it continues 
to be the official language of the State, is enough compliance with the require- 


-ments of the Constitution. If the detained person is conversant with the English 


language, he will naturally be in a position to understand the gravamen of the 
charge against him and the facts and circumstances on which the order of deten- 
tion is based. But to a person who is not sè conversant with the English lan- 
guage, in order to satisfy the requirements of the Constitution, the detenue must 
be given the grounds in a language which he can understand, and in a script 
which he can read, if he is a literate person. _ 

The Constitution has guaranteed freedom of movement throughout the terri- 
tory of India and has laid down detailed rules as to arrest and detention. It has 
also, by way of limitations upon the freedom of personal liberty, recognised the 
right of the State to legislate for preventive detention, subject to certain safe- 
guards in favour of the detained person, as laid down in cls. (4) and (5) of 
art. 22. One of those safeguards is that the detained person has the right to be 
communicated the grounds on which the order of detention has been made against 
him, in order that he may be able to make his representation against the order 
of detention. In our opinion, in the circumstances of this case, it has not been 
shown that the appellant had the opportunity, which the law contemplates in 
his favour, of making an effective representation against his detention. On this 
ground alone we declare his detention illegal, and set aside the order of the 
High Court and the order of detention passed against him. Orders set aside. 

1 [1951] S. C. R. 167, 3.0. 53 Bom. L.R. 437. 


526 THE BOMBAY LAW REPORTER. [VOL. LXIV. y 
. 


CRIMINAL REVISION. 


í Before Mr. Justice Patel and Mr. Justice Palekar. 


BEGUM HUSAINSAHEB KALAWAT v. THE STATE.” 
Suppression ‘of Immoral Traffic in Women and Girls Att (CIV of 1956), Sec. 20—Constitu~ 

tion of India, Arts. 14, 19(1)(d) & (e)—Whether s. 20 ultra vires Legislature—Res~ 
trictions imposed by s. 20 whether reasonable. 

Section 20 of the Suppression of Immoral Traffic in Women and Girls Act, 1956, is 
not hit by art. 14 of the Constitution of India. j 

State of West Bengal v. Anwar Ali; Kathi Raning v. State wf Saurashtra and Em- 
peror v. Jeshingbhai Ishwarlal; referred to. ' p 

That portion of s. 20 of the Suppression of Immoral Traffic in Women and Girls Act, 
1956, which enables the Magistrate to direct a prostitute to remove herself from the 
place where she is living to such place without the local limits of his jurisdiction, is 
invalid on the ground that it unreasonably encroaches upon the fundamental rights 
guaranteed by art. 19 (1) (d) and (e) of the Constitution of India. The rest of s. 20 
of the Act is not invalid on this ground. 

Chintamanrao v. State of M. P.,' State of Madras v. V. G. Rao? and Emperor v. 
Jeshingbhai Ishwarlal,’ referred to. 


U. R. Lalit, for the petitioners, in all Criminal Revision Applications. 
R. B. Kotwal, Government Pleader, for the State. 


Tue facts are stated in the judgment. 


Paten J. These revisional applications have been referred to the Bench as 
they involve the important question of the vires of s. 20 of the Suppression of 
Immoral Traffic in Women and Girls Act, 1956. In all these cases the Sub- 
Divisional Magistrate, Sholapur Division, has directed that the petitioners, 
who are alleged to be prostitutes, should remove themselves from the town of 
Barsi and that they should go to Osmanabad: via Yedshi within three days 
from the date set by him. 

Now, s. 20 of the Act enables the Magistrate to record the substance of the 
information received and issue a notice to the- woman or girl residing in or 
frequenting any place within the local limits of his jurisdiction to show cause. 
Sub-section (3) says that if upon such inquiry it appears to the Magistrate 
that such woman or girl is a prostitute and that it is necessary in the interests of 
the general public that such woman or girl should be required to remove herself 
therefrom and be prohibited from re-entering the same, the Magistrate shall 
by order in writing direct her to remove herself from the place to such place 
whether within or without the local limits of his jurisdiction, by such route or 
routes and within such time as may be specified in the order and also prohibit 
her from re-entering the place without the permission in writing of the Magi- 
strate having jurisdiction over such place. 

It is argued by Mr. Lalit that this section is ultra vires the powers of the 
Legislature and is hit by art. 14 as well as by art. 19(7)(d) and (e). He argues 
that the section gives arbitrary power to a Magistrate to remove any prostitute 
he chooses without laying down any guiding principles and, therefore, it is hit by 
art. 14. So far as art. 19(1)(d)(e) is concerned, he says that his clients have, 
as any other citizens have, the right to move freely throughout the territory of 
India and to reside and settle in any part of India, and since the section cur- 
tails that right, it is ‘ultra vires. According to him, though el. (5) of art. 19 
enables reasonable restrictions to be imposed, restrictions imposed by the pro- 


+ Decided, April 12, 1962. Criminal Re- 
vision Application No. 1674 of 1961 (with 
Criminal Revision Applications Nos. 1654 and 
1730 of 1961 and 12 of 1962). 

l1 [1952] A. I. R. S.C. 75. 


[1952] A. I. R. S.C. 123. 
(1950) 52 Bom. L. R. 5€4, F.B. 
[1951] A. I. R. S.C. 118. 
[1952] A. T. R. S.C. 196. 
(1950) 52 Bom, L. R. 544, F.B- 
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visions of s. 20 ate not reasonable for the reason that the remedy intended to 
be provided by the powers given to the Magistrate is not commensurate with: 
the evil that was intended to be met bythe Act. a 

There cannot- be ‘any scope for dispute that, ‘prostitution - end traffic im 
human beings for the'purpdése aré incompatible with- human dignity and worth 
of human person’’.' ‘It also cannot be disputed that it adversely affects the 
society both morally and physically: ¿Even a most tolerant person would not 
like his or her family and children to% come in contact: with a prostitute. From 
time to time International agreements ‘are made for suppression of the traffic 
in one form or another. > The first was as early as on May 18, 1904, second was 
of May 4, 1910, third of September 730, 1921, fourth of October 11, 19338 and the 
last in 1950, a convention: for the suppression of the traffic in women and girls: 
and of the exploitation of the prostitution of others. This convention was" 
signed by several nations including ours. 

While dealing with the argument about seathnabiensed or otherwise one must 
remember that women do not choose this vocation because they like it. It has: 
been recognised that in a large measure they are forced in this vocation by 
social conditions and most often against their will. One may not, therefore, 
judge these cases with any amount of harshness. 

We will take the first objection first. It is argued that there is nothing to: 
guide the Magistrate to decide which of the several prostitutes operating in an 
area to remove. Reliance is placed for this argument on State of West Bengal 
v. Anwar Alt,’ where s. 5 of West Bengal Special Courts Act was held to be 
invalid on the ground that it vested an unrestricted discretion in the State- 
Government to direct any case or classes of cases to be tried by the Special Court. 
Mukherjea J. observed as follows (p. 91): 

“In the second place, assuming ‘that the preamble throws any light upon the inter- 
pretation of the section, I am definitely of opinion that the necessity of a speedier trial’ 

` js too vague, uncertain and elusive a criterion to form a rational basis for the discrimi- 
nations made. The necessity for speedier trial may be the object which the legislature 
had in view of it may be the occasion for making. the enactment. In a sense quick 
disposal is a thing which is desirable in all legal-proceedings. The word used here 
is ‘speedier’ which is a comparative term and as there may be degrees of speediness, 
the word undoubtedly introduces an uncertain and variable element. But the question 
is how is this necessity of speedier trial to be determined? Not by reference to the- 
nature of the offences or the circumstances under which or the area in which they- 
are committed, nor even by reference to any peculiarities or antecedents of the offenders: 
themselves, but the selection is left to the absolute and unfettered discretion of the- 

. executive government with nothing in ‘the law to guide or control its action. This is: 
not a reasonable classification at all but an arbitrary selection.... 

‘It must appear that not only that a classifitation has been made but also that it 
is based upon some reasonable ground—some difference which bears a just and proper 
relation to the attempted classification’: Vide Gulf, C. & S. F. R. Co. v. Ellis’? 

In Kathi Raning v. State of Saurashtra,’,.vires of Saurashtra Publie Safety- 
Measures (Third Amendment) Ordinance, 1952, was challenged and in parti- 
cular s. 11. The case furnishes a guide to the principles to be applied in the 
approach to the question. It points out that though art. 14 prevents class legis-- 
lation it does not prevent reasonable classification for the purpose of legislation. 
It is also clear from the case that if from the scope and object of the legislation 
and the other provisions of the Act it is clear that the discretion given to the 
authority is to be exercised in reference only to a particular class of persons in 
order to achieve the object aimed at then the legislation cannot be regarded 
as invalid. 

Even before this Act was enacted, there were provisions for similar purposes. 
and also for preventing aera in certain States. Moreover, this is not the 


1 [1952] A.T. R. S.C. 7 3 [1952] A. I. R. S.C. 123. 
2 (1897) 165 U. S. 150 “a Law ed 666. t 
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first time when the International Convention in this respect was signed by differ- 
ent countries. The Articles of 1950 are merely as amendments to the Articles 
signed on May 4, 1910, for the same purpose at Paris. It is with a view’ to 
prevent immoral traffic in women and girls that the present, Act was enacted. 
Though it is directed at prevention of the immoral traffic in women and children 
that would not appear to be its only purpose as the reading of the whole Act 
‘discloses. It has got also a further purpose and that is to prevent such influ- 
ences as encourage prostitution. s l 
Now, the definition section defines ‘‘brothel’’, ‘‘prostitute’’ and ‘‘prostitu- 
tion” which words very frequently occur in the sections of the Act. Section 3 
‘seeks to punish those who keep brothels or allow the premises to be used as a 
brothel. .It not only seeks to punish such persons but algo provides that any 
‘agreement or lease in respect of the premises so used shall become void and 
inoperative from the date of conviction. Section 4 punishes those who live on 
the earnings of the prostitution. Section 5 is intended to punish those who are 
‘guilty of the offence of procuring, inducing or taking a woman or girl for the 
‘sake of prostitution. Section 6 is intended to punish those who detain a woman 
or girl in premises where prostitution is carried on. Section 7 makes it an 
offence for any woman or girl to carry on prostitution in any premises which are 
within a distance of 200 yards of any public place therein mentioned or such 
‘other public places as may be notified by the Commissioner of Police or District 
Magistrate. Section 8 is intended to punish seducing or soliciting fér purpose 
of prostitution. It is clear from these two provisions that though in the Act 
there is no section that no woman or girl shall be a prostitute or shall do the 
trade of a prostitute, yet if it is done in the manner and under circumstances 
which have an unhealthy influence on the public, then it is intended to be 
prevented. Section 8 defines seducing or soliciting and the definition is very 
wide and includes all acts either by words or gestures of soliciting or tempting. 
Section 9 makes it an offence for seduction of a woman or a girl in custody. 
Section 10 enables the Court to make an order under s. 562 of the Code of 
Criminal Procedure and releasing the person concerned on probation of good 
conduct and detention in protective home. Section 11 enables the Court to 
require a person convicted as mentioned in that section to notify the address 
and the change of address of such person. Section 12 enables the Court to 
direct security for good behaviour from habitual offenders. Section 16 enables 
a Magistrate to direct a police officer to enter a brothel and to remove therefrom 
such girl who he believes is carrying on prostitution and produce her before 
him. Section 17 makes a consequential provision for the custody of such girl 


so produced. Section 18 enables the Magistrate to direct eviction of a prosti- . 


tute who utilises a room or house for the purpose of prostitution and which is 
situated within a distance of two hyndred yards of public places mentioned in 
s. 7. Sub-section (2) of s. 18 also provides that a Court convicting a person of 
any offence under s. 3 or s. 7 may pass orders under sub-s. (J) without any 
further notice to such person. Section 19 enables the woman or a girl to make 
an application for being kept in a protective home and then comes s. 20. 

It is clear from the provisions to which we have referred that what is intend- 
ed by this legislation is not only to suppress traffic in women and girls but also 
to curtail the activities of prostitutes if their activities have got; a tendency to 
tempt young persons or cause annoyance to even grown up persons who Visit 
places of worship, hospitals, nursing homes and educational institutions and 
affect their susceptibilities. 

As observed by the learned Chief Justice Chagla, in Emperor v. Jehing- 
bhai Ishwarlal+ the expression ‘‘interests of the general publie” is of wide 
connotation and has got several implications. Though it! is an expression of 
large import and may leave the Magistrate without much rational guidance by 
itself, as used in the statute in the context in which they are used, it is 
not possible to regard the words ‘‘interests of the general public’’ to. be in any 


4 (1950) 52 Bom. L. R. 544, F.B. 


» 


~ 


1962.] -- BEGUM HUSAINSAHEB V, STATE (a.cr.J.)—Patel J. 529 


hanner vague. If one has regard to the whole purpose of the Act, not only as 
given in the preamble but by “the amplitude of the other -provisions referred to 
aBove, it would clearly appear that the words are intended to have application 
in the circumstances similar to those created by ss. 7, 8 and 18. In other words, 
af it is found that a prostitute’ is carrying on her trade in such a place and in 
such manner as-to affect the morals -of young and unwary who have frequently 
to use the locality where she carries on her activities or hurts the susceptibilities 
of large number of grown up persons having occasion to be in the locality then 
it can be said that ‘‘it is necessary in the interests of the general public that 
such woman or girl should be required to remove herself therefrom...’’. View- 
ed from this point of view it cannot be said that the discretion is unettided and 
undefined. Only such prostitute whose activities are such as fall within the 
limits stated above that can be removed by his order. The provision, therefore, 
would not be hit by art. 14. 

The next question is whether the restrictions are reasonable. In this connec- 
tion reference is made to Chintamanrao v. State of M. PS and the State of 
Madras v. V. Œ. Rao.© In the latter case principles to be applied were stated 
-with some elaboration and they have been subsequently followed in other cases. 
There the learned Chief Justice said (p. 200): 

“_. It is important in this context to bear in mind that the test of reasonableness, 
wherever prescribed, should be applied to each individual statute impugned, and no 
abstract standard, or general pattern of reasonableness can be laid down as applicable 
to all cases. The nature of the right alleged to have been infringed, the underlying 
purpose of the restrictions imposed, ‘the- extent and urgency of the evil sought to be 
remedied thereby, the disproportion of the imposition, the prevailing conditions at the 
time, should all enter into the judicial verdict. In evaluating such elusive factors and 
forming their own conception of what is reasonable, in all the circumstances of a given 
case, it is inevitable that the social philosophy and the scale of values of the judges 
participating in the decision should play an important part, and the limit to their inter~ 
ference with legislative judgment in such cases can only be dictated by their sense of 
responsibility.and self-restraint and the sobering reflection’ that the Constitution is 
meant not only for people of ‘their way of thinking but for all, and that the majority 
a of the elected representatives of the people have, in authorising the imposition of the 
restrictions, considered them to be reasonable.” -- 

It has been also an accépted principle while determining reasonableness of the 
restrictions to take into account the procedural and temporal aspects of a matter. 
As has been observed in Emperor v. Jeshingbhai Ishwarlal by Chagla C.J., 

“‘Reasonable”’ is’ an objective expression and its objectivity is to be determined 
judicially’ by the Court of law. There is no limit placed upon the power of 
‘the Court to consider the nature of the restrictions. The Court must look upon 
the restrictions from every point of view.* It being the duty of the Court to 
safeguard fundamental rights, the greater is the obligation upon the Court to 
scrutinise ‘the restrictions placed by the Legislature as carefully as possible. In 
order to decide whether a restriction is reasonable or not, the Court must look 
at the nature of the restriction, the manner in which it is imposed, its extent 
both territorial and temporal, and if after considering all this the Court comes 
to the conclusion that the restfiction is unreasonable, then the restriction is not 
justified and the Court will not uphold that restriction. We may also at this 
stage refer to his observations in respect of the expression ‘‘interests of general 
publie”? where he says that that expression in art. 19(5) is a very wide 
Srpremion, 


. much , “wider than. any of ‘the expressions used in sub-cls. (2), (3) and (4). 
It Embraces public. security, public order and public morality, and therefore much wider 
power is’ given fo.the Legislature under sub-cl. (5) to restrict the right given under 
art, 19 (1) @), and, (e).. The. wider the, power given to the Legislature, the greater is 
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the duty of-the Court to see that the restrictions placed upon the liberty are reasonable 
restrictions.” 

It is indeed true that if the only object of the Act were to suppress immoral 
traffic in women and girls, then the power given to a Magistrate to remove a 
prostitute from his jurisdiction to any. other jurisdiction would apparently 
‘appear to be unjustified because no possible relationship can be found between 
the purpose to be achieved and the remedy provided by this section.. We are 
not, however, prepared to hold that the only purpose is to prevent traffic in 
women and girls. It has wider aims and the provisions referred to above show 
that though.total prohibition of prostitution is not intended it is Intended to 
be discowtraged. Moreover, the purpose is to prevent any qn e acting in such a 
way as to influence-others ‘and tempt them into falling in the vocation. Neces- 
. sity for controlling and even preventing prostitution must be admitted by every 
one. In view of the limited meaning given by us to the words ‘‘in the interests 
of general public’’ it cannot be said that the discretion is arbitrary, and looking 
‘to the object to be achieved, it cannot be said that the section makes excessive 
invasion on the rights of a prostitute to move freely: and reside wherever she 
likes. The section prescribes a procedure which the Magistrate has to follow 
before passing an order. It requires a notice to be issued and giving a hearing 
to the prostitute concerned. - This requirement is satisfied. The restrictions 
‘cannot, therefore, be ‘said to be unreasonable. 

“Tt, has been argued that s. 20 of the Act is out of place i in the scheme of the 
‘Act and has practically overriding effect over the other provisions ‘and also the 
general intention of the Legislature. : It is not possible to say that it falls outside 
the scheme of the Act. Both ss. 7 and 18 put down an arbitrary limit of the 
place of activities to be within 200 yards of those public places. There may yet 
be cases where even though the place of activity of a prostitute is beyond the 
limits of 200 yards i is yet such as to have the same effect both as to extent and 
the frequency as in the other case. It is to meet such exigencies that s. 20 
‘has been enacted. It cannot be said that the section is out of place. 
~ It is, however, argued that- when the section enables the Magistrate to direct 
‘a prostitute to remove herself from the place where ‘she is living to such place 
whether within or without the local limits of his jurisdiction, it exceeds the 
necessities of the case and, therefore, it is ultra- vires. -Now, it is true that if 
the purpose-of removal is only to prevent the mischief which we have indicated 
above, removing the prostitute from out of the jurisdiction would certainly 
‘appear to be excessive. But then the learned Government Pleader says that 
the power to direct her to remove herself from the place where she lives to any 
other place within the jurisdiction can be easily separated from the: power to 
remove herself. to any other place without the jurisdiction and, therefore, it is 
‘only that portion which goes beyond the necessities of the case that should- be 
‘struck down and.not the whole. The principles in respect of determining 
whether a part of the statute can be held to be invalid and a part valid have 
‘been considered in R. M. D. C. v.. Union of India’ where it is said that it is 
the intention of the Legislature that is the determining factor. The tests are: 

‘ „whether the Legislature would have enacted the valid part. if it had known 
that the rest of the statute was invalid. Secondly, if the valid and invalid provisions 
are so inextricably mixed up that they cannot be separated from.one another, then the 
invalidity of a portion must result in the invalidity of the Act in its entirety. On the 
other hand, if they are so distinct and separate that after striking out what is invalid, 
what remains is in itself a complete code independent of the rest, then it will be upheld 
notwithstanding that the rest has become unenforceable; thirdly, even when the provi- 
sions which are valid are distinct and separate from those which are invalid, if they all 
form part of a single schéme and is intended to be operative as a whole, then also the 
‘invalidity of a part will result in the failure of the whole. Fourthly, likewise when 
the valid and invalid parts of a statute are-independent and do not form part of a scheme 
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but what is left after omitting the invalid portion is so thin and truncated as to be in 
substance different from what it was when it emerged out of the Legislature, then also 
it’ will be rejected in its entirety; fifthly; the separability of the valid and invalid pro- 
visions of a statute does not depend on.whether the law is enacted in the same section 
or different sections; it is not the form, but the substance of the matter that is material, 
and that “has to be ascertained on an examination of the Act as a whole and of the 
setting of the relevant provision therein. Sixthly, if after the invalid portion is 
expunged from the statute what remains®cannot be enforced without making alterations 
and modifications therein, then the whole of it must be struck down as void, as otherwise 
it will amount to judicial legislation.” 

We may also illustrate the applicability of the principle by referenee to The 
State of Bombay v? F. N. Balsara® where ss. 12 and 18 of the Act were held to 
‘be partially invalid i.e. when applied to a few of the items out of several items 
appearing in the definition of the word ‘‘liquor’’. Considered from this point 
of view, we have no hesitation in holding that the power to remove such pros- 
titute to a place without the local limits of the jurisdiction of the Magistrate 
ean be struck down without in any manner impairing the provisions of the 
section. Even if these words are not there, the provisions can be fully operative 
and the purpose intended to be achieved. can be fully achieved. In this view of 
the matter, except the portion indicated above, the rest of the section cannot be 
held to be invalid on the ground that it unreasonably encroaches upon the 
fundamefital rights guaranteed by art. 19(1)(d) and (e) of the Constitution. 

It is argued that the section is invalid because it does not prescribe any limit 
of time for which a prostitute is to be removed. In this connection Emperor v. 
Jeshingbhait Ishwarlal has been relied upon. In that case s. 2(1)(b) of the 
Bombay Public Security Measures Act, 1947, was held to be ‘invalid on two 
grounds: (1) no period for the duration of the externment order was laid down 
in the statute and (2) no right of hearing was given to the person sought to be 
externed. On the other hand the same Full Bench in Emperor v. Abdul Rahi. 
mam®*in relation to s. 46 of the Bombay District Police Act, 1890, said (p. 559): 

“.,.It is perfectly true that s. 42(1) does not contemplate an order of any particular 
duration. But it must be borne in mind that under the General Clauses Act the autho-~ 
rity making an order has also power to revoke that order....It must also be borne 
in mind that in cases that fall under s. 42, sub-cl. (1), it would be very difficult for 
the authority at the time it makes an order to be in a position to know how long the 
emergency would last or how long the danger would Iast....” 

Since the section in the present case enables the Magistrate to revoke the order 
in a proper case we are not prepared to accept the contention. 

The learned advocate has indeed not argued and has practically conceded 
that it may not be possible for him to contend that restrictions imposed also 
are an encroachment upon the rights of hiseclients under art. 19(J) (g) to carry 
on any trade or business in view particularly of art. 23 which enables the Legis- 
lature to prohibit traffic in -human beings and certain other matters. In 
Cooverjee v. Excise Commr., Ajmer’ it was observed in respect of art. 19(J) 
(g) as follows (p. 223): 

“It was not disputed that in order to determine the reasonableness of the restric- 
tion regard must be had to the nature of the business and the conditions prevailing in 
that trade. It is obvious that these factors must differ from trade to trade & no hard 
& fast rules concerning all trades can be laid down.. It can also. not be denied that 
the State has the power to prohibit trades which are illegal or immoral or injurious fo 
-the health and welfare of the public: > 

Laws prohibiting trades in noxious or dangerous goods or trafficking in women 
cannot be held to be illegal as enacting a prohibition and not a mere regulation” 

As the argument is not pressed, it is not necessary to labour this point further. 

In view of what we have stated above, the order made by the Sub-Divisional 
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Magistrate directing that the petitioners shall remove themselves from their pre- ” 
sent places of residence and shall leave the: place and go’ to Osmanabad via 
Yedshi is clearly unsupportable. We may mention that the-learned Magistrate 
was prompted to make the order that he made because it appeared from the 
depositions before him that the municipal school was only 80 feet away from 
the house of the petitioner, that the behaviour of the petitioners was indecent, 
that respectable persons of that locality as well as girl students go to school or 
walk by that way and that the petitioners were standing in the lane leading 
to that school and that the general public of particular locality was very much 
troubled by their activities. It appears apparently to be a respectable locality. 
Prima fagie, the reasons for the making of the order would bring the petitioners 
within the category of prostitutes who ought to be removed in the interests of 
general public from that locality. In view, however, of the fact that the order 
is made under powers given by a portion of the section which is held to ‘be 
lira vires, the order cannot be sustained. 

-We, therefore, set aside that order and send the matter back to the Magis- 
trate for being dealt with i in accordance with law. 


Order set aside. 


ORIGINAL CIVIL. 


Before Mr. Justice Shah. 


RAO SAHEB MANILAL GANGARAM SINDORE v. MESSRS. WESTERN 
INDIA THEATRES LTD.” 


amaie Act (I of 1956), Sec. 155—Suit filed in High Court for relief contemplated by 
_ $. 155—Subject-matter of suit valued at less than pecuniary jurisdiction of High Court 
j —Maintainability of suit. 


Asa summary proceeding “by way of an application or a petition Under s. 155 of 

j . the Companies Act, 1956, the Court can be approached for ‘the purpose of the neces- 

sary relief, but for the purpose of getting the same relief in a regular suit the relevant 

a provisions of the 'Civil Procedure Code, 1908, and the question “both of territorial as 

i well as pecuniary jurisdiction of the Court in which the suit is filed must be considered. 

_  Mohideen Pichai v. Tasty Mills Co! and People’s Insurance Co. Ltd. v. Wood 
‘& Co.? referred to. 


8. V. Gupte, with D. M: Rae for the , plaintifts 
‘B. R. Zawalla, for defendant No. 1 company. 
- zd, I. Mehta, with Raymond Noronha, for defendants Nos. 2 and 3.- 


Suan J.. I am afraid this suit will have to be dismissed on the preliminary 
issue that is raised on behalf of defendant No. 1 company in’ consequence of a 
notice given by it to the plaintiffs and the issne'is as to whether this Court 
has jurisdiction to entertain this suit. The reason why this issue is raised is 
that the subject-matter of the suit has been valued by the plaintiffs at Rs. 1,300 
‘and obviously, therefore, this Court will have no jurisdiction to entertain this 
‘suit. 

The suit is filed by the plaintiffs for rectification of the register of members 
~ maintained by defendant No: 1 company, alleging that the latter had wrong- 
fully refused to register in their names certain shares in respect of which they 
had submitted to the company a duly completed transfer form. It is not neces- 
sary for me to set out the various allegations that have been made by the plaintiffs 
in the plaint in support of their contention that they are entitled to call upon 
‘defendant No. 1 company to rectify the register of members and ` register aes 


* Decided, ' February 8, 1962. 0. L. 5. Suit No. 1 [1928] A.L.R. Mad. 571. 
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transfer of the shares in question in their names. It is enough for the present 
tà indicate that the value of the shares which are the subject-matter of the suit 
is fixed at Rs. 1,200 and the relief claimed in prayer (b) of the plaint, which is 
only an interim relief, is valued at Rs. 100 and on this valuation of the aggregate 
amount of Rs. 1,300 the plaintiffs claim that this Court in exercise of its Ordi- 
nary Original Civil Jurisdiction is competent to entertain and decide the suit. 
In course of the plaint it is undoubtedly stated that the relief claimed in the 
suit is one under s. 155 of the Companies Act, 1956, which deals with rectifica- 
tion of register of members. 

It is contended on behalf of defendant No. 1 company that the remejly under 
s. 155 of the Companies Act, 1956, is by an application, that the rules made by 
the Supreme Court in exercise of the powers given to it by the Companies Act 
provide for a petition for the purpose of getting a relief under s. 155 of the 
Companies Act, that the present proceeding not being in the nature of a peti- 
tion, does not fall under s. 155 of the Companies Act and that, therefore, the 
relevant provisions of the Code of Civil Procedure will apply for ‘the purpose of 
determining as to whether the present suit is cognizable by this Court or not. 
Mr. Gutpe, the learned counsel for the plaintiffs, on the other hand, urged that 
the word ‘‘Court’’ as used in s. 155 of the Companies Act, 1956, was defined 
in the Companies Act itself to mean the High Court for the purpose of the relief 
contemplated by that section and that, therefore, it was immaterial whether 
the proceeding adopted for the purpose of that relief was either by way of a 
petition or a suit. Mr. Gupte further urged that, in any event, I should treat 
the suit as a petition and proceed to decide the respective contentions of the 
parties. 

Now, it is clear to my mind that even for the relief contemplated. by s. 155 
of the Companies Act, 1956, a suit would be the primary remedy under the 
general law. The relief which is contemplated by that section is one which 
would: be available at common law as well, because, after all, relief at common 
law would bę one which would arise by assertion of a right on the part of one 
party and denial thereof by the other. In this case, the plaintiffs claimed that 
by reason of the transfer of the shares belonging to defendants Nos 2 and 3 
they were entitled to have their names registered in the register of members 
maintained by defendant No. 1 company. Defendant No. 1 company refused 
to recognise this right on several grounds mentioned in its written statement. 
Here, therefore, was a case in which the plaintiffs asserted a right which defen- 
dant No. 1 company declined to accept. This would naturally give rise to a 
remedy at law for the purpose of the necessary relief and the primary remedy 
would be by an action. The provision made in s. 155 of the Companies Act, 1956, 
for a procedure by way of an application, is only a provision for a summary 
procedure. The object of this provision is ‘not to whittle down or abr ogate the 
procedure by way of a suit for getting the relief contemplated by that “section. 
By reason of the provision made in s. 155 it is open to the aggrieved party to 
avail of the procedure laid down by that section and proceed by way of an 
application or by such proceeding as may be laid down by the Supreme Court 
in the Rules made by it. Generally speaking, this procedure is resorted to by 
persons aggrieved by the refusal of the directors of a company to rectify the 
register and enter the name of the transferee in place of the name of the trans- 
feror of shares in the register of members, but it is recognised by a long line of 
judicial decisions that the Court is not bound to give the relief under that sec- 
tion in that proceeding if it finds that complicated questions of facts and law 
are involved. It has got the power to direct the party concerned to a civil 
Court and to file a proper action for the purpose of securing the relief which 
he seeks in the summary proceeding. This direction is given by the Court in 
exercise of its discretion because it is the civil Court which has got the jurisdic- 
tion to decid& all such matters in the first instance and it is only by way of a 
summary remedy that a party can proceed by an application or a petition under 
s. 155 of the Companies Act,-1956. .A reference may be made in this connection 
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to- Mohideen Pichai v. Tiinevelly Mills Co.’ and People’s Insurance Co. Lid. 
v. Wood & Co.?. Mr. Gupte himself quite frankly and fairly did not dispute 
the proposition that the procedure laid down in s. 155 of the Companies Act, 
1956, was only a summary procedure and that the relief provided for in that 
section was available also at common law in a common law action. His only 
contention, however, was that the word ‘‘Court’’ as defined in the Companies 
Act meant only the High Court and that, therefore, although instead of a peti- 
tion a suit had been filed in this particular case, it should not make any differ- 
ence so far as the jurisdiction of this Court was concerned. I am afraid this 
contention cannot be accepted. As a summary proceeding by way of an appli- 
cation or°a petition. under s. 155 of the Companies Act, 1956, this Court can 
well be approached for the purpose of the necessary relief, but for the purpose 
of -getting the same relief in a regular suit which can by no stretch of imagina- 
tion be said to be a summary. proceeding, the relevant provisions of the Civil 
Procedure Code and the questions both of territorial as well as pecuniary juris- 
diction of the Court in which the suit is filed have got to be considered. If the 
subject-matter of the suit was valued in this case at more than Rs. 25,000, this 
Court would certainly have jurisdiction to entertain it, but it would not enter- 
tain it as a Court exercising its jurisdiction under the Companies Act, but as 
a Court in exercise of its Ordinary Original Civil Jurisdiction. This is precisely 
the difference between the ‘‘High Court’’ so far as the proceeding under s. 155 
of the Companies Act, 1956, is concerned -and the ‘‘High Court’’ which would 
entertain the suit in which the relief contemplated by that section is asked for. 
In my.opinion, therefore, this suit valued as it is at only Rs. 1,300 does not fall 
within the scope of the pecuniary jurisdiction of this Court. Such a suit is 
- exclusively triable by the City Civil Court and since the provisions contained in 
rr. 10 and 11 of O. VII of the Civil Procedure Code do not apply to the High 
Court by virtue of the provisions of r. 3 of O. XLIX of that Code, the only 
alternative that is left to me is to dismiss the suit. i 

_I cannot also accept Mr. Gupte’s contention that I should treat this suit as 
à petition under s. 155 of the Companies Act, 1956. There is a fundamental 
objection to my doing it and that is, as I have already observed above, that the 
petition would be entertained by the High Court exercising its jurisdiction 
under the Companies Act, whereas the suit would be entertained by the High 
Court in exercise of its Ordinary Original Civil Jurisdiction. The two juris- 
dictions being entirely different and inasmuch as, while dealing with this suit, 
I am not exercising any jurisdiction conferred on "this High Court by the Com- 
panies Act, I am afraid, I cannot treat the present suit as a petition under s. 155 
of the Companies Act, 1956. In the the result, the suit is dismissed. - 

‘_[The rest of the judgment is not material to this report.] 


Suit dismissed. 


' Solicitors for plaintiffs ; M. V. Jayakar & Co. 
' Solicitors for defendants : Smetham Byrne & Lambert: Dadla & Co. 


Before Mr. Justice K. K. Desai. 


MESSRS. PIONEER SCRAP TRADERS AND EXPORTERS v. 
: LT. COL. 0. Q. EAPEN.* 

Imports and Tutk (Control) Act (XVII of 1947) Sec. 3—Exports (Control) Order, 1958. 
“Cls. 3, 5—Iron and Steel (Control) Order, 1956, Cl. 22—Firm carrying on business of 
on export of ferrous scrap from India—Licence “issued to firm for exporting scrap-with 
? condition that firm mist acquire certain quantity of scrap in local market for delivery 
-' to specified. persons locally in India—Whether licensing authority can impose such 
condition— Powers under Iron and Steel (Control) Order whether can be relied 

r upon for imposing conditions in export licence. ° = 
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ae Section 3 of the Imports and Exports (Control) Act, 1947, and clauses 3 and 5 of 
the Exports (Control) Order, 1958, do not create any jurisdiction in the licensing 
authorities to impose in the licences issued under the Act and the Order conditions 
consisting of mandatory directions -directing exporters to acquire other goods in the 
local market for delivery thereof to specified persons locally in India. 

The powers vested in the executive authority under the Iron and Steel (Control) 
Order, 1956; and for the purposes and objects of that Order cannot be resorted to 
whilst exercising the powers for export control under the Imports and Exports (Con- 
trol) Act, 1947, and the Exports (Control) Order, 1958. The purposes and objects 
of each of these enactments are different and the powers vested in the executive 
authority under these different legislative enactments must be used for pu*poses and 
objects of each of the enactments and in the manner prescribed by each of the en- 
actments. The powers vested in the executive authority for the purposes of and 
objects of the Iron and Steel (Control) Order cannot Bad relied upon for imposing 
conditions in an export licence. 

Under the Iron and Steel (Control) Order, 1956, there is no provision at all for 
controlling export of serap. The power to direct sale as enacted by cl. 22 of the 
Tron and Steel (Control) Order can only be exercised in respect of a party holding 
stock of scrap and is not power. to direct sale by any one who is in fact not holding 
stock of scrap. 


N 


` Tae facts are stated in -the judgment. 


Porus Mehta, with M. N. Kothari, for the petitioners. 
M. P. Laud, with S. 8S. Rangnekar, for the respondents. 


K. K. Desar J. This is a petition under art. 226 of the Constitution challeng- 
ing the legality of the conditions imposed in a licence dated September 4, 1961, 
and an allotment order also dated September 4, 1961, as also directions in a 
letter dated October 20, 196], .copies of which licence, order and letter are 
annexed to the petition. The relevant facts are as follows :— 


The petitioners are a partnership firm carrying on business, inter alia, of 
export of ferrous scrap from India to foreign countries. The petitioners had 
_ in fact in connection with export of ferrous serap prior to the date of the above 
stated licence obtained several licences for export of ferrous scrap. By an 
application for licence dated August 29, 1961, [copy whereof is annexed as 
exh. 9 to the affidavit of M. M. Solanki in reply dated January 15, 1962,] the 
petitioners applied for exporting 300 tons of cast iron borings and turnings 
(scrap). As a result of this. application, respondent No. 1 issued to the peti- 
tioners the licence in question dated September 4, 1961, to export ferrous 
scrap :—300 tons of cast iron borings and turnings (scrap). In the licence 
conditions are mentioned subject to which the licence was issued. The main con- 
dition which is challenged as illegal in this petition is condition No. 1 and runs 
as follows :— 
“To entitle the exporter to ship material under this licence he shall have to supply 
10 tons of heavy melting scrap for export of every 100 tons of turnings and borings (both 
steel and cast iron) to the furnace owner nominated by Iron and Steel Controller or by 
such authority as he may appoint in this behalf. 


Conditions 2, 3, 4 and 5 run as follows :— 

“2. . -Heavy ’ melting scrap to be supplied by the exporter to the furnace owner as 
per condition: (1) above shall be subject to inspection by the Iron and Steel Controller 
or his representative(s). If as a result of inspection at the exporter’s godown or yard, 
it is considered by the Iron and Steel Controller or his representative that the exporter 
does not possess heavy melting scrap in the required quantity or this material is not 
heavy meltinggscrap and if a certificate from the furnace owner confirming receipt of 
heavy melting serap is not produced as evidence, export of turnings and borings (both 
steel and cast. iron) under this licence shall not be permitted. | 
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3. If it is found as a result of this inspection that the scrap in question can be utilised’ É 
in India the exporter will have to remove the materials from the Docks at his own Cup 
pense and sell it to consumers in India nominated by. the Iron and Steel Controller ‘at 
the statutory price. Exporters will be permitted only if the material cannot be used in 
India and if the Iron and Steel Controller is satisfied that the scrap sought to be exported 
falls within the categories licensed. 

4, The Iron and Steel Controller’s decisions in this respect shall be final, Government 
- will not be responsible for any claim for loss ue to demurrage, Fosranon of contract 
or any other reasons whatsoever. 

5. The licence is liable to cancellation without notice at any time and without any 
reason. beieg assigned therefor.” 


By the allotment order dated September 4, 1961, respondent No. 1 referred 
to the above export licence and the shipment to be made by the petitioners of 
the 300 tons of goods mentioned in the licence and instructed the petitioners to 
deliver in that connection the materials as mentioned in that order to the fur- 
nace owners mentioned therein. The allottees (the furnace owners), the 
quantities of the goods deliverable to them and the price receivable by the 
petitioners are mentioned in the order as follows :— 





Allottee’s name Description Quantity Price in Rs. 

& address of scrap 

1. M/s Mysore Iron Heavy Melting 25 M/T 118/- per 
and Steel Works, of scrap . M/T 
Lakshmi Bldg., 
Sir P. M. Rd., 
Bombay 1. 

2. M/s Mukund Iron —do— 5 M/T —do— 


& Steel Works, 
Bombay Agra Rd., 
Kurla, Bombay. 


It is further mentioned in the order as follows :— 


“In case satisfactory financial arrangements are not completed by the above 
allottee(s) within 7 days of the date of establishing your contact with the allottee(s) the 
matter should be brought to the notice of this office immediately so that necessary re- 
allotment can be made immediately. 

Shipment will be permitted only after the allottee has certified that he has taken 

physical delivery of the above quantity of materials....” 
In October 1961 the petitioners received from respondent No. 2 letter dated 
October 20, 1961, directing the petitioners to give credit facility up to 14 days 
to the allottee Messrs. Mysore Iron and Steel Works in connection with the 
delivery of the goods mentioned in he above allotment order to that allottee. 
These directions were given without giving a hearing to the petitioners. 

Thereafter the petitioners received a circular from respondent No. 2 on or 
about October 28, 1961, whereby all exporters were required to give credit 
facilities to the extent of 2 days to the above allottee Messrs. Mysore Iron and 
Steel Works. The petitioners challenged by correspondence the legality of the 
above conditions and also the allotment order and the directions given in con- 
nection with credit facilities to be given to the allottee Messrs. Mysore Iron and 
Steel Works. 

The main contention of the petitioners relates to condition No. 1 in the licence. 
The petitioners rely upon the mandatory direction contained in condition No. 1 
to the effect that the petitioners shall have to supply 10 tons of heavy melting 
scrap for export of every 100 tons of turnings and borings to the furnace owner 
nominated by the Iron and Steel Controller or by such authority as he may 
appoint in this behalf. The substance of the contention is that the above manda- 
tory direction has no relevance and is entirely foreign to the purpose of the 
legislation providing for control of exports, licence for export and jurisdiction 
to impose conditions in the licence in connection with export. In that connec- 
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Moa there is no dispute between the parties that the legislative provisions are 
explained in the Imports and Exports (Control) Act, 1947, and the Exports 
(Control) Order, 1958. The provisions which must be referred to are the pream- 

ble to the Act which throws great light on the purpose and object of the Act 
as also ss. 3, 5 and-6 of the Act, cls: 3 and 5 of the Order and items B-3 and 
C-9(x) in Schedule I to the Order. The preamble to the Act runs as follows :— 


“Whereas it is expedient to continue for a limited period powers to prohibit, restrict 
or otherwise control imports and exports.” 
Section 3 provides: 


“Powers to prohibit or restrict imports and exports—(1) The Central Government 
may, by order..,make provisions for prohibiting, restricting or otherwise controlling, in 
all cases or in specified classes of cases, and subject to such exceptions, if any, as may be 
made by or under the order,— 

(a) the import, export, carriage coastwise or shipment as ships’ stores of goods of 
any specified description; 

(b) the bringing into any ade or place in India of goods of any specified description 
intended to be taken out of India.. 

(2). 

(3) . 

By s. 5 ‘tie contravention of the provisions of the ‘Act and the Order made 
thereundér is made penal. 

By cl. 2(d) of the Order the ‘‘licensing authority’’ is defined to mean ‘‘an 
authority competent to grant a licence under the Order’’. Clauses 3 and 5 of 
the Order provide as follows :— 


“3. Restriction on export of certain goods bosave as otherwise provided in this Order, 
no person shall export any goods of the description specified in Schedule I, except under 
and in accordance with a licence granted by the Central Government’ or by any officer 
specified in Schedule II.” 

The fespondents in this case are mentioned as officers competent to grant a 
licence in items 8 and 9 of Schedule II. In item í the Iron and Steel Controller 
is mentioned as such officer. 


“5 Conditions of Licence:—(1) A licence granted under this Order may contain 
such conditions, not inconsistent with the Act or this Order, as the licensing authority 
may deem fit. 

(2) It shall be deemed to be a condition of every licence— 

(a) . 

(b) . 

(3) The licensee shall comply with all conditions imposed or deemed to be imposed 

under this clause.” 
Clause 6 of the Order specifically enumerates grounds on which a licence can be 
refused. Clause 7 provides for amendment of licence and, inter alia, provides 
that ‘‘no action shall be taken under this clause unless the licensee has been 
given a reasonable opportunity of being heard’’. Clause 9 relates to cancella- 
tion of licences and, inter alia, provides that ‘‘no action shall be taken under 
this clause unless the licensee/exporter has been given a reasonable opportu- 
nity of being heard.” 

Before discussing the object and purpose of the Act and of the Order, it 
js necessary to notice that the provisions in els. 6; 7, 8'and 9 of the Order 
which relate to refusal, amendment, suspension and cancellation of licence 
appear to have been enacted having regard to art. 19(7) (f) & (g) and (5) & 
(6) of the Constitution. These provisions which are restrictions for protection 
of public and/or general interest are intended to be reasonable. I assume that 
it is for that reason that the grounds on which a licence can be refused are enu- 
merated in cl. 6 and provision is made in els. 7, 8 and 9 to give a hearing before 
any action isttaken for amendment, suspension and/or cancellation of the licence. 
It is for that reason that it is provided in cl. 5 that the conditions to be included 
in the licen¢e must not be inconsistent with the Act or the Order. 
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The whole of the contention of the petitioners in this:case is that the impugu-” 
ed condition No. 1 in the licence in question is entirely inconsistent with th 
Act and the provisions of the order. The purpose and object.of the Act st 
viously as appears from all the above, provisions including the preamble to the 
Act is to control imports and exports. Control must be necessarily for general ` 
and public interest. Control that was intended to be imposed was not to be 
arbitrary and was not to relate to any purpose other than the control of exports 
so far as exports are concerned. I assume that the control of exports was deem- ` 
ed necessary for the purposes of protection of economy in this country. The 
goods which are required for consumption in India may not be allowed to be 
exported.» The goods by export whereof foreign exchange could be earned may 
‘be allowed to be exported in such a way as appropriate foreign exchange can be 
earned- by this country. These and similar objects, I imagine, must be the ob- 
ject and purpose of the export control as provided in the above Act and the 
Order. It is; however, apparent ‘that whilst dealing with the question of ex- 
port of goods and/or question of imposing conditions in the licences for exports 
of goods, the above provisions could never have been intended to confer juris- 
diction in the licensing authority to issue mandatory directions against ex- 
porters directing them to acquire other goods in the local ‘market for delivery 
thereof to specified persons locally in India. In spite of best efforts I have 
not been able to find anything in the above Act and the Order that suggests that 
the Parliament or the authority enacting the Exports (Control) Orde? thereby 
directly or indirectly intended to confer jurisdiction in the licensing autho- 
rities to give such. mandatory directions. I have no doubt that the true con- 
struction‘ and effect of condition No. 1 is that the petitioners must somehow or 
other procure and thereafter supply 10 tons of heavy melting scrap to the 
nominated furnace owner as'a condition precedent to export of every 100 tons 
of the goods mentioned in the licence. In effect by that direction respondent 
No. 1 has indirectly taken control of the petitioners’ business and/ or trade. 
The only provisions which are relevant in this connection are contained if s. 3 
and els. 3 and 5 of the above Act and the Order. The purpose gf the above 
Act and the Order is not to vest authority in the licensing officers to do 
anything more than control exports. These provisions do not, in my view, 
create any wider jurisdiction in the licensing authorities to, impose conditions 
consisting of mandatory directions of the above kind in the export licences issued 
under the Act and the Order. 

In this connection, it is necessary to mention that the petitioners have alleged 
‘in the petition that under the Iron and Steel (Control) Order, 1956, the Iron 
and Steel Controller has absolute power to control acquisition and disposal of 
‘scrap by any person. It is not in dispute that there is no free market for melting 
scrap and there is price control in sespect of melting scrap. The petitioners 
have alleged that on account of exercise of control with respect to heavy melt- 
ing scrap there is extreme shortage of that material in the open market and, 
therefore, it is practically impossible for the petitioners to acquire heavy melt- 
ing scrap in sufficient quantities. The reply to that allegation in the affidavit 
in reply is significant and runs of follows: 

“Under the current policy for the period of July-December 1961, export of heavy 
melting scrap has been totally banned as furnace owners in the country are experienc- 
ing great shortage of this scrap. I do not admit that there is scarcity of heavy melting 
serap in the country, but it is true that the price of heavy melting scrap being controlled, 
it is not easily in sufficient quantity available in the open market.” 

It must be noticed: that it is not alleged in the affidavit in reply that the peti- 
tioners were stockists of and/or found to be in. possession, of melting scrap 
‘directed to be delivered under condition -No. 1. The only. method which the 
petitioners were bound to adopt to comply with condition No. 1 was to make 
purchases of melting scrap.in the market; whilst the conditions of the market 
were as mentioned in the affidavit in reply. I have not been able to find any 
provisions in the above Act and the, Order which entitle respondent No. 1 (and 
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St jurisdiction in respondent No.’ 1). to give mandatory- directions as ‘con: 
ined in condition No. 1. pa 
‘It is also apparent that the direction as contained in condition No. 1 has 
, been-given for the reason that *‘the furnace owners in the country were experi- 
ending great shortage of melting scrap’’. It-may be, therefore, for the protec- 
tion of economy in India that the Government must-find ways and means to 
make melting scrap available to the furnace owners. I do not see how to meet 
that situation powers conferred on licensing officers under the above Act and 
the Order can be utilised. The purpose of the-Act and the Order is not to 
procure and make available locally to any person goods from the local market. 
It is obvious that the power that is given to respondent No. 1 as licensing autho- 
rity under the Act and the Order has been utilised by him for a purpose which 
is entirely irrelevant and extraneous to the purposes of the Act and the Order. 
‘Mr. Rangnekar for the respondents has relied upon the provisions of the 
Tron and Steel (Control) Order, 1956. He has submitted that the provi- 
sions of that Order and the Exports (Control) Order, 1958, must be read to- 
gether. He has submitted that upon reading these provisions at the same time 
it is at once apparent that the directions given in the licence are legal and not 
contrary to the legislative enactments as contained in both the Orders. The 
contention is made: as ‘follows :— 


“The purpose of the Iron and Steel (Control) Order, 1956, and Imports and Exports 
(Control) Act and Exports (Control) Order is prohibition of export scrap except under 
and in accordance with the conditions of a licence. 

` The melting scrap and turnings and borings (scrap) are not disconnected in their 
intrinsic property and that the condition imposed in the licence for delivery of melting 
serap in certain proportions to the quantity of the export goods consisting of turnings 
and borings which could not have been permissible except under the licence is not ex- 
traneous to the purposes of the above two Orders. i 

The ban and/or control of exports is always for public and general interest when 
under such control turning and boring scrap is allowed to be exported. In general and 
public interest*conditions may be imposed so that the other secreted scrap (melting scrap) 
may be brought into the market for correct use ‘thereof.” 

It'is first necessary to notice the relevant provisions: of the Iron and Steel 
(Control) Order, 1956. Under el. 2(¢), ‘‘stockholder’’ means ‘‘a person hold- 
ing stocks of iron or steel for sale who is registered as a stockholder...’’. Under 
el. 2(7), ‘‘serap’’ is defined. Under cl. 2(k), ‘‘serap merchant” is defined. 
Clausés' 3 to 17 relate to iron and steel of prime quality. Clauses 18 to 27 
relate to defectives and scrap. The effect of clauses 4 and 5 is that no one can 
acquire iron or steel from a producer or stockholder or a person holding stock 
except under the authority of and in accordance with the conditions contained 
in’ a quota certificate or permit. No one* who acquires iron and steel under 
el. 4 and under the quota and permit can dispose of or export or agree to export 
the “acquired iron- and steel “except in accordance with the conditions con- 
tained in a special or general written order of the Controller. Under cl. 10, the 
Controller is empowered to direct sale of iron and steel acquired in the aforesaid 
manner under cl, 4. Under cl. 11, the Controller is empowered to prohibit re- 
moval of iron and steel. Under cl. 15, he is empowered to fix prices for iron 
and steel. I have referred to these clauses relating to iron and steel only be- 
cause Mr. Rangnekar has relied upon them. These clauses have no bearing on 
the question in this case, because the same relate to scrap in respect whereof 
provision is made in els. 18 to 27 of the Order. Clause 18 provides for acqui- 
sition of serap and runs as follows :— ' 

“No producer shall acquire or agree to acquire any scrap except under the authority 
of and in accordance with the conditions contained or incorporated in a written order of 
the Controller, and no person or authority other than a producer shall acquire or agree 
to acquire any*scrap from a controlled source save under the authority of and in accord- 
ance with the conditions contained or incorporated in a written order of the Controller.” 
Under el. 19, scrap acquired in accordance with cl. 18 must be used-as directed 
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and in accordance with conditions under el. 22,.the Controller is authorised Wf” 
make a written order requiring any person holding stock of serap acquired 

him otherwise than ‘under cl. 18 to sell the same to such person as may be specified 
‘in the Order. Under cl. 23, the Controller is authoriséd by order to prohibit 
. removal of scrap from controlleđ source, scrap merchant or other person. Under 
cl. 27, the Controller is authorised to Bpecity payers: and sellers’ prices for 
sale of scrap. 

Mr. Rangnekar’s submission appears: to *be that since there is power vested 
in the Controller to direct sale of scrap and to fix buyers’ and. sellers’ prices 
under els. 22 and 27 of the Iron and Steel (Control) Order, the directions as 
contained*in condition No. 1 are legal. According.to him, these directions could 
be incorporated in an export ‘licence. 

- In the first instance, it is: necessary to point out that -whilst providing for 

control of disposal of iron and steel of prime quality in el. 5 ‘ ‘export and agree- 
ment to export” the same is mentioned. : In the similar provision made in 
cl. 20 relating to control of disposal of scrap ‘‘export and agreement to export’? 
the same is not mentioned at all. Again, it is clear that the power to direct - - 
sale as enacted by cl. 22 can only be exercised in respect of a party holding 
stock of scrap and is not power to direct (sale against) any one who is in . 
fact not holding stock of scrap. There is no doubt that on the facts of this 
case it is: not even alleged’ in the affidavit in reply that the petitiogers were 
‘holding: stock of serap. The petitioners are merely merchants. The intention 
of the “direction i in condition No. 1 was that they must buy melting scrap from, 
the market and comply with the direction for delivery as contained in condi- 
tion No.1. Under cl. 22, there is no jurisdiction to give such a direction against, 
- a person who is in fact not holding stock of scrap. Apart from the above, it 
appears to me that the powers vested in the executive authority under the Iron 
and Steel (Control) Order and for the purposes and objects of. that Order- can- 
not’ be resorted to whilst exercising the powers for export control under the 
Imports and Exports (Control). Act and the Exports (Control) Order. - The 
purposes and objects of each of these enactments are different and the powers 
vested in the executive authority wunder these different legislative enactments 
must be used for the purposes and objects.of each of the enactments and in the 
manner prescribed by each of the enactments. It is impossible for me to hold 
that under the Iron and Steel (Control) Order there is any provision at all for 
controlling export of serap. In my. view, it'is also impossible to hold that powers 
vested in the executive authority. for the purposes of and objects of the Iron 
and Steel (Control) Order can be relied upon for imposing conditions in an 
export licence. Having regard to the above discussion, in my-view, it is-clear 
that the mandatory direction as contained in condition No. 1 of the licence 
was extraneous and foreign to the purposes of the Imports and Exports (Con- 
trol) Act and the Exports (Control) Order and without any jurisdiction at 
all. That condition must be held to be illegal for the above reasons. ‘The con- 
dition was, in other. words, contrary to. the provisions of cl. 5 of the Exports 
(Control) Order. The condition was not consistent with the Act or the Order. 


Solicitor for the respondents: G. M. Diwekar. 
l o ' Mandamus issued. 
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Y ' APPELLATE, CIVIL. 


: , [NAGPUR BENCH] . 
Before Mr. Justice Kotval and Mr. Justice Shah. 


BAPURAO RAMCHANDRA SHIPALKAR v. WAMAN 
RAMJI SAWALKAR.* 


Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act (XCIX 
` of 1958), Sec. 39(1)—Landlord giving notice to tenant under s. 39(1) and making an 
application under s. 36(2)—Whether tenancy terminated when order fore possession 
made—Order for possession of land made in favour of landlord by Revenue Tribunal— 
Tenant filing writ petition in High Court and landlord pending such petition filing suit 
against tenant to recover rent for period subsequent to notice under s. 39(1) and appli- 
cation under s. 36(2)—Landlord whether deemed to have waived right to recover 
possession in view of filing of suit for rent—Writ petitions filed in High Court—Whe- 
ther High Court can decide questions of fact in such petitions. 

: Under s. 39(1) of the Bombay Tenancy and Agricultural Lands. (Vidarbha Region 
& Kutch Area) Act, 1958, a landlord can terminate the tenancy created by him by 
giving to a tenant a notice in writing and making an application for possession as 
provided in s. 36(2) of the Act within the period prescribed in the sub-section. 
Therefore, the termination of the tenancy does not wait till the order for possession 
is actually made but the tenancy is terminated by giving a notice under s. 39(1) 
and making an application under s. 36(2) of the Act. 

The landlords gave notice to their tenant on March 26, 1959, under s. 39(1) of the 
Bombay -Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act, 
1958, and thereafter ‘on July 23, 1959, made an application for possession of the land 

- under s. 36(2) of the Act. The proceedings terminated in the decision of the Reve- 
nue Tribunal given on February 18, 1961, whereby the landlords became entitled to 
recover possession of the land from the tenant, The tenant filed a writ petition in 
the HigheCourt challenging the validity of the order of the Tribunal. While this 
petition was pending, the landlords filed a civil suit for recovery of rents from the 
tenant as a tenant for the years 1958-59, 1959-60 and 1960-61. On the question 
whether in view of the conduct of the landlords in filing the suit for rent for the 
three years, the landlords must be deemed to have waived their right to recover 
possession in pursuance of that right:— 

Held, that the landlords by filing the suit had not only waived the original notice 
of ejectment but had also waived the benefit of the order of possession which was 
made by the Tribunal in their favour. 

Abdul Rashid v. Safar Ali’ and Puran Mal v. Onkar Nath,’ referred to, 

Writ petition under the Constitution of India are generally decided by the High 
_Court on affidavits. Where facts are disputed the High Court generally refuses to 
interfere and refers the parties to a separate suit. But where it does become neces- 
sary to decide.a question of fact for the purpose of disposal of a petition, evidence 
in the form of affidavits’is admissible and” if necessary evidence of witnesses can 
-also be allowed. 


Tue facts appear in the judgment. = 


M. M. Qazi, for the petitioner. 
S. N. Kherdekar, for opponent Nos. 1 to 6. 


Suan J. This ıs an application filed ie a tenant against the landlord- 
respondents challenging the order passed by the Maharashtra Revenue Tribunal 
in revision against the order passed by the Sub-Divisional Officer who, in his turn, 
reversed the decision of the Naib Tahsildar'in an application made by the land- 
lords for possession of the land in question on the ground of personal bona fide 


*Decided, March 29, 1962. Special, Civil _ 1 £1918] A.LR. Cal. 552(2). 
Application No, 178 of 1961. 2 [1959] A.LR. Pat. 128. 
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cultivation. The landlords before making the application to the Naib Tahsild’ 
gave notice to the tenant on March 26, 1959, under s. 39(7) of the Bombay Tef- 
ancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act, 1958 (here- 
inafter referred to as the Tenancy. Act). . Thereafter, an application for posses- 
sion of the land was made to the. Naib Tahsildar under s. 36 of the Tenancy Act 
on July 28, 1959. This application was resisted by the tenant on several 
grounds. The Naib Tahsildar, however, allowed the landlord’s application on 
March 22, 1960, and ordered the tenant tb deliver possession to the landlords. 
As against this order the tenant took an appeal to the Sub-Divisional Officer 
who, after considering the evidence recorded in the case and having regard to 
the arguments advanced on both the sides, reversed the -decision of the Naib 
Tahsildar on all the counts and dismissed the landlords’ application on July 19, 
1960. The landlords being aggrieved by the decision of the Sub-Divisional 
Officer, filed a revision application before the Maharashtra Revenue Tribunal 
and that application was allowed by the Tribunal on February 18, 1961; and 
the landlords, accordingly, became entitled to. recover possession of the land 
from the tenant. Following upon this decision of the Tribunal, the tenant: filed 
the present, petition in this. Court, under arts. 226 and 227 of the Constitution 
and. challenged the. validity of the order of the Tribunal. . , 
_ It appears that while this writ petition was pending in this Court, the land- 
lords filed a civil suit in the Court of the Civil Judge, Senior Division, at Yeot- 
mal, for the recovery of rents from the tenant, for a period -of three Years, that 
is to say, for the years 1958-59, 1959-60 and 1960-61. The tenant came to know 
about the filing of this suit by the landlords and immediately thereafter, he 
made an application to this Court on August 16, 1961, for amendment of the 
petition to the effect that the landlords being the reversioners, by reason of their 
having filed a suit for rent, should be deemed, as a matter of law, to have rati- 
fied the original lease granted by Jani and, therefore, they could not be allowed 
to claim possession of the field from him. Rule was issued upon this application . 
and it was served upon the landlords in due course. The landlords, however, 
do not seem to have cared to file any affidavit in reply to this application. for 
amendment. At the time when the rule was issued upon this application it was 
ordered that it would be heard: along with the present petition filed by the 
tenant. The petition as also this amendment application, accordingly, came 
up for hearing yesterday before us, and it was urged on behalf of the tenant by 
Mr. Qazi that in view of the conduct of the landlords in filing the suit for rent 
for the three years, the landlords had recognized the tenant as a tenant despite 
the order for possession made by the Maharashtra Revenue Tribunal as-afore- 
said and that, accordingly, the landlords must be deemed to have waived their 
right to recover possession in pursuance of that right. Mr. Kherdekar, on 
the other hand, urged that ‘waiver’ was a question of fact and that there was 
not enough material before us in order to enable us to decide as to whether 
there was any such waiver on the part of the landlords by reason of their hav- 
ing filed the suit for- recovery of rent against the tenant. He also invited our 
attention to some cases which, however, turned out-to be those in which claims 
for damages were also included. Obviously, where in a suit for ejectment claim 
for damages is included by way of compensation for use and occupation of 
the premises after the termination of the tenancy, there could be no question 
of waiver at all on the part of the landlord. In one of the cases (Puran Mal 
v. Onkar Nath’), there was a claim both for damages as well as rent—rent in res- 
pect of the period prior to the date of the notice of ejectment and damages in 
respect of the period subsequent to the notice.: In this ease also, it was rightly 
held, with respect, that there could not be any question of waiver because the 
landlords had not asked for any rent from the tenant-in the suit subsequent to 
the date of the notice. On the contrary, there are decisions wherein it has 
-been definitely held that if in a suit for ejectment a prayer for rent has been 
included for a period subsequent to the date of the. notice of ejectment, the - 


1 [1959] ALR. Pat. 128, ra ar 


1962.] i BAPURAO U. WAMAN (A.c.5.)—Shah J. 543 


y itself would be bad and no deeree for éjectment could be passed, because, 


the very averments in the plaint itself, the plaintiff would be deemed to 
have waived his right to recover possession. (See Abdul Rashid v. Safar Ali?). 
In the present case, the landlords have not asked for any damages as such. As 
already stated, the ‘notice of ejectment was given by the landlords to the tenant 
on March 26, 1959, under s. 39(7) of-the Tenancy Act. The notice required 
under the section is clearly one which seeks to terminate the tenancy of a tenant. 

Mr. Kherdekar contended that mtrely by giving a notice under s. 39(J), 
the tenancy was not terminated and that it would be terminated only when an 
order for possession was made. We are afraid, we cannot accept this conten- 
tion. The wording of sub-s. (7) of s. 39 of the Tenancy Act is very clear in 
this behalf and it is as follows :— 

“39. Right of certain landlords to terminate EE for cultivating personally.— 

(1) Notwithstanding anything contained in section 9, 19 or 38 but subject to the pro- 
visions of sub-section (2), a landlord who holds an area not exceeding a family holding, 
may terminate such tenancy created by him not earlier than the first day of April 1957 
as could have been terminated but for the provisions of the Bombay Vidarbha Region 
Agricultural Tenants (Protection from Eviction and Amendment of Tenancy Laws) Or- 
dinance, 1957 or the Bonibay Vidarbha Region Agricultural Tenants (Protection from 
Eviction and Amendment of Tenancy |Laws) Act, 1957, by giving to the tenant a notice 
in writing, and making an ‘application| for possession as provided in sub-section (2) of 
section 36 before the 31st day of Mar _ 1959 if he bona fide requires the land for culti- 
vating it personally.” 


It is clear from this sub-section that a landlord can terminate the tenancy 












‘created by him by giving to a tenant a notice in writing and making an appli- 


cation for possession as provided in|sub-s. (2) of s. 36 within the period prescribed 
in the sub-section. In this case itļis clear that not only the notice to terminate 
the tenancy was given on March 26, 1959, but also, the application for posses- 
sion, as referred to in that sub-section, was made on July 23, 1959. With these 
two preliminaries completed, the jtenancy of the tenant was terminated. We 
cannot, accotdingly, accept Mr. Kherdekar’s contention that the termination of 
the tenancy should wait till the order for possession is actually made. 

The tenancy having this been terminated, the relationship of landlord and 
tenant naturally came to an end between the landlords and the tenant in the 
present case and, therefore, if thej tenant continned to remain in possession of 
the land in question subsequent tp the date of the application for possession, 
the landlords would be entitled to, recover from him only damages for the 
period during which he continu¢s in possession and not rent. During the 
pendency of the proceedings which started on the application for possession, the 
tenant, admittedly, continued in possession of the land and the proceedings 
ultimately came to a close on February 18,°1961 when the Maharashtra Revenue 
Tribunal allowed the landlords’ pplication for possession. Thus the tenant 
became liable to pay damages to thp landlords for the years 1959-60 and 1960-61. 
It appears that the order passed by the Revenue Tribunal for recovery of posses- 
sion from the tenant was not exqcuted by the landlords. Instead, they filed 
their suit in the Court of the Civil Judge, Senior Division, at Yeotmal, for 
recovery of rent for the period of [three years 1958 to 1961. It is significant to: 
note that in support of their claim which the landlords made in their suit, 


they have clearly recognised the tqnant as their tenant for all those three years. 
Paragraph 2 of the plaint in that|suit is as follows :— 


“During the life time of Janabai but before her death she had leased out the field 
to the defendant and he was cultivating it as a lessee lastly in the agricultural year 
1958-59. During the agricultural year he has acquired the rights of tenants within the 
meaning of section 6 of the Bombay] Tenancy Act and after the death of the limited 
owner Janabai, the plaintiffs have betome the owner and landholders of the abovesaid 
-property as ‘le Tegal heirs after the dbath of Bapuji Akaji.” 


ka ‘" 2 [1918] /A:7.R. Cal. 552(2). 


or > ~ 
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From the averments “ite in this paragraph it would be abundantly el 
that not only the landlords recognized the defendant in that suit, viz. the tenan; 
as a person having cultivated the land as a tenant for the year 1958: -59, but also 
as a person who had acquired Tights of a.tenant within the meaning of s. 6 
of the Bombay Tenancy. Act: in other words, the averments implied that by 
reason of the defendant having cultivated the land for a period of one year ' 
“under a regular lease he had become a tenant under the Tenancy Act and thereby 
entitled to the benefits of the provisions of that Act. As a matter of fact, all 
that the landlords seem to have mainly averred in this paragraph of the plaint f 
is tbat Janabai, the original lessor, having died, they themselves had become 
the. landholders in respect of the land in question vis-a-vis the defendant who 
was a tenant to that land, thereby tracing their- own title to the land. 
Paragraph 3 of the plaint is as follows :— à 2 


“For the agricultural year 1958-59, the defendant has not paid the lease money to 
the deceased Janabai to the knowledge of the plaintiffs. The defendant has also not paid 
the lease monéy to the plaintiffs for the subsequent agricultural years and hence the suit.” 
And. para. 4 gives the details of the amounts claimed. for each of the three 
years, viz. 1958-59, 1959-60- and 1960-61. 

The recitals in these paragraphs leave no doubt that-the landlords had conti- 
nued even after they became the landholders on the death of J anabai to treat 
the defendant as a tenant of the land despite the fact that the original lease - 
for one year, that is to say for the year 1958-59, created by Janabai hat expired. 
The averments in para. 3 appear to follow as a necessary corollary to the aver- 
ments in para. 2,.where they. stated that by reason of the tenancy for a period 
of one year, the tenant had become a tenant under the Tenancy Act and, there- 
fore, he was liable for payment of the gent for subsequent years in his capacity 
as a tenant. 

_ By filing this plaint, we think, the landlords have clearly indicated their 
intention to forego their right to recover possession from the tenant as decreed « 
by the Revenue Tribunal and to treat the tenant as a tenant at least up ‘to the 
énd of the year 1961. ‘As stated above, they have claimed the rent from the 
tenant up’ to the year 1960-61, fe 0: 

. Section 118 of the Transfer of Property Act, though not strictly applicable 
to agricultural leases, may well be brought into consideration so far asthe 
principle laid down therein is concerned; and the principle enacted therein is - 
that where a notice for ejectment is given such notice shall be deemed to have 
been waived with the express or implied consent of the person to whom it-is 
given, by any ‘act on the part of the person giving it showing an intention to 
treat the lease as subsisting. In ‘this case, the matter has not rested only with _ 
the notice of ejectment given by the landlords to the tenant. Proceedings were `` 
started by the landlords consequent upon the notice- for recovery of possession 
‘by filing an application under s. 36 of the Tenancy Act before the Naib Tahsildar 
and those proceedings ultimately terminated in the decision of the Revenue- 
‘Tribunal as aforestated. Nevertheless, the act on the part of the landlords 
in filing the suit for recovery of rent for three years from the tenant ds.a tenant. 
is, certainly inconsistent not only with the notice of ejectment that. they origi- 
“nally gave to the tenant in 1959,-but also with all the proceedings that they 
took on the basis of that notice.: "We chave no doubt that the landlords by this 
aét_not only waived the original notice of ejectment, but also waived the benefit 
ie the order for possession which was eventually made by the Tribunal in their ` 

avour. 

It is true that whether there is a waiver or not is a question of fact. Mr. 

' Khèrdekar urged that this Court had no jurisdiction to decide any question 
of fact ‘and that the question of: waiver in this case should- be referred to an 
appropriate Court. We are afraid, we cannot accept: this contention. Firstly, - 
we wonder to. what Court we can’ send the matter for a decision on. this question. : 
The question of waiver has béén raised for the first time béfore us in this writ < 
petition w way of an amendment. The Tribunal is no longer seized of the 


z 
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maer: ‘nor did the question arisé. before it, nor can the question be referred 
to aky other tribunal in the absence pf any ‘proceeding before it. The present 
writ petition is not an. appeal or revision against any order of a- subordinate 
Court. It is an independent proceeding under. the Constitution. Accordingly, in 
our view; if at all this question has gof to be decided, it must be decided by us in 
this Court. : We also do not agree with Mr. Kherdekar that we cannot decide any 
question. of fact on a petition such as|thés. It must be borne -in mind that writ 
petitions are generally decided on affidavits. It is undoubtedly true that where 
facts are disputed this Court generally refuses to interfere and refers the parties 
to'a separate suit. But where it doeq become necessary to decide a qtiestion of 
fact for the purpose of disposal of al|petition, it is not as if this Court cannot 
decide that: question. As stated above] evidence in the form of affidavits is admis- 
sible: in these petitions and there is no reason why, if necessity arose, evidence 
of witnesses’ cannot be allowed in thes petitions. Accordingly, in our view, there 
is no-substance in: Mr. ‘Kherdekar’s contention that we cannot on this petition 
decide thé question of waiver which ig a question of' fact. 

It was further argued by Mr: Kherflekar that, if we allowed, he would try to 
show that the averments in the plaint| did not really mean what they sought’ to 
convey. In other words, he urged that, if an opportunity were given to his 
clients, they would show that their infention was not to claim rent but damages. 
We are afraid, we cannot accept‘tlis contention: either. A document must 
read as it stands and no oral eviden¢e is admissible for the purpose of show- 
ing the intention which prompted or underlay that document. The words 
in the paragraphs of the plaint that we have quoted above are abundantly 





“clear and leave no doubt whatever jin our mind that the landlords treated 


the defendant in that suit as a tenant for all the three years for which the rents 
were prayed for and that they asserted themselves as landlords vis-a-vis the 
land in that suit.., Although it is a question of fact, we do not think any further 
Gvidencesis necessary for ‘the „purpose of enabling us to come to the conclusion 
that the landholders by filing ‘the suit did an act ‘which amounted to a waiver of 
their right to cfaim possession of the land in question from the tenant. 

Mr, Kherdekar further urged that the landholders had withdrawn that suit 
and that, therefore, whatever allegations they might have made in the plaint of 
that suit ‘should no longer come in ‘their way of recovery of possession of the land 
from the ‘tenant. In our opinion, there is no substance in this contention. It 
appears that prior to the withdrawal of that suit the tenant had made the 
amendment: application. If any consent, express or implied, was necessary on 
the part of ‘the tenant in order that the act of the landlords may operate as a 
waiver, the’very application for amendment of the writ petition made by the 
teriant was clearly indicative of his consent tg the conduct of the landlords in 


_ so far as it sought to hold the tenant as a tenant and sought to recover the rents 


for the three years from him as a tenant. The withdrawal of the suit, therefore, 


' after the date of the amendment application would, we are afraid, be of no 





avail’ to Mi.: Kherdekar’s ‘clients. The averments in the plaint are made on 
solemn affirmation and form part of the record of the Court. The tenant would - 


-be perfectly entitled to avail of them as best as he could. It may-be that the 


landlords, might have realised that in filing their suit for recovery of rents, they 
had committed perhaps the greatest error of their life, but the law, unfortu- 
nately, does not-help them out-of that error and, therefore, it would not matter 
at all to the claim of the tenant to retain possession of the land even if the suit 
filed by the landlords was withdrawn or not withdrawn. 

For these reasons, we think, the petition filed by the tenant should be allowed, 


' the order passed by the Revenue Tribunal should be set aside and the order of 


the Sub-Divisional Officer should be restored. In the light of this decision it 
is not necessary for us to go into the merits of the decision of the Tribunal. Mr. 


. Kherdekar, und8ubtedly, ‘requested us to send the matter back to the Tribunal 


for reconsideration on the question as to. whether the landlords had satisfied 
the requirements of s. 38(3) (c) of the Bombay Tenancy Act. We do find 
L.R.85 
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from the judgment of the Sub-Divisional Officer that although he has sopa 
the right principle in regard to that clause, he has not actually given the Yes- 
pective figures of income of the land of which possession is sought and the lands 
already in possession of the respective landlords. The Tribunal, on the other 
hand, did not accept the principle applied by the Sub-Divisional Officer in re: 
gard to that clause and went on the footing of a family holding. In other words, 
the Tribunal was of the view that whatewas necessary to consider in cases of 
applications for possession of land by landlords on the ground of bone fide 
cultivation was as to whether the land-holder had or had not one family holding. 
If he haf ifo such holding, then, according to the Tribunal, he would be/entitled 
to recover possession from the tenant. In our opinion, thiseview of the Tribunal 
seems to be wholly incorrect and it is in direct contravention of the Full Bench _ 
decision of our High Court in Dattatraya Vishnu v. Ganpat Ragho® and also 
a decision of the Divisional Bench in Hasanbhai v. Adambha.* Had it not 
been for the point of waiver on which we are allowing the present petition by 
the tenant, we would certainly have acceded to Mr. Kherdekar’s request and 
sent the matter back to the Tribunal for reconsideration of the question as to 
the requirements of cl. (c) of sub-s. (3) of s. 88 of the Tenancy Act in the 
light of the principle laid down in the aforesaid two Bombay cases. Inasmuch 
as, however, we hold that the land-holders have waived their right to recover 
possession of the land in question from the tenant by reason of their having 
filed a suit for recovery of rents for three years from him as aforesaid, ‘it is 
not at all necessary to order any such remand. 

The petition, accordingly, sueceeds. The order of the Tribunal is set aside 
and the order of the Sub-Divisional Officer is restored, though not for the reasons 
mentioned by the Sub-Divisional Officer in his order, but for the reasons stated 
by us hereinabove. ‘There will not be any order as to costs. 


Petition allowed. « 


[NAGPUR BENCH] 
Before Mr. Justice Kotval and Mr. Justice Shah. 


GAJANAN MAROTRAO BALPANDE v. MUNICIPAL COMMISSIONER OF 
THE CITY OF NAGPUR CORPORATION.* 


City of Nagpur Corporation Act (II of 1950), Secs. 374, 8, 154, 63—Licencee of Corporation 
premises handıng it over to Corporation before expiry of period of licence—Com~ 
pensation to be pard to Corporation for leaving premises before expiry of licence— 
Corporation giving premises to another person on rent less than that paid by first 
licencee—Clarm made by Corporatitn against licencee for rent due and compensation 
—Whether claim falls within s. 374—Licence of immovable property whether amounts 
to a contract. 


The petitioner took a stall which belonged to the Municipal Corporation which 
was governed by the City of Nagpur Corporation Act, 1948, on a licence for a period 
of about thirteen months and on a certain monthly rent. Under the terms of the 
licence the petitioner had to compensate the Corporation for the loss that the Cor- 
poration might suffer as a result of his leaving the stall before the expiry of the 
period of the licence. The petitioner after about two months vacated the stall and 
handed it over to the Corporation. The Corporation after about six months was 
able to find another person to take up the stall on rent which was much less than 
the rent which was paid by the petitioner. The Corporation claimed an amount 
from the petitioner which consisted of the rent due from him for a period of the 
licence and the rest as and by way of compensation, being the difference between 
the rent which was agreed to be paid by the petitioner and the rent which was 
likely to be actually recovered from the new occupant of the stall. °On the question 


3 (1956) 59 Bom. L.R. 164, F.B. *Decided, April 4, 1962: Special Civil 
4 (1958) 61 Bom, L.R. 415. Application No. 318 of 1961, 
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¥ whether the claim of the Corporation fell within the purview of s. 374 of the City 
of Nagpur Corporation Act:— i 

Held, that the licence by which the petitioner held the stall on a monthly rent 
from the Corporation amounted to.a contract by the Corporation in exercise ot its 
power under s. 8 of the Act, and 

that, therefore, the amount due tothe Corporation by virtue of the terms of that 
contract amounted to “any other account under this Act” as used in s. 374 of the 
Act and was recoverable under that section. 
` Although a licence of immovable property may not amount to a transfer within the 
meaning of the Transfer of Property Act,-1882, it nevertheless’ amounts to a contraet 
whereby a right i is given to the licensee to use and occupy the premises whfch are the 
subject-matter of the licence. : F 


Tze facts appear in the judgment. " ’ 


B. R. Mandlekar, for the petitioner. 
S. M. Hajarnavis, for the respondent. 


Suam J. This petition is filed by a dealer in potteries against an order of 
the Municipal Commissioner of the City. of Nagpur Corporation, whereby the 
appeal filed by the petitioner was rejected. The appeal was directed against a 
bill dated September 21, 1960,.served by the Market Department of the Cor- 
poration on the petitioner. claiming, an amount of Rs. 1,100 for the period June 
1, 1960, to March 31, 1961, in respect’ of a stall which the petitioner had taken 
on licence from the Corporation’ in one of the city markets. It was urged before 
the Municipal Commissioner that the petitioner had vacated the stall on April 
1, 1960, and that, accordingly, the Corporation had taken possession thereof 
from him as on that date and that, therefore, he was not liable to pay any 
amount for any period subsequent to that date. 

It appears that the petitioner.took block No. 11 of Itwari chawl in an open 
auction on a monthly rent.of Rs. 158 and in regard thereto he executed an 
agreement ist favour of the Corporation. The agreement was one of licence 
and the period of the licence was from! February 3, 1960 to March 31, 1961. 
Clause 2 of the licence provided as follows: 
; “The period of licence shall be from 3- 2-60 to 31-3-61. No licence holder shall leave 

the shop before the expiry of the period. ‘Should he leave the shop, he shall have no 
tight to demand the advance paid money. The man leaving the shop shall have to com- 
pensate the Corporation for the loss that the Corporation may suffer.” 

It appears that the petitioner, shortly after he took the premises on licence, 
did not desire to continue the licence, and accordingly, he vacated the stall and 
handed it over to the Corporation on “April, 1, 1960. The Corporation thereafter 
put the stall-to auction on as: many as four occasions, namely, on April 21, 1960, 
May 28, 1960, June 19, 1960, and July 29; 1960, and it was only on the last occa- 
sion that the "Corporation could succeed in getting some bids for the stall. The 
highest bid that the Corporation, however, received was only of Rs. 80. The 
person who offered that bid was eventually put in possession as from October 1, 
1960, and the Corporation started recovering the rent of Rs. 80 only from that 
person. The Corporation claimed that by reason of the petitioner having com- 
mitted a breach of the terms of the licence and abandoned the possession of the | 
premises while the licence was in force, it had sustained a total loss of 1,100 
and presented a bill to the petitioner for the payment of that amount. It was 
against that bill that the petitioner filed the appeal to the Municipal Commis- 
sioner as stated.above. The Municipal Commissioner dismissed that appeal. It 
is against that order of dismissal tbat the petitioner has filed the present peti- 
tion to this Court. 

In support of this petition, it was urged by Mr. Aan dient on behalf of the 
petitioner th&t the claim made by. the Corporation against his client could not 
© be recoverable under any of the provisions of the City of Nagpur Corporation 
' Act, 1948 (No. If of 1950), and the only way in which the amount claimed by 
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the Corporation could. be recovered ‘was by way of a’ civil suit. “He invited: oh 
attention to s. 154 of the Act and urged that the amount sought to be recovere 
on account of compensation by the Corporation from his client ‘was neither an 
amount: “declared by or under the provisions of this Act to be recoverable... 
or payable on account of any tax”. Mr. Hajarnavis, on the other hand, invited 
` our attention: to s.:374 of the Act and arged:that the claim of the Corporation 
fell within the purview. of that’ section and that, accordingly, the Corporation 
was entitled to recover that amount by attachment and sale of the petitioner’ S 
property as provided in the Act itself. 

Section 374 of the City of Nagpur Govan AA Act runs as follows: 

“In any*éase not expressly provided for in this Act or in any rule or bye-law made 
thereunder, any sum due to the Corporation on account of any charge, cost or costs, ex- 
penses, fees, rates or rent or any other account under, this Act or under any such rule 
or bye-law, shall be recoverable by distress and sale of the movable property of the 
person from whom such sum is due, in the manner provided by Chapter XII.” : 
This section deals with recovery of certain dues by the Corporation which have 
not been expressly provided for i in the Act or in any rule or bye-law made there- 
under. But the dues referred to in the section are in the nature of any sum ‘‘on 
account of any charge, cost or costs, expenses, fees, rates or rent or any other 
account under this Act or under any such rule or bye-latv’’. The question that 
we have, therefore, to.consider:is whether the claim for rent and compensation 
which has been made by the Corporation against the petitioner in this case falls 
under any of these heads. Now, it cannot be disputed and it was not disputed 
by Mr. Hajarnavis at the bar that the amount claimed by the Corporation in 
the present case was not either in‘the nature of any charge, cost; expenses, fees 
or rates. A part of the claim, however, refers to the rent due from the peti- 
tioner for a period ‘of the licence and the rest of the amount is due as and by 
way of compensation, being the difference between the rent which was agreed 
to be paid by the petitioner “and the rent which was likely to be actually recever- 
ed from the new occupant of the stall. Mr. Mandlekar urged that though part 
of the claim was in the nature of rent and part in the nature of compensation, i 
no.such.claim for rent, "much less the ‘claim for'compensation, fell withi ‘the 
purview of s. 374, because, according to him, neither the rent nor the compen- 
sation was duc to or. recoverable by, the Corporation under the Act. We ‘are 
afraid, we cannot accept: this contention, because, in our opinion, the amount 
ihat became recoverable from the petitioner was traceable to a transaction which 
the Corporation had entered into in regard to its own property, and that the 
Corporation had power to enter into this particular transaction in regard to 
the property which was owned i it is clear from the wording of s. 8 of the Act 
which is as follows: . bi Oh 

“The Corporation shall. have power ‘to aquire and hold property, both movable ' and 
immovable, within or without the limits of the City,,and subject to the provisions of ‘this: 
Act and the rules made thereunder, to transfer any property held by itself and to con- 
tract and to do all other things necessary for the purposes of this Act.” 

This section empowers the Corporation to'acquire:and hold movable and im- 
movable property and ‘also to deal with it in such manner as may be permitted 
by law. It was not disputed by Mr. Mandlekar on behalf of the petitioner that 
ihe stall in question belonged to the Corporation and that it had power, like 
-any other individual, to deal with it by virtue of the provisions of s. 8 of the 
Act. But he urged that the licence, which was granted by the Corporation to 
his client in this case, was not a transfer of any property in the sense in which 
it is understood with reference to the provisions of the Transfer of Property 
Act, and that, therefore, the money recoverable by the Corporation from his 
client did not fall within the purview of s. 374 of the Act. Mr. Mandlekar, 
however, overlooked the words in that section ‘‘and to contract and to do all 
other things necessary for the purposes of this Act.’’ Although a lifence of im- 
movable. property: may not amount to a transfer within the meaning of the 
Transfer of Property Act, it nevertheless amounts to a contract wher eby a right 
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:-is given to the licensee to use and occupy the premises which are the subject- 
‘matter of the licence. In so far as, therefore; a licence is a contract, it amounts 


to a transaction entered. into by the Corporation in exercise of its power under 
s. 8 of the Act. It is undoubtedly true that the contract referred to in this 
section has got to comply with the provisions of s. 63 of the Act, which provides 
for the manner in which the contract which the Gorporation is authorised to 
make cau be made. . The licence in, this particular case, it was not disputed, is 
in accordance with the provisions of s. 68 of the Act. Accordingly, we have 
no hesitation in holding that the licence by which the petitioner held the stall 
on a monthly rent of Rs. -158 from the Corporation amounted to a contract by 
thé Corporation in exercise of its power under s. 8, and, therefore, whatever 
amount might become due to the’ Corporation by virtue of the terms of that 
contract would certainly be the amount due on “‘any other account under this 
Act” as used in s. 874 of the Act. The terms of the licence provided that the 
licensee, i.e. the petitioner, had to pay Rs. 158 per month for the use and occu- 
pation of the stall. It was only within a very short time after he took the stall 
licence that the licensee chose to'abandon it. Clause 2 of the licence, however, 
provided that in that event the licensee shall be liable to compensate the Cor- 
poration for whatever loss it might suffer’ by virtue thereof. It is on this basis 
that the Corporation has made a claim of Rs. 1,100 against the petitioner, In 
our opigion, it is a claim for a sum'of money which became due to the Corpo- 
ration on account and in respect of a transaction which was duly: authorised 
under the Act and properly recoverable under s. 374 of that Act. 

We may mention that’ this point was not urged before the Municipal Com- 
missioner and the appeal before him was dismissed merely on the ground that 


“ there was no substance in the contention raised before him that the petitioner 


was not liable to pay any rent subsequent to the date on which he handed over 
the possession of the premises'to the Corporation. 

The question of the quantum of the bill which is presented to the petitioner 
was not disputed. before the Municipal Commissioner nor has it been disputed 
before us. ° For the reasons stated above, we are of opinion that the amount 
claimed by the Corporation. under its bill dated September 21, 1960, was per- 
fectly justified under the provisions of the City of Nagpur Corporation Act and 
that the Corporation had full authority to recover the amount of the bill by 
such process as has been permitted to it under the provisions of the Act. The 
petition is, therefore, dismissed. No order as to costs. 

: ie te V me ey i - , Petition dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


MESSRS. WASSIAMULL ASSOMULL & CO. v. 
MESSRS. GOODLUCK PICTURES.* 
Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. 10(1), 2(17), 2(9) (2) (10) (18), 
23, 25—Loans mentioned in s. 2(9)(g)—Applicability of Act to suits to recover such 
loans—Film producer whether a “manufacturer” within s. 2(18). 


Loans as mentioned in s.-2(9)(g) of the Bombay Money-lenders Act, ‘1947, are out- 
side and are not affected by the Act and ‘to a suit to recover such loans' provisions of 
the Act (except ss. 23 and 25) do not apply. 

A film producer is a “manufacturer” and a “trader” within. the meaning of s. 2(18) 
of the Bombay Money-lenders Act, 1947. 

Himatmal Jasraj v. Pratap Maganlal; referred to. 


* Decided, March 16, 1961. o.c. J. Suit No. 1954 of 1960, decided by Patel J., on February 


222 of 1953. 1, 1961 (Unrep.). 
1 (1961), Civil Revision: Application No. , hog : 
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Messrs Wassiamull Assomull & Co. .(plaintiffs) filed the present suit against 
Messrs. Goodluck Pictures (defendants) who were film producers, to recove 
from them loans which they had advanced for the production of a film named 
“Saloni.” i 


R. C. Bhavnani, with H. G. Advani, for plaintiffs. 
M. L. Maneksha, with K. 8. Cooper and A. B. Diwan, for defendants. 
. w . 


K. K. Desar [His Lordship after dealing with points not material to this 
report, proceeded.] As regards the contention that the plaintiffs are money- 
lenders, and are not entitled to maintain this suit except under a licence obtain- 
ed under the Bombay Money-lenders Act, it is relevant to notice certain pro- 
visions of the Act. The contention is based on s. 10, the relevant part whereof 
runs as follows :— 


*10.(1)..., mo Court shall pass a decree in favour of a money-lender in any suit.. 
to which this Act applies unless the Court is satisfied that at the time when the loan 
or any part thereof to which the suit relates was advanced, the money-lender held a 
valid licence.” 

The several sub-sections following sub-s. (7) deal with the situations that may 
arise in a suit filed by a money-lender without a licence. In certain conditions 
such suit is liable to be dismissed. The substance of the defendants’ contention 
is that ‘‘the plaintiffs are money-lenders’’ within the meaning of the Act and 
this is ‘‘a suit to which this Act applies’. It is obvious that in the event of my 
finding that the plaintiffs are not money-lenders as defined in the Act or that 
this is not a suit to which this Act applies, the provisions of s. 10 are not appli- 
eable and the plaintiffs would be entitled to a decree in spite of their not having 
obtained a licence under the Act. 

In the above connection, certain provisions of the Act are relevant. The phrase 
‘‘the suit to which this Act applies” is defined in s. 2(/7) as follows :— 


“2. (17) ‘suit to which this Act applies’ means any suit or proceeding— 

(a) for the recovery of a loan...; s 

(b) for the enforcement of any security taken or any agreement, made...in respect 
of any lJoan...; 

(6) sae 
Loan is defined in s. 2(9) as follows :— 

“2.(9) ‘loan’? means an advance at interest,..but does not include— 

(a) a deposit of money or other property in a Government Post Office Bank or in 
any other bank or in a company or with a co-operative society; 

(b) a loan to, or by, or a deposit with any society or association registered under 
the Societies Registration Act, 1860, or any other enactment relating to a public, religious 
or charitable object; p 

(c) a loan advanced by Government or by any local authority authorised by Govern- 
ment; 

(ec) a loan advanced to a Government servant from a fund, established for.. 

(d) a loan advanced by a co-operative society; ` 

(d1) an advance made to a ‘subscriber to, or a depositor in, a Provident Fund...; 

-(d2) a loan to or by an insurance company...; 

(e) a loan to, or by bank; 

(f) an advance made on the basis of a negotiable instrument...; 

(g) except for the, purposes of sections 23 and 25, 

(i) a loan to a trader; 

(ii). a loan to a money-lender. who holds a valid licence; or 

(iit) a loan, by a landlord to his tenant for financing of crops or seasonal finance, 
of not more than Rs. 50 per acre of land.. 

(iv) a loan advanced to an ad labourer by his employer;” 


~ Sub-sections (2), (70) and (18) of s. 2 provide as follows :— ° 
2. (2) “ ‘business of money-lending’ means the business of advancing loans...”; 


1961.] WASSIAMULL U. GOODLUCK PICTURES (0.0.5.)--K. K. Desai J. 551 


2.(10) “‘money-lender’ means— 
a OET ay 

Gi). 

Ga. 

(iv) an A AER body of individuals, who or which— 

(a) carries on the business of money-lending. . .; Or 

(b) ...3” 

2. (18) “ ‘trader’ means a person who im the regular course of business buys and sells 
goods or other property, whether moveable or immoveable, and includes—. 

a wholesale or retail merchant, 

a commission agent, 

a broker, 

a manufacturer, 

a contractor, 

a factory owner, 
but does not include an artisan or a person who sells his agricultural produce or cattle 
or buys agricultural produce or cattle for his use. 

Explanation—...” 

Having regard to sub- cl. (g) in s. 2(9), reference is also necessary to be made 
to the provisions of ss. 23 and 25, which run as follows :— 

“23. Notwithstanding anything contained in any agreement or any law for the time 
being in fofce, no Court shall in respect of any loan whether advanced before or after 
_ the date on which this Act comes into force, decree, on account of interest, a sum greater 
than. the principal of the loan due on the date of the decree.” 

“25. (1) The State Government may from time to time by notification in the Official 
i Gazette fix the maximum rates of interest for any local area or class of business of money- 
lending in respect of secured and unsecured loans:. 

(2) Notwithstanding anything contained in any p iaw for the time being in force, 
no agreement, between a money-lender and a debtor for payment of interest at rates 
exceeding the maximum rates ‘fixed by the State Government under sub-section (1) shall 
_be valid and: ne Court shall in any suit to which this Act applies award interest exceed- 

ing the said, rates. 
i (3) If any money-lender or a person advancing a Joan specified in sub-clause (g) of 
clause (9) of section 2 makes an oral or written demand or charges or receives from a 
debtor interest at a rate exceeding the maximum rate fixed by the State Government 
under sub-section (1) he ‘shall, for the purposes of section 34, be deemed to have contra- 
vened the provisions of this Act. 


Reading the provisions in ss. 2(9)(g) and 2(17) together, it is obvious that’ 
loan to a ‘trader is entirely outside and is not affected by the Act and to a suit 
to recover such loan provisions of the Act (except ss. 23 and 25) do not apply. 
The contention of the plaintiffs in this case’is that defendant No. 1 firm was a 
trader as defined in the Act. It is obvious on reading of the phrase ‘‘any loan’’ 
in s, 28 that the provisions of that section were intended to be applicable to 
all loans whatsoever, whether they were loans to a trader or other parties. 
Similarly, it is important to notice that in sub-s. (3) of s. 25, with reference to 
Joan to a trader, special mention is made to the lender in the following way: 
“or a person advancing a loan specified in swh-clause(g) of clause (9) of sec- 
tion 2 makes an oral or written demand, ete.” In my view, if ‘‘a person ad- 
vaneing a loan specified in sub-clause (g) of clause (9) of section 2’ was in- 
_ tended to be included in the definition of ‘‘money-lender’’ who carries on 
‘‘business of money-lending’’ within the meaning of this Act, separate deserip- 
‘tion of that. person in s. 25(3) after the words ‘‘If any money-lender or” was 
redundant and unnecessary. It is also further clear that to the parties who are 
mentioned in sub-els.. (a) to (f) of s. 2(9), the Act was never intended to be 
applicable. It is, therefore, that the loan was defined in the manner appearing 
in s. 2(9). Bhe scheme of the Act as appearing from the above definition of 
“Joan” is that to the parties who are mentioned in that sub-section and to the 
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loans as mentioned in that sub-section the provisions of the Act generally were 
not intended to be applicable. It obviously was the view of the Legislattre 
that commerce and business by method of loans as mentioned in s. 2(9) should 
in no way be hindered by reason of the provisions of this Act. The only result 
of the mention of ss. 23 and 25 in sub-cl. (g) of s. 2(9) accordingly is that in 
respect of loans as mentioned in sub-cl. (g), other sections of the Act were not 
intended to be applicable and the only sections which were applicable were 
ss. 23 and 25. As that is my view of the construction of the provisions in 
s. 2(9), it follows that in respect of the loans as mentioned in s. 2(9)(g),.s. 10 
is not applicable. Again, having regard to the definition of the phrase. “the 
suit to*which this Act applies” as contained in s. 2(77), to a suit to recover loans 
as mentioned in s. 2(9) [including s. 2(9)(g)], s. 10 does not apply. If, there- 
fore, the contention made on behalf of the plaintiffs that defendant No. 1 
firm is a trader is true, the provisions of s. 10 would never be applicable to this 
. suit. 

The question, therefore, that arises for decision is as to whether defendant 
No. 1 firm is a trader within the meaning of s. 2(/8). Admittedly, the busi- 
ness of defendants No. 1 was film production. In that connection, it appears 
from the pleadings that defendants No. 1, apart from many other activities, 
indulged into activities of selling distribution rights of the film that they were 
producing to diverse parties. Thus it is stated in the pleadings that the dis- 
tribution rights of the film were sold to Century Films. They were also sold to 
Messrs. Forward Films Ltd., Lahore, and Aga Films, Karachi. It is, however, 
true that these rights that they were selling were not of goods purchased from 
the market, but were im respect of the film that they were producing. Apart 
from the word ‘‘and’’ as contained in the above definition of ‘‘trader’’, one 
could easily, having regard to the above position, hold that because defendants 
No. 1 in its regular course of business sold this property, it is a trader. 

It is contended on behalf of the plaintiffs that in any event defendayts:No. ft 
firm is in respect of distribution rights of its films acting as commission agents 
also and earning agency commission. It is also contended ot behalf of the 
plaintiffs that in respect of the production of its films defendant No. T iè manu- 
facturer as mentioned in s. 2(/8). 


The obvious purpose of the provisions defining ‘‘loan’’ i.e. s. 2(9) is, as I ‘have 
already mentioned, to exclude loans as mentioned in that section altogether from 
the provisions of this Act except as mentioned in sub-cl. (g) of that section. By 
reading the provisions in s. 2(9) and particularly sub-cls. (e) and (f) thereof, 
it is clear that the intention of the Legislature was that in connection with 
commerce and banking transactions and transactions made only for the pur- 
poses of commerce the advancement of loans must not be hit by the provisions 
of the Act. The object of the Ac? by examination of the scheme thereof appears 
to be that unwary agriculturists and non-traders and parties who are- not 
indulging into banking and commercial transactions of the kind mentioned 
in s. 2(9) should be protected. It appears to me that it is in furtherance of the 
above object of the Act that the phrase ‘‘and include” has been included in the 
definition of ‘‘trader’’ as contained in s. 2(/8). That being the true intent-and 
object of the Act, I have to consider as to whether defendant No. 1 firm is a 
manufacturer or commission agent or broker as contended on behalf of the 
plaintiffs. 

Though there is no evidence in this connection, it is permissible to take judicial 
notice of the fact that in the production of a film, it would be essential for de- 
fendant No. 1 to gather together with intent to complete production of the film 
certain persons like artistes, cameramen, director and various other assistants who 
will all assist in photographing and shooting into a film the story intended ‘to be 
filmed and exhibited. The various persons so gathered together will have to 
expend labour on the raw stock of the film, so that the dupe negatives and posi- 
. tives which may be ultimately filmed. might be reproduced on cinema sereen’ as 
a completed article, It is also permissible for me to note that ffom the film as 


t 
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produced several diverse prints will have to be made and ultimately distributed 


* by defendant No. 1 as producer of the film, so that the film may be sold by 


defendant No. 1 or distributed by it through diverse distributors at diverse 
places. I have mentioned the above usual activities of a film producer only to 
show that the ultimate production that is made is not a work of art as such but 

„is ‘the. result of cumulative labour of diverse, persons gathered together by a 
‘ producer ' on the raw stock of a film which again has to he put in the market in 
' thei männer mentioned by, me above. 

‘A ‘manufacturer’? is ‘referred to in Murray’s English Dictionary (Part I, 
©- Volume 6) at p. 148, as follows :— 

“One who employs workmen for: manufacturing: the owner of a marftufactory.” 
There” are other meanings of the word ‘‘manufacturer’’ in this dictionary, 
which I déem to be unnecessary to be referred to here. I have no doubt, having 
regard to all that I have mentioned above, that defendant No. 1 firm was 
employer of ‘workmen for manufacturing, the ultimate production being the 
_ film, that, was being, produced. It is, therefore, elear to me that defendant 
“Noo 1 firm ‘was. a “manufacturer” and, therefore, a ‘‘trader’’ within the meam- 

„ing of S. 2 (18) of this Act. 

Tn! this connection, reference may be made to the decision of Patel J. in 
Himatmal Jasraj v. Pratap Maganlal’. On exactly similar questions having 
‘been rgised in connection with the defendant (film producer) in that matter 
“it was observed as follows :— 


| “Prima, facie it also appears that the opponent comes within the definition of the 
word ‘trader’ as defined, by, the Act. On his own showing he is a producer and also a 
"publicity agent; in other words, in slightly less respectable words, he is a broker. The 
(definition of the word ‘trader’ excludes an artisan or a person who sells his agricultural 
iia | Produce , or cattle -or buys, agricultural produce or cattle for his use. Even. if the oppo- 
‘nent produces films, there can be no difficulty in holding him to be a manufacturer.. 
Under these circumstances, it is impossible to hold that the Bombay Money-lenders Act 
fe is applicable to this case,” 


As my ‘finding is! that this is not a suit to which this Act applies and that 
defendanta No. 1 firm was a trader) the provisions of s. 10 are not applicable 
to this suit. The plaintiffs, therefore, were not bound to produce a licence in 
this case to obtain a decree. 

It is necessary to notice that under s. 25(/) the State Government is entitled 
to fix the maximum rate of interest that can be charged in the business of 
money-lending. Under s. 25(2), all agreements between a money-lender and 
debtor for payment of interest at rates exceeding the maximum rate fixed by 
the Government are invalid. In any suit to which the Act applies it is not 
permissible for the Court to award interest in excess of the rates fixed by the 
Government. Under s. 25(3), “a person advancing loan specified in sub-clause 
‘"(g)’ of clatise (9) of section 2,’’ if he makes demand or -receives or charges 
from a debtor interest ‘exepeding the maximum fixed, is liable to be punished for 
‘the’ offence as mentionéd in s. 34 of the Act. In other words, though the case 
of a. loan toʻa trader is’ not covered by the provisions of ss: 25(1 ) ‘and 25 (2), 
` by reason of the provisions in s. 25(3) the act of such a person of charging 

s interest in excess of’ prescribed rate is illegal and an act penalised. Having 

‘'yégard to that provision, it is obvious that in the event of my finding that the 
` plaintiffs have charged or received interest in excess of the rate prescribed by 
the State Government, the same excess has been recovered illegally and the 
plaintiffs are not entitled to retain the same. 

[The rest of the judgment is not ‘material to’ this report.] 

Solicitors for:the plaintiffs: Dabholkar & Co. 

Solicitors for the’ defendants: Amarchand & Mangaldas. 


1 (1961, Civil: Révision Application No. 1,1961 (Unrep.). 
1594 of 1960, decided by Patel J., on February 
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APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Palekar. 


KAMALAKAR & CO. v. GULAMASHAFI IMAMBHAT MUSALMAN * 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 12, 5 
—Transfer of Property Act (IV of 1882), Secs. 111 (c), 76(a)—Tenant of mortgagee 
inducted before suit for redemption—Whether tenant can claim protection after re- 
demption against mortgagor under Bom. Act. 


A qonthly tenant of a-mortgagee in possession inducted before the date of the 
suit by the mortgagor for redemption, cannot after the redemption claim protection of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, as against the 
mortgagor. 

Bhanshali Khushalchand v. Sha Shami,’ agreed with. 
Chinnappa Thevan v, Pazhaniappa Pillai’ differed from. 

Mahabir Gope v. Harbans Narain, Pramatha Nath v. Sashi Bhusan‘ Seshamma 
Shettati v. Chickaya Hegade? and Hardei v. Wahid Khan,’ referred to. 

One Gulamashafi (plaintiff) had obtained a decree for redemption in respect 
of a house property in Dhulia against Kesarchand, Sukhanand and Kamlakar 
& Co. (defendants Nos. 1 to 3) under which defendants Nos. 1 and 2 were 
direeted to reconvey the property to the plaintiff and to deliver possession to 
him. Defendants Nos. 1 and 2 failed to deliver possession and the plaintiff 
took out execution proceedings and prayed for actual possession not only 
against defendants Nos. 1 and 2 but also against defendants Nos. 3 and who 
were in occupation of the house property as tenants of defendants Nos. 1 and 2. 
The executing Court held that in view of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, the tenancies of defendants Nos. 3 and 4 were 
protected in spite of the fact that the decree had put an end to the mortgage 
and ordered symbolical delivery of possession against defendants Nos. 3 and 4. 
On appeal the Assistant Judge held that the tenancies of defendantg Nos. 3 and 
4 were not protected under the Act and he set aside the order of the lower Court, 

Defendant No. 3 appealed to the High Court. 


Appeal No. 1041 of 1958: 
M. R. Kotwal, for R. B. Kotwal, for the appellant. 
Y. H. Kamat, for the respondent. 

Appeal No, 1162 of 1958: 
M. R. Kotwal, for R. B. Kotwal, for the appellants. 
M. V. Paranjape, for the respondents. 


Pare. J. [His Lordship after stating the facts, proceeded.] The first ques- 
tion, therefore, that arises in both the appeals is, whether or not a monthly 
tenant of the mortgagee inducted before the date of the suit can claim protec- 
tion of the Rent Act, 1947. It is contended on behalf of the tenants that under 
s. 76(a) of.the Transfer of Property Act, a mortgagee in possession is entitled 
to manage the property as a person of ordinary prudence would manage it as if 
it were his own. It is argued that in view of this provision the mortgagee would 
be entitled to create monthly tenancies in respect of the properties in dispute, 
and if that is so, on redemption the mortgagor is bound’by the creation of such 
tenancies. 

Mr. Kotwal relies on two eases hich support his contention. These cases 


* Decided, March 26, 1962. Second Appeal khast No. 140 of 1957. 
No. 1041 of 1958 (with Second Appeal No. (1957) 59` Bom. L.R. 684, 
1162 of 1958), against the decision of P. 8. [1916] A.I.R. Mad. 911. 
Malvankar, Assistant Judge, West Khandesh, [1952] A.I.R. S.C. 205. 
Dhulia. in Civil Appeal No. 164 of 1957, setting [1937] A.T.R. Cal. 763. & 
aside the order passed by V. R. Talasikar, (1902) I.L.R. 25 Mad. 507. 
Civil Judge, Semor Division, in Special Dar- [1954] A.I.R. AlL 16. 
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. are Chinnappa Thevan v. Pazhaniappa Pillai’ and Hardei v. Wahid Khan.2 We 
' Will first.examine the question on. principle apart from authority. It is un- 
doubtedly true that .a.mortgagee has got the right of making prudent manage- 
ment of a property that has come into his possession. That right must neces- 
sarily be co-terminous: with his right to continue as a mortgagee and it must 
come to an end as soon as his right to continue in possession ends. If duting 
that period the mortgagee creates any leases as any other ordinary prudent 
person would do in respect of his Awn property, the mortgagor cannot make 
| any grievance whatsoever. , From this, the further proposition, that if the ori- 
. ginal lease or grant was within the power of the mortgagee, then it would 
' continue even after the redemption and would bind. the mortgagoredoes not 
necessarily follow. Much would depend upon the nature of the interest created 
by the mortgagee. In respect of leases the rights of the parties are governed 
by, the special provisions in the Transfer of Property Act. Section 111(c) 
provides that a lease of immoveable property determines when the interest of 
the lessor in the property terminates on, or his power to dispose of the same 
_ extends only to, the happening of any event by the happening of such event. 
This section in clear and unmistakable terms lays down that once the authority 
of the lessor to lease the property ends, the lease also necessarily terminates. 
This section, must apply to all powers and authorities derived either from the 
Transfer of Property Act or from any other law. The mortgagee’s rights 
cannot bê any higher than that of any other lessor whose rights are limited in 
point of time by the very nature of the relationship between the lessor and 
the owner.. If once, this position is reached, the Court ‘must hold that the 
mortgagor is. entitled to get possession of the property unless there is some 
provision in law which creates an exception to this doctrine. This conclusion 
is supported by the decision of the Supreme Court in the case of Mahabir Gope 
v. Harbans Narain? In parà. 6 of their judgment, their Lordships observed :— 

“The general rule is that a person cannot by transfer or otherwise confer a better 
title on another than he himself has. A mortgagee cannot, therefore, create an interest 
in the mortgaged property which will enure beyond the termination of his interest as 
mortgagee....It follows that he may grant leases not extending beyond the period of the 
mortgage; any leases granted by him must come to an end at redemption.” 

An exception, however, is recognised to the general rule as formulated by their 
Lordships. It is (p. 206): 

“A permissible settlement by a mortgagee in possession with a tenant in the course 
of prudent management and the springing up of rights in the tenant conferred or created 
by statute based on the nature of the land and possession for the requisite period is a 
different matter altogether. It is an exception to the general rule.” 

If, therefore, by a statute a tenant is given a protection or is given certain 
_ rights in the property, then certainly to that extent, the rights of the mortgagor 
to recover Khas possession will be affected. We must, therefore, turn to the 
Bombay Rent Act. It must be noted that there is no provision in the Rent 
Act, under which any rights as such are conferred on the tenant. The only 
. section on which Mr. Kotwal can possibly rely is s. 12 read with the definition 
of the word ‘‘tenant’’ in s. 5. Section 12 imposes merely a disability on the 
Jendlord and provides that he 
..Shall not be entitled to the recovery of possession of any premises so Jong as 
the tenant pays, or is ready, and willing to pay, the amount of the standard rent.. 
It is contended that a restriction on the right of the landlord must necessarily 
mean a right in the tenant in view of the definition of the word ‘‘tenant’’ 
contained in s. 5, sub-s. (JZ). A tenant is defined to mean 
i ..any person by whom or on whose account rent is payable for any premises and 
includes—.. 
(b) any ‘person remaining, after the determination of the lease, in possession, with 


1 [1916] ALR. Mad. 911, - , 8 [1952] ALR. S.C. 205. 
2 [1954] ALR. AN. 16.- 
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or without the assent of the landlord, of the premises leased to such person or his pre- 
decessor who has derived title before the commencement of the Bombay Rents, Hotel 
and Lodging House Rates Control (Amendment) Ordinance, 1959”. 


It is undoubtedly true that this definition of the word ‘‘tenant’’ is very widely 
worded and may possibly inelude even a tenant in possession of the premises 
under the circumstances of the present case. But then s. 12 does not give the 
tenant a right to remain in possession of the properties, but it imposes a disabi- 
lity on the landlord and unless the peron who seeks to: recover possession is 
brought within the definition of the word ‘‘landlord’’ the tenant cannot claim 
possession. The word ‘‘landlord’’ has been defined to mean any person who is 
for the time being, receiving, or entitled to receive, rent in respect of any premises 
whether on.his own account or on account, or on behalf, or for the benefit of any 
other person. It also further includes a tenant who has sublet the premises to a 
sub-tenant. Now clearly, unless it could be shown that the mortgagor claims the 
property on redemption through the mortgagee, it is impossible to hold that he is 
within the definition of the word ‘‘landlord’’. Mr. Kotwal emphasises the word 
‘who is for the time being, receiving, or entitled to receive, rent’’ in the definition 
and argues that the mortgagor would be within this definition. But there is 
no legal basis for this contention. If the law had contemplated that the tenancy 
of the tenant continued inspite of redemption then and only then the mortgagor 
would have been the person ‘‘entitled to receive the rent’’ whether hg consented 
to the continuance of the tenancy or not. In view, however, of the provisions 
of s. 111(c) of the Transfer of Property Act, it cannot be said that the tenancy 
continued and, therefore, the mortgagor was entitled to recover the rent of the 
premises. There is no relationship either contractual or by privity of estate 
between the mortgagor and the tenant. He not being a landlord, s. 12 does not 
come in the way of his recovering possession. 

In Mahabir Gope v. Harbans Narain and Pramatha Nath v. Sashi Bhusan* 
the tenants were held to be entitled to remain in possession by virtue of statu-= 
tory rights created in them because of their being in possession. These cases 
do not apply to the present case. ° 

The case very strongly relied upon by Mr. Kotwal namely, Chinnappa Thevan 
v. Pazhaniappa Pillai, undoubtedly supports the wide proposition which he has 
made; wherein it is said (p. 912): 


. tenancies thus created by a mortgagee in possession are binding on the mortgagor 
P the redemption of the mortgage, in so far that the relationship of landlord and tenant 
continues, and that if the mortgagor desires to bring the tenancy to a close, he must do 
so by a regular suit under the Tenancy Act.” 
In support of this proposition Seshamma Shettati v. Chickaya Hegade© was 
relied upon. The principle there stated does not go to the length to which the 
learned Judges have taken ‘it. Dr Seshamma Shettati the suit for possession 
was filed’ within one year of redemption by the mortgagor against those who 
were claiming to be either permanent tenants or to be in adverse possession on 
their acquisition of possession from the mortgagee. While negativing that con- 
tention Mr. Justice Bhashyam Ayyangar made only this observation. (p. 512): 


“In the present case, on the footing that the defendants were let into possession by 
the mortgagee, whether as tenants from year to year or professedly as tenants with a 
permanent right of occupancy, the tenancy between them and the mortgagee would have 
_continued until the redemption of the mortgage in 1894, and such possession cannot be 
‘adverse either to the mortgagee or much less to the mortgagor, and the plaintiffs, cause 
of action would have accrued—and the period of limitation commenced to run—only in 
1894, if such tenancy ceases by the mere fact of redemption, or subsequent thereto, when 
the term of notice to quit had expired, if the right view should be that a lease given by 
the mortgagee as being incidental to the management of the mortgaged property, is 
binding upon the mortgagor—at any rate, as a lease from year to year,—until he deter- 
mines the same.” e 


4 [1937] A.I.R. Cal. 763. i 5 (1902) I.L.R. 25 Mad. 507. 


+ 


1962] . KAMALAKAR & CO. v. GULAMASHAFI (a.C.J.)—Patel J. 557 


Itis difficult from-this' to bring out the principle that the lease would be bind- 
ing on the mortgagor in every case. Even the learned Judge himself limits it 
by saying ‘‘if that view is right’’ in respect of which there was no discussion. 
Tn view of what we have stated above, we find it difficult to agree with the broad 
proposition as laid down in Chinnappa Thevan v. Pazhamappa Pillai. It goes 
counter-to the principles formulated in the Supreme Court’ judgment in Maha- 
bir. Gope’s case. In Hardei v. Wahid Khan, on redemption the mortgagor filed 
a suit against the tenants of the mortgagee and the tenants claimed protection 
under the Rent Restriction Act. The learned Judges referred to ss. 76 and 111 
of the Transfer of Property Act and then said (p. 17): 

' “No doubt, on the redemption of the mortgage, the mortgagor is not bound by the 
transfers made by the mortgagee or by contracts entered into by him unless his action 
can be supported on the ground that it was authorised by law or that he was empowered 
to act under some power or authority, express or implied, conferred on him by the 
mortgagor. The mortgagor in such a case may be entitled to claim back possession of 
the property free from any liability created by the mortgagee after the redemption of the 
mortgage, but this does not mean that, if in the exercise of his powers of due manage- 
ment as a person of ordinary prudence he has entered into an agreement of tenancy, on 
the mere redemption of the mortgage without the mortgagor exercising his option of 
putting an end to the tenancy the tenancy automatically and ‘ipso facto’ lapses on the 
date of the edemption”. 

It is not clear, with respect, from the judgment how their Lordships got over 
the provisions of s. 111 (c) of the Transfer of Property Act which is a special 
proviśion in respect of leases created by those having limited powers. As we 
have stated above, undoubtedly, if there is a statutory provision which creates 
in the tenant a right ouce he is on the land'by virtue of his tenancy then certainly 
to that extent he will be entitled to protection. If it is intended to lay down that 
in every case a tenant atitomatically becomes a tenant of the mortgagor, with 
respect we cannot agree with that proposition. In'view of the fact that no 
right is given to a tenant as such, it is difficult to hold ‘that the appellants have 
got the right fo continue in possession after redemption. The same view Was 
taken in Bhanshdli Khushalehand v. Sha Shamji® by Mr. Justice M. C. Shah, 
with which we agree. 


Before Mr. Justice Tarkunde and Mr. Justice Chitale. 


SHRI -NARAYAN SITARAM KOKAJE v. THE SECRETARY TO THE Í 
GOVERNMENT OF THE STATE OF MAHARASHTRA.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 25, 19(2)—Government not 
extending’ term of office of councillors as contemplated by s. 25(1)—Whether on ex- 
piry of term of office of councillors they are® entitled to function as- councillors till 
convening-of first meeting of new body of councillors. 

Section 25(2)(b) of the Bombay Municipal Boroughs Act, 1925, does not authorise 
the outgoing councillors to function actively as councillors even after the term of their 
office as provided by’s. 25(1) of the Act has come to an end. Section 25(2)(b) is 
only a deeming ‘provision which, by a legal fiction, extends the term of the outgoing 

' councillors so as to preserve the conceptual continuity of the Municipality. 


Tu facts appear in the judgment. 
V. M. Limaye and L. G. Khare, for the applicant. ` 
` 8. Baptista, instructed by Little & Co., for opponents Nos. 1 and 2. 


TARKUNDE J. A question'has arisen in this case with regard to the interpre- 
tation to be placed on sub-s. 2(b) of s. 25 of the pee “Municipal Boroughs 
Act, 1925. 

e 
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The petitioner is a voter in ward No. 3 of the Satara Borough Municipality, 
The last election of the councillors of the municipality was held in the year 1957. 
The four years term of office of the councillors was to expire on December 3, 1961, 
as provided by s. 25(1) of the Bombay Municipal Boroughs Act. The Collector 
of Satara announced that the general election of the municipality would take 
place on October 29, 1961, but at the instance of the Government of Maharashtra 
the Collector cancelled the proposed general election. It appears that the Gov- 
ernment decided to cancel the election because it was proposed that the Satara 
Borough Municipality should be amalgamated with the Satara Suburban Muni- 
cipality. Having decided to cancel the proposed general election the Govern- 
ment, hotvever, did not take any steps as contemplated by sub-s. (Z) of s. 25 
to extend the term of office of’ the councillors after inviting and considering 
objections, if any, to the proposed extension. The term of office of the muni- 
cipality having expired on December 3, 1961, the president of the municipality 
sought clarification from the Government with regard to the functioning of 
the municipality and other connected matters. By a reply dated January 9, 
1962, the Under-Secretary to the Government of Maharashtra in the Urban 
Development and Publie Health Department informed the president that in 
view of sub-s. 2(b) of s. 25 the existing councillors of the municipality could 
continue in office until their successors came in. He also informed the president 
that the standing committee and the other executive committees of the municipa- 
lity could continue to function as before. It appears that thereafter on February 
18, 1962, a meeting of the municipality was held, when a point of order was 
raised by one of the councillors as to whether the meeting of the municipality 
was lawfully convened. The president ruled that the point of order involved 
a question of law on which it was desirable to take legal opinion. He, therefore, 
adjourned, the meeting. In these circumstances the petitioner filed the present. 
petition under art. 226 of the Constitution against the State of Maharashtra, 
the Collector of Satara, Satara City Borough Municipality and the president 
of the municipality, asking for various reliefs including a writ requiring the 
Collector of Satara to hold a general election of the municipality without delay. 
At the time of admission, rule was issued only in terms of the above prayer. 

On behalf of the State of Maharashtra and the Collector of Satara Mr. Baptista 
raised a preliminary objection to the maintainability of the petition. He urged 
that gross delay was involved in the filing of the petition and that the petition 
deserved to be rejected on that ground. The term of the municipality expired 
on December 3, 1961, and the present petition was not filed till March 5, 1962. 
Now, the petitioner is a voter of the municipality and he claims a right of having 
the municipal administration conducted by a body of councillors who are duly 
elected and are legally competent to discharge their functions as councillors. 
Supposing that the petitioner is right in his contention that the present coun- 
cillors are incompetent to function as such, the wrong complained of is a con- 
tinuing wrong, and the fact that the application was not filed soon after the 
councillors became functus officio would not disentitle the petitioner to ap- 
proach this Court and get appropriate relief. We do not, therefore, think that 
the delay involved in filing the petition can be a proper ground for rejecting it. 

On the merits of the case Mr. Baptista urged that even after the expiry of 
the term of office of four years provided by s. 25(J/), the councillors are entitled 
to function as councillors so long as a fresh election has not taken place and the 
first meeting of the new body of councillors has not been convened. Siub-section 
(1) of s. 25 lays down that councillors shall, save as otherwise provided, hold 
office for a term of four years, extensible by the order of the State Government 
to a term not exceeding in the aggregate five years, if on any occasion the State 
Government shall think fit, for reasons which shall be notified together with the 
order in the Official Gazette, so to extend the same. The proviso to sub-s. (Z ) 
further says that before extending the period of the term of offied of the coun- 
cillors the State Government shall invite and consider objections, if any, from 
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the. voters entitled to vote at the municipal election. Sub-section (2) of s. 25 
is in the following terms :— 


“2. (a) The term of office of such councillors shall be deemed to commence on the 
date of the first general meeting which shall be held after such election and after the 
expiry of the term of the outgoing councillors hereinbefore provided and at which a 
quorum shall be present; and 

(b) the term of office of the outgoing ounces shall be deemed to extend to and 
expire: with the day before the date’ of such meeting.” 

Relying upon the provisions of sub-s. 2(b) above, Mr. Baptista argued that ° 
the term of office of' municipal councillors automatically extends tijl the day 
prior to the date of the first meeting of the next body of councillors, so that 
even after the expiry of four years and even in the absence of any extension of 
the period by the State Government, the municipal councillors are entitled to 
function as such as long as a fresh election has not taken place and a new body 
of councillors has not come to replace the present councillors. 

In our view this interpretation of el. (b) of sub-s. (2) of s. 25 would virtually 
nullify the provisions ‘of sub-s. (Z) of that section. If the councillors, who are 
elected at the general election, can colitinue to function as councillors without 
any dimunition in their rights and responsibilities till the next general election 
is held and the first meeting of the new body of councillors is convened, there is 
hardly amy point in providing that the councillors shall hold office for a period 
of four years and that the period shall be extensible by the State Government 
for a term not exceeding in the aggregate five years. In our view, cl. (b) of 
sub-s. (2) is only a deeming provision which, by a legal fiction, extends the term of 
the outgoing councillors so as to preserve the conceptual continuity of the munici- 
pality. The object and the effect of the provision is not to authorise the outgoing 
councillors to function actively as councillors even after the term of their ‘office 
as provided by sub-s. (J) has come to an end. 

This conclusion is further supported by the provision of sub-s. (2) of s. 19. 
Section 19 relates to the term of office of the president and the vice-president of a 
Borough Municipality. Sub-section (2) of s. 19 says: 

“(2) On the expiry of the term of office of municipality the president and vice- 

president shall continue to carry on the current administrative duties of their offices until 
such time as a new president and vice-president shall have been elected and shall have 
taken over charge of their duties:” 
It is significant that this provision speaks of ‘‘current administrative duties’’ 
to be carried out by the president and the vice-president ‘‘on the expiry of the term 
of office of the municipality’’. If the argument advanced by Mr. Baptista were 
correct, there would never be any interregnum between the active term of office 
of one body of municipal councillors and the active term of office of the next 
body of municipal councillors; there would consequently be no occasion for 
the president -and the vice-president to carry on merely the current adminis- 
trative duties of their offices after the expiry of the term of office of- the 
municipality. . In our view, sub-s..(2) of s. 19 clearly negatives the interpreta- 
tion which is sought to be put on behalf of the Government on'the terms of 
cl. (b) of sub-s. (2) of s. 25. Reading these provisions together, it is obvious 
that after the term of the municipality has come to an end, the outgoing muni- 
cipal councillors do not actively function as such, but are merely deemed to 
continue till the day before the date of the first meeting of the next body of 
municipal councillors, and that in the interval between the expiry of the term 
of office of the- outgoing municipal councillors and the first meeting of the next 
body of municipal councillors the president and the vice-president are autho- 
rised to carry on the current administrative duties of their offices. 

We are, accordingly, of the view that the Government were not right in sup- 
posing that,they can indefinitely postpone the general election of the munici-, 
pality, and that the present municipal councillors would be able to funetion 
actively as councillors till such time as a fresh general election has not taken 
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place and the first meeting of the new body of councillors has not been: held 'e 


The voters of the municipality have, generally speaking, a-right before the - 


expiry .of the term of office of the municipal councillors to vote at a fresh 
general election of-the municipality, unless the State Government exercises 


their power by following the procedure: laid down in sub-s. (Z) of s. 25 to 


extend the term of the municipality by a period not exceeding one year.. Mr. 
Baptista, however, urged that in the present case the Government: may, decide 


to amalgamate the Satara Suburban Municipality with the Satara Borough . 


Municipality, in which case the Government will constitute an interim munici- 
pality as provided by cl. (iii) of sub-s. (J) of s. 212-B of the Bombay Municipal 
Boroughs Act. It is obviously desirable that any order which we may pass on 


this petition should not prejudice such action as the Government might decide- 


to take for amalgamating the two municipal bodies. 
In the result, therefore, there will be a writ of mandamus against respondent 


No. 1, the State of Maharashtra, to take steps expeditiously either to hold a . 


general election of the councillors of the Satara Borough Municipality or -ito 


extend the term of office of the present councillors under s. 25(7) of the Bom., 
bay Municipal Boroughs Act for a term not exceeding one year. with effect from: 


December 3, 1961, without prejudice, however, to such action as the Government 
may decide to take for amalgamating the Satara Borough Munley with 
the Satara’ Suburban Municipality. 


The petitioner will get his costs of the petition from respondent No. pa Ma 


Application allowed. 





Before Mr. Justice Tarkunde and Mr. Justice Chitale. 


MOHIUDDIN SHAIKH: CHAND v. GULAM GHOUSE GULAM JILANI 
. Hyderabad Tenancy and Agricultural Lands Act (XXI of 1950), Secs. '98A, 38D, 47-50, 
2(1) (0)—Transfer of Property Act (IV of 1882), Sec. 54—Transfer of possession of 
agricultural land in pursuance of agreement of sale—Whether such'transfer,amounts to 
“permanent alienation or transfer” within s. 98A of Hyderabad Tenancy & Agricultural 
Lands Act. 


Transfer of possession of agricultural land in pursuance of an agreement of sale’ 


does not amount to “a permanent alienation or transfer” within the meaning of that ; 


expression in s. 98A of the Hyderabad Tenancy and Agricultural Lands Act, 1950. ' 
Janardan v. Ramchandra, referred to. 
Tue facts appear in the judgment. 


R. G: Nandapurkar and H. G. Vaishnav, for the petitioner. 
R. G. Bhadekar, for respondent No. 4. 


sipan 


TARKUNDE J. The petitioner on February 9, 1954, agreed to purchase fror" 


opponent No. 1 a land Survey No. 168 at the village Bhokerdhan in the Auran-' 


gabad district for an amount of Rs. 5,000. On the same day he paid Rs. 1,000 


to opponent No. 1 under an earnest receipt or Visar-Pavati, wherein the' terms,’ 


of the agreement were set out. In pursuance of the agreement the’ petitioner 


was placed in possession of the land. On August 11, 1956, the petitioner paid’ 


to opponent No. 1 Rs. 4,000 being the balance of the’ purchase-price, and obtained 


a receipt for the amount. Then on July 12, 1958, the petitioner and opponent’ 


No. 1 jointly filed an application before the Tahsildar, from which the present 
proceeding has arisen, praying- that the transaction between theni be declared 
valid. under s. 98A of the Hyderabad Tenancy and Agricultural Lands Act. 
During the pendency of the matter before the Tahsildar, opponent No. 1 resiled 


from the position taken by him in the joint application and alleged that he did 


not enter into an agreement of sale with the petitioner, and did ngt execute 


*Decided; April 26, 1962. Special Civil 1 (1926) 29 Bom. L.R. 312. 
Apphcation No. 1298 of 1961. s e. Pur 
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the earnest receipt. The Tahsildar found that the agreement was entered into 
and. the earnest receipt executed by opponent No. 1. ‘ Accordingly he granted a 
certificate under s. 98A that the transfer was not invalid. In an appeal filed: 
by opponent No. 1, the Deputy Collector set aside the Tahsildar’s order on the 
ground that opponent 2 No. 1 was unwilling to sell the land. .The Deputy Collec- 

` tor also observed incidentally that there was no adequate proof of the execution 
of the earnest receipt. The petitionex went in revision to the Maharashtra Re- 
venue Tribunal. :The case was heard by a Full Bench of the Tribunal.’ On the 
facts, the Full Bench were of the view that the agreement of sale was entered into 
between the parties as alleged by the petitioner, that the earnest recgipt was 
duly. executed, and that the petitioner was in possession of the land in part. per- 
formance of the agreement. The ‘Full Bench, however, held, disagreeing with 
the contrary. view earlier held by a Division Bench of the ‘Tribunal, that trans- 
fer of possession under an agreement of sale was not ‘‘a permanent alienation 
or transfer’’ of the land, and could not be-.validated under s. 98A. On this 
ground the Revenue Tribunal confirmed the order of the Deputy Collector. This 
decision of the Revenue Tribunal is challenged before.us by the petitioner under 
art. 227 of the Constitution. 

The question which falls for determination is whether transfer of possession 
of agricultural land in pursuance of an agreement of sale amounts to ‘‘a perma- 
nent alienation or transfer’’ within the meaning of that expression in s. 98A of 
the Hyderabad Tenancy and Agricultural Lands Act, 1950. It appears from the 
impugned judgment of the Revenue Tribunal, and from what we were told at 
the Bar, that this question is inyolved directly or indirectly in a number of other 
matters pending before Tenancy Courts. We have, therefore, considered the 
question with a good deal.of care. 

Sections 98A to 98D were introduced in the, Hyderabad Tenancy and Agri- 
cultural Lands, Act, 1950, by the amending Act, of 1957 (Bombay Act No. XXXII 

eof 1953). One purpose of these provisions was to provide the mode of, validat- 
ing transactions which were otherwise invalid under the Act, on payment of 
penalties at certain rates, provided the transactions had taken place before 
December,1, 1957. Section 98A provides for the validation. of such transactions. 
The other object was to lay down the consequences of transactions which take 
place after December 1, 1957, and which are incapable of being validated under 
s. 98A. We are not directly concerned with the provisions of ss. 98B to 98D, 
which deal with transactions to which s. .98A does not apply. Sub-section (1) 
of s. 98A provides that a permanent alienation or transfer of any land in con- 
travention of any of the provisions of s. 38D or of Chapter V as it stood at, the 
commencement of the Hyderabad Ténancy and Agricultural Lands (Amend- 
ment) Act, 1957, shall not be declared to be invalid merely on the ground of 
such contravention, if'the alience or transferee pays ‘to the State Government a 
certain amount of penalty, Sub-section (2) lays down that, on payment of such 
penalty, the ‘Tahsildar shall issue a certificate +o ‘the’ alienee or transferee that 
such transfer is not invalid: Sub-section (3) say» that, where the alienee or 
transferee fails to pay the penalty referred to in subis. (1 ) within such period 
as may be prescribed, ‘‘the'transfer shall 'be declared invalid by the, Tahsildar 
and thereupon the provisions of sub-sections (3), to (5 ) of s. 98C shall apply’’. 
The provisions of sub-ss. (3) to (5) of s. 98C lay down in ‘substance that the land 
shall be‘deemed to vest in the State Government, that the Tahsildar shall deter- 
mine the reasonable price of the land, ‘that the Tahsildar shall dispose of the 
land on payment of the reasonable price according to a certain’ order of priority, 
and that the reasénable price so recovered shall, “subject to payment of the en- 
cumbrances if any subsisting ‘on the land, be, credited to the State Government. 
It is thus clear that, even in respect of transactions which are capable of being 
validated under s. 98 A, the penalty has ‘to be paid before the date prescribed 
by the-Rules, and in the absence ‘of payment of the penalty in time, the land is 
10 bé forfeited to the State Government’ for: distribution aecording to the order 
of priorities fixed under’ the relevant provisions: :0f the Act. - 

L.R.—36. 
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Section 98A applies in terms to permanent alienations or transfers which 
have taken place in contravention of the provisions of s. 88D or of Chapter 
of the Act. The scope of s. 98A, which is a validating section, necessarily de- 
pends on the scope of these provisions, under which alienations and transfers 
are rendered invalid. Section 88D provides that, if a landholder at any time 
intends to sell the land held by a protected tenant or an ordinary tenant, he shall 
give notice in writing of his intention to sugh protected tenant or ordinary tenant 
and offer to sell the land to him. Chapter V of the Act is comprised of ss. 47 
to 50C. Of these, ss. 47 to 50 are material for the present purpose. Section 47, 
in so far as it is relevant, provides :— 

“Notwithstanding anything contained in any other law for the time being in force or 
in any decree or order of a Court, no permanent alienation and no other transfer, of 
agricultural land shall be valid unless it has been made with the previous sanction of 
the Taluqdar.” 

It will be noticed that the words ‘‘permanent alienation’’ and ‘‘transfer’’ occur 
in s. 47 just as they occur in s. 98A. Sections 48 and 49 provide for restrictions 
on the grant of sanction by the Collector to a permanent alienation or transfer. 
These sections indicate the purpose of the Legislature in providing that perma- 
nent alienations and transfers shall not be valid unless they have received the 
previous sanction of the Collector. Under s. 48, the Collector is not to sanction 
a permanent alienation or trausfer if thereby the area of the land held by the 
alienor or transferor falls short of a family holding or, on the other hand, the 
area of land held by the alienee or transferee, after the alienation or trans- 
fer, would exceed 2/8rds of the ceiling area determined under the Maharashtra 
Agricultural Lands (Ceiling on Holdings) Act, 1961. Section 49 lays down 
that the Collector shall not sanction an alienation or transfer in favour of a 
non-agriculturist unless the latter intends to adopt the profession of an agri- 
culturist. Sections 47 to 49 are thus designed to secure that permanent alie- g 
nations and transfers will not result in reducing the area of land held by 
alienors or transferors below a certain minimum, or in inereasing the holding 
of the alienees or transferees above a certain maximum, or in the land going 
to persons who are not agriculturists and do not intend to adopt the profession 
of agriculture. Then s. 50 provides for cases in which the restrictions imposed 
by ss. 47 to 49 are not to apply. The provisions of s. 50, in so far as they are 
material, are as follows :— 

“The restrictions imposed by sections 47, 48 and 49 shall not apply to— 

(a) ... : 

(b) registered sales of agricultural lands before the commencement of this Act; 

(c) agreement to sell agricultural lands entered into before the commencement of 

this Act, if possession of the lands had peen transferred to the vendees before such com- 
mencement in pursuance of such agreements.” 
The wording of el. (c) of s. 50 suggests that the restriction imposed by ss. 47 te 
49 would apply to agreements of sale of agricultural lands where possession of 
the lands is transferred to the vendees after the commencement of the Act, i.e. 
on or after June 10, 1950. If agreements of sale accompanied by transfer of 
possession were not intended to be covered by the expressions ‘‘ permanent aliena- 
tion” and ‘‘transfer’’ of agricultural land, it was not necessary to specify, as 
el. (c) of s. 50 does, that the restriction imposed by ss. 47 to 49 shall not apply to 
those agreements of sale where the lands were transferred to the vendees before 
the commencement of the Act. 

In their judgment, the Revenue Tribunal have held that an agreement of sale 
and the transfer of possession thereunder do not amount either to a permanent 
alienation or a transfer of the land in question. In s. 2(/)(o0) of the’ Act, the 
expression ‘‘permanent alienation’’ has been defined as including 

“...any sale, exchange, gift or disposition by will and any transfer of a right of 
occupancy or of the patta of a holding but does not include any disposition by will.” 
After referring to the meaning of the word ‘‘oceupancy’’ as given in the Hydera- 
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bad Land Revenue Act, the Revenue Tribunal have observed—and in our opinion 
ney het 


“occupancy is a special kind of land tenure and signifies that the holder has a lawful 

title to the land which he is entitled to Bold subject to the provisions of the Land Revenue 
Act.” 
On the meaning of the term “transfer”, the Revenue Tribunal have referred to 
s. 54 of the Transfer of Property Act, which provides in terms that a contract for 
the sale of immovable property «does not by itself create any interest in or charge 
on such property’’. Accordingly, the Revenue Tribunal came to the conclusion 
that an agreement of sale and transfer of possession thereunder do not censtitute 
_ either a permanent alienation or a transfer of land. 

‘It is clear from the judgment of the Revenue Tribunal that, while reaching the 
above conclusion, the Tribunal failed to take notice’ of ss. 47 to 50 of the “Act. 
It must be emphasized that the judgment of the Revenue Tribunal does not 
mean that the transaction between the petitioner and respondent No, 1 is invalid, 
and is incapable of being validated under s. 98A; it means, on the contrary, that 
the transaction is valid being unaffected’ by s. 47 and does not, therefore, re- 
quire validation under s. 98A. The primary question obviously is whether a 
transaction of this nature, where possession is transferred under an agreement 
of sale, requires the previous sanction of the Collector under s. 47, and it is 
this questién that the Revenue Tribunal have failed to consider. 

We agree, with respect, with the Revenue Tribunal that transfer of possession 
under an agreement of sale does not amount to a permanent alienation; but it 
is a moot ‘point whether it does not also amount to a transfer within the meaning 
of that term as used in ss. 47 to 49 and in's. 98A. of the Act. It is true that 
normally the word ‘‘transfer’’ would bear the meaning which it has under the 
Transfer of Property Act; and it is also true that transfer of possession under 

ett agreement of sale would not normally be regarded as a transfer of the land 

itself or of any interest therein. The word “transfer” is, however, sometimes 
used in a sense wider than the sense ‘in which it is used in the Transfer of 
Property Act. It was, for instance, held in Janardan v. Ramchandra’ that in 
s. 60(a) of the Indian Easements Act the words ‘‘transfer of property’’ are 
not used in a limited sense of a transfer as defined in the Transfer of Property 
Act. It was urged on behalf of the petitioner that the word ‘‘transfer’’ in 
ss. 47 to 49 and s. 98Aeof the Hyderabad Tenancy and Agricultural Lands Act 
is also used in a wider sense than that of a transfer under the Transfer of Pro- 
perty Act. Two arguments were advanced in support of this contention. 

In the first place, it was urged that the language employed in s. 50(c), to 
which a reference has already been made above, shows that the Legislature 
intended to include in the meaning of the word ‘‘transfer’’ a transfer of pos- 
session of agricultural lands in pursuance of an agreement-of sale. There is 
some plausibility in this contention. Secondly, it was argued that the purpose 
of the restriction imposed by s. 47, as expressed in the provisions of ss. 48 and 49, 
is liable to be frustrated if the word ‘‘transfer’’ did not include transfer of 
possession under an agreement of sale. It was contended that, where a contract 
for sale is by writing signed by the transferor, and the transferee has taken 
possession of the land in part performance of the contract and has performed 
or is willing to perform his part of the contract, he is entitled to defend his 
possession by relying on the equity of part performance as ‘defined by s. 53A 
of the Transfer of Property Act against the transferor or any person claiming 
through him. In such a case the transferee, particularly when he has paid 
the entire purchase price, is for all practical purposes the purchaser of the 
land. If such a transaction did not require the previous sanction of the Collec- 
tor, if in other words no invalidity attaches to such a-transaction by virtue of 
s. 47, the purpose of the Legislature in making the provisions contained in 
ss. 47 to 49 ca& always be frustrated by parties entering into such transactions, 
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without executing a formal deed of transfer as required by the provisions of 
the Transfer of Property Act and the Registration Act. It was, accordingly, 
urged for the petitioner that the Legislature intended to include in the word 
“itransfer”, as used in ss. 47 to 49 and 984A, a transaction in which possession 
was transferred under an agreement of sale. 

It does appear to us that there is some ambiguity in the meaning of the word 
‘transfer?’ as used in the aforesaid sections. But in deciding whether the Legis- 
lature intended to use the word in the narrower meaning which it has under the 
Transfer of Property Act or in a wider meaning, it is necessary to take notice 
of another provision of the Act. Reference has already been made above to 
sub-s. (3) of s. 98A: That provision applies to permanent alienations or trans- 
fers which took place after the commencement of the Hyderabad Tenancy and 
Agricultural Lands Act, 1950, and before December 1, 1957, which were invalid 
under the Act but were "intended to be validated under s. 984A. Even in respect 
of such transactions, sub-s. (3) of s. 98A provides that, if the alienee or trans- 
feree fails to pay the penalty veferred to in sub-s. (2) of that section ‘‘within 
such period as may be preseribed’’, the transfer shall be, declared .invalid by 
the Tahsildar, and thereupon the provisions of sub-ss. (3) to (5) of s. 98C shall 
apply. Under r. 44 of the Hyderabad Tenancy and Agricultural Lands Rules, 
1958, it has been provided that the penalty referred to in sub-s. (J) of s. 98A 
shall be paid on or before December 31, 1960. The effect of sub-s. (3} of s. 98A 
read with r. 44 is that, in the case of all permanent alienations and transfers 
which were contrary to s. 47, and in respect of which penalty has not been paid 
before December 31, 1960, the land involved is to be forfeited to the State 
Government, and the occupancy price thereof, subject to the payment of en- 
cumbranees if any thereon, is to be credited to the State Government. In view 
of the grave consequences which are to follow under s. 98A (3) on the non-payment 
of penalty within the prescribed time, it would not be proper to attribute to the 
word ‘‘transfer’’ as it occurs in s. 47 a wider meaning than it would nqrmally® 
have. The result of attributing a wider meaning to that expression is to in- 
validate a large number of transactions, with the result that in many of such 
eases the lands involved are likely to be forfeited to Government. If the Legis- 
lature intended that transfers of possession under agreements of sale should 
be invalid in the absence of the Collector’s sanction, and that the failure of the 
transferee to pay the penalty under s. 98A within the prescribed time should 
have the consequence of forfeiting the lands to the State Government, it was 
essential that the intention of the Legislature should have been expressed clearly 
and unambiguously. Inferences which can be drawn from the negative provi- 
sion of s. 50 (c) or from the legislative intention behind ss. 48 and 49 are not, 
in our view, sufficient to remove: “the ambiguity attaching to the word ‘‘transfer’’ 
so as to include therein a mere transfer of possession under an agreement of 
sale. Considering the matter as a whole, we have come to the conclusion, not 
without a good deal of hesitation, that the meaning of the word “transfer”? 
occurring in ss. 47 and 98A and other allied provisions is restricted to its mean- 
ing under the Transfer of Property Act. Since, however, it appears to us that 
this restricted meaning of the word ‘‘transfer’’ might result in partially defeat- 
ting the object of the Legislature in imposing the restriction mentioned in ss. 
47 to 49, we direct that a copy of this judgment may be sent to the appropriate 
Department of the State Government, so that the State Government might, if 
it deems fit, initiate such amendments in the Act or in the Rules as may be 
found necessary. 

For the reasons mentioned: above, the decision of the Revenue Pebunal is 
confirmed. The rule is discharged. There will be no order as to costs. 


Rule discharged., 
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SUPREME COURT. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice K. N. 
Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar. 


TRIMBAK DAMODHAR RAIPURKAR v. ASSARAM HIRAMAN PATIL.” 


Bombay Tenancy and Agricultural Lands Act (Bom. Act LXVII of 1948), Secs. 5, 14(2)— 
Bombay Tenancy and Agricultural Ltnds (Amendment) Act (Bom. Act XXXIII of 
1952)—Bombay Tenancy Act (Bom. Act XXIX of 1939), Sec. 23(1) (b)—Notice given 
to tenant by landlord under Act of 1948 to deliver possession of land—Bom. Act 
XXXIII of 1952 coming into operation before expiry of lease—Whether lawdlord en- 
titled to eject tenant without compliance of requirement of valid notice as specified 
in Bom. Act XXXII of 1952—Construction of statute—Statute operating in future 
whether retrospective because, existing rights come within its operation. 


The respondents, who were the tenants of the appellant, executed a rent note for 
five years in respect of certain lands in favour of the appellant on February 5, 1943. 
Before ihe expiration of the lease, the Bombay Tenancy Act, 1939, was applied to 
the area where the Jands were situated on April 11, 1946, and under s. 23(1)(b) of 
the Act the stipulated five years period was extended to ten years. During the sub- 
sistence of the tenancy, the Bombay Tenancy and Agricultural Lands Act, 1948, came 
into farce and on March 11, 1952, the appellant gave notice to the respondents inti- 
mating to them that the period of the rent note executed by them would expire on 
March 31, 1953, and called upon them to deliver possession of the lands to him im- 
mediately thereafter. On January 12, 1953, the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1952, came into operation. On the question whether the 
appellant was entitled to eject the respondents without complying with the statutory 
requirement as to the valid notice prescribed by the Amending Act of 1952: 

Held, that before the lease in favour of the respondents could expire on March 
31, 1953, by virtue of the proviso to s. 5(1) of the Amending Act of 1952 it got extended 
for ten years as it was not’ terminated by a valid notice as species in the Amending 
Act of 1992, and 

Held also that before the right accrued to the appellant to sjedi the respondent 
the Amending Act of 1952 stepped in and deprived him of the right as he had not 
complied with the statutory requirement as to a valid notice. 

“Jivabhai v. Chhagan,’ Durlabbhai v. TEED: and Sakharam v. Manikchand,’ 
referred to. 

Where a statute operates in T it cannot be said to be retrospective merely 
because within the sweep of its operation all existing rights are included. 

i West v. Gwynne, referred to. 


"K. R. Bengeri and A. G. Ratnaparkhi, for the appellant. 
Mrs. E. Udayaratnam and §. S. Shukla, for the respondents. 


GAJENDRAGADKAR J. This appeal by special leave arises out of a tenancy case 
instituted by the appellant against his tenants the respondents in the Court of 
the Mamlatdar, Raver (East Khandesh), in the State of Maharashtra. The 
property in suit consists of agricultural lands, Survey Nos. 32 and 38, situated 
in the village Raipur. The respondents had executed a rent note in respect of 
these lands in favour of the appellant on February 5, 1943. The period for 
which the rent note was executed was five years and the rent agreed to be paid 
annually was Rs. 785. In ordinary course the lease would have expired on 
March 31, 1948. . However, before the lease expired, on April 11, 1946, the 
Bombay Tenancy Act, 1989 (Bombay Act XXIX of 1939) was applied to the 
area of Hast Khandesh where the lands are situated, and im consequence as a 
result of s. 23(7) (b) of the said Act the five years period stipulated in the rent 

* Decided, November 29,1961. Civil Appeal 2 (1955) 58 Bom. L.R. 85, F.B. 


No. 19 of 19615 l . 3 (1961) 64 Bom. L.R. 403, S.C. 
1 (1961) 64 Bom. L.R. 184, S.C. a 4 [1911]2 Ch. 1, at pp. 11, 12. 
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note was statutorily extended to ten years; the result was that under the said 
statutory provision the rent note in favour of the respondents would have eï- 
pired on March 31, 1953. During the subsistence of the tenancy thus statu- 
torily extended the Bombay Tenancy and Agricultural Lands Act LXVII of 
1948 came into force. This Act repealed the earlier Act of 1939 except ss. 3, 
3(a) and 4 as modified. Sections 5 and 14(2) of this Act are material. On 
March 11, 1952, the appellant gave notice to the respondents intimating to them 
that the period of the rent note executed by them whichihad been statutorily 
extended would expire.on March 31, 1953, and calling upon them to deliver 
possession of the lands to him immediately thereafter. Before the notice could 
be effectively enforced on the expiration of the period of the lease, however, 
Bombay Act XXXIII of 1952 came into operation on January 12, 1953, This 
Act repealed s. 14(2) and amended s. 5 and added sub-s. (3) to it. Shortly 
stated the effect of this amendment was that the tenancy of the respondents, who 
were till then ordinary tenants as distinct from protected tenants, could not be 
terminated on the expiry of their tenancy except by giving one year’s notice 
and that too on the ground that the lands were required by the landlord for 
bona fide personal cultivation and that the income of the said lands would be 
the main source of income of the landlord. The relevant averments about these 
grounds had to be made by the landlord in issuing the notice to the tenants 
for terminating their tenancy. 

On April 4, 1953, the appellant instituted the present tenancy proceedings 
for obtaining possession of the lands. The Mamlatdar who tried the proceed- 
ings rejected the appellant’s claim on the ground that he had not terminated 
the tenancy of the respondents as required by law in that he had not given the 
statutory notice making the prescribed relevant averments in that behalf. The 
appellant then preferred an appeal against the decision of the Mamlatdar but 
the appellate authority agreed with the view taken by the Mamlatdar and dis- 
missed his appeal. The dispute was then taken by the appellant befgre the” 
Bombay Revenue Tribunal by way of a revisional application; and the revi- 
sional application succeeded. The Tribunal held that the relevant amendments 
on which the Mamlatdar and the appellate authority had relied in dismissing 
the appellant’s claim were not retrospective and that the appellant was entitled 
to eject the respondents. This order of the Revenue Tribunal was challenged 
“by the respondents by a petition filed by them under art. 227 of the Constitution 
in the Bombay High Court. The High Court has allowed the writ petition and 
held that the relevant amendments are retrospective in operation and that the 
appellant is not entitled to eject the respondents, On that view the order passed 
by the Revenue Tribunal has been set aside and that of the appellate authority 
restored. It is against this derision that the appellant has come to this Court 
by special leave. 

Tt is necessary at the outset to Set out the relevant statutory provisions which 
fall to be considered in the present appeal. 

Section 23(7) (b) of the Bombay Tenancy Act of 1939 which statutorily ex- 
tended the original contractual five years period of the lease to ten years reads 
thus: 


“Every lease subsisting on the said date (that is to say the date on which section 23 
came into force) or made after the said date in respect of any land in such area shall 
be deemed to be for a period of not less than ten years”. 

We have already noticed that as soon as this Act was made applicable to the 
area where the lands in question are situated the original period of five years 
agreed to between the parties for the duration of the lease was statutorily ex- 
tended to ten years. 

Then followed the Tenancy Act LXVII of 1948. Section 5 of the said Act 
originally stood thus: 


“5. (1)No tenancy of any land shall be for period of Jess than ten years. 
(2) Notwithstanding any agreement, usage or law to the contrary, no, tenancy shall 
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be terminated before the expiry of a period of ten years except on the grounds men- 
tioned in section 14: 

Provided that any tenancy may be terminated by a tenant before the expiry of a 
‘period of ten years by surrendering his interest as a tenant in favour of the landlord.” 
Section 14, sub-s. (2), which is relevant, reads thus: 

“In the case of a tenant, the duration of whose tenancy is for a period of ten years 
or,more, the tenancy shall terminate at the expiration of such period, unless the land- 
lord has by the acceptance of-rent or bY any: other act or conduct of his allowed the 
tenant to hold over within the meaning of section 116 of the ‘Transfer of Property 
Act, 1882,” í i 


Où PN 12, 1953, the PONE Act XXXIII of 1952 came into force. By 
‘this amending ‘Act the following proviso was added to sub-s. (Z) of s. 5: 
“Provided that’ at the end of the said ‘period and thereafter at the end of each period 
‘of ten years in succession, the tenancy shall, subject to the provisions of sub-sections (2) 
and (3), be deemed to be renewed for a further period of ten years on the same terms 
and conditions notwithstanding any agreement to the contrary.” 
The said amending Act repealed ` s. 14(2) of Act LXVII of 1948 and amended 
‘s. 5, stib-s. (2) in this way: 


“The landlord may, by giving the tenant one ` year’s notice in writing before the end 
of each of the periods referred to in sub-section (1), terminate the tenancy, with effect 
from the thirty-first day of March in the last year of each of the said period, if he bona fide 
requires the land for any of the purposes specified in sub-section (1) of section 34, but 
‘subject to the provisions of sub-sections (2) and (2A) of the said section, as if such 
tenant was a protected tenant.” 

A new,sub-section, sub-s..(3) was added to s. 5. “This. new sub-section reads thus: 

“Notwithstanding anything contained in sub-section (= 

(a) every tenancy shall, subject to the provisions of sections 24 and 25, be liable to be 
terminated at any time on any of the grounds mentioned in section 14; and 

(8) a tenant may terminate the tenancy at any time by surrendering his interest as 
a tenant in'fąyour of the landlord: 

Provided that such surrender shall be’ ‘in’ writing and shall be verified before the 
Mamlatdar in the prescribed manner.” 


It is common ground that if the provisions of thé amending Act XXXIII of 
1952 are applicable to the present proceedings the appellant would not be entitled 
to claim -the’ ejectment of the respondents because he has not given any notice 
in that behalf as prescribed by the said relevant provisions of the amending 
«statute. His case, however, is that the technical requirements of a valid notice 
prescribed by the amending Act do not apply to his claim inasmuch as the rele- 
vant provisions of the amending Act are not retrospective in operation. Accord- 
ing to him he has already given notice ta the respondents ou March 11, 1952, 
intimating to them unequivocally his intention to eject them from the lands 
on the expiration of the ten year period of the'lease. The High Court has held 
that this contention is not well-founded and so the appellant’s claim for ejectment 
has been dismissed.. The question which arises for our decision is whether the 
appellant is entitled to eject the respondents even without complying with the 
statutory requirement as to the valid notice prescribed by ane amending Act 
XXXIIT of 1952. 


Tt would be noticed that though the lease originally was for five years, before 
the five years expired the duration of the lease was statutorily extended to ten 
years, by virtue of the provisions of s. 23C1 ) (b) of Act XXIX of 1939. A some- 
what similar, though from the point of view of the appellant a more revolu- 
tionary, result followed ‘when a proviso was added to s. 5(/) by the amending 
Act XXXIII of 1952. By virtue of this amendment the period of the lease gets 
automatically extended for ten years from time to time. In other words, before 
“the lease in favour of the respondents could expire on March 31, 1953, by virtue 
of the proviso to s. 5(/) of the amending Act of- 1952 it got extended for ten 
years, and ainless it is terminated-by a‘valid notiée or a surrender is made by the 
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tenant as specified by the statute the tenancy would be extended from time to 
time at every stretch for ten years. Therefore, there can be no doubt that as à 
result of the amending Act of 1952 the expiration of the lease did not take 
place on March 31, 1953, as had been anticipated by the appellant when he 
gave notice on March 11, 1952. In one sense the amending Act which is un- 
doubtedly a piece: of beneficent legislation conferred on the respondents addi- 
tional rights and these additional.rights were conferred on them before ‘the 
lease in their favour had come to an end.. "n order:to put an end to the tenancy 
thus statutorily safeguarded the appellant has to follow the course prescribed by 
the amending statute and give a valid notice as required by the said statute. 
Just as the appellant could not have complained against the extension of the 
original period of five years to ten, years by Act XXIX of 1939 so he cannot 
complaiù against „the further extensions „statutorily granted to the respondents 
‘by s. 5(1) ‘of. the amending Act XXXIII of 1952. “That is one aspect of, the 
matter. ! 


Besides, it is necessary to bear in eel that the right of the appellant to 
eject, the respondents would arise only on the termination of the tenancy, and 
in the present case it would have been available to him on March 31, 1958, if 
the statutory provision had not in the meanwhile extended the life of the 
tehancy. It is true that the appellant gave notice to the respondents on March 
11, 1952, as. he was then no doubt entitled to do; but his right as a landlord to 
obtain possession did not acerue merely on the giving of the “notice, it accrued in 
‘his favour on the date when the lease expired. It is only after. the period 
‘specified in the notice is over and the tenancy has in fact expired that the land- 
lord gets a right to, eject the tenant and obtain possession of the land. Consi- 
‘dered from this point of view, before the right accrued to the appellant to eject 
the respondents amending Act XX XIII of 1952 stepped in and deprived him 
‘of that right by requiring him to comply with the statutory requiements as to a 

valid notice which has to be given for ejecting tenants. e, 


In this connection it is relevant to distinguish between an existing right and 
-a vested'right. Where-a statute operates: in future it cannot be said to be re- 
trospective “merely because within the sweep of its operation all existing rights 
-are included. As observed by Buckley L.J in West v. Gwynne’ retrospec- 
tive operation is one matter and interference with existing rights is another. 
“| ..If an Act provides that as at a past. date the law shall be taken to have been that 
-which it was not, that Act I understand to, be retrospective . That is not this case.’ The 
question ‘here,is whether. a certain provision as to the contents of leases is addressed to 
the case of all leases or only of some, namely, leases executed after the passing of the Act. 
.The question is as to the ambit and scope of the Act, and not as to the date as from which 
the new law, as enacted by the Act, is to,be taken to have been the law.” 
These observations were made in dealing with the question as to the retrospec- 
tive construction of s. 3 of the 'Conveyancing and Law of Property Act, 1892, 
(55 & 56 Vict..c. 13). In substances. 3 provided that in all leases containing 
‘a covenant, condition. or agreement against assigning, underletting, or: part- 
‘Ing with the possession, or disposing of the land. or property leased without 
licence’ or consent, such covenant, condition: or agreement shall, unless the lease 
contains an expressed provision to the contrary, be deemed to:be subject to a 
„proviso to the effect that no fine or sum of money in the nature of a fine shall 
be, payable for or in respect of’ such licence or consent. It: was held that the 
‘provisions. of the said section applied to all leases whether executed before or 
after the commencement of the Act; and, according to Buckley, L. J., this con- 
struction did not;make. the Act retrospective in operation ; it merely affected 
‘in future. existing rights. under all leases whether, executed before or after the 
‘date of the Act: The position in regard to the: operation of s. .5(/) of the 
amen Act with: which we are concerned appears to us to be „Substantially 
similar: gt go ae Ea 


wine Ta [1911] 2'Ch, Liat pn 11, 12. ton 


1961] TRIMBAK DAMODHAR V. ASSARAM (8.0.)—Gajendragadkar J. 569 


A ‘similar question had been raised for the decision of this Courtin Jivabhai 
Y. Chhagan2 in regard to the retrospective operation of s. 34(2) (a) of the said 
amending Act XXXIII of 1952 and this Court has approved of the decision of 
the Full “Bench of the Bombay High Court on that point in’ Durlabbhat v. Jha- 
verbhai.®: | It was held in Dur labbhai? s case that the relevant provision of the 
amending: Act would apply to all proceedings where the period of notice had 
expired after the amending Act had, come into force and that the effect of the 
‘amending Act was no-more than this that it imposed a new and additional limi- 
‘tation on the'right of the landlord to obtain possession from his tenant. It 
was nobrenved m “that “judgment that 


..A notice under s.'34(1) is merely a’declaration to the tenant of the intention of the 
landlord to terminate the tenancy; but it is ‘always open to the landlord not to carry out 
his ‘intention: ‘Therefore, for the application of the restriction under sub-s. (2-A) on the 
right of the landlord to terminate the tenancy, the crucial date is not the date of notice 
‘but the date on which the right ‘to terminate matures; that is, the date on which the 
ae stands terminated.” 

Bengeri, for the ‘appellant, ` fairly conceded that the decision of this 
‘Count in Tivabhiai’s s case Was agaitist his contention but he purported to rely 
on another decision ‘of this Court in Sakharam, v. Mankchand.4 In that case 
‘the Court was called. upon to consider’ the question. as to whether the provisions 
of s. 88 af Bombay Act LXVII of 1948, were retrospecetive in operation or not, 
and it has been Held that the said provisions are prospective. However, we do 
hot think that the position with regard ‘to the Provisions contained in s. "88 can 
be said to be analogous or similar to the position with ‘regard to the relevant pro- 
visions of the amending Act XXXIII of 1952 with which we are concerned in 
the present appeal. Therefore, we do not think-that Mr. Bengeri can make any 
effective use of the said’ decision. 

In the result the appeal fails and is dismissed with costs. 
e.. - : : : Appeal dismissed. 


` 
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“Present: Mr. Justice S. K. Das, Mr. Justice, A. K. Sarkar and Mr. Justice Raghubar Dayal. 


‘RAJA RAM MAHADEV PARANJYPE v. ABA MARUTI MALI.* 


‘Bombay Tenancy and Agricultural- Lands Act (Bom.-LXVII of 1948), Secs. 5, 14, 25, 29— 
- Transfer ,of Property Act (IV of 1882), Sec. 114—Tenancy terminated for default in 
payment of rent for three years—Whether tenant. can claim relief against forfeiture 
on equitable principles—Words “as he deems fit” in s. 29(3) whether warrants autho- 
rity concerned to make any order he thinks justice of the case requires—Tenant 
granted: relief umder s.25(1) for any year whether must be considered as having 
: failed to, pay rent for that year under s. 25(2)—Applicability of s. 114 of Transfer 
of Property Act to tenancies, governed by Bom. Act LXVII of 1948. 


t In equity relief-may be granted to a'tenant who has incurred a forfeiture under 

-` the terms ‘of the:tenancy; that is, his contract with the landlord. Where, however, 

vw. ` the tenancy terminates under a statutory provision, the landlord acquires a statu- 

«J ctory, right! to’ possession of the land and, therefore, to eject the tenant. In such a 
case no relief can be granted to the tenant on equitable principles. 

Tenants- of certain lands were in default in paying rents. to the landlords for three 

years within s.,14(1)(a) (i) of the Bombay Tenancy and Agricultural Lands Act, 1948, 

and due notices'were served by the landlords, terminating the tenancies as required 

. by the proviso to s: 14(1) of the Act. The tenancies were thus terminated and as the 

rent was not paid for three years under s. 25(2) of the Act: the tenants were not en- 

titled to be relieved against that termination | under s. 25(1) of the Act. On the 


‘(196T) 64°Bom.:L.R.'1S4, S. C.. > ` #Decided, December 1, 1961. Civil Appeals 
3 (1956) ‘58 Bom. yes R. 85, fB) e` V Nos. 258-259 of 1959 and 9 and 404 of 1960. 
4 (1961) 64 Bom. LR. 408, S. R : z> RORA A 5 f 
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question whether the tenant can claim relief on the principle on which equity grants 
relief against forfeiture of tenancies: — 

Held, that relief could not be granted to the tenants on equitable principles as equity 
cannot operate to annul the statute. 

Sitaram Vithal Chitnis v. Gundu Satyappa Dhade, disapproved. 

Section 29(3) of the Bombay Tenancy and Agricultural Lands Act, 1948, only con- 
fers power to make an order in terms of the statute, an order which would give effect 
to a right which the Act has elsewhere coħferred. The words “as he deems fit” in 
the section do not bestow a power to make any order on considerations de hors the 
statute which the authorities consider best according to their notions of justice. 

° Raghuvira Vyasaraya v. Govind Mogre; overruled. 
R. v. Boteler,’ referred to. 

The provisions in s. 114 of the Transfer of Property Act, 1882, are inconsis- 
tent with the provisions of the Bombay Tenancy and Agricultural Lands Act, 1948, 
and cannot, therefore, under s. 3 of the latter Act govern the tenancies to which it 
applies. 

For the purposes of s. 25(2) of the Bombay Tenancy and Agricultural Lands Act, 
1948, a tenant must be considered as having failed to pay rent for any year in respect 
of which he had been granted relief under s. 25(1) of the Act. Inspite of the relief 
granted under s. 25(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, the 
tenant remains a tenant who made default in paying rent for the year within the 
period specified in s. 14 of the Act and that is the tenant mentioned in s. 25(2) of the 
Act. In such a case the year of default can be taken into account in computing the 
three years mentioned in s.25(2). 

Anna Yadavrao Patil v. Keshav Madhav Ganeshakar,’ overruled. 


Tur facts are stated in the judgment. 


V. M. Limase and V. L. Narasimha Moorthy, Mrs. E. Udayaratnam and 8S. 8, 
Shukla, for the appellants (In all the appeals). 
B. C. Kamble and A. G. Ratnaparkhi, for respondents Nos, 1 and 3 (n C. A. 


No. 258 of 1959). 
S. Q. Patwardhan, with B. C. Kamble and A. G. Ratnaparkhi, A respondent 
No. 1 (in C. A. No. 259 of 1959) and the respondent (in C. A. No. 404 of 1960). 
Rameshwar Nath, for the respondent (in C. A. No. 9 of 1960). 


SARKAR J. These four appeals are by landlords whose applications to the 
authorities under the Bombay Tenancy and Agricultural Lands Act, 1948, for 
possession of the lands held by their tenants, on the ground that the tenancies 
had been terminated by due notices on the tenants’ failure to pay rents for 
three years, were dismissed. 

These authorities refused in three of these cases to make an order for posses- 
sion either because the tenants had paid up all rent which had fallen in arrear or 
“because the authorities thought it proper on the facts of the case to give them 
time to pay up. They felt that the tenants were entitled to relief against for- 
feiture on equitable principles. In the fourth case, which is covered by Civil 
Appeal No. 259 of 1959; it was held that there had not been on the facts of the 
ease default in payment of rent for three years and, therefore, the tenant was 
entitled to statutory relief against eviction under s. 25(/) of the Act which 
we shall later set out. 

The High Court at Bombay by a summary order, without stating any reasons, 
refused to interfere when moved under art. 227 of the Constitution. The land- 
lords have, therefore, filed these appeals with leave of this Court. 

We shall now deal with the first three cases and later take up the fourth case. 
In these three cases relief was granted to the tenants on the basis of certain ob- 


1 (1955) Special Civil Application No. 1695 3 (1864) 33 L.J.M.C. 101, 103. 
of 1955, decided by Chagla C.J. and Dixit J., 4 (1955) Special Civil Application No. 2073 
on November 1, 1955 (Unrep.). of 1955, decided by Chagla C.J. and Dixit J., 
2 [1955] Bom. 1069. on December 13,1955 (Unrep.)., 
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servation of the High Court at Bombay in Sitaram Vithal Chitnis v. Gundu 
“Satyappa Dhade," which we quote here: 


““Rvery court of equity will be extremely reluctant to enforce an order of ejectment 
against a tenant when the only ground on which the landlord seeks ejectment is failure 
to pay rent. Therefore, if the tenant is willing to pay all arrears of rent, in our opinion, 
it would be inequitable to turn these tenants out when they are prepared to make good 
the arrears of’ rent.” 

“With great respect to the learned Judges of the High Court, we are unable to 
‘assent “to the proposition so broadly put. 
We now set out the relevant provisions ‘of the Act. 


Section 5. (1) No tenancy of any land shall be for a period of less than teni years: 

Provided that at the end of the said period and thereafter at the end of each period 
,of ten years in succession, the tenancy shall, subject to the provisions of sub-sections (2) 
and (3), be “deemed to be renewed, for a further period of ten years on the same terms 
and conditions notwithstanding any agreement to the contrary. 

(2)... 

(3) “Notwithstanding anything contained in sub-section (1)— 

(a) every tenancy shall, subject to the ` provisions of sections 24 and 25, be liable to 
‘be terminated at any time on any of thé grounds mentioned in s. 14;. 

Section 14. (1) Notwithstanding any agreement, usage, decree, or okdek of a Court, 
the tenarfty ‘of. „any land held by a tenant shall not be terminated unless such tenant—~ 

(a) (i) has failed to pay in any year, ‘within fifteen: days from the day fixed...the 
rent of such land for that year,.. 

Provided that no tenancy of aay land held by a tenant shall be terminated on any 
of the grounds mentioned in this sub-section, unless the landlord gives three months’ 
notice in writing intimating the tenant his decision to terminate the tenancy and the 
ground for such termination. 

Section 25. (1) Where any tenancy of any land held by any tenant is terminated for 
non-fayment of rent and the landlord files any proceeding to eject the tenant, the 
Mamlatdar shall call upon ‘the tenant to tender to the landlord the rent in arrears together 
with. the costs of the proceeding, within fifteen days from the date of order, and if the 
tenant complies with such order, the Mamlatdar shall, in lieu of making an order for 
ejéctment, pass an order directing that the tenancy had not been terminated, and there- 
upon the tenant shall hold the land as if the tenancy had not been terminated: 

Provided that if the, Mamlatdar is satisfied that in consequence of total or partial failure 
of crops or similar calamity the tenant has been unable to pay the rent due, the Mamlat- 
_dar may, for reasons to, be recorded in writing, direct that the arrears of rent together 
with the costs of the proceedings if awarded, shall be paid within one year from the 
date of the order and that if before the expiry of the said period, the tenant fails to 
pay the said arrears of rent and costs, the tenancy shall be deemed to be terminated 
‘and the tenant shall be liable to be evicted. 

(2) Nothing in this section shall apply to any tenant whose tenancy is terminated 
for non-payment of rent if he has failed for any three years to pay rent within the 
period specified in section 14. 

Section 29. (1) A’tenant or an agricultural labourer or an artisan entitled to posses- 
sion of any land or dwelling house under any of the provisions of this Act may apply in 
writing for such possession to the Mamlatdar.. 

(2) No landlord shall obtain possession of any land or dwelling house held by a 
tenant except under an order of the Mamlatdar. For obtaining such order he shall make 
an application in the prescribed form and within a period of two years from the date on 
“which the right to obtain possession of the land, or dwelling house, as the case may be, 
is deemed to have accrued to him. 

(3) On receipt of ‘application under sub-section (1) or (2) the Mamlatdar shall, 
‘after holding an enquiry, pass such order thereon as he deems fit. 

We are not concerned i in these three cases with S. ‘24 mentioned in s. 5(3) (a). 


1 (1955) Special. Civil Application No. 1695 on November T; 1955 (Onrep.). 
of 1955, depided by Chagla C.J. land Dixit J., 
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The “date fixed”? enadi in s. 14(7) (a)(i) is, it may be stated, the 20th of 
March of each year. It is not in dispute in these cases that the tenants were in 
default in paying rents for three years within s. 14(/) (a)(i) and due notices 
had been served by the landlords terminating the tenancies as required by the 
proviso to s. 14(Z). 

By s. 5, therefore, a tenancy uder the Act is made to have an indefinite dura- 
tion: being renewable for ten years at the end of every ten years and the landlord 
cannot put an end to the tenancy except under the provisions of the Act, one 
of which is s. 14. This is irrespective of any contract between the parties. Un- 
der s. 14 én the default in payment of a year’s rent oceurring, the landlord may, 
if he so chooses, bring the tenancy to an end by giving the prescribed notice. 
‘If the tenancy is terminated, the tenant has, of course, no right to hold the 
Jand. The landlord would then be entitled to recover possession of the land 
from him. In view, however, of s. 29(2), the landlord cannot do so except by 
an application made to a Mamlatdar for the purpose. Now, when such an ap- 
plication is made in a case where the tenant has been in default, for not more 

. than two.years, s. 25(1) would have to be applied and the Mamlatdar would 
have to give the teriant a chance to ‘pay up and thereby annul the termination 
of the tenancy brought about under s, 14. 

Tn these three cases there is no controversy that the tenancies have been 
terminated under s. 14. There is also no dispute that the tenants are not en- 
titled to be relieved against that termination under sub-s. (/) of s. 25 because 
„of the provisions of sub-s. (2) of that section, as in these cases the rent had not 
-been paid for three years. They, however, claim relief on the principle on which 
equity grants relief against forfeiture of tenancies. The authorities under the 

‘ Act have’ granted them the relief by applying this equitable principle. 

. In our opinion, the authorities were clearly in error in thinking that they 
could grant rélief in these cases on equitable principles. In equity relief may 
“be granted to a tenant who has incurred a forfeiture under the terms of the 
“tenancy, that is, his contract with the landlord. Here, that is not the position. 
“The tenancies have been terminated in these cases under a statutory provision. 
“In the circumstances that have happened, the landlords have, in our opinion, 
“acquired a statutory right to the possession of the lands and, therefore, to eject 
the tenants, the reasons for which view we shall discuss in some detail later. 
“In such a ease, no relief can be granted to the tenants on équitable principles. 
“Equity does not. operate to annul a statute. This appears to us to. be well 
established but we may refer to White and Tudor’s Leading Cases in Equity 
(9th edn.), p. 238, where it is stated: k 

“Although, in cases of. contract between parties, equity will often relieve against 
penalties and forfeitures, where compensđtion can,be granted, relief can never be given 
„against the provisions of a statute.” 

_ „The order of the. authorities taking away the landlords’ statutory right to 
possession by application of rules of equity cannot be supported. 

.- It was then said that s. 29(3) gives ample power to the authorities to refuse 
-to make an order for possession in the landlord’s favour if .the tenant pays 
up the arrears and the justice of the case requires that the tenant should not 
-be deprived of the land. That sub-section no doubt says that the Mamlatdar 
-‘‘shall...pass such order thereon as he deems fit.” We are, however, wholly 
unable to agree that this provision warrants the making of any order that the 
authority, concerned thinks in his individual opinion that the justice of the 
case requires. We may here refer to R. v. Boteler® where a statute which con- 
ferred power upon Justices to issue a distress warrant ‘‘if they shall think fit’’ 
was considered. In that case the Justices had refused to, issue the distress 
warrant. Cockburn, C. J., observed: 

“They went upon the ground that the introduction of this extra-parochial TO into 


2 (1864) 33 L.J.M.C, 191, 103, 
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the union was a thing unjust in itself; in other words, that the operation of the act of 
Parliament. was unjust...I think, therefore, it amounts virtually to saying,—‘We know 
that we ought upon all other grounds to issue the warrant, but we will take upon our- 
selves to say that the law is unjust, and we will not carry out the law’. That.is not 
such an exercise of discretion as this Court will hold, in accordance with the authorities 
cited, to be one upon which it will act. The Justices must not omit or decline to dis- 
charge a duty, according to law” . 

We think that. that. -is what the authorities in the three eases before us have 
done. They;have refused to carry out the Act because they felt that it worked 
hardship. They have refused to give to the landlords the relief wah the Act 
said they should have. 

Now, we feel no, doubt that the Act provided that a tenant should ie granted 
relief only. in a case where he had not been in arrears with his rents for more 
than two years; in other words, if he.had been in arrears for more than two 
years he was not to be given any relief against ejectment and the landlord 
would be entitled to an order for possession, First, we have to point out that 
the tenancy haying beèn terminated in terms of the statute, the statute would 
necessarily create a right in the landlord to obtain possession of the demised 
premises. The tenancy having been terminated, the tenant is not entitled to 
remain in possession and the only person who would then be entitled to posses- 
sion would be the landlord. The statute having provided for the termination 
of the tenancy would by necessary implication create a right in the landlord to 
recover possession. The, statute recognises this right by providing by s. 29(2) 
for its enforcement by an application to the Mamlatdar. Indeed, s. 29(2) 
itself mentions this right expressly for it says that the application shall be 
made within’ two years from ‘the date on which ‘‘the right to obtain possession 
of the land’’ accrued to the landlord. We repeat that this is a statutory right 
because it is the statute which fixes the terni of the tenancy and also provides 
for its termination; it is not a contractual right which may be made subject 
to an equitable relief. 

We turn now to s. 25. Under sub-s. (1) of this section the tenant has a right 
to an order continuing the tenancy in spite of its termination by notice under 
š. 14 for non- payment of rent. Sub-section (2), however, provides that sub-s. 
(1) shall not be available to a tenant if he has failed for any three years to 
pay reut. The/result is that the statute itself provides for relief to a tenant 
where such a ‘termination has taken place and prescribes the conditions on 
which relief would be-available. It would follow that the statute indicates 
that the tenant would not have the relief in any other circumstances. The 
result.of this would inevitably be that the statute confers a right on the land- 
lord to recover possession where the right under s. 25(1) is not available to the 
tenant, which right he can enforce in the manner indicated. That being so, 
s. 29 (3) cannot be read as conferring on the authorities a power to annul this 
intendment of the Act. The words ‘‘in lieu of making an order for eject- 
ment” in sub-s. (Z) of s. 25 support the view that the ‘Act intends that except 
in the circumstances mentioned in it, the landlord is entitled as of right to get 
an order for possession from the Mamlatdar. This view is further strengthen- 
ed by the proviso to s. 25(/) which says that if the default in payment of rent 
had been caused by failtire of crops or similar reasons, the Mamlatdar may 
give the tenant a year’s time to pay up and shall then provide in the order to 
be made by him that on the tenant’s failure to pay within that year, ‘‘the 
tenancy shall be deemed to be terminated and the tenant shall be liable to be 
evieted’’. In such a.case, the Mamlatdar could not by virtue of his supposed 
powers under s. 29(3) give further relief if the tenant who failed to pay as 
directed, for the Act makes it incumbent on, him to pass the conditional order 
of ejectment. There, of course, is no reason for the Act to have treated the 
cases under,sub-s. (1) and the proviso to it, differently. This again is another 
reason for saying that the Act provides that apart from the circumstances men- 
tioned in sub-s. (7) of s. 25 and the’pyoviso to it, the landlord has on a termi- 
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nation of the tenancy, a right to obtain an order for possession in his favour. 
It would be anomalous if the general words in s. 29(3) were to be construed? 
as conferring power on the authorities to deprive him of the right which the 
other provisions in the Act give him. 


We think, therefore, that s. 29(3) only confers power to make an order in 
terms of the statute, an order which would give effect to a right which the 
Act has elsewhere conferred. The words {as he deems fit’? do not bestow a 
power to make any order on considerations de hors the statute which the autho- 
rities consider best according to their notions of justice. Obviously, this pro- 
vision has been framed in general terms because it covers a variety of cases, 
namely, applications by landlords and tenants in different circumstances, each 
of which circumstance may ceall for a different order under the Act. 

One other argument under a similar head as dealt with previously, -was that 
the tenants were entitled to relief against forfeiture under s. 114 of the Trans- 
fer of Property Act. Scction 3 of the Act provides that 


“The provisions of Chapter V of the Transfer of Property Act, 1882, shall in so far 

as they are not inconsistent with the provisions of this Act, apply to the tenancies and 
leases of land to which this Act applies”. 
The present contention of the tenants is based on this section. It may be point- 
ed out that ch. 5 of the Transfer of Property Act includes ss. 114 and 117. The 
last mentioned section provides that nothing in ch. 5 shall apply to Itases for 
agricultural purposes except in so far as the State Government by notification 
declare them to be applicable. No such notification had been issued by the 
State Government. Therefore, the landlords contend, s. 114 does not apply to 
the present leases which are for agricultural purposes and the tenants are not 
entitled to relief under it. It does not seem to us necessary to decide the ques- 
‘tion so raised. Jn our view, the provisions in s. 114 of the Transfer of Property 
Act are inconsistent with the provisions of the Bombay Act and cannot, there- 
fore, under s. 3 of the latter Act govern the tenancies to which it applies. * We 
have earlier stated that the Bombay Act clearly intended that relief against 
termination of tenancy for non-payment of rent would be given only i in the cases 
mentioned in s. 25(/) and in no others. Under s. 114 of the Transfer of Pro- 
perty Act relief may be given in other circumstances. Therefore, the provi- 
sions of this section are inconsistent with the provisions of the Bombay Act. 
For this reason we do not think that the tenants in the cases before us are en- 
titled to claim any relief under s. 114 of the Transfer of Property Act. 


We think, therefore, that the tenants were not entitled to the relief which 
the authorities below granted them. Before we pass on to the other appeal rais- 
ing a different question, we have to refer to the case of Raghuvira Vyasaraya v. 
Govind Mogre? where it had been held by Chagla, C.J., that s. 29(3) justifies 
an order granting relief to the tenant and refusing to make an order for pos- 
session in favour of the landlord even where the tenant has not paid rent for 
more than two years. We think that this case was wrongly decided. Chagla, 
C.J., held that s. 25 did not confer any substantive right on the landlord to 
obtain possession and that s. 29(3) conferred on the Mamlatdar a discretion to 
pass any proper order that he thought fit. We think, for the reasons earlier 
stated, that on both these matters the learned Chief Justice was in error. We 
repeat that under the Act the landlord gets a right to obtain possession of the 
demised premises on the termination of the tenancy under s. 14 and that s. 25 
as also s. 29 clearly recognises that right. 


We turn now to the remaining appeal, namely, Civil Appeal No. 259 of 1959. 
The question raised here is whether for the purposes of s. 25(2) a tenant is to 
be considered as having failed to pay rent for any year in respect of which he 
had been granted relief under s. 25(7). The Revenue Tribunal, following a 
decision of the High Court at Bombay in Anna Yadevrao Patil xv. fCeshav Ma- 

2 [1955] Bom. 1069. 
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dhav Ganeshakar+ held that where a landlord made an application for posses- 
Sion of the demised land on the failure of the tenant’ to pay rent for a year 
within the time prescribed in s. 14, and the Mamlatdar granted relief to the 
tenant under s. 25(/), the default was merged in the order of the Mamlatdar 
and could not thereafter be relied upon for the purposes of s. 25(2). We did 
not have the original judgment of the High Court placed before us and are 
not aware of the reasons which persuaded it to the view that it took. 

In our opinion, that view is clearlf incorrect. Section 25(2) says that noth- 
ing in s. 25—-which of course only means sub-s. (7) of that section—shall ap- 
ply to any tenant whose tenancy is terminated for non-payment of rent if he 
nas failed for any three years to pay rent within the period specified in s. 14. 
We are unable to appreciate the contention that when a tenant has been grant- 
ed relief under s. 25(/) in respect of any year’s default, the default merged in 
the order granting relief and ceased to be a default. How can the default for 
the year merge in an order? No doubt relief has been given against the conse- 
quence of the default for the year, but that does not wipe out the default itself; 
it only prevents the termination of thé tenancy, if any, consequent thereon, 
becoming effective. Inspite of the relief granted under s. 25(/), the tenant 
remains a tenant who made default in paying rent for the year within the 
period specified in s. 14 and that is the tenant mentioned in s. 25(2). We find 
nothing jn s. 25(2) to justify the view that in such a case the year of default 
eannot be taken into account in computing the three years there mentioned. 
It is of some significance to point ont that s. 25(2) does not require three 
successive years of default but it is satisfied where the tenant has been in de- 
fault for any three years. If the interpretation put by the High Court were 
to be accepted, then a landlord wishing to recover possession of his land would 
have to wait till the tenant has committed default for three years, for if he 
took steps earlier and relief was granted to the tenant, he would not be able to 
recover possession after two more years of default by the tenant. We see no 
justification for thinking that the Act intended to put so much difficulty in the 
way of landlords. 

We, therefore, come to the conclusion that these appeals must succeed. We 
set aside the orders of the High Court in the cases in which that Court had 
been moved and of the Revenue Tribunal and other authorities under the Bom- 
bay Act refusing to make an order for possession in favour of the landlords. 
We direct that the respondent tenants make over possession of the lands held 
by them to their respective landlords. The appellants will be entitled to costs 
throughout. i 


Appeals allowed. 


° 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice K. N. 
` Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar. 


THE STATE OF BOMBAY v. F. A. ABRAHAM.* 
Government of India Act, 1935 [25 & 26 Geo. V. Ch. 42] Sec. 240(3)—Constitution of 
India, Art, 311—Person officiating in civil capacity reverted for unsatisfactory work 
' Such reversion not affecting his condition and prospect of service—Whether re- 
version amounts to reduction in rank—Government’s refusal to supply reasons for 
such action whether proves that reversion was reduction in rank by way of punish- 
ment. 


When a person officiating in a civil eapacity in India, is reverted for unsatisfactory 
work and the reversion has not in any way affected him so far as his condition and 
prospect of service are concerned, that reversion does not amount to a reduction in 


4 (1955) Special Civil Application No, 2073 *Decided, December 12, 1961. Civil Appeal 


of 1955, decided by Chagla C.J. and Dixit J., No. 59 of 1961 
on December 18, 1955( Unrep.). 
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-rank and, therefore, s. 240 (3) of the Gerena of India Act, 1935, Gud corres, 
ponds to art. 311 of the Constitution of India), is’ not ‘attracted. The’ Government’g, ; 
refusal to supply such a person with the reasons why ‘action was taken against tim- 


, does not prove that the reversion was a reduction in rank by way of punishment: 


af 


A person is given an officiating. post to test his ‘suitability to be made „permanent i 


in it. later. Here it is an implied term of the officiating appointment that if he is i 


found unsuitable, he would have to go back. If, therefore, the appropriate autho-, - 


rites find him, unsuitable for the higher sank and then revert him back: to his 
. original lower rank, the action taken is in accordance with ‘the terms on which the 
Officiating post had been given. It is in no way a punishment and i is not, therefore, a 
seduction in rank. 
M. A. Waheed v.. ‘State of Madhya Pradesh? overruled. 
Parshotam Lal Dhingra, y. The Union of India’, referred to. 


N. 8. Bindra, with R. H. Dhebar, for the appellant. . ` 
~ Frank Anthony, d. B. Dadachanji, ' O. C. Mathur and Ravinder Narain, for 
the respondent. 
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SARKAR J. This is an appeal by the State of Maharashtra against the judg- 


* ment of, the High Court at Nagpur confirming the decree of the. Additional 


"District Judge, Nagpur, declaring that the order rever ting the respondent from 
the rank of officiating Deputy’ Superintendent of Police to the rank of €nspector 
‚of Police, was illegal and void, and granting certain consequential reliefs. 

The judgments of the High Court and the learned Additional District Judge, 


* ‘seem to us to be clearly unsustainable. ‘The Courts below held that the respondent 


had been reduced in rank in violation of the terms of s. 240(3) of thie Govern- 


` ment of India Act, 1935, which corresponds to art. 311 of the Constitution, 


‘inasmuch as he. was not given an opportunity, to show cause against the, order 
ed to be made. It is not in dispute that the opportunity had not been 
given. In our view, however, for reasons to be pr eeently. stated, the respondent 
was.not entitled to that opportunity. 

-On June 8, 1948, the respondent was holding the post of Inspector in the 
Central Provinces and Berar Police Service. He was- appointed to officiate as 
Deputy Superintendent of Police with effect from June 9, 1948. On January 


‘27, 1949, his services were lent to the Hyderabad Government i in connection with 


the police action then being taken there. On February 5, 1949, he was sent 
back to the Central Provinces and Berar. On February 19, 1949, ‘the Inspector 


- General-of Police, Central Provinces and Berar, passed an order which reads 


. 


as, follows : 
“Shri F. A. Abraham (respondent) aii Superintendent Police, Parbhani, is re- 
verted to rank of Inspector.” 
It is this order which was sought to” be impugned by the respondent in ay 
suit out of which this appeal arises. * ` 
After the order of reversion»had been made the respondent, où February 23, 
1949, asked for the reason for which he was reverted. On March 3, 1949, the 


‘Government refused to communicate the reasons to him. On May 25, 1949, 


- a confidential memorandum was sent by the District Superintendent of "Police, 


Parbhani, to the Deputy Inspector General of Police, Aurangabad, in which 
he stated ‘that he had conducted an inquiry into certain allegations of corruption 
made against the respondent while he was acting in the service of the Hyderabad 
Government at Parbhani and he thought that those allegations were of sub- 
stance. Thereupon, the Deputy Inspector General of Police, Aurangabad, held 


a departmental inquiry regarding these allegations and found that they had not .' 


been proved. This inquiry had “been held ‘behind the back of the respondent. 
Notwithstanding this, the ordet ‘reverting ‘the’ respondent was maintained. 
There is a letter addressed by the Inspector General of Police tg the Chief 


L [1954] N.LJ. 305. . 2 [1958] 5.C.R. 828, at p. 842. ys 
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Sourstar y. fo E ET of Madhya Pradesh dated August 19, 1950, written 
after the depadrtmental inquiry wherein itis stated that the respondent’ s previous 

‘ Fecord Was not’ satisfactory and that he had been promoted tq officiate as Deputy 
Superintendent of Police as the Government: was-in need-of officers and that 
he had beéit: given a chance.in the expectation that he would turn a new leaf 
but the complaint made in the confidential memorandum was a clear proof that 
‘the officer was, habitually dishonest. gnd did not deserve promotion. The re- 
spondent. made Fepresentations to the Government to revise the order reverting 
him to the lower rank but the Government expressed its inability to do so. 
Tt may be stated here that on the promulgation of the Constitution the Central 
Provinces and Berar became the State of Madhya. Pradesh in the, Indian Union. 

In thé judgment under appeal the High Court followed its earlier decision 
in M. A. Waheed v. State of Madhya Pr adesh.1. in which it had been held that 
if a person officiating in a higher post is reyerted to his original post in the 
normal 4 course, that is,,on ‘account. of the cessation of the vacancy or his failure 
to acquire the required qualification, the reversion does not amount-to a re- 
duction in rank, but if he is reverted for unsatisfactory work, then the reversion 
amouits to reduction ih rank. The High. Court held’ that -the Government’s 
plea that the respondent had been promoted as there was dearth of officers was 
an after-thought and that the fact that the respondent had been given a chance 
to officiate in: “the higher post prima fdcie showed that he was fit to hold that 
post. The High Court also held that the. Government’ 8 refusal to communicate 
to the respondent the reasons for His reversion or to give him the report of the 

‘inquiry, indicated that the Government was revérting him on the ground that his 
work was not satisfactory. It, therefore, came to the: conclusion on the authority 
of M. A. Waheed’s case that the respondent must be held to have been reduced 
‘in rank and this reduction in rank was"illegal as the respondent had not been 
given an opportunity to show cause against it. 

” Weare unable to’ agree with the observation in M. ae Waheed’s case that 
when, a person officiating in a post is reverted for unsatisfactory work, that 
reversion améuhts to a reduction. i in rank. “A person officiating in a post has no 
right to hold it for all times. “He may have ‘been’ given the officiating post ` 
because the permanent incumbent was not’ available, having gone on leave or 
being away for some other reasons. When the’ permanent incumbent comes 
back, the person officiating is naturally reverted to his original post. This is no 
‘reduction in rank for it: was ‘the very term ‘on which he had been given the 
officiating post: Again, sometimes a person is given an officiating post to test 
his suitability to be madé ‘permanent in it later. Here again, it is an implied 
‘term of the ‘officiating appointment that'if he is found ‘unsuitable, he would 
have to go back. If, therefore, the appropriate ‘authorities find him unsuitable 
for the higher rank and then revert him Back to’ his original lower rank, the 
action taken is in‘ accordance with the terms on which the officiating post. had 
been given. It is in no way a punisliment and is not, therefore, a reduction in 
rank. It has been held by this Gourt in’ Par skotan Lal Dhingra v. The Union 
of India? that, 

“It is, therefore’ quite clear that appointment to a permanent ' post in a ‘Government 
service, either on probation, or on an officiating basis, is; from the very nature of such 
employment, itself’ of a‘ very transitory- character and, in the absence of any special 
contract or specific rule regulating the conditions öf the service, “thé implied term of 
such appointment, under the ordinary law of ‘master and sérvanf, is that it is terminable 
at any time. In short, in the case of an appointment to a ‘permanent post in a Govern- 
ment service on probation or'on an officiating basis, the servant so appointed does not 
acquire any substantive right to ‘the post and consequently :‘cannot complain, any more 
than a. ‘private servant employed on probation or’ on an officiating basis can do, if his 
service is terminated at any time.” 


The respondefit had of course no o right to- the post of Deputy Spaai of 


1 [1954] N.L.J. 305. 2 [1958] S.C.R. $28, at p. 842, 
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Police to which he had been given an officiating appointment and he does ngt 
contend to the contrary. He cannot therefore, without more, complain if he is 
sent back to his original post. This is what happened in this case even if it be 
taken that the respondent had been reverted to his original rank because he was 
found unsuitable for the higher rank to which he bad been given an officiating 
appointment: 

It is; however, true that even an. officiating person may be reverted to his 
original rank by way of pus It was, therefore, observed in Dhingra’s 
sapo. (p. 863): ' 

.. Thus if the order entails or ‘provides for the forfeiture of his pay or. allowances 
or the loss of his seniority in his substantive rank or the stoppage or postponement of 
his future chances of promotion, then that circumstance may indicate that although in 
form the Government had purported to exercise its right to terminate the employment 
or to reduce the servant to a lower rank under the terms of the contract of employment 
or under the rules, in truth and reality the Government has terminated the employment 
as and by -way of penalty.” 


It is quite clear that the circumstances mentioned in this observation have 
not occurred in the present case. The reversion has not in any way affected 
the respondent so far as his condition and prospect of service are concerned. 
He, of course, lost the benefit of the appointment to the higher rank but that, 
by ‘itself, cannot indicate that’ the reversion was by way of punishment because 
‘he had no right to continue in the higher post or to the benefits arising from it. 
‘He had’ been reverted in exercise of a right which the Government had under 
‘the ternis of ‘the officiating employment. The High Court seems to us to have 
been in error in thinking that the Governments refusal to supply the respondent 
“with the reasons why action was taken against him proved that the reversion was 
‘a reduction in rank by way of punishment; the refusal cannot prove that. It 
may give rise to a suspicion about the motive which led the Government to take 
the action, but it is now firmly established that if the action is justifiablé under 
‘the terms of the employment, then the motive inducing the action is irrelevant 
in deciding the question whether the action had been taken by way of punish- 
ment: see Par shotam Lal Dhingra’s case at p. 862. It does not require to be 
repeated now that, unless the reversion is by way, of PURER s. 240(3) is 
vot attracted. 

The High Court seems to have been in error also in drawing an | inference from 
holding of the departmental inquiry that the respondent must have been re- 
duced in rank by way of punishment. The departmental inquiry was held long 
after the order reverting the respondent had been passed and could not have 
been the occasion for the reversion of the respondent. The Government had the 
right to consider the suitability of the respondent to hold the position to which 
he had been appointed to officiate. It was entitled for that purpose to make in- 
quiries about his suitability. This is all that the Government did in this case. 
This inquiry cannot show, whatever the findings may have been, that the rever- 
sion earlier made was by way of punishment. 

Mr. Anthony for the respondent referred us to State of Bihar v. Gopi Kishore? 
in which it was observed (p. 691) : 

“But, if instead of terminating such a person’s service without any enquiry, the em- 
ployer chooses to hold an enquiry into his alleged misconduct, or inefficiency, or for 
some similar reason, the termination of service is by way of punishment, because it puts 
a stigma on his competence and thus affects his future career. 

.That case dealt with the discharge of a probationer officer on the ground that he 
-was unsuitable. The observation there made was' considered by this Court in the 
later case of The State of Orissa v. Ram Narayan Das* where it was said, 

“The third proposition in the latter case refers to an enquiry into allegations of mis- 

e 


3 [1960] A.LR. S.C. 689. Court) (Unreported). 
4 Civil Appeal No. 61 of 1959 (Supreme noos 
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conduct or inefficiency with a view,.if they were found established, to imposing punish- 
ment and not to an enquiry whether a probationer should be confirmed.” 
We would repeat that in the present case the enquiry was concerned with ascer- 
taining the suitability of the peapendent, for the higher rank and was not a 
punishment. 

At one stage Mr. Anthony was ania to argue Liat the enquiry was really 
a part of the original order .of reversion and that it had -been deliberately post- 
poned so as to avoid. the applicability of s. 240(3) of the Government of India 
‘Act, 1935. No such case is made in the plaint. Neither was it made in the 
Courts below nor can it be based on their- findings. Such a case capnot now 

e made. 


. We think, therefore, that the appeal must be allowed with costs throughout 
and we order accordingly. 


“Appeal allowed. 
l soa" k ORIGINAL CIVIL 


: Before Mr. Justice Mody. 


THE SPECIAL LAND ACQUISITION OFFICER v. THE 
e TRUSTEES OF THE PORT OF BOMBAY.* ` 


band Acquisition Act (I of 1894), Secs. 53, 25—Indian Evidence Act (I of' 1872), Secs. 101, 
102—Civil Procedure Code (Act V of 1908), O. VIII, rr, 1, 2; O. XVIII, r. 3; Secs. 151, 
135—Procedure in Land Acquisition Reference—Whether obligatory upon Land Ac- 
quisition Officer to give notice in advance to claimant of instances and their particulars 
—Where such notice given whether claimant can lead evidence on hypothetical basis 
of the Land -Acquisition Officer subsequently leading evidence—Procedure after Land 
Acquisition Officer has completed his- evidence as to facts and-before he leads opinion 
evidence—Nature of claimants evidence which can be admitted. - 


The award made by the Land Acquisition Officer being merely an offer, the burden 
of proving that the compensation payable to him in respect of the property acquired 
exceeds that amount is on the claimant. The claimant must, therefore, lead all his 
evidence to show what according to him, is the correct amount of compensation which 
should be awarded in his reference. The claimant’s’ evidence will include evidence 
of the instances he wants to rely upon for determining the market value of his pro- 
‘perty at the relevant date of acquisition and the evidence of his expert valuer. The 
expert valuer would yalue the property in acquisition on the basis of the instances 
of which evidence has been recorded till then. After such evidence is recorded the 
claimant must close his case. 

It is not obligatory upon the Land Acquisition Officer to give notice to the claimant 
in advance of the Land Acquisition Officer’s instances and their particulars, “Even 
if the Land Acquisition Officer gives such notice, the claimant cannot be permitted 
“to lead evidence on the hypothetical basis of the Land Acquisition Officer subse- 

quently leading evidence as to such instances. Therefore, the claimant must lead 
~” only his.own evidence, but, all of it, and close his case. 

After the Land Acquisition Officer has completed all his evidence as to facts, but 
before he leads his evidence which is purely opinion ‘evidence, the claimant must be 
asked to lead his evidence, if any. In, ‘such an eventuality, when the claimant is 
given the chance of leading evidence as to facts, that evidence must necessarily be 
confined to the instances proved or sought to be proved on behalf of the Land Acqui- 
sition Officer. After the claimant completes such further evidence, if | any, the claim- 
ant must also get an opportunity to ask his expert valuer to give his opinion on the 
basis of the additional facts comprised in the additional instances proved or sought 
to be proved on behalf of the Land Acquisition Officer and thereafter for that pur- 
pose the expert, who has been examined by the claimant, must be recalled. After 
the expert is recalled, he will again be examined on behalf of the claimant, but con- 


* Decided, February 14, 1962. Land Acquisition Reference No. 1 of 1958. 
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fined to the situation arising by reason of the facts relating to the additional instances, 
There would, therefore, be further cross-examination on behalf of the Land Acquisi~ 
tion Officer and thereafter further re-examination, if any, on behalf of the claimant. 
After such additional evidence of the claimant’s expert 1s over, the expert of the Land 
Acquisition Officer would be examined for the purpose of his deposing as to his opinion 
about valuation. 

Certain land admeasuring 3300 square, yards situated at Carnac Bridge in 
Bombay was acquired for the Carnac Receiving Station of the Tata Hydro Elce- 
trie Supply Co. Ltd., the Andhra Valley Power Supply Co., Ltd., and The Tata 
Power , Ltd., at Carnac Bridge. Claims for compensation were put in by 
the Bom ine Port Trust, the Sterling Investment Corporation Ltd., Bombay, and 
T, J. Lalvani. The latter also put in the valuation report of his architect one 
K. T. Divecha. The Special Land Acquisition Officer declared his award on 
March 16, 1956, and possession of the land was handed over on March 19, 1956. 
Out of the total amount of compensation awarded viz., Rs. 6,15,190 a sum of 
Rs. 29,000 was paid to T. J. Lalvani and he received it under protest. There 
was also a dispute between the Trustees of the Port of Bombay and the other 
two claimants affecting the apportionment of compensation. The claimants be- 
ing dissatisfied with the award as regards the amount of compensation and the 
apportionment of compensation, applied under s. 18 of the Land Acquisition Act 
for a reference to Court. The matter was accordingly referred tœ the High 
Court under s. 18 of the Act. 


The reference was heard. 


M. J. Mistry, with R. P. Bhatt, for the Trustees of the Port of Bombay. 

G. A. Thakkar, with S. K. Desai, for claimant No. 2. 

J. M. Gandhi, with S. V. Gupte and Mr. Rodrigues, for claimant No. 3. 

H. 'M. Seervai, Advocate General, with R. J. Joshi, for the Special Land Ac- 
quisition Officer. - . 


Mopy J. At this stage the Advocate General states that he Wants to cross- 
examine the witness Krishnarain Tuljaram Divecha on the basis of the facts 
of certain instances of lettings about which he will hereafter lead evidence and 
which he hopes to establish. ; 

In this connection, I may record that before he concluded the examination-in- 
‘chief of this witness, Mr. Gandhi himself had stated that the Special Land Acqui- 
‘sition Officer had given notice to his client, claimant No. 3, that at the hearing 
of this reference the Special Land Acquisition Officer will rely upon certain 
instances, that certain particulars of such instances were mentioned in the notice 
and that he wanted to put questions to the witness on the basis of such instances, 
including his opinion ou that basis. “At that stage I prevented Mr. Gandhi from 
asking this witness questions on such a basis, as it would be a mere hypothetical 
basis, because at that stage no evidence at all had been led as to the instances 
proposed to be proved on behalf of the Special Land Acquisition Officer. At 
that stage all the relevant facts may not have even been stated in the notice and 
additional relevant facts may later be elicited even by cross-examination of the 
witnesses examined in that behalf by the Special Land Acquisition Officer or by 
the claimant leading additional evidence relating to those instances. At that 
time I indicated to Mr. Gandhi what appeared to be the proper procedure. What 
the Advocate General now proposes to do also raises the same point about pro- 
“cedure and it appears that the correct procedure should be formally laid down 
for the purposes not only of this reference, but all similar land acquisition 
references. I, therefore, proceed to consider the entire position and to lay down 
such procedure. 

“ Jn this connection there are two basic points which must be borne in mind. 
The first point is that s. 53 of the Land Acquisition Act provides that save in 
so far as they may be inconsistent with anything contained in that Act, the 
provisions of the Code of Civil Procedure shall apply to all proceedings be- 
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fore the Coui ander that,Act. ‘A reference made’ to the Court as to valuation 
is a proceeding under the Act and s. 53, ‘therefore, clearly applies to it. The 
second point to be borne in mind is, that an award made in acquisition pro- 
eéedings is,.as repeatedly laid down’ by judgments, which are binding upon 
me, a mere offer. Of course, it is not an offer of the nature contemplated by 
the Indian Contract Act, because there is‘one particular feature attaching to 
it by reason of the provisions of s. 25, of the Land Acquisition Act. Even if 
the claimant fails iù his reference, the amount offered by the award cannot be 
reduced. But that feature is not ‘relevant to the present consideration. 

The award being merely an offer, the burden of proving that the compen- 
sation payable to him in respect of the’ property acquired exceeds that amount 
is oh the claimant. The burden of such proof would be on the claimant because 
of the provisions of ss. 101 and 102 of the Indian Evidence Act. There is no 
provision in‘the Civil Procedure Code which is relevant to burden of proof. 
My attention was called to the provisions of rr. 1 and 2 of O. XVIII thereof. 
They, however, deal with the right to begin and not with the burden of proof. 
The latter is an obligation and not a right. The claimant must, therefore, lead 
all his evidence to show what, according to him, is the correct amount of com- 
pensation which should be awarded in ‘his reference. The claimant’s evidence 
will include evidence of the, instances he wants to rely upon for determining 
the. markę value of his property at the relevant date of ‘acquisition and the 
evidence ‘of "his expert valuer. The expert valuer would value the property 
in acquisition on the basis of ‘the instances of which evidence has been re- 
corded till then. After all such evidence is recorded the claimant must close 
his.case. It is necessary that the claimant must close his case, because till he 
‘does so, the burden of proof being on the claimant, the Land Acquisition Officer 
cannot know and cannot decide for himself whether such burden has been dis: 
charged, and any case has been made out by the claimant and whether it has 

“become necessary for him—the Land Acquisition Officer—to lead his own evi- 
dence. 

At this stage two questions require consideration. The first of such questions 
is whether, before the claimant closes his case, the claimant should, or should 
be required to, ask his valuer to value the property in acquisition on the basis, 
not only of the claimant’s own instances of which the claimant has led evi- 
dence, but also of the instances of the Land Acquisition Officer of which the 
‘Land Acquisition Officer may have given notice in advance to the claimant. 
This would also include the incidental question whether an obligation should 
or even can be cast on the Land Acquisition Officer to give such notice to the clai- 
mant in advance. The answer to this question is obviously in the negative. 
Such instances are not part of the case of the claimant. The claimant’s obliga- 
tion would be merely to ‘answer to them or account for them if and when they 
are proved. Till he closes his case no evidence about such instances would | 
have been led. The Land Acquisition Officer may not succeed in leading evi- 
dence of all instances he would like to rely on. Even as regards such of those 

instances about which the Land Acquisition “Officer does succeed in leading 
evidence, more relevant facts may be elicited by the claimant by cross-exami- 
nation of the Land Acquisition Officer’s witnesses who depose to them. It ean- 
not, therefore, ‘be made obligatory upon the Land Acquisition Officer to give 
notice to the claimant in advance of the Land Acquisition Officer’s instances 
and their particulars. Similarly, even if the Land Acquisition Officer happens 
„to have given such notice, the claimant should not and should not be permitted 
“to lead evidence on the hypothetical basis of the Land Acquisition Officer sub- 
sequently leading evidence as to such instances. Therefore, the claimant must 
lead only his own evidence, but al] of it, and close his case. 

After the claimant closes his ease, it would become the duty of the Land 
Acquisition Officer to consider whether, on the evidence as led, he, in his ‘turn, 
should lead any evidence at all. At that stage the Land ‘Acquisition Officer 
may well take the stand that the claimant has failed to establish that the amount 
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of compensation should be higher than that of the award and invite a judg- 
ment without leading any evidence of his own. But it may also happen that 
the Land Acquisition. Officer may not take such a risk and he may lead evi- 
dence of his own, Like the evidence of the claimant, his evidence also would 
fall into two categories. The first category would include the evidence as to 
facts relating to the instances upon which the Land Acquisition Officer him- 
self wants the Court to rely. The second category would be the opinion evi- 
dence of an expert valuer whom,the Land Acquisition Officer may examine as 
to the correct value of the property in acquisition on the basis of the evidence 
led in the case. 

At this stage arises the segond of the said questions for consideration. If 
the Land Acquisition Officer leads evidence as to any instance of his own, 
should the-claimant be confined merely to the cross-examination of the Land 
Acquisition Officer’s witnesses who depose to it? Should the claimant not have 
an opportunity to lead thereafter the evidence of his own witnesses to bring 
before the Court additional relevant facts relating to that instance of the Land 
Acquisition Officer itself? Justice requires that the claimant must get such 
an opportunity. But when and how? Mr. Gandhi contended that a claimant 
can. do so as and by way of leading evidence in rebuttal and relied upon O. 
XVIII, r. 3, of the Civil Procedure Code. The Advocate General, however, 
pointed out that O. XVIII, r. 3, applies only when several issues arise in a 
case and the burden of proving some of them is on one party and th&t of prov- 
ing the others is on the other party, whereas in land acquisition references in- 
volving a dispute as to the quantum of compensation but not apportionment 
thereof between several claimants, there can be said to be only one issue, viz., 
what ‘is the correct amount of compensation, the burden of proving which is 
entirely on the claimant., This point urged by the Advocate General is cor- 
rect, There appears to be no other specific provision in this respect in the 
Civil Procedure Code, or the Evidence Act or elsewhere. The Advocate Gence 
ral, therefore, quite fairly pointed out that, in order to do justice, the Court 
may have to exercise its- inherent power under s. 151 of the (ode of Civil 
Procedure. Mr. Gandhi, in his turn, pointed out the provisions of s. 135 of. 
the Indian Evidence Act. .The provisions of that section also are relevant to 
the present consideration. Section 135 first merely states that the order in 
which witnesses are produced and examined shall be regulated by the law and 
practice for the time being relating to civil procedure, and then states that, 
in the absence of any such law, by the discretion of the Court. Under both 
the said provisions, therefore, the Court has the necessary power to devise the 
necessary procedure for this purpose to secure the ends of justice. 

Now, in my opinion, the opportunity should be given to the claimant only 
for the purposes of putting before the Court all the correct and relevant facts, 
It is the facts which, as sought to be established by the Land Acquisition Officer, 
have to be met by the claimant., Therefore, in my opinion, the correct stage 
at which the claimant should be asked to lead his evidence, if any, would be 
after the Land Acquisition Officer has completed all his evidence as to facts, 
but before he leads his evidence which is purely opinion evidence. In such an 
eventuality, when the claimant is given the chance of leading evidence as to 
facts, that evidence must necessarily be confined to the instances proved or 
sought to be proved on behalf of the Land. Acquisition Officer. -In other words, 
it would not be a-second opportunity to the claimant to prove more instances 
of which he had not-led evidence before he closed his case. Further, after 
the claimant completes such further evidence, if any, the claimant must also 
get „an. opportunity to ask his expert valuer to give his opinion on the basis 
of the additional facts comprised in the additional instances proved or sought 
-to.be proved on behalf of the Land Acquisition Officer and thereafter for that 
“purpose the expert, who has been examined -by the claimant, will have to be 
recalled. After the expert is recalled, he will again be examfhed on behalf 
_of-the claimant, but confined to the situation. arising by reason of the facts 
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relating to the additional instances. There would therefore be further cross- 
examination on behalf of the Land Acquisition Officer and thereafter further 
re-examination, if any, on behalf of the claimant. After such additional evi- 
dence of the claimant's expert is over, the expert of the Land Acquisition 
Officer would.be examined for the purposes of his deposing as to his opinion 
about valuation. 


APPELLATE CIVIL. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice K. K, Desai. 


AJGARALLI YUSUFALLI v. KACHARULAL MANEKLAL.* 
Bombay District Municipal Act (Bom. HI of 1901), Sec. 22—Clauses (a) and (b) of s. 22(3) 
whether exhaustive of cases in which validity of election brought in question—Ap-~ 
‘ plicability of s. 22(3)(b)' when elected candidate found disqualified from standing for 
election—What order to be made by Judge when he sets aside election of candidate 
on ground of his ineligibility. 


Clauses (a) and (b) of s, 22(3) of the Bombay District Municipal Act, 1901, deal 

with the specific cases which fall under them, but the powers, which the Judge hear- 
_ ing an election petition can exercise, are those specified in s. 22(2) of the Act. 

-ə Hifzurraheman Ansarsaheb v. Hasansaheb Abansaheb,’ disapproved. 
. Narayan Maruti v. District Judge, Kolaba’ and Samsherkhan Mohamadkhan v. 
Jafarali,? agreed with. 

Section 22(3)(b) of the Bombay District Municipal Act, 1901, will not apply when 
the candidate declared to have been elected is found to have been disqualified from 
standing for election. 

When the Judge sets aside the election of an elected candidate on the ground that 
he was not eligible to stand for election, he must direct that a fresh election should 
be’ held’ to elect another person in his place. 


The facts are stated in the judgment. 


M. A. Rane, for the petitioners. ' 
G. N. Vaidya, for the opponents. 


CHAINANI C. J. The dispute in this application relates to the election held 
in ward No. 2 of Dondaicha Varvade Municipality on September 25, 1960. 
Three councillors were to be elected from this ward and one of the three seats 
was reserved for women. There were eight candidates and they received votes 
as follows :— 


1. Ajgaralli Yusufalli 825 

2. Sushilabai Tukaram Jadhav * 270 cv 
3. Kacharulal Maneklal 325 = 
4. Suratsinh Padamsinh 131 

5. Khatun Bhikan Pinjari 52 

6. Bhika Supadu Bhavsar 298 

7. Gitabai Gangadhar Lingayat 273 

8. Shaikh Kasam Piran - 376 


Of the two women candidates, serial No. 7 Gitabai, who is opponent No. 2 in 
the present special civil application, was declared to be elected, as she had received 
three’ votes more than the other woman candidate Sushilabai. Amongst the 
male candidates, Shaikh Kasam Piran. was declared elected, as he had receiv- 
ed the highest number of votes. For the third seat there was a tie between 
Ajgaralli and Kacharulal, as they had secured equal number of votes. The 
Returning Officer, therefore, drew lots as provided in the Bombay District 
* Decided, June 13, 1962. oe Civil 2 (1952) 55 Bom. L.R. 314. 


Application Ne. 1459 of 1961. ° ‘3 (1953) 55 Bom. L.R. 853, 
(1948) 46 Bom. . LR. 3T. E; 
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Municipal Election Rules and -Ajgaralli was déclared duly elected to the third 
seat. Sushilabai, who is petitioner No. 2 in the present application, then filed 
an election petition No. :2 of 1960 before the District Judge, West Khandesh. 
All the three elected candidates, Gitabai, Shaikh Kasam Piran and Ajgaralli 
were made’ parties to this petition. In her petition Sushilabai stated that she 
did not claim any relief against opponents Nos. 2 and 3, that is, Shaikh Kasam 
Piran and Ajgaralli. Her allegation was that many valid votes cast in her 
favour had uot been counted and some invalid votes cast in favour of Gitabai 
had been treated as valid. She, therefore, prayed for a fresh scrutiny and 
computation of votes, for the election of Gitabai being set aside and for her 
being deglared to have been elected in place of Gitabai. Kacharulal, who had 
received the same number of votes as Ajgaralli, filed another petition, elec- 
tion petition No. .3 of 1960, against Ajgaralli. In his petition he alleged that 
Ajgaralli was not qualified to stand for election, as he was a partner of a shop, 
which used to sell goods to the municipality, and that, consequently, he was 
disqualified from being a councillor under el. (f) in sub-s. (7) of s. 15 of the 
Bombay District Municipal Act, which applies to Dondaicha Municipality, Both 
these petitions were consolidated and heard together. The petitions were heard 
by the Assistant Judge. He came to the conclusion that Ajgaralli was dis- 
qualified from standing for election as a councillor. He also found that Gita- 
bai had been properly declared to have been elected as a councillor. He, there- 
fore, dismissed the election petition filed by Sushilabai. He, however, allow- 
ed the election petition filed by Kacharulal and set aside the election of Ajgar- 
alli. Although Kacharulal had not made a prayer to that effect, the learned 
Assistant Judge declared Kacharulal to be a duly elected member of the Muni- 
cipality. Against the order passed by the learned Judge, Ajgaralli and Sushi- 
labai have filed the present special civil application. 

Mr. Rane, who appears on behalf of the two petitioners, has first urged that 
the learned Judge should have set aside the entire election, when he came toe 
the conclusion that Ajgaralli was disqualified from standing for election. No 
such prayer was, however, made either in the election petition filed by petitio- 
ner No. 2 Sushilabai or petitioner No. 1 Ajgaralli. In. the petition filed by 
petitioner No. 2 Sushilabai,:she specificially stated that she did not claim any re- 
lief against Ajgaralli and other elected candidate Shaikh Kasam Piran. In 
the other election petition filed by Kacharulal, Gitabai and Shaikh Kasam Piran 
were not made parties. Consequently, in neither of these two petitions was any 
prayer made for the election of at least Shaikh Kasam Piran being set aside. 
As, therefore, no prayer had been made for the entire election being set aside 
in either of the two petitions, it is not possible to accept Mr. Rane’s contention 
that the election of all the three candidates, who were declared to have been 
elected, should be set aside. n 

The next question, which Mr. Rane has raised, is that the learned Assistant 
Judge was not right in declaring Kacharulal to be elected. In order to con- 
sider this question, it is first necessary to refer to the relevant provisions of 
the Bombay District Municipal Act, which empower the District Judges to 
hear election petitions. Sug-section (/) of s. 22 of the Act states that if the vali- 
dity of any election of a councillor is brought in question by any person quali- 
fied either to be elected or to vote at the election, such person may, at any time 
within ten days after the daté of the declaration of the result of the election, 
apply to the District Judgé ‘of the district within -which the election has been 
held. Sub-section (2) provides that an inquiry shall thereupon be held by a 
‘Judge, not below the grade of an Assistant Judge, and that such Judge may, 
after such inquiry as he deems necessary, and subject to the provisions of sub- 
s. (3), pass an’ order confirming or amending the declared result of the elec- 
tion, or setting the election aside. This sub-section empowers the Judge to 
either confirm the declared result of fhe election or to amend the declared 
result of the election or‘to-set the election aside. Sub-section (3).%s as follows: 


“(a) The Judge, if satisfied that a candidate has, within the meaning of sub-section (4), 
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committed any corrupt practice for the purpose of the election, shall declare the candidate 
fisqualified both for the purpose of-that election, and of such fresh election as may be 
held under-sub-section (2), and shall bet aside: ‘the ‘election of such candidate if he has 
been elected, a 

(b) If'in any case to which clause (a) os not” apply, the validity of an election is 
in-dispute between two or more candidates, the Judge’ shall, after a scrutiny and compu- 
tation of the votes recorded -in: favour of each such‘ candidate, declare the candidate who 
is found to have the greatest number dE valid votes in his favour, to have been duly 
elected:” 
There arẹ two provisos to this ei P to which it is not necessary to refer 
for the purposes of this. petition. _Sub-section (5) states that if tht validity 
of the election is brought in question only on the ground of any error by the 
officer or officers charged with carrying out the rules made under the Act or 
of an irregularity~or- “informality, not. corruptly caused, the Judge, shall not 
set aside the election. - 

-It-will be seen that the powers, which the Judge can exercise under sub-s. (2) 
are subject to the provisions of sub-s. (3). Under el. (a) in sub-s. (3), the 
Judge must ‘set aside the election of the candidate, who has committed any 
corrupt practice. Under cl. (b) the Judge -has to declare a candidate, who is 
found to have received the largest number of valid votes, to have been duly 
elected. The question, which now arises for consideration, is whether cls. (a) 
and (b) are exhaustive and whether a Judge can exercise powers apart from 
those which are specified in these clauses. In Hifeurraheman Ansarsaheb v. 
Hasansaheb Abansaheb’ Mr. Justice Macklin had to consider the scheme of 
s. 15 of the Bombay Municipal Boroughs Act, which is almost in the same 


terms as s, 22 of the ‘Bombay District “Municipal Act. At pages 373-374 he 
observed : 


-- “The scheme of s. 15 is this. By gibi (1) any one qualified to vote can question 
-the validity of an election by’ going before the District Judge within ten days and asking 
that validity of the election shall be decided. Thereupon the Judge holds an enquiry 
‘and ‘subject fo the provisions of sub-s. (3)’ passes an order confirming or amending the 
declared result of the election or setting the election aside. The words ‘subject to the 
provisions of sub-s. (3)’ are important.. Though the exact meaning of the words ‘sub- 
*ject to’ is not perhaps obvious, it is clear that in passing orders confirming or amending 
the result or setting the election aside the Judge must not lose sight of the provisions of 
sub-s. (3). Sub-section (3) is in two parts; it provides that a candidate guilty of corrupt 
practices as defined later on shall be unseated, and that in every other case where the 
validity of an election is in dispute between two or more candidates, the Judge shall 
scrutinise and count the votes and declare elected that candidate who has the greatest 
number of valid votes. No other specific power is given in terms to the Judge making 
an order under s. 15. There is, however, a prévision in stib-s. (5) that a Judge shall not 
set aside an ‘election of which the validity is questioned only on the ground of an error 
in carrying. out the election rules or any irregularity or informality not corruptly caused;. 

It is true that the beginning of the section is in general terms and does not restrict the 
power of a voter to question an election on any grounds, but I am not prepared to hold 
that this implies that the enquiring authority has a right to pass orders except in accord- 
ance with the express terms of sub-s.:(3).. 

I think, therefore, that on the wording of the section itself a Judge ought not to be 

deemed to have powers other than ‘those ‘expressly specified in the section; and the sec- 
tion has gone out of its way in sub-s. (3) to specify what his powers are, and pa facie 
the powers so specified are exhaustive.” 
Mr. Justice Macklin was, therefore, of- tlie view that the only powers, which 
a Judge hearing an election petition can exercise, are those specified in sub-s. 
(3). “A contrary view has, however, been taken by a Division Bench of this 
Court in Narayan Maruti v. District Judge, Kolaba,? and Samsherkhan Moha- 
-madkhan v.,Jafarali.3 . In the first. case at page 318 it was observed: 


1 (1943) 46 Bom. L.R. 371. © - 3 (1958) 55 Bom. L.R. 853, 
2 (1952) 55 Bom. L.R, 314, 
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“,..Mr. Gokhale on behalf of the Municipality, on the other hand, contends that the 
jurisdiction of the District Judge is much wider than deciding cases specified in sub-ss* 
(3){a) and (3)(b) of s. 22. In our opinion, Mr. Gokhale seems to be right because the 
powers of the Judge are really set out in sub-s. (2) of/s. 22 and not in sub-ss. (3) (a) 
and (3)(b) of s. 22, and when sub-s. (2) limits his powers by providing that his powers 
are subject to the provisions of sub-s. (3), all that it means is that in the two cases re- 
ferred to in sub-ss. (3)(a) and (3)(b) it is obligatory upon him to set aside the election 
in one case and to declare a particular candidate elected in the other.” 

In the second case at page 856 it was observed: 


“...It may also be pointed out that under s. 22(2) wide powers are given to the 
District Jutge in an election petition. As we have pointed out in a recent case, the 
power and jurisdiction of the District Judge is not confined either to cases falling under 
sub-s. (3)(a@) or (3)(b) of s. 22. Those two sub-sections deal with the specific cases which 
fall under them, but the power and jurisdiction of the District Judge is dealt with in s. 22(2) 
which power and jurisdiction consists in the District Judge having the power to pass an 
order confirming or amending the declared result ‘of ‘the election or setting the election 
aside.” 

Under s. 22(1) the validity of an election of a councillor may be questioned 
not only by the other candidates, who had stood for election, but by any per- 
son qualified to vote at the election. If a candidate is elected unopposed, his 
election may be challenged by any voter. In such a case the validiéy of the 
election would be in dispute between the elected councillor and the voter, and 
cl. (b) would not apply, for it refers to cases, in which the validity of an 
election is in dispute between two or more candidates. Clauses (a) and (b), 
therefore, do not appear to be exhaustive of the cases, in which the validity of 
an election may be brought in question. With respect, therefore, we agree with 
the view taken in Narayan Maruti v. District Judge, Kolaba, and Samsherkhan 
Mohamadkhan v. Jafarali, that cls. (a) and (b) deal with the specific cases, 
which fall under them, but that the powers, which the Judge hearing an elec- 
tion petition can exercise, are those specified in sub-s. (2) of s. 22, 

The next question to be considered is whether cl. (b) in sub-s. (3) of s. 22 
will apply, when the candidate declared to have been elected is found to 
have been disqualified from standing for election. The words ‘‘after a seru- 
tiny and computation of the votes recorded in favour of each such candidate”? 
in this clause suggest that this clause applies to cases in which it is necessary 
to scrutinise and compute the votes received by each of the candidates, between 
whom there is an election dispute. If a candidate, who was subject to a dis- 
qualification, is elected, his election must necessarily be set aside and no ques- 
tion of scrutiny and computation of votes recorded in his favour ean arise. 
Clause (b) in sub-s. (3) will not, therefore, apply in such cases. 

The next question to be considered is what further order a Judge should 
make, when he sets aside the election of an elected candidate on the ground 
that he was not eligible to stand for election. The law in England has been 
stated as follows in para. 556 in Halsbury’s Laws of England, Vol. XII, 2nd 
edition, p. 285: ; 

“If a candidate, who does not withdraw, is for any reason disqualified to be a can- 
didate, and the other candidate desires that all votes given for the candidate so disquali- 
fied should be treated as having been thrown away—.i.e. treated as null and void as though 
they had never been given—a notice of the disqualification must be published to the 
electors. 

In the absence of such a notice, a new election ought to be-had unless either (1) the 
persons whose votes it is sought to treat as having been thrown away can be shown in 
-fact to have been aware of the disqualification, or (2) the disqualification is of a sort 
whereof notice is to be presumed.” 

Even when a candidate’s nomination is wrongly accepted, the elęetion is held 
on the basis that he is qualified to stand for election and that his nomination is 
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see As observed by Lord Watson in Pritchard v.. Mayor &c., of Bangor,+ 


..If no objection is made, or if objections are stated and repelled by the mayor, 
then = nomination becomes,a valid nomination.. I do not mean to suggest that it is final 
and, conclusive upon questions of disqualification or other similar objections which may 
be ‘taken to'it, but I think ‘it was intended to be conclusive to this effect, that the nomi- 
nation paper so, sustained* as valid should form the basis of the election and that the 
nominee in. that” paper should be treated ag a person for whom votes could be given before 
the returning, officer.” 

If, therefore; the nomination paper zol a disqualified candidate is accepted, the 
votes given, to him cannot be deemed to have been thrown away or regarded as 
invalid, for the voters cast their votes on the assumption, which they were 
entitled- to make, that as he was ineluded in the list of candidates whose nomi- 
nation papers had been accepted, he was qualified to stand for election. As 
therefore,-the voters are misled by the acceptance of the nomination paper of 
a disqualified candidate, and as it. is: not possible to speculate which other 
candidate, or candidates would have received the votes recorded in his favour, 
the proper course in such a case is to set aside the election of the disqualified 
candidate and to give the electorate a chance to elect a person who enjoys its 
confidence, ` 

In our opinion, therefore, the learned Judge was wrong in declaring 
Kacharvgal, opponent-No. 1, to be duly elected. We set aside the order made by 
the learned Judge declaring Kacharulal, opponent No. 1, to be duly elected 
and direct that a fresh election should be held to elect another person in place 
of petitioner No. 1 Ajgaralli, whose election has been set aside on the ground 
that he was not eligible to stand for election. The rest of the order passed by 
the Assistant Judge is confirmed. 

No order as to costs. ; - 


` 


Order accordingly. 


' 
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[NAGPUR BENCH] 
A Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


LAXMAN NARAYAN POKALE v. BLOCK DEVELOPMENT OFFICER.* 


Bombay Village Panchayats Act (Bom. II of 1959), Sec. 14(i)—Madhya Pradesh Land 
Revenue Code (Act I of 1955), Secs. 205-211—Patel holding office under Act II of 
1955 whether a Government servant—Whether such patel can stand for election to 
Gram Panchayat under Bom. III of 1959. 


A patel holding office under the provisions of the Madhya Pradesh Land Revenue 
Code, 1954, is a Government servant and will, therefore, fall within the terms of 
. s. 14(i) of the Bombay Village Panchayats Act, 1958. 
` Yeshwanta Mahadeo v. Nandkishore’ and Shridhar v. Commr. of Nagpur Division," 
- referred to. 


0.8. Dharmadhikari, for the petitioner. 


Korvan J. The petitioner Laxman Narayan Pokale was a candidate for 
election to the Gram Panchayat of Mouza Hingni from ward No. 3. The Gram 
“Panchayat was to consist of thirteen members out of which two seats were reserv- 
‘ed for women candidates. The programme announced for the election was as 
follows :— 


(i) The last date for filing nominations was a .. 22-9-1961 
Gi) Scrutiny of the ħominations was to take place on .. 23-9-1961 
4- (1888) 13 App. Cas. 241, at p. 252. Ld. 235.. 
* cae January 9, 1962. Special Civil | 2 (1961) 63 Bom. LR. 943, 8.c. [1961] N. 
. „Application 297 of 1881.. L.J. 565. 


(1961) 88 “Bom. LR! 628, s.c. [1961] N. 
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(iii) The last date' for the withdrawal af nominations Y 
was 2 sd .. ` 4-10-1961 & 
(iv) The election was scheduled to be held on oe .. 18-10-1961. ` 
~ The petitioner and respondents Nos. 3 to 10 had filed their nominations; 
but by an order passed on September 23, 1961, respondent No. 2, who was the 
Returning Officer for the election rejected the nominatidn of the petitioner. An 
appeal was preferred before respondent Ng. 1, the Block Development Officer, 
but it was also rejected on September 27, 1961, with the result that the peti- 
tioner’s nomination stood rejected. It is against these orders rejecting his 
nomination that the petitioner applies to this Court under arts. 226 and 227 
of the Cohstitution. 

The ground of rejection of the petitioner’s nomination was that he was a 
patel appointed by Government and as such he was disqualified by virture of 
the provisions of s. 14(4) of the Bombay Village Panchayats Act, 1958 (No. III 
of 1959) under which the election was to be held. The view which the antho- 
rities below have taken is that revenue patels and police patels are not eligible 
to stand as candidates for election in view of the provisions of s. 14(¢) of the 
Act as they are Government servants. 

Section 14(Z) of the Bombay Village Panshavate Act runs as follows =- 


“14, No person shall be a member of a panchayat, or continue as such, who—... 
(i) is a servant of the Government or a servant of any local authority;” @¢ 


Thus, the short, question, though an important one, that falls for determi- 
nation in this special civil application is whether a patel holding office under 
the provisions of the Madhya Pradesh Land Revenue Code, 1954 (IT of 1955) 
is a Government servant, Two authorities were cited by Mr. C. S. Dharma- 
dhikari in support of his contention that the patel is not a Government servant. 
They are: Yeshvanta Mahadeo v. Nandkishore) and Shridhar v. Commr. of 
Nagpur Division.? The first mentioned decision is a single Bench decision of 
my learned Brother. In that decision what was urged before my learned’ Bro- 
iher is to be found mentioned in para. 25 et seq of the judgment at p. 248 
of the journal. The point that was really argued before my learned Brother 
was whether in that case the candidate Nandkishore was a servant of the Gov- 
ernment remunerated by salary. The facts there were that the candidate was 
appointed a patel under s 50 of the Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act, 1950 (I of 1951) and the ques- 
tion that fell for determination before my learned Brother was whether having 
regard to the provisions of s. 50 the candidate could be said to be a servant 
of the Government remunerated by salary. One argument that was advanced 
before my learned Brother was also that salary must be distinguished from 
commission or fees which the patel was then receiving under s. 50 “of the Aboli- 
tion of Proprietary Rights Act. None of these questions arise in the instant 
case because here the patel has been appointed under the provisions of s. 205 
of the Madhya Pradesh Land Revenue Code read with ss. 206 to 211 thereof. 
The provisions of s. 50 of the Abolition of Proprietary Rights Act have now 
been repealed by s. 238 of the Madhya Pradesh Land Revenue Code read with 
Schedule III thereof. Thus, no question of the petitioner continuing under the 
repealed provision of law ean arise. 

The other decision relied upon, namely, Shridhar v. Commr. of Nagpur Divi- 
-sion was not a case where the applicability of s. 14(¢) of the Bombay Village 
Panchayats Act was considered. In that case, Mr. Justice Tambe, who delivered 
the judgment on behalf of the Division Bench, held that the case fell under Ex- 
planation 3 to s. 14 of the Act and therefore the other question whether he was a 
servant of the Government did not survive for consideration. Explanation 3 
to s. 14 runs as follows :— 

“For the purpose of clause (i), an officiating revenue or police patel or -revenue 


e 
1 [1961] N. L.J. 285, s.c. (1961) 63 Bom. 2 (1961) 63 Boni. L.R. 948, s.c. [1961] N. 
L.R. 628. L.J. 565. a gene Pe 
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or police patel who is an officiator under the Bombay Hereditary Offices Act, 1874, shall 
‘be demeed to be a servant of -the Governmént.” 
It was urged in that casè that the candidate fell under Explanation 3 as being 
‘fan officiating revenue or police patel or revenue or police patel who is an 
officiator under the Bombay Hereditary Offices Act.” The Division Bench held 
that the candidate in that case had been appointed long before the provisions 
of s. 14 of the Bombay Village Panchayats Act had come into force and that, 
therefore, Explanation 3 to s. 14 wotld not apply. No other point was argued 
before the Division Bench, nor appears to have been dealt with in the decision 
cited before us. It was certainly not urged in that case that the candidate was 
otherwise also by virtue of his office and “the duties attached to it a Gevernment 
servant. Thus, the two authorities relied upon do not assist us in determining 
the question before us, which will have to be determined upon a consideration 
of the relevant provisions of law. i 

The provisions governing the appointment of patels under the Madhya Pra- 
desh' Land Revenue Code are to be found in ss. 205 to 211‘of the Code. Sec- 
tion 205 says that the Deputy Commissioner shall appoint for each village or 
group of villages one or more patels, and in case there are more than one ‘patel 
appointed, he has the power to distribute the duties subject to rules to be fram- 
ed under s, 287 of the Code. Under s. 206 the remuneration payable to patel 
is to be fixed by the Deputy Commissioner ‘‘in accordance with rules made 
by the State Government”. The section shows, therefore, that the remunera- 
tion comes from-the State Government and is fixed by the Deputy Commis- 
sioner on behalf of the State Government. Section 207 lays down the duties 
of every patel, and his principal duty as stated in cl. (a) is to collect and 
pay into the Government treasury land revenue and cesses payable through 
him and such other Government dues as are ordered to be collected by him. 
He has also to furnish reports regarding the state of his villages at such places 
and: times as the Deputy Commissioner may fix in this behalf, to prevent en- 
croachments on waste land; public paths and road-ways in the villages and to 
such stations and boundary marks erected in his village by surveyors in the 
service of Government as may be made ‘over to his care. His other duties are 


‘to prevent unauthorised cutting of wood or unauthorised removal of any mine- 


rals or ‘‘other properties belonging to the State Government.’’ Section 209 


‘makes the patel subject to the “control of the Deputy Commissioner because 
“it provides ‘that the Deputy Commissioner may remove any patel from office 


subject to the rules to be framed under s. 237. A perusal of s. 237 indicates 
that the power to make the rules thereunder is solely that of the State Gov- 
ernment. Thus by making the rules the State Government can prescribe any 
duty for the patel as also “make any rule for the regulation of his conduct and 


‘for control over him. All these provisioņps of law indicating the duties of the 


patel and giving to the State Government the power to lay “down those duties 
show that the patel appointed under the Madhya Pradesh Land Revenue Code 


-iş a person’ wholly under the control of the State Government through the De- 


puty Commissioner. His duties are prescribed by the State Government, his 
remuneration is paid ‘by the State Government, and the conditions upon which 
he can be removed from office are laid down by the State Government. The 
Deputy Commissioner in all these matters merely acts as a subordinate or an 


-agent of the State Government. It seems to us difficult to hold that notwith- 


standing that this is the position of the patel vis-a-vis the State Government, 
he still cannot be held to be their servant. 

Diamond in ‘his Law of Master and Servant, defines the POOE of master 
and servant'in'the following: words: 

“Art, 2—The relation of master and servant exists peie. two persons where by 
agreement between them, express or implied, the one (called ‘the servant’) is under the 
control of the other (called ‘the master’). 

A person i is under the control-of another if he is bound to obey the orders of that 
other not gnly as to the work ‘which he shall execute, but also as to the details of the 
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work and the manner of its execution.” 

In Article 3 of his book the same author points out: 7 
“Control may exist between two persons, although the one— 
(1) did not appoint the other; 
(2) does not pay the remuneration; 
(3) has no power to dismiss; 
(4) has not the exclusive control.” 

In this case we have already set forth the nature of the relationship between 
the patel and the State Government and their agent the Deputy Commissioner. 
It is clear that it is the State Government through the Deputy Commissioner 
who appojnt the patel, who pay his remuneration and who have the power to 
remove him and that the patel is under their exclusive control. Thus all the 
indicia of the relationship of master and servant are present when we consider 
the relationship of the patel vis-a-vis the State Government. In our opinion, 
the conclusion upon these circumstances is irresistible that the patel is a ser- 
vant of the State Government. If so, he will clearly fall within the terms of 
cl. (4) of s. 14 of the Bombay Village Panchayats Act. In that view, it seems 
to us that the petitioner who was a patel would be disqualified from standing 
for election as a member of the Gram Panchayat. 

It was urged on behalf of the petitioner by Mr. Dharmadhikari that the 
petitioner’s appointment was prior to the coming into force of s. 237, or for 
that matter, of the entire Madhya Pradesh Land Revenue Code. Bo doubt, 
in para. 7 of the petition it has been alleged that the petitioner was an elected 
patel in 1951 and is still continuing as such. But it was never pointedly con- 
tended in the petition that s. 14(i) of the Bombay Village Panchayats Act 
would not apply for that reason. What was urged was that he was neither a 
servant of the Government nor a servant of any local authority, that is to 
say, that the petitioner’s case did not fall under the terms of s. 14(4). 

Even assuming that the contention had been raised, we do not think that the 
contention is well-founded. Assuming that the petitioner took office as a*patel 
in 1951 and was continuously in office since then till the date of the petition, 
we do not see what difference it can make to his present position. ` Under the 
Abolition of Proprietary Rights Act, rules were made for the appointment 
of patels under s. 50 thereof. Those rules permitted the Deputy Commissioner 
to make the selection for appointment to the office of patel but after giving 
the recorded holders of occupied lands an opportunity to vote for any one or 
more of the applicants found suitable under the rules. Thus, there was a 
completely different system by which patels were selected under s. 50 of the 
Abolition of Proprietary Rights Act. It was, so to say, a composite procedure 
combining partly election by the recorded holders and partly selection by the 
Deputy Commissioner, whereas under the provisions of the Madhya Pradesh 
Land Revenue Code, the Deputy Commissioner has the sole right to appoint 
the patel subject to the rules framed by the State Government. 

We have pointed out the difference in the procedure for selection of patels 
at some length because it serves to emphasise that it could not have been the 
intention of the Legislature that the patels selected under s. 50 of the Abolition 
of Proprietary Rights Act should be deemed to be patels under the Madhya 
Pradesh Land Revenue Code. After the Madhya Pradesh Land Revenue Code 
came into force, all the patels appointed under the earlier provisions were re- 
appointed by the State Government under the Madhya Pradesh Land Revenue 
Code, and we are, therefore, unable, to see how the petitioner can be held to be 
continuing as a patel under the provisions of the Abolition of Proprietary Rights 
Act. At any rate, as we have pointed out, this point was not taken in the peti- 
tion. 

In our opinion, the view taken by respondents Nos. 1 and 2 was correct. The 
petitioner was disqualified from standing for election to the Gram Panchayat 
‘of village Hingni because he was the patel of the village and as swch a servant 
of the Government. The petition is dismissed. Since ‘there was no appearance 
on behalf the respondents, there shall be no order as to costs. 

Petition dismissed. 
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FULL BENCH: 
© °. APPELLATE CIVIL. 


Before the Hon’ble Mr. `H. K. Chainani, Chief Justice, Mr, Justice K. K. Desai and 
. + Mr. Justige Chandrachud, 
ANNA BALGONDA PATIL. v. VASANT RAGHUNATH KULKARNI.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88C, 14(1), 31, 
32, 32F, 32-0, 33A, 33B, 33C—Bombay Tenancy and Agricultural Lands Ryles, 1956—~ 
Date on which landlord must fulfil conditions prescribed under s. 88C for obtaining 
certificate under this section—Material dates where title to land had passed to tenant 
before disposal of application under s. 88C and onere such application decided before 
tenant’ deemed to have purchased land. 


For the purpose of s, 88C of the Bombay Tenancy and Agricultural Lands Act, 
1948, in cases in which a tenant is deemed to have purchased the land held by him as a 
tenant before the application made by the landlord under s. 88C of the Act is decided, 
the ‘date on which the landlord should satisfy the requirements of s. 88C, in order to 
be eligible to obtain a certificate under this section, is the date on which the tenant 
is degmed to have purchased the. land. In other cases in which the application under 
S. 88C is decided before the tenant can be deemed to have purchased the land held 
by him, the material date, by reference. tọ which it should be decided whether the 
landlord is entitled to a certificate under s. 88C, will be the date on which the landlord 
had made an application under this section. 

Shree Shankar Chatru Patil v. Narayan Mahasingh Patil,’ approved. 
Madhaji v. Mashrubhai, dissented from. 
Sri Ram Ram Narain v. State, referred to. 

‘One Vasant (opponent No. 1) and his father Raghunath were members of a 
joint Hindu family, which owned over 47 acres of land. On February 21, 1955, 
they executtd a partition-deed by which three lands with the total area of 18 
acres and 37 guuthas were allotted to the share of opponent No. 1, and the 
remaining lands to the. ‘share of his father Raghunath. Of the three lands 
which fell'to opponent No. 1’s share, Babgonda (petitioner No. 2) was the tenant 
of one land, Anna and Appa (pétitioners Nos. land 3) were the-tenants of 
‘another land, and Tatya (opponent No. 2) was the'tenant of the third land. On 
March 22, 1957, opponent’ No. 1 filed an ‘application against all his tenants for 
possession of half the lands for personal cultivation under s. 31 of the Bombay 
‘Tenaney and Agricultural Lands Act.- That application is still pending. On 
‘March 8, 1958, opponent No. 1 filed-an application for the grant of a certificate 
under s. ’38C of the Act. The leased-lands were the lands which fell to opponent 
No. 1’s share at the partition; they were 18 acres and 37 gunthas in area, 
whereas the economic -holding for such lands was 16 acres only. During the 
pendency of the application under s. 88C, however, opponent No. 1 sold to his 
tenant, opponent No. 2, 5 acres and 12 gunthas of land out of the latter’s 
tenancy for a consideration of Rs. 2,000. In consequence, the lands leased by 
-him became less than an economic. holding. The Mamlatdar found that the 
‘alleged partition between opponent No. 1 and his father was a bogus one, and 
rejected his application. On an, appeal filed by opponent No. 1, the Deputy 
Collector held that the partition was valid, and that opponent No. 1’s yearly 
income was.less than Rs. 1,500. He, therefore, set aside the order of the Mam- 
‘Jatdar and directed that a certificate ‘under s. 88- -C should be granted to opponent 
No. 1. After an infructuous revision application ‘in the Maharashtra Revenue 
Tribunal, which had no jurisdiction in' the matter, the petitioners filed the pre- 

*Decided, August 9, 1962. Special Civil on November 14, 1961 (Unrep.). 
Application Np. 948 of 1961. 2 (1962) IJI G. L. R. 488, F.B. 


1 (1961) Special Civil Application No. 204 3 (1958) 61 Bom. L. R. 811, at p. 825, S.C. 
of 1961, decided by Chainani C.J.and Shah J., i Gee Ag 
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sent application under art. 227 of the Constitution of India to challenge the 
decision of the Deputy Collector. À 

The application came up for hearing before Tarkunde and Chitale JJ. who 
referred a question arising in it for the decision ‘of a full bench. In the course 
of ne referring judgment delivered on March 22, 1962, Tarkunde J. observed 
as follows :— . 


TARKUNDE J. One of the questions which arises in this case is whether oppo- 
nent No. 1 whose leased lands were more than an economic holding on the ‘‘til- 
lers’ day’’ (i.e. April 1, 1957), can claim that he is entitled to a certificate under 
s. 88-C og the ground that the lands became less than an economie holding by 
the time the Mamlatdar decided his application. It has been held in several 
decisions of this Court that the relevant date with reference to which the Tenancy 
Courts are to decide whether a landlord has fulfilled the requirements of s. 88-C 
is April 1, 1957. Section 88-C provides that nothing in ss. 32 to 32-R shall ap- 
ply to lands leased’ by a landlord who satisfies the conditions mentioned in that 
section. Section 32 declared April 1, 1957, as the date on which all tenants, sub- 
ject to certain exceptions, are deemed to have purchased from the respective 
landlords the lands held by them as tenants. Reading ss. 32 and 88-C together, 
it follows that the question whether any particular “lands are exempted from 
the operation of s 82 by virtue of the provisions contained in s. 88- G must be 
decided with reference to the date, viz. April 1, 1957, on which the tenants 
are deemed to have purchased the lands held by them as ‘tenants. It has accord- 
ingly been held by this Court that all questions which are required to be decid- 
ed under s. 88-C, such as whether the applicant is a landlord entitled to apply 
for a certificate, whether the lands leased by him do not exceed an economic 
holding, and whether his total annual income does not exceed Rs. 1,500, are to 
be decided with reference to the.conditions prevailing on April 1, 1957. Mr. 
Shrikhande for opponent No. 1, however, urged before us that on account of 
the application of opponent No. 1 under s. 31 of the Tenancy Act which i$ still 
pending, the date on which his tenants will be deemed to have purchased the 
lands has been postponed to the date on which his application under s. 31 may 
be finally rejected, as. provided by the first proviso to sub-s. (Z) of s. 82, and 
that, therefore, the relevant date with reference to which the fulfilment by oppo- 
-nent No. 1 of the conditions mentioned in s. 88-C is to be ascertained is not 
April 1, 1957. If we were to accept this argument of Mr. Shrikhande, it would 
mean that although opponent No. 1’s application under s. 88-C has already been 
decided by the Mamlatdar and in appeal by the Deputy Collector, the relevant 
date with reference to which that application was to be decided is yet to come. 
Mr. Shrikhande’s argument necessarily implies that in all cases where a land- 
lord’s application under s. 29 read with either s. 31 or s. 14 is pending on April 
1, 1957, his application for a certificate under s. 88-C cannot be decided by the 
Mamlatdar till after a final decision is given on such pending application. In 
our view, the right of a landlord to apply for a certificate under s. 88-C is in no 
way affected by whether any application filed by him against his tenants under 
s. 29 read with s. 31 or s. 14 is or is not pending on ‘‘the tillers’ day”. The 
provisions of s. 88-C do not enable a landlord to postpone the filing of an appli- 
cation for a certificate under that section till after his application under s. 29 
read with s. 31 ors. 14 is finally decided. On the contrary, r. 53 of the 
Bombay Tenancy and Agricultural Lands Rules, 1956, provides that such an 
application must be filed before December 31, 1961. Moreover, once a landlord 
obtains a certificate under s. 88-C, he can file an application under s. 33-B for 
possession of half the lands leased by him, and the provisions of this section 
make it clear that such a ‘‘certificated landlord”? is entitled to apply for posses- 
sion irrespective of whether his application for possession under s. 29 read with 
s. 31 is or is not pending at that time. It appears to us, therefore? that the re- 
levant date with reference to which the fulfilment of the conditions by a land- 


ca 
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lord under-s. 88-C is to be, ascertained is April 1, 1957, and not the ‘ postponed 
date’’. specified in the first proviso to s. 32(1 Joo: 

- Mr.-Shrikhande relied on the decision in Shree. Shankar Chatru Patil v. Nara- 
yan Mahasingh Patil:1 In that case the learned Judges proceeded on the basis that 
the relevant date for the purpose of ascertaining the fulfilment or otherwise of 
the conditions mentioncd’in s. 88-C was the ‘‘postponed date”. It was not argued 
before the learned Judges that the relevant date would be April 1, 1957, and it 
is élear from the facts of that case that their decision would have been the same 
even if they had accepted April 1, 1957; as the relevant date. However, we are 
told that the question which has arisen before us was previously referred to a 
Fall Bench, but was not decided by the Full Bench because the dispute between 
the parties was settled bya compromisé. Under the cireumstances we think it de- 
sirable that the following question: should be referred for the decision of a 


Full Bench :— 


“Whether, for the purpose | ‘of section 88C- of the Bombay Tenancy and Agricultural 
Lands Act, the material date for ascertaining ‘who is the landlord entitled to apply, whe- 
ther.the lands’ leased by him do not excéed an economic holding, and whether his total 
annual income does not exceed Rs. 1,500/-, is the 1st of April 1957 or the ‘postponed date’ 
specified in the first proviso to sub- section (1) of section 32?” 


We direct that the papers of this case be placed before the learned Chief Jus- 
tice for necessary orders. ` 


The question referred to the full bench was heard iy a bench composed of 
Chainaui C.J. and K. K. Desai and Chandrachud JJ. 


Subhash C. Pratap, for the petitioners. 
N.S. Shrikhande, for opponent No. 1. 
R.. B. Kotwal, Government Pleader, also appears. 


CHAINANI C.J. The question, “which has been referred to the Full Bench, is 
as follows: 

“Whether,*for the purpose of section 88C “of the Bombay Tenancy and Agricultural 

Lands Act, the material date for ascertaining who is the landlord entitled to apply, whether 


‘the lands leasėd by him’do not exceed an economi¢ holding, and whether his total annual 


income does not exceed Rs. 1,500/-, is the Ist of April 1957 or the ‘postponed date’ specified - 
in ‘thie first proviso to sub- section (1) of section 32?” 

In order to answer this question, it is necessary to consider the relevant provi- 
‘slong of” the Bombay-Tenancy and Agricultural Lands. Act. Sub-section (7) of 
s. 14 states that notwithstanding any law, agreement or usage, or the decree or 
order of a Court, the tenancy of ‘any land shall not be terminated except on the 
grounds’ mentioned i in sub-els. (7) to (v) of cl. (a) of this sub-section. This sub- 
‘section, therefore, curtails the- ordinary Nght of a landlord to terminate the 
tenancy of his tenant. He can do so only on one ‘of the grounds mentioned in 
this, sub-section. Section 31 enables a landlord to terminate the tenancy. of his 
tenant on two -other grounds and these are that he requires the land for culti- 
‘vating it personally or for using it- for a non-agricultural purpose. Sub-section 
‘(1)- of this section provides that notwithstanding anything contained in s. 14 
a landlord may, after į giving notice and making an application for possession as 
-provided in sub-s. (2), terminate the ‘tenancy of any land, if the landlord bona 
fide requires the land ‘for cultivating it. personally, or for any non-agricultural 
purpose.. Sub-section (2) of-s. 31 states that the notice required to be given 
‘under sub-s. (1) shall be served on the ténant on or before December 31, 
1956, and that an application.for possession under s. 29 shall be made to the 
‘Mamlatdar on or before Mareh 31, 1957. Sub-section (3) enlarges the period 
for giving a notice under sub-s: (J j and for making an application to the Mam- 
latdar, where the landlord is a minor or a “widow or a person subject to mental 


1 (1961) Special Civil Application No. 204 `J -y on November 14. 1961 (Unrep.). 
of 1961, deeided by Chainani C. J. .and Shah ay PR OS 
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or physical disability or a serving member of the armed forces. The proviso 
to this sub-section is as follows: i 

“Provided that where a’ person of such category is a member of a joint family, the 

provisions of this sub-section shall not apply if at least one member of the joint family 
is outside the categories mentioned in this sub-section unless before the 31st day of March 
1958 the share of such person in the joint family has been separated by metes and bounds 
and the Mamlatdar on inquiry, is satisfied that the share of such person in the land is 
separated, having regard to the area, assessmetit, classification and value of the land in 
the same proportion as the share of that person in‘the entire joint family proper ty, and not 
in a larger proportion.” 
This section, therefore, lays down March 31, 1957, as the date, on or before which 
an application for possession on the grounds mentioned in sub-s. (Z) could be 
made by a landlord, unless he belonged to one of the categories referred.to in 
sub-s. (3). Section 32 makes the tenants the owners of the lands in their posses- 
sion, with effect from April 1, 1957; except in certain cases. Sub-section (7) of 
this section is in the following terms: 

“On the first day of April 1957 (hereinafter referred to as ‘the tillers’ day’) every tenant 
shall, subject to the other provisions of this section and the provisions of the next succeed- 
ing sections, be deemed to have purchased from his landlord, free of-all encumbrances 
subsisting thereon on the said day, the land held by him as tenant, if— 

(a) such tenant is a permanent tenant thereof and cultivates land personglly; 

(b) such tenant is not a permanent tenant but cultivates the land leased personally; 

and : 
(i) the landlord has not given notice of termination of his tenancy under section 31; or 
(ii) notice has been given under section 31, but the landlord has riot applied to the 
Mamlatdar on or before the 31st day of March 1957 under section 29 for obtaining posses- 
sion of the land; or f i 

(itt) the landlord has not terminated this tenancy on any of the grounds specified in 
section 14, or has so terminated the tenancy but has not applied to the Mamlatday on or” 
before the 31st day of March 1957 under section 29 for obtaining possession of the lands: 

Provided that if an application made by the landlord under section 29 for obtaining 
possession of the land has been rejected by the Mamlatdar wr by the Collector in appeal 
or in revision by the Maharashtra Revenue Tribunal under the provisions of this Act, 
the tenant shall be deemed to have purchased the land on the date on which the final 
order of rejection is passed. The date on which the final order of rejection is passed is 
hereinafter referred to as.‘the postponed date’: 

` Provided further that the tenant of a landlord who is entitled to the benefit of the 
proviso to sub-section (3) of section 31 shall be deemed to have purchased the land on the 
ist day of April 1958, it no separation of his share has been effected before the date men- 
tioned in that proviso.” 

Under this section, therefore, every tenant is deemed to have purchased the land 
held by him as a tenant on April 1, 1957, referred to as the tillers’ day, unless 
before this date an application. for obtaining possession of the land had been 
made by the landlord under s. 29 read with s. 14 or s. 31 of the Act. If the 
‘landlord had made such an application, then the date on which the tenant will 
become the owner of the land. (which for the sake of convenience, I will, refer 
to hereafter as the date of vesting), is the date on which the application is 
finally rejected. In the case of a landlord, who is entitled to the benefit of sub- 
s. (3) of s. 31, and whose share in the joint family property has not been sepa- 
rated by metes and bounds before March 31, 1958, the tenant will be deemed to 
have purchased the land on April 1, 1958. The effect of this section is, as ob- 
served by the Supreme Court in Sri Ram Ram Narain v. State,’ that the title 
to the land, which was vested originally in the landlord, passes to the tenant on 

the tillers’ day or the alternative date prescribed in that behalf. 
Clause (a) in-sub-s, (7) of s. 32-F states that notwithstanding anything con- 
tained in the preceeding sections, including s. 32, where the landlosd is a minor, 
1 (1958) 61 Bom. L. R. 811, at p. $25, S.C. 
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or a widow, or a person subject to any mental or physical disability or a serving 
member: of the armed forces, the tenant shall have ‘the right to ‘purchase such 
land under s.132 within one year from the expiry of the ‘period during which 
such landlord is entitled to terminate the tenaney under s. 31. There is a pro- 
viso to this clause, which is in the same terms as the proviso to sitb-s. (3) of s. 31 
referred: to above.’ ‘Sectton 32-0 confers the right-of purchasing the land on a 
tenant, whose tenancy had: been created after the tillers’ day. Sections 33A, 33B, 
and 33C were inserted in the “Act in*1961. Section 33A defines the term ‘cer. 
tificated landlord’’to mean a person who holds a certificate issued to him under 
sub-8. (4) of s. 88C. : The expression ‘‘excluded tenant’’ is defined as meaning 
a tenant of the land to which ss. 32 to 32R do not apply by virtue of Sub-s. (Z) 
of's. 88C. Sub-section (J) of s. 33B states that notwithstanding anything con- 
tained ‘in s. 31, a certificated landlord may, after giving notice ‘and making an 
application for possession as provided in sub-s. (3), terminate the tenancy of 
an excluded' tenant, if the landlord bona fide requires such land for cultivating 
it personally. Sub- ‘section (2) of this section provides that the notice may be 
given and an application made by'a certificated landlord under sub-s. (3), not- 
withstanding that in respect: of the same tenancy an application of the landlord 
made in accordance with sub-s. (2) of s. 31 is pending on the date of the com- 
mencement of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 
1960, that is, February 9, 1961, or has been rejected by any authority before this 
date. Section 33C provides: that notwithstanding anything contained in sub-s. (7) 
of s. 88C; every excluded ‘tenant shall be deemed to have purchased the land on 
April 1,: 1962, subject to the- conditions mentioned in this section. Where a cer- 
tifieated: landlord has made an application for possession. under sub-s. (3) of 
S. 38B, the tenant shall:be deemed to-have purchased the land, which he is en- 
desided to: ‘retain in his possession, on the date on which the application i is finally 

ecided 

Sub-séetion (1)-of s: 88-C provides that save as otherwise provided by ss. 334A, 
33B and 33C; nothing in ss. 32 to 82R shall-apply to lands leased by. any person 
if such lands does not exceed an economic holding and the total annual income 
of such person including- the rent of such land does not exceed Rs. 1,500. Sub- 
section (2) states that every person eligible to the exemption provided in sub- 
s. (Z) shall make an application in the prescribed form to the Mamlatdar within 
the prescribed period for a certificate that he is entitled to such exemption. 
Sub-section (3) lays down-that the Mamlatdar- shall hold an inquiry and decide 
whether the land leased by such person is exempt from the provisions of ss. 32 
to 82R. Sub-section (4) states that if the’Mamlatdar decides that the land is so 
exempt, he shall issue a certificate in the prescribed form to such person. An 
application under this section has, therefore, to be made within the prescribed 
period: * Rule 58 of the Bombay Tenaney--and Agricultural Lands Rules, 1956, 
prescribes the date before which an application under s. 88-C: must be made. 
This date has been changed from time to time and the rule as amended now states 
that such an application shall be made oxi or before December 31, 1961. The 
time for making an application has, however, been extended in the case of land- 
lords; who belong to ‘the catégories "specified i in subs. (3) of s. 31. Thus wheré 
the landlord i is ‘a minor, the application under s. 88C may be made by him within 
six nionths from the date on which he-attains majority. Similarly where the 
landlord is-a. widow, her successor in title may make an application within six 
months from the date on which the widow’s interest in the land ceases to exist. 

' The object’ of this s. 88C'read with s.°83B is to give relief to small landlords 
and- enablé them to obtain possession | of their lands and: inerease their 
income by- cultivating them personally. If a landlord satisfies the conditions laid 
‘down in s. 880, ss. 32, 82F and 82-0, which eonfer the right to purchase the 
land: on the tenant, will not- apply and the tenant will not become the owner of 
the land, “except, as ‘provided i in s.:83C, 


The- qüestion, ‘Which arises for consideratión, is what is the date, on which 


the landlard must fulfil’ the -conditions ‘prescribed by s. 880, in order to be 
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eligible for obtaining a certificate under this section, that-is, in order that his 
tenant may not become the owner of the land. For the sake of convenience, I 
will refer to this date as the material date. ‘The section itself is silent on this 
point, nor is there anything in the section to indicate what the material date 
should be. Three different answers have been suggested. Mr. Shrikhande, who 
appears for the landlord, has contended that the material date should be the 
date of vesting and that where an applic&tion has been made’ before April 1, 
1957, on the grounds mentioned in s. 14 or s. 31, the material date should be 
the postponed date on which the tenant will be deemed to have purchased the 
land. Mie Pratap, who appears for the tenant, has on the other hand urged 
that the material date in all cases should be the tillers’ day, April 1, 1957. The 
learned Government Pleader, whom we have requested to assist us in this case, 
has argued that the material date should be the date on which the application 
is made by the landlord under s. 88C of the Act. It seems to us that the correct 
answer-to the question is that in- cases in which the title to the land had passed 
to the tenant before the disposal of the application under s. 88-C, the material 
date will be the date on which the title became vested in the tenant and that in 
other cases it should be the date of the application. 

The right of purchase conferred on a tenant by ss. 32; 32F and 32-O is made 
subject to the right conferred upon the landlord by s. 880 to obtain gan exemp- 
tion in respect of his lands. If the landlord satisfies the requirements of this 
section, that is, if his income is less than Rs. 1,500 or if the area of the lands 
leased by him is less than the area of an economic holding, the tenant loses the 


right of purchasing-the land. -There is no‘ provision in s. 88C or in any other . 


part of the Act that the tenant shall not be deemed to have purchased the land 
until the application under s. 88C has been disposed of. If, therefore, the land- 
lord does not belong to one of the categories specified in sub-s. (3) of s. 31 and 
if he has not made an application for possession before April 1, 1957, his tenant 
will under s. 82 be deemed to have purchased the land held-by him on the tillers’ 
day. If the landlord subsequently obtains a certificate under s. 88@, the tenant 
will be divested of the right, which he had previously acquired under s. 32. . If, 
however, an application for possession had been made by the landlord before 
April 1, 1957, then the tenant will be.deemed to have purchased the land only 
on the date on which such application is finally rejected. The consequence of 
a certificate being granted under s. 88C, therefore, is that the tenant is debarred 
from becoming the owner of the land on the date on which he would otherwise 
be deemed to have purchased it. Logically, therefore, the question whether any 
landlord is eligible to obtain a certificate under s. 88C must be decided by re- 
ference to the date, on which the tenant would otherwise become its owner. It 
is on this date that the position of the landlord must be examined in order to 
decide whether the tenant can or cannot be deemed to have purchased the land. 
The material date should, therefore,-be the date on which the title to the land 
passes to the tenant, This would be April 1, 1957, or the postponed date. 
We would have been inclined to hold accordingly, but for the fact that sub-s. (2) 
of s. 88C provides that an application under this section must be made within 
the prescribed period. Except in the case of landlords belonging to the cate- 
gories specified in sub-s. (3) of s. 31, the last date for making an application 
-under s. 880’ was December 31, 1961. On this date several ‘applications for 
possession made on the grounds referred to in s. 14 or s. 31 before April 1, 1957, 
were still pending. In such. cases the postponed date had not yet arrived. It 
would be difficult for a landlord to prove, or for the Tenancy Court to ‘find, 
that on some uncertain date in the future, on which the application for posses- 
sion might be disposed of, the landlord’s income will be less than Rs. 1,500 or 
that on that date the land leased by him will be in area less than an economic 
holding. Mr. Shrikhande has urged that all applications under s. 88C should 
be kept pending and should-not be disposed of until the application] made under 
s. 29 read with s. 14 or s.-81 have been decided. This argument must he rejected, 
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because sub-s. (2) of s. 33B' gives a right to a certificated landlord to make an 
application for obtaining possession of the land-on the ground that he requires 
it for. personal cultivation, even though his previous application made in accord- 
ance with s. 31 was pending on February 9, 1961.* A. certificated-landlord is a 
person, to whom a certificate has ‘been granted under s. 88C. “The Legislature 
has, therefore, clearly contemplated that applications under s. 88C may be dis- 
posed of, even béfore the. ‘applications for possession made on the grounds.men- 
tioned in s. 14-or s. 31 are decided. Pt necessarily follows that the material date 
may be earlier than the postponed date. : 

There are also- several difficulties in: accepting the: argument that the tillers’ 
day April 1, 1957, should: be the material date in all cases. It will be seen from 
the provisions of the Act, to which reference has been- made above, that all 
tenanfs' do not!become the purchasers: of the lands: held by them on the ‘same 
date. The: Legislature has prescribed different dates for different classes of 
landlords. There is, therefore, no reason why in all eases the position of the 
landlord as on April. 1, 1957, should be the deciding factor. 

. It has been argued ‘that if a date subsequent to Apr il 1, 1957, is held to be the - 
material date, a-landlord might deliberately alter his position and create such 
cireumstances as would entitle him to obtain a certificate under s. 88C. This 
argument is not without’ force. But while in some cases a landlord may mani- 
pulate hig position, there may be other eases in which his position may deterio- 
rate for no fault of his own. For instance, if he was himself à tenant of another 
landlord, he might lose‘ the land ‘held by him as‘a tenant, There may also be 
cases in which a landlord’s position may improve in the intervening period. 
He may come in possession of other „properties by inheritance or otherwise, If he 
was a minor on April 1, 1957, he may ‘attain majority and begin to earn. -It 
may also be noted that s. 32 and s. 88C came into force on August 1, 1956. ‘The 
tillers’ day was April 1, 1957. The landlords had, therefore, several ‘months, 
*in which they could have effected a change ` in their position. The proviso to 
sub-s. (3) of s.:81 and the second: proviso to sub-s. (J) of s. 32 gave to the 
landlords belonging to the ‘eategories specified in sub-s. (3) of s. 31 time till 
March ‘31, 1958, to alter their position by getting their-shares in the joint family 
properties separated. Under r. 53 of the Bombay’ Tenancy and Agricultural 
Lands Rules,'1956, the landlords have been given time till December 31, 1961, to 
make applications under s. 88C. It has been argued by the learned Government 
Pleader, and we think there is considerable substance in this argument, that 
if it was intended that April T, 1957, should be’ the material date in every 
ease, it is not likely that the landlords ‘would have been given over four and a 
half. years’, time after the tillers’ day to apply for exemption under s. 88C. This 
time has been further extended in the case of landlords belonging to the-cate- 
gories mentioned in sub-s. (3) of s. 31.. For instance, the successor in title of 
a widow ‘may make an application for exemption ‘under s. 88C within six 
months from the date on which the widow’s interest’ in the land ceases to exist. 
If, therefore, a widow lives for another 40 years, her ‘successor in title will be 
entitled to make an application after 40 years. During this time the circum- 
stances might have radically changed. It will, therefore, be ` unreasonable to 
hold ‘that the material date should be April 1, 1957, in every ĉase, 

In our opinion, therefore, the material date cannot be the same in all cases. 
It seems to us that a distinction must be drawn’ between. cases in which the title 
to the Jand had, ‘passed to.the tenant, before the decision of the application under 
5: 88C. and those in which the tenant might acquire the right of purchasing the 
land after. such application has been ' decided. Where the lafidlord does not 
belong to ‘dne’ of the categories specified ` in sub-s. (3) of*s.°31 and where no 
application’ for possession ‘was’ made ‘uiider s. 29 read with’s. 14or’s. 31 before 
‘April'1, 1957, the tenant will be deemed to have purchasedthe land-on April J, 
1957. > Where an application for possession was made before April 1, 1957- and 
has been rejected before ‘the decision: of' the application made by the: land- 
lord under;s: 88C, the tenant is-to be deemed‘to have become the owner on the 
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late on which the application for possession was decided. In both ‘these class 
of cases, the date on which the title became vested in the tenant is a know! 
and a certain date. The circumstances of the landlord as on this date. should, 
therefore, be considered in order to determine whether he is entitled to claim 
exemption under s. 88C. Consequently in such cases the material date would 
be the date on which the tenant is deemed to have purehased the land. If it is 
found that on this date the landlord fulfilled the’ condition laid down in s. 88C; 
the tenant will lose the right of purchase previously acquired by him. In’ other 
eases, in which the applications under s. 88C are decided before the tenants ean 
be deemed to have purchased the lands held by ‘them, the material date cannot 
obviouslyebe the postponed date. It. will also not be April 1, 1957, for the rea- 
sons which have been already mentioned. In such-cases, as it cannot be ascer- 
tained at the time the application under s. 88C is decided, on what date, if 
any, the tenant will be deemed to have purchased the land, the conditions- as 
obtaining on the date on which the landlord seeks exemption, that is the date 
on which he makes an application under s. 88C, should be considered. Conse- 
quently, in cases in which the application under s. 88C is decided before the 
postponed date; that is before the date on which the tenant might acquire the 
right to purchase the land, the date on which the landlord’s position, in regard 
io his income and the extent of lands leased by him, should be ascertained. for 
the purposes of s. 88C, should be the date, on which he had made the applica; 
tion under this section. 

I will now refer to the preyious Tasis of this Court. As pointed: oit 
by Mr. Justice Tarkunde in the referring judgment, it has been held in several 
cases that the circumstances obtaining on April’ 1, 1957, must be considered 
for the purpose of deciding whether the landlord is entitled to a certificate under 
s. 88C. In most of these eases either no application for possession had “been 
made on the grounds mentioned in s. 14 or s. 31 before April 1, 1957, or the 
fact of such an application having been made was not brought to the notice ofe 
this Court. Consequently it was rightly held that the material date was ‘April 
1, 1957. In Shree Shankar Chatru Patil v. Narayan Mahasing Patil,2 which 
has been referred to by Mr. Justice Tarkundé, the facts were that both the ap- 
plications, which had been made by the landlord for obtaining possession of the 
lands, had been dismissed on September 12, 1957, whereas the application for 
obtaining a certificate under s. 88C was made a long time thereafter in 1959. 
Before then the tenant had already acquired the right to purçhase the lands. It 
was, therefore, held that the material date for the purposes of s. 88C was Septem- 
ber 12, 1957. The view taken in that case is, therefore, in accordance with’ the 
view, which we are now taking. 

Reference has been made to the decision of a Full Bench of the Gujårat 
High Court in Madhaji v. Mashrubhai.3 It was held in that case that the land: 
lord, who claims exemption under s. 88C of the Bombay Tenancy and Agri- 
cultural Lands Act, must fulfil the condition of annual income mentioned thereiii 
with reference to the year preceding the tillers’ day, i.e. from April J, 1956; 
to March 31, 1957, and not the postponed date or any other date. The learned 
Judges have given two main reasons for taking this view. The first is that 
the condition imposed by s. 32 on a tenant that he must eultivate the land per- 
sonally, before he can be deemed to have purchased the land, must be fulfilled 
by him on April 1, 1957. The second reason, which weighed with the learned 
Judges, was that if April 1, 1957, is not taken’ as the material- date, it would 

“be tantamount to putting a premium upon the course of action of a landlord and of 
permitting him to alter the rights of his tenant by resort to a proceeding Which” was 
“ultimately found to be unjustified-by a competent authority” and during the pendency 
of which proceeding, “a landlord could devise means to alter his position in such a way 
as to fulfil the conditions laid down in section 88C, though he might not have fulfilled the 
same on the tillers’ day.” 


2 (1961) Special Civil Application No. 204. on November 14, 1961(Unrep. i: AA tk 
0f1961, decided by Chainani C. J. and Shah J., 3 (1962) IT G. L, R. 438, F.B, © e -7 
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With regard to the first- reason, it seems.to us, with great respect to the learned 
Judges, “that for reasons, similar to those which we have given why. April 1, 
1957, should not be the material date in all cases, it may: be reasonable to hold 
that the tenant must satisfy ‘the requirement,- -about the land being cultivated 
by him personally on the day on which he would otherwise be deemed to have 
purchased the land. We do not :also think that the second reason mentioned 
above would be a sufficient ‘ground. for holding that the material date should 
be April 1, 1957, im every case. ° 

In our opinion, therefore, the reply, to the question referred to the Full 
Bench will be that in cases, in “which a tenant is deemed to have purchased the 
‘land held by him as'a tenant before the application made by the, landlord 
under s. 88C of the Act is decided, the date on which the landlord should satisfy 
the requirements of s. 88C, in order to be eligible. to obtain’ a certificate under 
this section, is.the date on which the tenant is deemed to‘ have purchased the 
land, In other cases the, material date, by ‘reference to which it should be 
decided whether the landlord is entitled to a certificate under s. 88C, will be 
the’ date on which the landlord had made an application under this section. 


cute yt i fog, 8 i Answer accordingly. 


[NAGPUR BENCH] 
Before Mr. Justice Kotval and -Mr. Justice: Abhyankar. 


` KESHEORAO SHRAWANJI DATIR v. COLLECTOR, AMRAVATI.* 


Central Provinces and Berar Municipalities President and Vice-President (Election and 

Appointment) (Bombay) Rules, 1958. Rule 5(1)—Central Provinces and Berar Muni- 

_ eipalities Act (II of 1922), Sec. 18(3)—Whether provision “not later than 30 minutes 
before the hour fixed for the meeting” in r. 5(1) ultra vires of s. 18(3) of Act. 


. The provisions of the clause “not later -than 30 minutes before the hour fixed for 
the meeting” in r. 5(1)' of the Central’ Provinces and Berar Municipalities Presi- 
dent and, Vice-President (Election and Appointment) (Bombay) Rules, 1958, are 

- ultra vires of.s. 18(3). of the, Central ‘Provinces and Berar Municipalities Act, 1922, 
and therefore cani haye no effect. The offending clause can be separated from the re- 

‘maining portion ofr. 5(1) of the Rules and the latter, therefore, remains effective. 


B. R. Mandlekar, for the petitioners. ~ ` 
G. R. Mudholkar, for respondents Nos. 1 to 4. 
M. L. Vaidya, for respondent No. 5. ‘ 


‘ Korvan J. In this Special Civil Application, we are concerned with the 
election of the President of the Municipal Committee, Badnera. .He was de- 
clared to have been’ elected on November 24, 1961, in circumstances which, briefly 
stated, are as follows: ‘The general election for’ the purpose of constituting 
the Municipal Committee was held on‘October 21, 1961, and the nanies of the 
elected members:of the Municipality were notified in ‘the Maharashtra Govern- 
ment Gazette on November 2, 1961. A-meéeting of the’ members of the Com- 
mittee was convened for the election of the President: as provided bys. 18 of 
the C.P. and Berar Municipalities Act, 1922, for November 24, 1961. What 
happened at that meeting has given rise to the’ present petition. 

* It appears that: ‘respondent No. -5 Pundalik Sadhu -Bansod wanted to stand 
as à candidate for the-presidentship and, therefore, two of his supporters and 
he wentto the inunicipal office and handed: over his homination paper to res- 
pondent No: 2 who wa’ appointed Chairman of the meeting. -There is some 
dispute as to the exact-time at which the nomination paper of- respondent No. 5 
was handed over. The petitioners say that it was handed over at 10-35 a.m. 
and respondent No.-5 says that it was handed over at 10-30 a.m. But nothing 
turns upon, shat difference in time. According to the petitioners, petitioner 
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No. 1 also wanted to stand for election to the office of President and, therefore 
he and the twelve other petitioners had attended the meeting. -The meeting 
was scheduled to be held at 11 a.m. and the petitioners were all present at 
the meeting. According to the petitioners, respondent No. 2 declined to accept 
the nomination form of petitioner No. 1 though it was duly proposed. and 
seconded. That fact however has been denied by respendent No. 2 who, in his 
return, has stated that no nomination paper of petitioner No. 1 was ever sub- 
mitted to him. Nothing, however, turns upon this denial. 

The. point that has been raised on behalf of the petitioners by Mr. Mandle- 
kar is a point concerning the validity and vires of a rule. The decision of the 
point depends upon certain provisions of- the C.P..and Berar Municipalities Act 
and the rules framed under ss. 18(6) and 20 thereof. These rules are the 
C.P. and Berar Municipalities President and Vice-President (Election and 
Appointment) (Bombay) Rules, 1958. Sub-section (7) of s. 18 of the Act pres- 
eribes that each Committee shall have a President who shall be elected by the 
members from among their number. Sub-section (2) prescribes that each Com- 
mitice shall have a Vice-President and indicates~how he is to be appointed. 
Then come the important provisions of sub-s. (3) which, for the purposes of 
the dispute before us, are decisive. Sub-section (3) runs as follows :— 


“Save as otherwise provided in this Act, - 

(a) the President shall hold office for such term, not less than one year 6r not less 
than the residue of the term of office of the Committee whichever is less, and not exceed- 
ing three years, as the Committee shall, previous to the election of the President, deter- 
mine or until the expiry within the said term of his term of office as member, but shall 
bé eligible for re-election; and 

(b) the Vice-President shall hold office during the term, of office of the Président 
who.appoints him: > 

- Provided that the term, of office of such President or Vice-President shail- “be deemed 
to extend to and expire with, the date on which his successor is elected’ or appointed, as 
the case may be: ; 

Provided further that where the term of office of a Committee is brea under this 
Act, the. President and Vice-President holding office immediately before the date with 
effect from which such term is extended shall © continue to hold. their respective offices 
until the date on which the term so extended expires.” . 

Turning to the rules, r. 3 requires the Collector to convene a meeting . of 
all the members of the Committee within 25 days of the notification of the 
names of the members of the Committee in the Official Gazette under s. 20, for 
the purpose of election of the, President. under s. 18(/). For this meeting, 
r. 8(2) provides that the Collector shall “appoint an officer to be the Chair- 
inan. In this case, it is not in dispute that respondent No. 2 was so appointed 
Chairman. Rule 3(3) makes provision for the quorum at the meeting and for 
adjournment of the meeting. The ‘prov isions of rr. 4 and 5 (Z) are as follows :— 

“4, The Chairman shall, before proceeding to elect the President, call upon the mem- 
bers to determine the term for which the President shall hold office as required by the 
provisions.of clause (a) of sub-section (3) of section 18.. 

"5 (1) Each candidate shall, either in person or by his proposer and seconder, deliver 
to the Chairman of the meeting, not later than 30 minutes before the hour fixed for the 
meeting, a nomination paper in Form A signed by the candidate signifying his willing- 
ness to serve as a President and also by two members ‘as proposer and seconder. The 
Chairman shall immediately, on receipt of the nomination papers, enter in them serial 
numbers in the order in which they are received by him, and shall sign thereon a cer- 
tificate stating the date on which and exact time at which the nomination papers were 
delivered to him.” - 


Now, it will be observed that x 4 lays down eel what s. 18 (3) pro- 
ides. Rule 4 says that before proceeding to elect’ the President, the Chairman 
shall call upon the members to determine the term for which the Py esident shall 
hold office. That is precisely what s. 18(3) (a) also prescribes. Section 18 
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(3) (a) uses the words ‘‘the President shall hold office for such term... .as the 
Committee shall, previous to the election of the President, determine. . » Thus, 
while the words used in s. 18 (3) (a) are ‘previous | to the election of the 
President,’” in r. 4 the words used are ‘‘before proceeding to elect the Pre- 
sident,’’ which, “in our opinion, despite an argument to the contrary, have the 
same meaning. 

In our opinion, wink was intended by s. 18(3) is clear, when it provided. 
that’ the Conimittee shall determing the term for which office shall be held 
by the President ‘‘previous to the election of the President.” The intention 
was that each candidate for presidentship should know before he submits him- 
self to election for what term he would have to serve. It may be that a can- 
didate would be unwilling to serve for too short or too long a period and read- 
ing the provisions of s. 18(3) it seems to us very clear that, therefore, it was 
provided: that:the Committee shall determine the term of office of the President 
‘*previous to the.election....’? There is also no provision in the Act or Rules 
for withdrawal of nomination. That is an additional reason why the candi- 
date for election as President should know the term of office before he sub- 
mits his nomination. We shall also presently show that normally ‘‘election’’ 
comprises within-its meaning the important step of nomination. Thus, upon a 
plain reading of s. 18(3) the matter does not give rise to much difficulty. Rule 
4 also follows s. 18(3) though it uses slightly different language. 

The difficulty however is ‘created by the provisions of r. 5 “CI )which pres- 
cribes how and‘when the nomination paper of each of the candidates for. elec- 
tion has to be delivered, andthe relevant portion of r. 5(J) says: ‘ 

“Bach candidate shall, either in person or by his proposer and seconder, deliver ‘to 
the Chairman of the meeting, not later than 30 minutes before the hour fixed for the 
meeting, a nomination paper...” (the italics are ours). 


. Therefore, r. 5 (Z) preseribes that the nomination paper of each candidate 


shallebe ‘delivered to the Chairman of the meeting not later than 30 minutes 
before the hour fixed for the meeting. Though there was some argument as 
to the meanihg of the words ‘‘not later than 30 minutes’’ it is clear that r. 5(/) 
in any’ case requires that the nomination’ paper of each candidate must be 
landed oyér before the ħour fixed for the meeting, whereas r. 4 and s. 18(3) (a) 
in our opinion provide 'that the term for which the President shall hold office 
shall be determined before proceeding to elect the President. From s. 18 
(3) (a)-and r. 4 it appears clear that the nomination papers must be handed 
över to the Chairman after the meeting has determined the term ‘for which 
tlie’ President shall hold office. But r. 50 Y requires that the nomination pap- 
ers should be handed over thirty minutes before ‘the time for the meetings. 
Thus, there is.a patent conflict between r. 4 and r. 5(1); and r. 5(/) in its turn 
conflicts with the provisions of s. 18(3) fa). 

It was urged by Mr. Vaidya on behalf of respondent No. 5 that the word 
‘election’? used in the expression ‘‘previous to the election of the President’? 
in s. 18(3) (a) means merely the actual poll-for the election of the Preside é 
and if s. 18(3) (a)-is so consttued, then there is no conflict between r. 4 an 
r. 5 (1) nor between r. 5(7) and s. 18(3). (a). 

Unfortunately, the word ‘‘election?’ has neither been defined in the Act nor 
in the Rules and we can see no ‘indication in the Act or in the Rules that it is 
used in any particular or special connotation. Qn the other hand, it is clear 
from a- perusal of the Rules tliemselves that the word ‘‘election’’ is used in a 
general sense. ‘Tt connotes that process*by which one person in chosen from 


‘amongst several-for an office. That the step of nominating a candidate for election 


is part of the election itself is clear from a- perusal of r. 8 which speaks as of 
“‘the nomination papers and ballot-papers in respect of election of the President?’ 
thereby implying that not merely are the ballot papers part of the election but 
also the nomjnation papers. .That is also the normal and accepted connotation of 
what constitutes the process of election. We cannot hold as is contended. that 
the process of nomination forms no part -of the -process‘of election. On the 


602 EE THE BOMBAY LAW REPORTER. [VOL. LXIV. 


other hand, we think that in the context and the circumstances in which the 
word ‘‘election’’ is used in the Act and the Rules, it implies that process whick 
commences with the filing of nomination papers, if not more. 

It seems to us that in drafting r. 5(1), the draftsman ignored or rather 
omitted to notice the exact meaning of the provisions of s. "18 (3) (a). Even 
in r. 4 he has used the words “elect the President” aid there it is prescribed 
that’ before proceeding to elect the President, the Chairman shall call- upon 


the members to determine the term for which the President shall hold office. 


We cannot believe that the same draftsman used the word ‘‘election’’ in r. 
5(2) in a different sense, as not including the process of nomination but only 
that process which begins with polling. 

If that is the interpretation of the word ‘‘election’? as used ih s. 18(3) (a) 

and r. 4, then it is clear that the following words in’ r. 5(J) ‘‘not later 
than 30 minutes before the hour fixed for the meeting,” are in direet conflict 
with the provisions of s. 18(3)(a) and must, therefore, be declared ultra vires 
of those provisions. Fortunatély, the remaining portion of r..5(J) ean still 
make sense even after the omission of that clause and it behoves us to uphold 
that part of it. It is possible’ to separate the offending clause from. the main 
body of the sub-rule. We think that the provisions of the clause ‘‘not later 
than 30 minutes before the hour fixed for the meeting” in x. 5(Z) is ultra vires 
of s. 18(3) and therefore can have no effect. .. 
- Upon this interpretation, it is clear that the impugned election of respondent 
No. 5 cannot be upheld. What transpired at the meeting! is clearly stated in 
the minutes of:the meeting filed at annexure 3 and ‘those. facts are also admitted 
by respondent No. 5 himself in this return in para. 6. It is clear that the 
Chairman of the meeting did not call for nomination papers after the meeting 
determined the term for which the President was to hold office. It was really 
at that stage that the nominations shonld have been called for and since that 
was not done, the.petitioner who wished to stand as a candidate was deprived 
of his right to be elected. 


As a matter of faét, it appears that respondent No. 5 is electede contrary to. 


the wishes of the majority of the members .because even in the present petition ` 


13 members of that meeting have joined in the petition and have stated that 
they wanted petitioner No. 1 to be elected,. while the Committee itself consists 
of 20 members. There is, therefore, no doubt that if petitioner No. 1 had been 
allowed to stand, he would have been elected., 

In the circumstances, the only order that we can pass is to declare the 
election of respondent, No. 5 bad. We set it aside and or der a fresh election to. 
be held. The petition is allowed. Respondent No. 2 shall pay the costs of the 
petitioners. 

° Petition allowed, 
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Before Mr. Justice Naik and Mr. Justice Palekar. 


THE MUNICIPAL COMMITTEE, DHAMANGAON v. HIRABAI 
LABCHAND RATHL* _ 

Central Provinces and Berar Municipalities Act (II of 1922), Sees. 48(1), 66 (1) (b)—Gov- 
ernment of India Act [25 & 26 Geo. 5, Ch. 42], Sec. 142-4. (2)—Constitution of India, 
Art. 276—Municipality enhancing rate of tax imposed under s. 66(1)(b) and seeking 
.to recover it in excess of amount specified in s, 142-A(2) of Government of India Act 


Whether such act of recovery of tax can be regarded as having been done or ‘pur- 
ported: to be done within s. 48(1) of Act II of 1922. 


*Decided, February 20, 1962. First Appeal decision of V. W. Samudra, IInd Additional 
No. 195 of 1956 (with First Appeal No. 196 of © District Judge at' SRNE in,Civil Sut No. 
1956 and Second Appeal No. 291 of 1960 with 17-A of 1952 
Second Appeal No. 292 of 1960),- against the , g 
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_ The mere fact that the rate of taxes payable in respect of professions, trades, call- 
ings or employments prevailing before March 31, 1939, is varied or increased after 
that date cannot make the imposition of such taxes invalid as contravening the pro- 
visions of s. 142-A(2) of the Government. of India Act, 1935. 
- ;,Where as, a result of the variation in the rate of such taxes a demand is made for 
-the recovery of an amount exceeding Rs. 50, the demand is wrongful, irregular or 
even unauthorised but cannot be deemed to be ultra vires. 
.. Therefore, where a municipality gowerned by the Central Provinces and Berar Muni- 
‘cipalities Act, 1922, enhances the rate of tax duly imposed under s. 66(1)(b) of the 
_ Act and seeks to recover an amount exceeding Rs. 50 which is not permissible under 
8, 142-A (2) of the Government of India Act, 1935, such act of the recowery of the 
toe tax can be regarded as having been done or purported to be done within the mean- 
; ing of s. 48(1)-of the Central.Provinces and Berar Municipalities Act, 1922. 
_ Municipality of. Chopda v. Motilal; followed. 
“Municipal Committee, Karanja v. New East: India Co. Ltd., Bombay,’ distinguished. 
_, Gajadhar v. Municipal Comm., Washim, Municipal Committee, Warud v. Govindji, 
. _ Jalgaon Mun. v. Khandesh Spg. Ete. Co.‘ Parvateppa v. Hubli Municipality, Dis- 
‘+ trict- Council, Bhandara, v, Kishorilal’ and HL. H. B. Gill v. The King,’ referred to. 


_ THE, facts are, stated in the judgment. 


- C. P. alele, for the appellant. 
` S-N. Kherdekar, mor the respondent. 


PALEKAR J. These four appeals arise out of four suits filed for the recovery 
of ‘certain amounts by way of refund of tax alleged to have been illegally re- 
covered’ by the Municipal Committee, Dhamangaon. The two First Appeals 
are from decrees passed by the learned Second ‘Additional District Judge, Amra- 
„Vati, in Civil Suits Nos. 17-A of 1952 and 18-A of 1952 respectively. The other 
° two ’ Second Appeals arise out of two ‘suits filed in the Court of Civil Judge 
(Junior Division), Chandur, being suits’ Nos.’ 100-B of 1956 and 70-B of 1957 
respectivély All the suits were, substantially decreed by the trial Courts. From 
the suits decreed by the learned Civil Judge, Junior Division, Chandur, appeals 
were filed to the District Court, ‘the „appeals. being Nos. 44-B "and 45-B of 1959. 
- The learned District J udge, reversed the’ two decrees passed by the trial Court 
and dismissed the suits.’ From’ that order the two Second Appeals have been 
filed in this Court. 

~ AI these appeals were heard together as the more important points involved 

were common to all the appeals. ` The principal point is about limitation and 
the question for determination is whether under the provisions of s. 48 of the 
Central Provinces and Berar Municipalities Act, 1922, which provides for a 
notice of two months and a limitation, ‘of sèx months from the date of accrual of 
the cause of action, all these suits are! barred.” 
' A few-facts are necessary to be stated: to understand the principal issues iii- 
volved in the cases. The Municipal Committee? Dhamangaon, which is the dg- 
fendant in all these suits, was- prior to'1940 a' Notified Area Committee. In 
exercise of the powers conferred’ by ‘el. (@) of sub-s. (7) of s. 241 of the C. P. 
and Berar Municipalities Act; 1922,:on December 22, 1936, the Local Government 
imposed a tax ‘under cl. (b) of sub-s. (Iofs. 66 of that Act on persons carrying 
thé trade of ginning and: pressing cotton by means of steam or mechanical pro- 
cess within, its limits. The tax was one anna: for each boja of 392 lbs. ginned 
and one anna for each bale of-392 lbs. pressed. 

The Notified Area Committee _ became a Muniefpal Committee in the year 
1940, and by an amendment dated ‘April, 10, 1941, the Municipal. Committee, in 


1- (1957) 60 Bom. L.R. 48. eae 1987. ‘Seo 1959 N.L.J. Note 1. 

2 [1948] Nag. 971.. © NOST +. 5 (1952) 55 Bom. L.R. 65. 

3 (1957) 80 Bom. LR. 419." Ruane . 6 (1937) 39 Bom. L.R. 881. 
+ 4 (1957) Civil Revision: Appliéation No: -7-7 [1949] Nag. 87 
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~ exercise of the powers conferred by s. 68 of the C. P. and Berar Municipalities 
Act, 1922, amended the notification dated December 22, 1936, by substituting 
the rate of four annas in the place of one anna. Tt also directed that the amend- 
ment shall come into operation: on August 1, 1941. Taxes were recovered at 
the enhanced rate from all persons carrying on the trads of ginning and press- 

- ing cotton by means of steam or mechanical process within the municipal ‘limits, 
including the plaintiffs in these suits, without challenge, right down to 1950. 

It is the ease of the plaintiffs in the suits from which the two First Appeals 
have been filed that they-came to know for the first time in December 1951 that 
the recovery of the enhanced tax from them was illegal and ultra vires. The 
Municipa? Committee was contemplating further enhancement of the tax to 
one rupee per bale and boja and. since the proposed taxation was going to affect 
them very much adversely, they consulted their legal adviser who told them 
that not only the contemplated tax was illegal but even the recovery made so 
far under the enhanced rate imposed from August 1, 1941,-was illegal, There- 
fore, after considering the position, they gave a notice on January 10, 1952, 
not ‘only demanding the refund of the excess amount paid by them but also 
informing the Municipal Committee that the tax which was being recovered 
from them was illegal in view of the provisions of s. 142-A of the Government 
of India Act, 1935, and art. 276 of the’ Constitution of India which prohibited 
recovery of a tax on profession or trade in excess of Rs. 50 and Rs. 290 respec- 
tively. They agreed that in view of the proviso to sub-s. (2) of s. 142-A of the 
Government of India Act, 1935, and similar proviso to sub-cl. (2) of art. 276 
of the Constitution of India, the original tax at the rate of one anna which was 
in-foree on March -31, 1939, was legally leviable, but they alleged that as the 
maximum limit laid down in s. 142-A of the Government of India Act, 1935, was 
much below the then existing incidence of tax; no further enhancement - “was 
permissible so far as the plaintiffs’ factories were concerned which had been 
paying all through the years in excess of the ceilings imposed by the aboye two 
constitutional provisions. They, therefore, contended that the enhancement of 
the rate by the notification dated April 10, 1941, was illegal and hence they were 
entitled to claim back ‘the, amount they had paid to the Municipal Committee 
under a mistake of law as provided in s. 72 of the Indian.Contraet Act. The 
plaintiff in Civil Suit No. 17-A of 1952 (First Appeal No. 195 of 1956) alleged 
that the excess amount recovered from her from August 1, 1944 to June-13, 
1952, was Rs. 7,373-7-0 and the plaintiff in Civil Suit No. 18-A of 1952 (First 
Appeal No. 196 of 1956) alleged. that the excess amount recovered from them 
was Rs. 11,215-13-0 for the period March 29, 1949 to August 27, 1952. 

In the two suits which have given rise to the two Second Appeals, no mistake 
of law was pleaded but. otherwise, contentions were raised with regard to the 
illegality of the imposition and recovery on similar grounds. In Civil Suit 
No. 100-B of 1956 (Second Appeal No: 291 of 1960) the excess amount claimed 
is Rs. 1,723-11-3 recovered by the. Municipal Committee from the plaintiff on 
August 27, 1953. In Civil Suit No. 70-B of 1957 (Second Appeal No. 292 of 
1960) the excess amount, has been ‘recovered on two dates, namely, March a 
1954 and March 20, 1954 and-amounts to Rs.’ 2,633-1-9. 

The Municipal Committee did not admit that the levy was illegal or in con- 
travention of the constitutional provisions. Its principab contention was that 
though bills were served by the Committee for the recovery of sums above the 
limits permitted by the two constitutional provisions and recoveries were also 
made accordingly, the act of imposition and recovery of the tax had been done 
or purported to be done under. the C., P. and Berar Municipalities Act, 1922 and, 
therefore, under s. 48(2) of that Act the suits were liable to be dismissed as 
they- had not been instituted within six months from the date of the acerual 
of the cause of action for the refund, that is to say, from the date of the pay- 
ment. In respect of a few items which had been recovered within six months 
prior to the filing of the suit, no suit could lie in respect of them*as no notice 
had been given as required by s. 48(7). 


s 
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Section 48 referred to above reads as follows 


“48. (1) No suit shall be instituted: against any committee or ‘any member, officer 
or servant thereof or-any person acting under the direction.of any such committee, mem- 
ber, officer or servant for anything done or purporting to be:done under this Act, until 
the expiration of two months next after notice in writing, stating the cause of action, the 
name and place of abode èf the intending plaintiff 'and the relief which he claims, has 
been, in the case of a committee, delivered: or left at its office, and, in the case of any 
such member, ‘officer or servant or pers8n as aforesaid, delivered to him or left at his 
office or usual place of abode;. and the plazm shall contain a statement that such notice 
has been so delivered: or left. 

(2) Every such suit shall be dismissed tales it is instituted within six menths from 
the date of the accrual of the alleged cause of action.” 

Now it is contended for the plaintiffs that the recovery of the enhanced tax 
was illegal and ultra vires and,..therefore, a claim for the refund of the same 
fell outside the provisions of s. 48 of the €.. P. & Berar Municipalities Act, 1922 
‘For this proposition weliance was placed ou the decision of the former Nagpur 

High Court in Municipal Committee, Karanja v. New East India Co. Lid., Bom- 
bay.’ In that case the Municipal Committee, Karanja, had enhanced a tax on 
ginned cotton from 10 pies per boza to two annas per boza. It was contended 
in that case that this enhancement contravened.the provisions of s. 142-A of the 
Government of India Act, 1935, and it was held that it did. As regards the 
application of s. 48 of a ok P; and Berar „Municipalities Act, 1922, the learned 
Judges said (p. 977). 

. Section 48 comes, “into as only when the act. -is done or is spanned to be done 

under ‘the Municipalities, Act. As we have- said, that is not the case here because its 
action is something- which „is prohibited by law, and so wholly beyond its jurisdiction, 
and, therefore, section 48 does not apply.” 
Reliance was further placed on a recent decision of this High Court in Gajadhur 
v. Municipal Comm.,.Washim.® ' In that case. the Municipal Committee, Washim, 
was recovering.a tax for cotton pressed in a.factory at the rate of Rs. 0-2-3 per 
bale till April 1, 1941.: The tax was raised to 0-4-0 from April 1, 1941. 
‘The -amount*of the-tax for a year at that rate amounted to more than 
Rs.: 250. The assessee’ contended that this'tax was ultra vires the Committee 
onthe- ground. that.it contravened the provisions of s. 142-A of the Govern- 
ment of India Act, 1985, and also those of .art. 276(2) of the Constitu- 
tion. It was held that the enhancement of the tax in excess of Rs. 50 was 
ultra vires the provisions of. the Government of India Act, s. 142-A, and in 
excess of Rs. 250 ultra vires the provisions of art. 276(2) of the Constitution. 
The plaintiffs rely on these decisions for contending that what was ultra vires or 
illegal cannot be regarded as having been done or purported to be done under 
s. 48(7) of,the C. P. and Berar Municipalities ‘Act, 1922, and, therefore, s. 48(2) 
of that Act was no bar to the suit. The above two decisions are by a Division 
Bench. There is a subsequent decision by a single Judge of this Court reported 
in Municipal Committee, Warud v. Govindji.2 In that case the Municipal Comm 
mittee, Warud, levied a boja tax at annas 8 per boja on raw cotton as a eeailt of 
which the plaintiff in that suit had to pay Rs. 447-8-0. He sued for refund of 
the excess over Rs. 250 and. the question arose whether want of notice under 
s. 48(/) of the C. P. and Berar Municipalities Act was a bar to the suit. It was 
held. that the tax was in contravention of art. 276(2), Constitution of India 
and was. ultra vires of the powers, of the Municipal Committee and hence no 
‘notice under s. 48 was necessary. Relying on these decisions it was contended 
for the plaintiffs that s. 48 had no application to the case and the question about 
limitation should be considered apart from that section. 

On the other hand, it was contended on behalf of the Municipal Committee 

1 [1948] Nag. 971. of 1956, decided by Kotval J., on July 19, 

2 (1957) 60eBom. L.R. 419. 1957. See 1959 N.L.J. Note 1. 

3 (1957) Civil Revision Application No. 714 
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that the nice distinction between what is illegal or ultra vires and what is merely 
wrongful had not been considered in the, above.cases; and the. decisions which 
really apply to the facts of this case were those reported in the Jalgaon Mui. 
v. Khandesh Spg. Ete. Co.4 and the Municipality of Chopda v. Motilal S. both 
of which decisions are by a Division Bench. In the first-mentioned case the 
Municipality levied’ an octroi duty on fuel oil or fusnace oil which was not 
comprised in the items enumerated in the Octroi Rules and by-laws. In a claim 
for refund of the amount wrongfully levied the question-had to be considered 
whether the recovery of the tax from the Mills was done or purported to have 
been done under the Bombay Municipal Boroughs Act,-1925. Section 206 of 
that Act which is analogous to s. 48:of the C. P. & Berar Municipalities Act, 
1922, provided as follows :— : net get 

“No person shall commence any suit against any municipality or against any officer 
or servant of a municipality or any person acting under the orders of a municipality for 
anything done or purporting to have been done in pursuance of the Act, without giving 
two months’ previous notice in writing of the intended suit and of the cause thereof, nor 
after six months from the date of the act complained of;” 

Explaining the expression ‘‘done or purporting to have been done in pursuance 
of this Act”, Bhagwati J. remarked (p. 68) :— 

“...The acts which would fall within the category of those ‘done or purporting to 
have been done in pursuance of this Act’ could only be those which were dohe under a 
vestige or semblance of authority, or with some show of a right. If an act was ouf- 
rageous and extraordinary or could not be supported at all, not having been done with 
a vestige or semblance of authority, or some sort of-a right invested in the party. doing 
that act, it would certainly riot be an act which is ‘done or purports to have been in 
-pursuance of the Act. The distinction between ultra vires and illegal acts, on the one 
hand, and those purporting to be done in pursuance of the Act, on the other hand, is 
‘quite well-known.,.. The distinction is really between ultra’ vires and illegal acts, on, 
the one hand; and wrongful acts, on the other—wrongful in the sense that they puxport to 
have been done in pursuance of the Act; they are intended to seem to’ have been done 
in pursuance of the Act and are done with a vestige or semblance of aufhority, or sort 
of a right invested in the party doing those acts. If the defendants, therefore, not having 
the power to levy octroi duty at all, either wholly or in regard to some classes of goods, 
had purported to levy the same, it would certainly have been an act which was out- 
rageous and extraordinary, with not a vestige or semblance of authority, or not even 
- a shadow of a right.” ' i - 
The learned Judges held in that case that the defendants did have power to 
impose octroi duty and, though on a wrong interpretation, the Municipality 
thought that it was entitled to levy octroi duty on fuel oil or furnace oil, what 
the Municipality purported to do could not be said to be illegal or outrageous 
and extraordinary but purported to*be done in pursuance of the Act and the 
Municipality’s action was well within the terms of s.' 206 of the Municipal 
Boroughs Act and, therefore, s. 206 applied to the case. This decision was 

lowed in the Municipality of Chopda v. Motilal réferred to above, where the 
facts are very similar to the facts of the cases before us so far as this particular 
point is concerned. In that case the Municipality had levied a tax known as 
the ‘cotton manufacturing tax’ at the rate of one anna for every bale of cotton 
pressed within the municipal limits. In 1924 the tax was enhanced to annas 
eight for each pressed cotton bale. In 1949, that is to say, after s. 142-A of the 
Government of India Act, 1935, came into force the Municipality enhaiced the 
tax to one rupee for every bale of cotton full-pressed within-the municipal limits. 
Bills were served at the enhanced rate in 1950 and 1951 and the same were. paid 
under protest. Thereafter a notice was served on the Municipality on May 20, 
1952, challenging the validity of the tax and calling upon the Municipality to 
refund the tax already paid under protest. The plaintiffs pleaded inter alia 
that the levy of the cotton manufacturing tax contravened.s. J42-A of -the 


4 (1952) 55 Bom. L.R. 65. 5 (1957) 60 Bom, L.R. 48. 
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Government of India Act,:1985, and drt. 276 of the Constitution in that the 
Smount démanded as tax from the plaintiffs was in excess of the maximum per- 
‘missible. The learned Judges: held that the cotton: manufacturing tax was a 
tax on trade and subject to the ceiling provided by. art. 276 of the Constitution. 
Coming to-the question of refund, however, the learned Judges pointed out that 
under. s. 167-A of the Bombay District: Municipal Act, 1901, which was held io 
be analogous to's. 206 of the Bombay Municipal Boroughs Act, 1925, a suit 
will not lie against a municipality''if respect of any act done in pursuance or 
execution or intended execution of the ‘Act unless it was commenced within six 
months next after the accrual of the cause of action and until the expiration of 
one mouth ‘after notice im writing had been delivered or left at the office of the 
municipality. - The learned Judges held that the municipality had been levying 
the cotton manufacturing tax with the. sanction of the local Government since 
the year 1920, and even after Act XX of 1941 was passed the tax continued 
to be levied and the local Government permitted alteration of the incidence of 
taxation. The Municipality, on the assumption that it was entitled to levy the 
tax, continued to demand and collect the same. In these circumstances the 
learned Judges held that :the tax was levied and, collected in ‘‘execution or 
intended execution of’? the Act. The words used in .s. 206 of the Bombay 
Municipal Boroughs Act, 1925, are ‘‘acts done or purporting to have been done 
in pursuance of” and the words used.in s. 167-A of the Bombay District Munici- 
pal Act, 1901, are ‘‘ Acts.done in pursuance or execution or intended execution of”? 
that Act. This distinction was pointed out to the learned Judges, -but the learned 
Judges remarked that the, difference in the phraseology did‘not justify them in 
holding that the principle in Jalgaon Boraugh. Municipality v. Khandesh Kpg. 
Etc. Co. referred to above was inapplicable. They remarked that the munici- 
pality levied the cotton manufacturing tax in execution or intended execution 
of the Bombay, District Municipal Act, 1901, and even if the municipality acted 
ebeyond its authority, the act may be regarded as wrongful or irregular, but it 
cannot be, regarded as ultra vires. 

It is contended for the Municipal Committee here, Scie on these two deci- 
sions, that the tax had been duly imposed to start with, that it was duly 
increased. in 1941 and all the acts necessary for the proper imposition and levy 
of the tax under the C. P. and Berar Municipalities Act, 1922, had been duly 
done. The most that could be said was that some constitutional-provisions made 
‘the recovery of the tax.above a certain ceiling wrongful; otherwise, everything 
that had been done .by the Municipal Committee was, done or purported to be 
done under the provisions of the C.P. and Berar 1) Municipalities Act, 1922, and 
hence no challenge could be made to that act except in the manner and within 
the time provided by s. 48 of the Act.- It was argued that the Committee had 
the power to impose a tax because s. 66(/) (b) permits the imposition of a tax 
on persons exercising any profession or art, or carrying on any trade or calling, 
within the limits of. a municipality.. The procedure required for imposing the 

ee as provided in s. 67, had ‘been gone through. -Section,68 made provision 
- for the procedure. for abolishing or varying the taxes. Accordingly; followin? 
the procedure prescribed by this. section, the Municipal Committee varied the 
incidence of the tax by increasing the rate from one anna to four annas. No 
limit has been placed by the Act itself on the power of the Municipal Committee 
to impose the tax and,. therefore, merely because in certain given cases the bill 
to be recovered may exceed the. limits imposed by the Government of India Act 
or the Constitution, it could not be contended that the variation made in the 
rate in 1941 was illegal or ultra vires.. For that matter, -it was possible to con- 
template cases where, in spite of a charge being made at the rate of four annas 
per boja or bale, the total recovery to “be. made from a party may not exceed 
limits of Rs. 50 or Rs: 250 imposed by the Constitutional provisions. It was 
hence’ contended that the levy of the tax as per the rates prescribed by the 
‘amendment ef the Rules in 1941 was nothing, but an act done or purported to 
be done under the-Act, and not ultra vires the Act, 
r 
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. It is clear froni what has been stated above that the question of the applica- 
tion of s. 48 of the C.P. and Berar Municipalities Act, 1922, really depends of 
the determination of the-question whether the act of recovery of the tax in 
excess of the limits provided by the Constitutional provisions is an illegal act 
or merely a wrongful act purported to be done under the Act. The decisions, 
cited for the plaintiffs seem to hold that since the ewhaneed tax was in con- 
travention of the Constitutional provisions, it was -ultra vires. On the other 
- hand, the decisions relied upon by the Municipal Committee seem to suggest 
`- that the‘recovery of the excess over the Constitutional limits was not ultra vires 
“but merely “wrongful or irregular. The view taken in the Municipality of 
Chopda.w. Motilal is that the tax aftcr enhancement was merely subject:to the 
ceiling provided by art. 276 of the Constitution, and when the .Municipality 
levied the same in execution or intended execution of the Act (Bombay District 
Municipal Act, 1901), the act was to be regarded as wrongful or irregular but 
could not be regarded as ultra vires. 
"  Sub-sections ad ) and (2) of s. 142-A of the Government of India Act, 1935, 
provide as follows :— 

“142-A. (1) Notwithstanding anything in section one hundred of this Act, no Pro- 
vincial Law relating to taxes for the benefit of a Province or of a- municipality, district 
board, local board or other local authority therein in respect of professions, trades, call- 
ings or employments shall be invalid jon the ground that it relates to a tax og income. 

(2) The total amount payable in respect of anyone person to the Province or to any 
one municipality, district board, local board, or other local authority in the Province 
by way of taxes on professions, trades, callings and employments- shall not, after the 
thirty-first day of March nineteen hundred and thirty-nine, exceed fifty rupees per annum: 

Provided that, if in the financial year ending with that date there was in force in 
the case of any Province or any such municipality, board or authority a tax on profes- 
sions, trades, callings or employments the rate, or the maximum rate, of which exceeded 
fifty rupees per annum, the preceding provisions of this sub-section shall, unless for the® 
time being provision to the contrary is made by a law of the Dominion Legislature, have 
effect in relation to that Province, municipality, board or authority as ifefor the refer- 
ence to fifty rupees per annum there were substituted a referenc to that rate or maximum 
rate, or such lower rate, if any (being a rate greater than fifty rupees per annum), as may 
for the time being be fixed by a law of the Dominion Legislature; and any law of the 
Dominion Legislature made for any of the purposes of this proviso may be made either 
„generally or in relation to any specified Provinces, municipalities, boards or authorities.” 
This section came in by way of amendment in 1940. The object of this section 
is quite clear. Parliament knew that various local bodies in India had imposed 
taxes on professions, trades, callings ete. and since these taxes were liable to 
be challenged. on the ground that they were a tax on-income which was in the 
Federal Legislative List it was necessary to safeguard the position of -the local 
bodies in this respect. Accordingly, by sub-s. (J) these taxes were saved and 
by the proviso to sub-s. (2) they were saved to the extent they were in force 

2 March 31, 1939. So far as taxes after that date were concerned, Parliament . 
Considered fit to impose a limit and, therefore, provided that the total amount 
payable in respect of any one person to a local body. by way of taxes on pro-- 
fessions, trades, callings etc. shall not execed fifty rupees per annum. It is, 
hence, clear that if there was any tax of the kind described in force till March 
81, 1939, the same was permitted to continue in force regardless of the-upper 
limit. But if a new tax were to be levied after that date, then the amount 
recoverable from any one person by way of tax on profession, trade ete. was 
subject to the maximum limit of Rs. 50-per annum. Indeed, legislation fore- 
shadowed in the proviso to sub-s. (2) was passed soon after by the Indian 
Legislature and that is Profession Tax Limitations Act (Act No. XX of 1941). 
By s. 2 of that Act an upper limit of Rs. 50 was imposed in the case of 
all such taxes thus making the proviso to sub-s. (2) of s. 142-A of the Covern- 
ment of India Act inoperative. -But so far as we are concerned? that did not 
apply to taxes imposed under cl: (b) of sub-s. (1) of s. 66 of the Central Pro- 
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vifices and’ ‘Befar Municipalities Act, 1922, by. virtue of s; 3 of the Act XX of 1941 
read with item‘No. 4 in the schedule. Therefore, so far as the present Municipal 
Committee: is: concerned, _the: passing of, this ‘Act No. XX of 1941 made no 
difference, and the tax in, force on March 31; -1939, was permitted to continue 
in force irrespective of the limit imposed by Subs.. (2) of s. 142-A of the Gov- 
ernment of ‘India Act. That position is admitted by the plaintiffs in this case 

Aa by specifically stating that they did not challenge the lévy at the rate of one 
anna which was in force prior to April 1, 1939. The challenge is to the en- 
hancement ‘of the rate from one anna to four annas made in 1941. This rate, 
according to. them, operated on the general turnover of the business and large 
amounts, very. much in excess of the Constitutional limit, were being recovered 
from them. Since conceivably there, may be cases in which even at the enhanc- 
ed rate, the total amount payable may not be more than Rs. 50 the imposition 
and thé levy may to that extent be said to be lawful. But as soon as that limit 

- was.crossed anda bill for the recovery, of a larger amount was served on the 
parties, tlie, result actually amounted to levying of a tax in contravention of 
gub-s. (2) of.s. 142-A of the Government of India Act, 1935 and, therefore, it 
was illegal and ultra vires. It was also suggested that after the coming into 
force of s. 142-A it was the bounden duty of the Municipal Committee to specify 
in the Rulgs ‘by which the rates have been fixed that the recovery shall not; 
exceed in any ease more than Rs. 50 per annum, as provided i in the Government 
of India Act. Failure to make the necessary amendment in the Rules was, it 
was argued, also a contravention of the. provisions of the Government of India 
Act, 1935 and, therefore, illegal. The same, ‚argument applied to the situation 
after the Constitution came into force since the provisions of art.  276(2) were 
analogous except that the ceiling was increaséd to Rs. 250. 

: . It appears to us that the mere fact that the rate prevailing Wia March 1939 
is varied or, increased cannot make thé’ imposition invalid as contravening the 
provisiéns of sub-s. (2), of s. 142-A of the Government of India Act, 1935. AN 
that the. sectiqn says is that the total, amount payable in respect of any one 
person. in one year shall not exceed Rs. 50.- Where an imposition has been made 
on the turnover, as in the present cases, the mere variation in.the rate from onc 
‘anna to four annas will not automatically’ lead to the result in all cases of bills 
being issued for‘the amounts in excess. of Rs. 50. In conceivable. cases the total 
amount payable may not exceed Rs. 50 per annum even at the rate of four 
annas. Therefore, the mere fact that the.old rate had ‘been varied or increased 
will not necessarily lead to a contravention of sub-s. (2) of s. 142-A of the 

| Government of, India Act, 1935. Indeed, the question’ of contravention would 

, arise only after. the Municipal Committee ‘presented bills to parties in which the 

demand is made for amounts exceeding Rs. 50. -The question, therefore, is 

whether the imposition itself could be regarded as illegal or ultra vires because 
in some cases the- demand is made for the recovery of jan amount exceeding 

Rs. 50. In our ‘opinion, all that could be said in such cases is that the Mere 

is wrongful, irregular or even nnanthofied: but. cannot be deemed to be ultra 

‘pires. a s 

' It is true that in Huicipal Boitwitttes, Karanja v. New East India Press 

Co. Lid., Bombay, the Nagpur High Court. held the view that the imposition of 

a tax in excess of'a certain-amount in contravention of the Government of India 

Act; 1985, s. 142-4, was something which was prohibited by law and so wholly 

beyond’ its jurisdiction and on that basis held that s. 48 of the C. P. and Berar 

‘Municipalities Act, 1922, did not apply." It-is- noteworthy that this decision 

had been cited before the learned Judges in the Municipality of Chopda v. 

Motilal and, ‘in fact, reliance was placed on it for holding that the tax levied 

by the Municipality on ginned cotton was a tax on a profession, trade, calling or 

employment within the meaning of s. 142-A of the Government of India Act, 

1935. But the learned Judges were not prepared’ to-go, it appears, in spite of 

i this case 7s before them, 80 far as to hold that the enhanced tax imposed i in 
BLR—39 f, ` 





e 


610 THE BOMBAY LAW REPORTER. [von LXIV. } 


similar circumstances was ultra vires. In fact, the learned Judges remarked 
(p. 54): 

“ ..The municipality levied the cotton manufacturing tax in execution or intended 
execution of the Act, and even if the municipality acted beyond its authority, the act 
may be regarded as wrongful or irregular, but it cannot be*regarded as ultra vires.” 

This opinion of our High Court is binding on us in preference to the opinion , 
given in Municipal Committee, Karanjt v. New East India Press Co. Ltd., 
Bombay. It is true that in Gajadhar v. Municipal Comm., Washim,® the learn. 
ed Judges (Vyas and Kotval JJ.) have held that the enhancement of tax in 
excess 6f the limit is ultra vires, but the specific question of the application of 
s. 48 of the C.P. and Berar Municipalities Act, 1922, was not before them. They 
did not consider whether the tax was ultra vires in the sense that it fell outside 
the expression ‘‘anything done or purporting to be done under this Act” in 
s. 48(1) of the C. P. and Berar Municipalities Act. The question was indeed ; 
considered by a single Judge (Kotval J.) in M. C. Warud v. Govindji. It was ~ 
held there that the tax in excess of Rs. 250 was in contravention of art. 276(2) 
of the Constitution of India and was ultra vires of the powers of the Municipal 
Committee and hence no notice under s. 48 of the C. P. and Berar Municipalities 
Act, 1922, was necessary. The decision in Municipality of Chopda v. Motilal 
is a later decision besides being a decision of a Division Bench. e 

Next it was contended by Mr. Bobde that the decision of this Court in Muni- 
cipal Committee, Karanja v. New East India Press Co. Lid., Bombay, which 
was decided on August 3, 1948, must have been generally known in these parts 
and therefore, when in spite of that decision the Municipal Committee con- 
tinued to levy the tax in contravention of sub-s. (2) of s. 142-A of the Govern- 
ment of India Act, the levy cannot be regarded as done or purporting to have 
been done under the Act. In fact, the levy almost appeared to be mala fide and 1 
should be regarded as having no semblance of authority. Indeed, he contended, 
it was outrageous and extraordinary, as described in Jalgaon Borough Munici- 
pality v. The Khandesh Spg. Weav. Mills Co. Ltd.. An answereto this conten- 
tion is provided’ by Parvateppa v. Hubli Municipality.” In that case a prose- 
cution had been launched by the Municipality for an alleged infringement of ! 
some provisions of the Bombay Municipal Boroughs Act, 1925, and it was 
contended in a suit for malicious prosecution against the Municipality that the , 
prosecution launched by the Municipality was male fide and, therefore, the pro- 
visions of s. 206 of the Act did not'apply: It was held that s. 206 of that; Act 
applied both to acts done bona fide by the Municipality or its officers as well 
as'to acts done mala fide. It was held that since the suit had not been filed 
within six months as required by s. 206, it was barred by limitation. The im- 
portant thing is not whether a thing done is bona fide or mala fide or irregular, 
but whether the thing complained of purports to be done under the Act. The 
bills have been served in all these cases as required by the Act in respect of a 

ot duly imposed under the Act, and, therefore, although the amount men- 
tioned in: the bills may have exceeded the limits prescribed by the constitutional 
provisions, the recovery of the tax must be regarded as purporting to have 
been done undér the Act which by itself, or by its rules, prescribed no maximum 
limit. 

Reference was made to the jaon of Bose J. reported in District Counci, 
Bhandara v. Kishorilal® and the relevant passage in the judgment at page 93. 
After referring to the decision of the Privy Council in H. H. B. Gill v. The 
Kimg? and of the Federal Court in Hori Ram ingk v. The Crown10 the learned 
Judge has remarked that 

“... if the Legislature limits the authority of a Committee to the maximum of 
Rs. 50 I. do not think it can be said it purports to act within the scope of the Act if it 
travels’ beyond its limited provisions”. 

6 (1957) 60 Bom. L.R. 419. ` aoe us oss A.LR. P.C. fos, s.c. 50 Bom. 


7 (1937) 89 Bom. L.R. 881. 
8 [1949] Nag. 87. 10 #71080] 1 FOR. 159. \ 
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As observed in the same judgment, the question whether a thing is purported 
to be done under the Act is substantially a question of fact and must be exa- 
mined with reference to the act complained of and the attendant circumstances. 
The observations of the Privy Council which have been cited by the learned 
Judge are not very pertinent to our present; purpose because the question to be 
determined is whether the levy of the tax was done or purported to be done 
under the C. P. and Berar Municip&lities Act, 1922. There is no question of 
deciding whether a public servant acted or purported to act in the discharge 
of his official duty. As a matter of fact this very decision of District Council, 
Bhandara v. Kishorilal seems to have been brought to the notice of the Bench 
which decided the case of Municipality of Chopda v. Motilal and still we find 
that the reasoning in this decision has not been accepted to hold that the bar of 
s. 167-A of the Bombay District Municipal Act, 1901, was inapplicable. 

On the whole, therefore, on the authorities applicable to the facts of this case 
we are inclined to hold that the thing complained of by the plaintiffs fell within 
the expression ‘‘purporting to be done under this Act’’, found in s. 48(J) of 
, the C. P. and Berar Municipalities Act, 1922. Since most of the items in respect 

of which the suits have been filed had been recovered by the Municipal Com- 
mittee from the parties concerned prior to six months of the suit, the claim in 
respect of them is barred under s. 48(2) of the Act. In respect of a few items 
which have been recovered within six months prior to the filing of the suit, ad- 
mittedly, there was no notice as required by s. 48(7) of the Act and, therefore, 
the suits in respect of them also must fail. On the whole, therefore, by the 
combined operation of sub-ss. (J) and (2) of s. 48 of the Act on the claims for 
refund made in the four suits, the suits should fail. 

[The rest of the judgment is not material to this report.] 


ORIGINAL CIVIL. 


Before Mr. Justice S. M. Shah. 


BIHARILAL RAMCHARAN COTTON MILLS LTD v. CHINA COTTON 
EXPORTERS. * 

Civil Procedure Code (Act V of 1908), O. XVIII, r. 15; O. XXVI, rr. 11, 12, 17—Rules of 
the Original Side of the High Court. Form 40 para. 3, r. 462—Letters Patent. Cls. 8, 
37—Commissioner appointed by High Court to take accounts in suit—Whether such 
Commissioner a Court and Judge for purpose of rr. 15, 5 & 6 of O. XVIII. 

The Commissioner appointed by the High Court to whom a suit is referred for 
taking accounts is as much a Court andea Judge for the purpose of r. 15 of O. 
XVIII of the Civil Procedure Code, 1908, as for the purpose of rr. 5 and 6 of the 
same Order. 

‘Kashiram Budhia v. Chajuram Budhia; agreed with. ` 


K. H. Bhabha, with D. R. Palan, for the plaintiffs. 
Pandya, for the defendants. 


Na 


‘Suan J. The question that is raised on this summons is as to whether the 
‘Commissioner appointed by this Court to whom a partnership suit is referred 
for the purpose of taking accounts of the partnership is ‘a Court’ within the 
meaning of the Code of Civil Procedure, so that where such Commissioner is 
prevented by death, transfer or other cause from concluding the reference, his 
successor may deal ‘with the evidence recorded by the former as if it had been 
recorded by himself and proceed with the reference from the stage at which 
his predecessor had left it under the provisions of r. 15 of O. XVIII of the Code. 

It was contended by Mr. Pandya, the learned counsel for the defendants, 


*Decided, July 17 1961. O.0.J. Suit No.. 1 (1934) LL.R. 61 Cal. 488. 
411 of 1097. 
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that the office of the Commissioner was a part of this High Court and that 
inasmuch as by virtue of the provisions of r. 3 of O. XLIX of the Code, some 
of the rules of O. XVIII including r. 15 did not apply to the Chartered High 
Courts in exercise of their ordinary or extraordinary original civil jurisdic- 
tion, those rules would not also apply to the Commissiqner to whom a partner- 
ship suit was referred for taking accounts of the partnership. 

Now, the Letters Patent of-this Court edo not contemplate and specifically 
provide for the appointment of any Commissioner for taking accounts or other- 
wise as such. Clause 8 of the Letters Patent which provides for the appoint- 
ment of efficers of the Court runs as follows :— 

“And We do hereby authorise and empower the Chief Justice of the said High Court 
of Judicature at Fort William in Bengal, from time to time, as occasion may require, and 
subject to any rules and restrictions which may be prescribed by the Governor-General 
in Council, to appoint so many and such clerks and other ministerial officers as 
shall be found necessary for the administration of justice, and the due execution of all 
the powers and authorities granted and committed to the said High Court by these 
Our Letters Patent.” g 
This clause clearly refers to the appointment of officers charged only with 
ministerial duties to help in the administration of justice by the High Court. 
The Commissioner appointed by this Court from time to time is obvipusly one 
of such officers appointed under this clause of the Letters Patent and as sueh 
officer he would have no judicial powers of any kind whatever. 

Then, cl. 37 of the Letters Patent under the heading ‘‘Civil Procedure”? 
provides as follows:— ` 

“And We do further ordain that it shall be lawful for the said High Court of Judica- 
ture at Fort William in Bengal, from time to time to make rules and orders for the pur- 
pose of regulating all proceedings in civil cases which may be brought before the said 
High Court, including proceedings in its Admiralty, Vice-Admiralty, testamentary, inte- ° 
state and matrimonial jurisdiction respectively: Provided always that the said High Court 
shall be guided in making such rules and orders as far as possible by the provisions of 
the Code of Civil Procedure, being an Act passed by the Governor-General in Council, 
and being Act No. VIII of 1859, and the provisions of any law which has been made, 
amending or altering the same, by competent legislative authority for India”. 

By. virtue of this clause, it will appear, the High Court is entitled to make 
rules and orders for the purpose of regulating all proceedings in civil cases 
which may be brought before it under several of its jurisdictions. The clause, 
however, provides that in making such rules and orders, the High Court shall 
be guided, as far as possible, by the provisions of the Code of Civil Procedure. 

Now, O. XXVI, r. 11, of the Code of Civil Procedure provides for the issue 
of a commission to such person as thé Court thinks fit directing him to examine 
or adjust accounts in any suit in which an examination or adjustment of ac- 
counts is necessary. My attention was not drawn to any rule made by the 
Pra Court on its Original Side which contemplates the issue of such com- 
mission or the appointment of a commissioner for examining or adjusting ac- 
counts in any suit. The Rules to which my attention was invited are rr. 462, 
463, 466 and 467 of the High Court Rules. All that the first three of these 
rules provide for is the authority of the Commissioner to obtain process of 
the Court to compel attendance of witnesses or for the production of any 
document which he may desire to inspect and the liberty to examine such 
witnesses on oath or solemn affirmation touching the matters referred to him 
as he shall think proper and to make separate reports whenever he thinks 
necessary and also special report. Rule 467 provides that the report of the 
Commissioner when made would be binding on parties unless discharged or 
varied. Thus, the High Court has made rules under cl. 37 of the Letters. Patent 
providing for the powers of a Commissioner in respect of matters referred to 
him by the Court but has not made any rule for the appointment of such Com- 
missioner on the lines of r. 11 of O. XXVI of the Code of Civil Procedure. 
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Except for el. 37 of the Letters Patent under which the High Court can only 
make rules for regulating its proceedings—and rr. 462, 463, 466 and 467 are 
made under this clause—there is no provision in the Letters Patent which I 
have been able to find or which has been shown to me by either of the counsel 
appearing before me which empowers the High Court to appoint a commis- 
sioner for taking accounts with reference to suits in which accounts may be 
necessary to be taken. *Where, therefore, an order for issue of a commission 
and appointment of a commissioner for the purpose of taking accounts in any 
suit is required to be made, the High Court has to be guided by the provisions 
of the Code of Civil Procedure in that behalf as enacted by cl. 37 of the Letters 
Patent and O. XXVI, r. 11 is the only provision in the Code under which a 
commissioner for taking accounts can be appointed. It. was conceded by 
Mr. Pandya, the learned counsel for the defendants, that so far as the com- 
missioner’s appointment in the present case was concerned, it was governed 
by O. XXVI, r. 11, of the Code of Civil Procedure. As a matter of fact, para. 
3 of Form 40 in the Rules of the Original Side of this High Court in terms 
states as follows :— 

“This Court doth order that it be referred to...as Commissioner appointed for that 

purpose in pursuance of the Code of Civil Procedure, rules 11 and 12 of Order XXVI to 
take an account of all dealings and transactions between the plaintiff ong defendant in 
the pleadings mentioned.. 
This willeleave no doubt that the High Court on its Original Side can appoint 
a commissioner for taking accounts in every case where the need for such 
appointment arises only in pursuance of the provisions of rr. 11 and 12 of 
O. XXVI of the Code. It is true that this High Court has created a permanent 
office of a commissioner for taking accounts and different persons are appoint- 
ed to that office from time to time. Every such appointment, however, is made, 
as is shown by the terms of para. 3 of Form 40 of the Rules of the Original 
Bide as aforesaid, in pursuance of rr. 11 and 12 of O. XXVI of the Code, for 
*the specific purpose of taking accounts in suits which require the examining 
and adjusting of accounts. This mode of appointment of a commissioner ap- 
parently seems to have been adopted for administrative convenience, so that 
instead of appointing different persons as commissioners in different suits re- 
quiring taking of accounts who may not execute the commissions in the pre- 
cincts and under the direct supervision of the Court, the Court may refer all 
such suits to. one person occupying the office of the Commissioner for the time 
being who has his office in the precincts of the Court and would execute the 
references under the supervision of the Court. 

The question, however, raised by Mr. Pandya was as to whether the Com- 
missioner for taking accounts of this Court, though appointed in pursuance of 
rr. 11 and 12 of O. XXVI of the Code was or was not a part of the High Court. 
I am afraid, the question is too vague tô admit of a single answer. If it is 
once conceded that this High Court in cases where occasion arises for the 
appointment of a commissioner for taking accounts may, if it so chooses, ap- 
point different persons as such commissioner under r. 11 of O. XXVI o 
‘Code, the mere fact that there exists in this Court an office of a commissioner 
for taking accounts does not make the incumbent of that office for the time 
being appointed in pursuance of that rule.a part of this ‘High Court, so 
that the provisions of the Code which do not apply to the Chartered High 
Courts will not apply to such commissioner while executing the reference for 
taking accounts in any suit. In my opinion, no commissioner who has been 
appointed by a Court either-on the Original Side of the High Court or in 
the mofussil for the purpose of taking accounts in any suit can ever be said to 
bè a part of that. Court. It may be noted that an incumbent in the office of 
the commissioner for taking accounts of this-Court has also got to perform 
certain ministerial functions as a commissioner. To that extent he may be 
¿called an ote appointed under cl. 8-of the Letters Patent and as such offi- 
cer he may be said to be a part of the High Court, In my judgment, there- 
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fore, it is a fallacy to call the commissioner for taking accounts of this Court 
as part of the High Court in reference to any particular suit which is re- 
ferred to him for the purpose of taking accounts, so that the provisions of 
the Code which do not apply to Chartered High Courts would not apply to 
such commissioner while executing such reference for taking accounts in any 
suit. 


The next question then is as to whether such a commissioner is a ‘Court’ 
within the meaning of the provisions of the Code of Civil Procedure or other- 
wise. To answer this question let us turn to the provisions, if any, contained 
in O. XX VI under which a commissioner is appointed as aforesaid. Rule 17 of 
that Order seems to have made a provision in this behalf. That rule figures 
under thé heading ‘‘General Provisions’? and runs as follows :— 

“(1) The provisions of this Code relating to the summoning, attendance and exami- 
nation of witnesses, and to the remuneration of, and penalties to be imposed upon, wit~ 
nesses, shall apply to persons required to give evidence or to produce documents under 
this order whether the commission in execution of which they are so required has been 
issued by a Court situate within or by a Court situate beyond the limits of India, and for 
the purposes of this rule the Commissioner shall be deemed to be a Civil Court”. 
Sub-rule (2) provides that a Commissioner may apply to any Court (not be- 
ing a High Court) within the local limits of whose jurisdiction a witness re- 
sides for the issue of any process which he may find it necessary to issue to 
or against such witness, and such Court may, in its discretion, fisue such 
process as it considers reasonable and proper. So far as the latter sub-rule 
is concerned, it will be clear that the High Court itself has made a separate rule 
for the purpose of enabling the commissioner for taking accounts to whom 
a suit is referred by it for the purpose of taking accounts to apply to the 
Court to issue process against any witness who is required to be present at 
the hearing of the reference. Rule 462 to which I have already made a re- 
ference may be reproduced for the sake of convenience and it reads as follows :—, 

“The Commissioner shall be at liberty in all matters referred to him to obt&in the 

process of the Court to compel the attendance of witnesses or for the progluction of any 
document which he may desire to inspect, and to examine such witnesses on oath or 
solemn affirmation touching the matters referred to him as he shall think proper.” 
The High Court, however, has made no rule in supercession of sub-r. (1) of 
r. 17 of O. XXVI as aforesaid. It, therefore, follows that the Commissioner 
for taking accounts while dealing with a reference in any suit shall be deem- 
ed to be ‘Civil Court’ for the purposes of r. 17 of O. XX VI as a whole, that 
is to say, for the purposes of sub-r. (J) of r. 17 and r. 462 of the High Court 
Rules. 

The question that next arises is as to whether O. XVIII of the Code of Civil 
Procedure would apply to such Commissioner. This Order is entitled ‘‘Hear- 
ing of.the Suit and Examination of Witnesses”. Rule 4 of that Order pro- 
vides that the evidence of witnesses in attendance shall be taken orally in open 

t in the presence and under the personal direction and superintendence 
of the Judge. Rule 5 provides the manner in which evidence of each witness 
is to be taken in cases in which an appeal is allowed. Rule 6 of that Order 
provides for the deposition of a witness to be interpreted to him when it is 
taken down in a language different from that in which it is given and the 
-witness does not understand the language in which it is taken down. Rule 10 
provides that the Court may, of its own motion or on the application of any 
party or his pleader, take down any particular question and answer, or any 
objection to any question, if there appears to be any special reason for so do- 
ing. The next rule provides the manner in which questions objected to and 
allowed to be put by the Court have got to be dealt with. Rule 12 invests’ 
a Court with a discretion to pass such remarks as it thinks material respecting 
the demeanour of any witness while under examination. Rule 13 deals with 
the manner of taking down evidence in unappealable cases and r. 14 provides 
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that where the Judge is unable to make a memorandum as required by the 
provisions of that order, he shall cause the reason of such inability to be 
recorded and shall cause the. memorandum. to be made in writing from dicta- 
tion in open. Court, and that every memorandum so made shall form part of 
the record. Then comes r. 15 which runs as follows :— 

- “(1) Where a Judge is prevented by death, transfer or other cause from. concluding 
the trial of a suit, his suecessôr may deal with any evidence or memorandum taken down 


„or made under. the foregoing rules as if such evidence or memorandum had been taken 


down or made by him or under his directidh under the said rules and may proceed with 
the suit from the stage at which his predecessor left it.” 
Sub-clause (2) of this rule is not necessary for the purpose of the question that I 
have to decide on the summons. The next rule provides for the powef of the 
Court to examine a witness immediately in certain circumstances and r. 17 
empowers the Court to recall and examine any. witness who has been examined. 
at any stage of the suit. It will appear that the rules referred to above and 
the other rules of O. XVIII to which I have not found it necessary to make a 
specific reference herein, all deal with and refer to examination of witnesses at 
the ‘hearing of the suit. It may: be noted.that some of these Rules refer to 
‘Court’ and some others refer to “‘Judge’’. Nevertheless, all these rue oe ae 
with one subject, namely, ‘‘Examination of witnesses’’. Rule 17 of O. XXV 
of the Code refers to the provisions. of the Code relating inter alia to the ex- 
amination ef witnesses and it says that for the purpose of that rule the Com- 
missioner shall be deemed to be a, Civil Court. Rule 15 of O. XVIII of the 
Code, which is already quoted above, is one of the rules comprised in the order 
dealing with examination of witnesses and, therefore, in my opinion, the Com- 
missioner to whom a suit is referred for” taking accounts, should be deemed 
to be a Court for the purposes of that rule as well. In this connection, a re- 
ference may be made to Kashiram Budhia v. Chajuram Budhia,' in which the 
Caleutta High Court has held that in proceedings conducted by a commis- 
sioner gf partition and special referee appointed by the Original Side of the 
High Court, the provisions of rr. 5 and 6 of O. XVIII of the Code of Civil 
Procedure world apply and that the deposition. of a witness should be read 
over and explained to him after it is .completed and, if necessary, translated 
into a language which he understands. It was ‘contended in that case, it ap- 
pears, that the Commissioner should not be deemed to'be a Court within the 
meaning of the provisions of the Code of Civil Procedure and that rr. 4, 5, 8, 
9, 10, 11, 13, 14, 15 and 16 of O. XVIII did not apply to Chartered High Courts 
by virtue of the provisions of r. 3 of O. XLIX of the Code: The learned Judge, 
however, held that there was no. substance in that contention, that the com- 
missioner of partition in that case was a commissioner appointed under O. XXVI 
of the Code of Civil Procedure and that by virtue of the provisions of r. 17 
of that Order the Commissioner was constituted a Court and accordingly, the 
provisions of rr..5 and 6 of O. XVIII of the’ Code would apply. With res- 
pect, I agree with the reasons given by the learned Judge in the judgment in 
that case, ' 

It was, however, contended by Mr. Pandya that although with reference to 


this ease rr. 5. and 6 might have been made applicable to the commissioner of 


partition by the Calcutta High Court, r: 15 of O. XVIII was quite a different 


“matter.” It was urged by. Mr. ‘Pandya that the present commissioner for taking 


accounts in this particular suit could not proceed with the reference and make 
his report on the evidence already recorded “by his predecessor in office, inas- 


/mauch as in his submission no Judge’ could give findings on evidence recorded 


by his predecessor in office. The normal rule, according to Mr. Pandya, is 
that the Judge who hears and ‘records the evidence should decide the case him- 
self and the provision of r. 15 of O. XVIII is only an exception to that rule. 
It is difficult to say whether the provision in this particular rule is an exception 

e ; 1(1934) L.L.R. 61 Cal. 4 88. 
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to, the rule as propounded by Mr.'Paridya. As a matter of fact, I am not con- 
cerned with whether this r. 15 is an exception to the alleged rule or not. All 
that one finds in this rule is a provision made by the statute and it must “be 
given effect to wherever it applies. As already observed above, a commis- 
sioner, appointed for taking accounts in any particular suit—and in ‘this case 
it is the commissioner for taking accounts to whom the suit is referred for 
taking accounts of the partnership—is to be deemed *to be a Civil Court in re- 
gard to the provisions of the Code relating inter alia to examination of witnes- % 
ses and inasmuch as r. 15 is one of the rhles under O. XVIII which deals with 
examination- of witnesses, the commissioner would be deemed to be a Court 
and a Judge for the purposes of that rule.. In my opinion, therefore, the Com- 
missionêr for taking accounts in this case is as much a Court and a Judge for 
the purpose of r. 15 of O. XVIII of the Code as for the purpose of rr. 5 and 6 
of the same Order, as held by the Caleutta High Court in the case referred to 
above. 

In ‘the result, the commissioner for taking accounts in.the present case: may 
proceed with the reference on the basis of the evidence recorded and heard by ` 
his predecessor in office. The Chamber Summons is, therefore, made absolute. 
Costs costs in the reference, Counsel certified. Order accordingly. 


, Solicitors for the plaintiff: Madhavji & Co. 


Solicitors for the defendants: Kanga & Co. ¢ 


Before Mr. Justice Shah. 


NEMKUMAR K. PORWAL v. MESSRS. MOHANLAL HARGOVINDAS* 

Trade and Merchandise Marks Act (No. XLIII of 1958), Secs. 56(2) & (4), 4(2),—Trade 
Marks Act, 1938 (English Act), Sec. 32—Whether Registrar's power of rectification 
under s. 56(2) goes beyond contentions raised by “person aggrieved”—Person making 
application for rectification allowing trade mark to be registered by withdrawing 
his opposition—Whether such person an aggrieved person within s. 56(2). ` 

Section 56(2) of the Trade and Merchandise Marks Act, 1958, does not empower the 
Registrar to make any order under that section except on the grounds specified in 
the application for rectification of the Register by a person eggrieved and to the 
extent such rectification is prayed for. If an entry is found to be illegal or improper 
in the sense that it contravenes any of the provisions of the Act, the Registrar may, 
under this section, make any order he thinks fit, but that section does not empower 
the Registrar to make any: order concerning an entry on the Register of Trade Marks 
even where the entry is not illegal or improper in the sense indicated above. If any 
such order is to be made, the Registrar must proceed under s. 56(4) of the Act. 

In the matter of the Trade -Mark No. 70,078 of Wright, Crossley, and Co.,’ Lever 
Brothers, Port Sunlight, Ld. v. Sunniwite Products, Ld. Ciba Ltd. v. M. Ramalingam' 
and, In the Matter of Addley Boyrne’s Registered Trade Marks Addley Bourne v. 
‘Swan and Edgar, Ld., referred to. 

Where a person shows himself to be a “person aggrieved” by making necessary 

| statements in the application for rectification in that behalf, such person will have 
f .a locus for the purpose of making an application under s. 56 of the Trade and Mer- 
chandise, Marks Act, 1958, although at the hearing of the application he may not 
eventually be found to be such person, e.g. by his conduct in withdrawing his oppo- 
‘sition to the application for registration of a trade mark and thereby allowing the 
trade mark to be registered. without any objection from him. ‘The locus thus ob-` 
tained by the person can be challenged before the Registrar. 
Ciba Ltd. v. M. Ramalingam; Powel v. Birmingham Vinegar Brewery Company, 
In the matter of an Application by Actomin Products Ld. for the rectification of the 
_ Register’? and Monappa v. Ramappa’, referred to. 


* Decided, August 19, 1961. O.C.J. Mis- (1902) 20 R P.C. 105. 
cellaneous Petition No. 324 of 1960. (1957) 59 Bom. L.R. 548. 

1° (1898) 15 R.P.C, 131. [1894] A. C. 8. 

2 (1949) 66 R.P.C. 84. (1952) 69 R.P.C. 166, 

8 (1957) 59 Bom. L.R. 548. [1956] A.I.R. Mad. 184. 
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A merely sentimental grievance does not make a person “aggrieved” within the 
meaning of s. 56(2) of the Trade and Merchandise Marks Act, 1958. The grievance 
must be substantial and a fanciful suggestion of grievance is insufficient, 


Tux facts are stated in the judgment. 


K. 8. Shavaksha, with Kane for the petitioner. 
Murzban J. C. Mistfee, with C. V. Nagaraja Sastri, for the respondent. 
S. Baptista, for the Registrar of Trade Marks. 
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Smam J. This is a petition by way of an appeal against the order passed 
by the Deputy Registrar of Trade Marks (Mr. M. L. Kapoor) on July 8, 1960, 
to the effect that the Register of Trade Marks be rectified by deleting the word 
‘*Bull’’ from the caption ‘‘Bull Dog” appearing in Devanagri characters in 
the Registered Proprietor’s mark, in an application for rectification filed by 
the respondents herein on November 21, 1956, in respect of trade mark 
No. 181148 originally registered in the name of Keshrimal Pyarchand Porwal 
trading as Pyarchand Keshrimal Porwal, Kamptee, District Nagpur, but at 
present standing in the name of the petitioner. This application for rectifica- 
tion was based on the grounds, that the respondents were proprietors of regis- 
tered trade marks Nos. 504 and 132940, that they were injured in their business 
and embarrassed by the registration of trade mark No. 131148, that the entry 
of Trade Mark No. 131148 in the Register had been made without sufficient 
cause, that the said entry wrongly remained on the Register, that the said trade 
mark was deceptive inasmuch as it bore the caption ‘‘Bull Dog” although the 
device contained therein was that of a lion and that the registration of the said 
Trade Mark No. 131148 offended against the provisions of s. 11 of the Trade 
and Merchandise Marks Act, 1958, and the relief that was claimed in the appli- 
cation was the removal of trade mark No. 181148 from the Register. In the 
statement of case accompanying the application for rectification, it was stated 
that the respondents had actually opposed the registration of trade mark 
No, 181148 but ‘‘on account of unavoidable circumstances the applicants (res- 
pondents} for rectification were unable to file evidence in support of the opposi- 
tion and the opposition was consequently treated as abandoned and mark 
No. 131148 was registered’’. 

The petitioner by his counter-statement filed on February 22, 1957, resisted 
the respondents’ application for rectification and alleged that his application 
for registration of his trade mark No. 131148 was actually opposed by the res- 
pondents, that he had filed his counter-statement in that opposition, that the 
respondents had failed to lead evidence in support of their said opposition, and 
had ultimately informed the Registrar that they did not desire to file any evi- 
dence, that subsequently, the respondents of their own accord had withdrawn 
their opposition and thereupon tradeemark No. 131148 was duly registered, 
that the registered proprietor of that mark had been using the said mark ever 
since 1910 and had built up a vast trade and reputation and that his trade 
mark had been rightly registered. The petitioner denied that the deyice in 
his registered mark was not that of a ‘‘Bull Dog” or that it was a devi@®wof 
a lion and asserted that his trade mark did not offend against the provisions of 
s. 11 of the Trade and Merchandise Marks Act, 1958, as alleged. He also con- 
‘tended that the respondents had acquiesced in the registration and use of his 
mark and were accordingly estopped by their conduct from proceeding with 
their application for rectification. 

In support of the application for rectification an affidavit dated May 23, 1957, 
of Desaibhai Laldas, who happens to be the manager of the respondent firm, 
was filed in course of which it was inter alia stated that the respondents were 
proprietors of trade marks Nos. 504 and 132940 both registered in Class 34 
in respect of bidis, that trade mark No. 504 consisted of a label containing the 
device of a lion as its essential feature, that the respondents had been using 
their afofesaid marks for more than past thirty years and that the bidis of the 
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respondent firm bearing their aforesaid marks were known as ‘‘Sher Chhap 
Bidis’’. In the said affidavit it was admitted that the respondents had opposed 
the registration of trade mark No. 1381148 of the registered proprietor but that ° 
they were unable to file evidence in support of the opposition and consequently 
their opposition was treated as abandoned. Curiously enough, however, it was 
emphatically asserted in para. 8 of the said affidavit that the respondents had 
not withdrawn their opposition to the registration of tade mark No. 131148 
which assertion was wholly untrue in view of the earlier statements to the con- 
trary in the very same affidavit. It was further stated in that affidavit that 
the device appearing in the registered trade mark No. 131148 was not of a 
“‘Bull Dog” but was that of a lion and that consequently that trade mark was 
deceptive, and offended against the provisions of s. 11 of the Trade and Mer- 
chandise Marks Act, 1958, and was consequently disentitled to protection. 

As against this affidavit filed on behalf of the respondents the petitioner 
himself filed an affidavit dated October 1, 1957, in support of the valid regis-. 
tration of his trade mark and a number of other affidavits from traders as 
well as consumers were also filed on his behalf. The petitioner in his affidavit 
reiterated and confirmed all that he had stated in his counter-statement as 
aforesaid and further stated that he and his predecessors-in-title had been using 
the trade mark No. 131148 since 1910, that he had been able to collect his books 
of account from the year 1924-25 to the year 1955-56, that his bidis bearing 
the aforesaid mark were referred to as ‘‘Bull Dog’’ bidis by the traders and 
the consuming public and that not a single case of confusion or deception had 
been brought to his notice during the last more than thirty-two years. The 
petitioner further stated in his affidavit that the application for registration of 
trade mark No. 131148 was opposed by the respondents and that they had 
knowingly and wilfully withdrawn their said opposition and that accordingly, 
they were estopped from applying for rectification of the register in respect of 
the said mark. The other affidavits that were filed on his behalf testified to 
the fact that the bidis bearing the registered trade mark No. 131148 had been 
very popular since long and were asked for, bought and sold by referencé to 
the words ‘‘Bull Dog”. 

In reply to the affidavits filed by and on behalf of the petitioner, affidavits 
were filed on behalf of the respondents not only by the said Desaibhai Laldas 
who had made an affidavit in support of the application for rectification as afore- 
said, but also by dealers in the respondents’ Sher Chhap bidis as well as con- 
sumers thereof. The affidavits filed by Desaibhai Laldas dated February 4, 
1959, and May 28, 1959, respectively, merely denied the statements made in the . 
various affidavits filed by and on behalf of the petitioner. It may be noted, how- 
ever, that even in his affidavit in reply dated February 4, 1959, this Desaibhai 
Laldas persisted in denying that the respondents had withdrawn the opposition 
No. 1299 to the registration of trade mark No. 131148 despite the fact that he had 
in his earlier affidavit in support of the application for rectification clearly stated 
that the respondents were unable to file evidence in support of their opposition 
and copsequently their opposition was treated as abandoned. 

BHD application for rectification was heard by the Deputy Registrar of Trade 
Marks on March 22 and 23, 1960. In course of the hearing it was urged by 
the learned counsel for the petitioner before him that the respondents were, 
in view of their conduct, estopped from asserting that they were ‘‘a person 
-aggrieved’’ within the meaning of s. 56 of the Trade and Merchandise Marks 
Act, 1958, and consequently, they could not maintain the application for recti- 
fication of the register. Arguments were heard on this preliminary objection 
as well as on the merits of the application for rectification. So far as the 
. preliminary objection was concerned, the Deputy Registrar of Trade Marks 
came to the conclusion that, despite the withdrawal of the opposition by the 
respondents to the application for registration of the trade mark in question, | 
the respondents were ‘‘persons aggrieved’’ within the meaning of s. 56 of the 
Act on account of the allegations made in the application for rectifieation, but 
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he held that they were estopped by their conduct from urging that they were 
‘‘persons aggrieved’? ‘‘in so far as the resemblance between their trade marks 
Nos. 504 and 132940 and the Registered Proprietor’s Trade Mark No. 131148 
is concerned and in so far as the application for rectification is based on the 
said ground it cannot be maintained by them’’. As regards the respondents’ 
claim for rectification of the register on the ground that the device appearing 
in the régistered proprietor’s trade mark No. 181148 was that of a lion but 
had been misdescribed as that of a ‘‘Bull Dog’’, the Deputy Registrar held that 


a respondents could not be saideto be ‘‘persons aggrieved’’, observing as 
ollows :— : 


Whether the registered proprietor’s trade mark No. 131148 contains the caption 
“Bull Dog”, “Elephant”, “Horse”, “Zebra” etc. is not something which in any*way inter- 
feres with, injures or embarrasses the applicant for rectfication in their trade or busi- 
ness under their registered trade marks Nos. 504 and 132940 and the plea that the regis- 
tered proprietor’s mark in question contains the misdescription “Bull Dog” cannot be 
sustained as a grievance for rectification of the Register. It is the alleged resemblance 
between the registered proprietor’s trade mark No. 131148 and the applicants’ for recti- 
fication of trade, marks Nos. 504 and 132940 which could be a valid grievance for recti- 
fication of the Register, but which, for what I have stated elsewhere in this judgment, 
is no longer available to the applicants for rectification. Apart from that, having regard 
to the letter dated the 7th February, 1952 addressed by the Advocate for the applicants 
for rectifigation to the Registrar of Trade Marks in relation to opposition No. 1299, the 
applicants for rectification were never a “person aggrieved” with regard to the caption 
“Bull Dog” appearing on the registered proprietor’s mark.” 

The Deputy Registrar accordingly was of the view that the respondents could 
not be said to be ‘‘persons aggrieved’’ in so far as the alleged misdescription 
of the petitioner’s device was concerned. As stated earlier, however, the 
Deputy Registrar was of the view that they could be said to be ‘‘persons 
. aggrieved” only in so far as the petitioner’s trade mark No. 131148 was alleged 
to resemble the respondents’ trade marks Nos. 504 and 132940 in their appli- 
cation for rectification, but that they were estopped by their conduct from 
urging that*they were ‘‘person aggrieved’’ within the meaning of s. 56 of the 
„Act in so far as the alleged resemblance between the two trade marks was con- 
cerned. On merits, the Deputy Registrar held that the respondents had failed 
to prove prior user of their trade mark which formed the basis of their appli- 
cation for rectification and that consequently, they were not entitled to recti- 
fication of the register on the ground of the alleged deceptive resemblance be- 
‘tween their registered trade marks Nos. 504 and 132940 and the registered pro- 
prietor’s trade mark No. 131148. The Deputy Registrar in. this connection 
observed that if the user of their aforesaid trade marks had started from a 
date prior to the date of commencement of user by the registered proprietor of 
his trade mark No. 181148, the latter would be entitled to remain on the re- 
gister on the ground of honest concurrent user under s. 12(3) of the Trade and 
Merchandise Marks Act, 1958. On the question as to whether the device on 
the petitioner’s trade mark No. 131148 was that of a lion, the Deputy Regier 
came to the conclusion that the device did not represent a lion but it resemble 

the device of a St. Bernard dog or a Tibeten mastiff or a Himalayan dog. In 
view of his finding that the respondents were not entitled to rectification of 
the register on either of the two grounds stated in their application for recti- 
fication, it was not really necessary for the Deputy Registrar to determine as 
to whether there was any resemblance between the device appearing in the 
trade mark No. 131148 and the one appearing in the respondents’ trade marks. 
Having, however, held that the device in the petitioner’s trade mark was that 
of a St. Bernard dog or a Tibetan mastiff or a Himalayan dog, the Deputy 
Registrar proceeded on his own to consider as to whether the description of 
the device in the petitioner’s trade mark as a ‘‘Bull Dog’’ was correct, and 
finding that the said device did not represent a ‘‘Bull’Dog’’ in the true sense 
of the term, but either represented- a St. Bernard dog, or a Tibetan mastiff or 
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a Himalayan dog, he proceeded to make an order in the name of purity of the 
register and in the interest of the public, that the word ‘‘Bull’’ from the captiog 
“Bull Dog” be deleted and that the register of trade marks be rectified ac- 
cordingly. It is against this order that the petitioner has filed the present 
petition by way of an appeal in this Court. 


The respondents have in their turn filed eross-objegtions disputing such of 
the findings of the Deputy Registrar as have been recorded against them. The 
respondents have also filed an application for permission to lead additional evi- 
dence in this Court which application, however, was not pressed by Mr. Mistree, 
the learned counsel for the respondents. The said application is, therefore, 
dismissed with costs. 

It was ‘contended by Mr. Shavaksha, the learned counsel for the petitioner, 
that the respondents, while they made their application for rectification of the 
register of trade marks, were not really ‘‘persons aggrieved’’ within the mean- 
ing of s. 56 of the Trade and Merchandise Marks Act, 1958, so as to enable 
them to make any application for rectification of the petitioner’s mark under 
s. 56 of the Act. In support of this contention, Mr. Shavaksha relied upon 
the fact that the respondents had admittedly withdrawn their opposition to 
the petitioner’s application for registration of his mark No. 181148 and that, 
therefore, they should be deemed to have had no grievance at all by reason 
of the petitioner’s mark having been registered in pursuance of his application 
for registration. He urged that by their conduct in withdrawing thé opposi- 
tion to the petitioner’s application for registration of his mark, the respondents 
clearly indicated that they were not likely to be at all injured in their business 
and that they would have no grievance of any kind whatever if the petitioner’s 
mark was registered as applied for by him. In his submission, therefore, the 
respondents were no longer ‘‘persons aggrieved’’ by reason of the registration 
of the petitioner’s mark and, therefore, they were not entitled to make any 
application for rectification of that mark under s. 56 of the Trade and Mer-. 
chandise Marks Act, 1958. Mr. Baptista, appearing for the Registrar of Trade 
Marks, on the other hand, contended that the respondents, despite their con- 
duct in withdrawing their opposition to the petitioner’s application for regis- 
tration of his mark, were nonetheless ‘‘person aggrieved’’ within the meaning 
of s. 56 of the Trade and Merchandise Marks Act, 1958, inasmuch as the ques- 
tion as to whether a person was a ‘‘person aggrieved’’ within the meaning of 
that section was to be determined not by any such conduct on the part of 
the respondents but ‘by the allegations made in their application for rectifica- 
tion showing that they were doing business in the same kind of goods and that 
they were likely to be injured in their trade if the petitioner’s trade mark con- 
tinued to exist on the register of trade marks. In support of this contention, 
Mr. Baptista invited my attention to a passage in Kerly on Trade Marks, 8th 
Edition, at page 180 which is as folléws :— f 

“...The phrase ‘any person aggrieved’ has been very liberally construed, and except, 
perhaps, in the case of a mark consisting of a name, it would be difficult to find any per- 
aa in the trade concerned, or any allied or connected trade, who is prevented by 
the qualification which it requires from moving to rectify the Register. The persons who 
are aggrieved are, it is held, all persons who are in some way or other substantially 
interested in having the mark removed—where it is a question of removal—from the 
Register, or persons who would be substantially damaged if the mark remained”. 
These observations of the learned author were adopted with approval by this 
Court in Ciba Ltd. v. M..Ramalingam.’ In that case it was contended on be- 
half of the respondents that the appellants were not ‘‘a person aggrieved”. It 
‘was a case in which the respondent had applied to the Registrar of Trade Marks 
for registration of a label which contained the word ‘‘Cibal’’. The appellants, 
who had their mark ‘‘Ciba’’ already registered, made an application for recti- 
fication of the Register by removal of the respondent’s trade mark. The Re- 
e 
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gistrar ordered the rectification prayed for, but the decision of the Registrar 
was reversed by Mr. Justice Coyajee in appeal which decision in turn was re- 
versed by the Court of Appeal. Dealing with the contention raised on behalf 
of the respondent as aforesaid, Chagla Č. J. observed as follows (p. 563) :— 
..It is difficult to coneeive of a person more aggrieved than the appellants because 
the one case is that the product of respondents is likely to be sold as the product 


§ of the appellants, and Kerly on Trade Marks at p. 256 states that the phrase ‘any person 


r 


aggrieved’ has been very liberally construed and that the persons who are aggrieved are 
all persons who are in some way or other substantially interested in having the mark 
removed—where it is a question of removal—from the register, or persons who would 


be substantially damaged if the mark remained. This definition clearly brings within 
its ambit the appellants”. 


' The best definition of the expression ‘‘person aggrieved” appears to have been 


given by Lord Herschell in Powell v. Birmingham Vinegar Brewery Com- 
pæny.? It is as follows (p. 10) :— 


“,,.Wherever it can be shewn, as here, that the applicant is in the same trade as the 
person who has registered the trade-mark, and wherever the trade-mark if remaining on 
the register would or might limit the legal rights of the applicant so that by reason of 
the existence of the entry on the register he could not lawfully do that which but for 
the existeace of the mark upon the register he could lawfully do, it appears to me that 
he has a locus standi to be heard as a ‘person aggrieved’.” 

The grievance, however, of the applicant in such a case must be substantial 
and a fanciful suggestion of grievance is obviously insufficient. A merely senti- 
mental grievance does not make a person ‘‘aggrieved’’ within the meaning of 
this section. Where a person shows himself to be a ‘‘person aggrieved” in the 
light of the observations quoted above, by making necessary statements in the 
„application for rectification in that behalf, such person would obviously have the 
“locus for the, purpose of making an application under s. 56 of the Trade and 
Merchandise Marks Act, 1958, although at the hearing of the application he 
may not evefitually be foiind to be such person, e.g. by his conduct, as in this 
ease, in withdrawing his opposition to the application ‘for registration of a 
trade mark and thereby allowing the trade mark to be registered without any 
objection from him. Reference in this connection may be made to In the matter 
of an Application by Actomin Products Ld. for the rectification of the Register,8 
and Monappa v. Ramappa.* In the first.case, which was decided by the Assis. 
tant Comptroller, a question was raised as to whether the applicants could be 
‘said to be ‘‘persons aggrieved’’ within the meaning of s. 32 of the English Trade 
Marks Act, 1938, until the breach of the contract in question was established. 
In answering this question the Assistant Comptroller observed as follows 
(p. or ):— 

In my view, although the ‘locus stand? of an Applicant for rectification under 
Sec. 32 is, ‘of course, challengeable,. it is an essential preliminary qualification which is 
to be tested prima facie upon the assumption that the facts alleged as the basis of “the 
‘locus’ are true. For example, if an applicant for rectification of the Register under Sec. 32 
alleges that a mark was wrongly entered upon the Register because it had an undue 
resemblance to a mark which the applicant was already using in relation to iden- 
‘tical goods, such an applicant would prima facie have established a ‘locus’ as an 
‘aggrieved’ person, although he might fail eventually to satisfy the tribunal as to the 
alleged. resemblance of the two marks.” 
These observations were followed with approval i in the latter case by the Madras 
High Court. Ramaswami J., while dealing with the question of locus standi 
of an applicant for rectification of the register. of trade marks observed in 

para. 15 of the judgment as follows (p. 187) :— 

“In determining the ‘locus standi’ of an applicant the allegations as to facts made by 

him should, ‘prima facie’, be assumed to be true although they may be challenged.” 


2 -[1894] A.C.-8. i .4 [1956] A.LR. Mad. 184, 
3 y R.P.C. 166. 
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Thus, it is clear that the respondents in this case in view of the allegations 
made by them in their application for rectification were undoubtedly ‘‘persons 
aggrieved’’ within the meaning of s. 56 of the Trade and Merchandise Marks 
Act, 1958, so as to enable them to make an application for rectification of the 
petitioner’s trade mark under that section. It must be observed, however, that 
the locus thus obtained by the respondents could be challenged by the petitioner 
before the Registrar and it was in consequénce of this challenge that the Deputy 
Registrar came to the conclusion that the respondents were not really ‘‘ persons 
aggrieved’’ in regard to the petitioner’s trade mark in so far as they sought 
rectification of the register of trade marks on the two grounds mentioned in 
their application. 

I have already observed in the earlier part of this judgment that in view of 
the finding arrived at by the Deputy Registrar of Trade Marks that the res- 
pondents by their conduct were not ‘‘persons aggrieved’’ and, therefore, could 
not obtain any relief on either of the grounds mentioned in the application, it 
was unnecessary for him to go into the question as to whether there was any 
similarity between the device in the petitioner’s trade mark and the device in’ 
those of the respondents. The Deputy Registrar, however, in the name of public 
interest and purity of the register of trade marks went into this question quite 
at length and came to the conclusion that there was no similarity befween the 
two devices at all. With this conclusion the Deputy Registrar should have 
really dismissed the respondents’ application for rectification, but again, in the 
name of public interest and purity of the register of trade marks, he went into 
the question as to whether the register required any rectification by reason of 
the misdescription of the animal on the petitioner’s trade mark. Relying upon 
certain statements of law in Kerly on Trade Marks the Deputy Registrar 
thought that even in such matters the question of rectification of the register 
was not one between the respondents for rectification on the one hand and the* 
registered proprietor on the other, and holding that the description of the de- 
vice in the petitioner’s trade mark was inaccurate, he ordered the deletion of 
the word ‘‘Bull’’ from the caption ‘‘Bull Dog’’ appearing in the device. 

Mr. Shavaksha, the learned counsel for the petitioner, vehemently urged that 
the Registrar had no jurisdiction whatever to go beyond the contention raised 
by a ‘‘person aggrieved” in an application for rectification under s. 56 of the 
Act and that, therefore, it was not competent for him in the present case to 
go into the question as to whether the animal on the petitioner’s device was 
correctly described or not. Mr. Shavaksha further contended that even assum- 
ing that the Deputy Registrar had the power to decide such a question in an 
application for rectification of register which did not raise such question at 
all, the Deputy Registrar was in erroy in thinking that such misdescription was 
likely to deceive or confuse and that, therefore, it required to be rectified. He 
urged that the mark was being used ever since 1910 by the petitioner in con- 
negon. with the bidis prepared and sold by him and his predecessors-in-title 

d the bidis sold under that mark were popularly known as ‘‘Bull Dog’’. bidis. 
He pointed out that, as a matter of fact, a number of affidavits had been filed 
on behalf of his client both by dealers and consumers of the petitioner’s bidis 
testifying to the fact that the petitioner’s bidis were popularly known as ‘‘Bull 
Dog’? bidis and that there was no evidence whatever before the Deputy Regis- 
trar to enable him to come to the conclusion that such mark was likely to deceive 
or confuse anybody at all. Mr. Shavaksha urged that, on the contrary, by 
deleting the word ‘‘Bull’’ from the caption ‘‘Bull Dog’’ people who have been 
in the habit of smoking these bidis would be definitely confused when in answer 
to the demand for ‘‘Bull Dog’’ bidis they were offered ‘‘Dog’’ bidis and that 
the dealers would be at great pains to explain to the consumers that the ‘‘Dog’’ 
bidis that they were offering were the same as the ‘‘Bull Dog’’ bidis which they 
used to buy in the past. d f 

Taking the first of these questions as to whether the Deputy Registrar had 
jurisdiction in the present case to order the deletion of the word “By ” from 
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° the caption ‘‘Bull Dog” of his own motion in an application filed by the res- 
pondents which sought the expungement of the petitioner’s trade mark from 
the register out-right, Mr. Shavaksha urged that the Deputy Registrar had no 
such power under s. 56(2) of the Trade and Merchandise Marks Act, 1958, but 
that he had an independent power given to him to do any such thing under 
sub-s. (4) of s. 56 of that Act. Mr. Baptista, the learned counsel for the Re- 
gistrar, however, stated that he didenot rely upon sub-s. (4) of s. 56 of that Act 
but that he would justify the action of the Deputy Registrar in this case under 
sub-s. (2) of that section. The question, therefore, that I have now to con- 
sider is as to whether on a true construction of sub-s. (2) of s. 56 of the Trade 
and Merchandise Marks Act, 1958, the Registrar has at all any power to make, 
expunge or vary any entry on any ground other than those mentioned in the 
application for rectification by a ‘‘person aggrieved’’. Before dealing with 
this question, I may mention that Mr. Shavaksha had also challenged the 
authority of the Deputy Registrar to make any such order even under that 
sub-section of that section on the ground that the Deputy Registrar was not 
shown to have the functions of the Registrar under that section delegated to 
him by the Registrar under sub-s. (2) of s. 4 of.the Act. Mr. Baptista in 
answer to this contention handed in a copy of an office order No. 62 (1959 
series) which is shown to have been passed by the Controller General of Patents, 
Designs'and Trade Marks under sub-s. (2) of s. 4 of the Act authorising among 
others the Deputy Registrar of Trade Marks to discharge the respective func- 
tions of the Registrar under the Act. Among these functions, in cl. 2 against 
the heading’ ‘‘Deputy Registrar of: Trade Marks’’, are mentioned (1) ‘‘Hear- 
ings in respect of applications for registration, opposition proceedings, recti- 
fication and correction of the Register, all interlocutory applications and all 
other matters connected with the above’’. From this order it is clear that 
the Deputy Registrar in this case had full authority to deal with matters of 
rectification of the register under s. 56 of the Act. 

Now, turning to the question of the Deputy Registrar’s jurisdiction under 
sub-s. (2) of s. 56 of the Act to make the order which is the subject-matter of 
this petition, that sub-section may first be reproduced and it is as follows:— 

“Any person aggrieved by the absence or omission from the register of any entry, 
or by any entry made in the register without sufficient cause, or by any entry wrongly 
remaining on the register, or by any error or defect in any entry in the register, may 
apply in the prescribed manner to a High Court or to the Registrar, and the tribunal 
may make such order for making, expunging or varying the entry as it may think fit.” 

I may as well quote here sub-s. (4) of that section which is as follows: 

' “(4) The tribunal, of its own motion, may, after giving notice in the prescribed 
manner to the parties concerned and after giving them an opportunity of being heard, 
make any order referred to in sub-section (1) or sub-section (2).” 

Sub-section (2) as quoted above may at this stage be compared with suh-s. (J) 
of s. 32 of the English Act of 1938. That sub-section is worded as follows? 

“Any person aggrieved by the non-insertion in or omission from the register of any 

‚entry, or by any entry made in the register without sufficient cause, or by any entry 
wrongly remaining on the register, or by any error or defect in any entry in the register, 
‘may ‘apply in the prescribed manner to the Court or, at the option of the applicant and 
‘subject to the provisions of section fifty-four of this Act, to the Registrar, and the tribunal 
may make such order for making, expunging or varying the entry as the tribunal may 
think fit”. 
It may be noted that sub-s. (3) of s. 56 of our Act is verbatim the same as 
sub-s. (2) of s. 82 of the English Act. Sub-section (4) of that section of our 
Act, however, does not find place in the English Act. Instead, sub-s. (3) of 
-s. 32 of that Act-provides as follows :— 

“In casd of fraud in the registration, assignment or transmission of a registered trade 
mark, the Registrar may himself apply to the Court under the provisions of this Section”. 
Sub-segfions (5) and (6) of our Act are again verbatim the same as sub-ss. (4) 
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and (5) of s. 32 of the English Act. It will be noted that sub-s. (2) of s. 56 
of our Act is in all material partidulars the same as sub-s. (J) of s. 32 of the 
English Act, and if there be any authorities laying down the scope of the pro- 
visions of sub-s. (1) of s. 32 of the English Act, they would, in my opinion, be 
the proper guide for the purpose of construing the proyisions of sub-s. (2) of 
s. 56 of our Act. Kerly in the 8th edition of his treatise on Trade Marks 
while dealing with the question of the exereise of the jurisdiction under s. 32 
of the English Act says at p.184 as follows :— 


“Where the mark was incapable of registration it must be removed. 

The question of the grievance of the applicant being merely one of locus standi, if 
on the face of the proceedings the applicant is enabled, as a person aggrieved, to bring 
his application before the tribunal, the tribunal has jurisdiction to rectify the Register, 
which, in the case of a mark not belonging to the class of marks admitted to registration 
under the Act, it ought to exercise, even under circumstances in which the applicant is 
precluded from exercising the right with which the registration interferes. Thus, in the 
Stone Ale’s (Montgomery v. Thompson’) case, the Court of Appeal removed the plaintiff's 
mark, ‘Stone Ale’, from the Register on the application of the defendant, although they 
maintained the injunction granted by Chitty J., restraining the defendant from selling 
goods not of the plaintiff's manufacture under the name in question. 

The conduct of the applicant ıs irrelevant 

The demerits of the applicant in any such case are irrelevant to the question” whether 
rectification should be ordered or not. The question is not between the applicant on the 
one hand and the respondent on the other, but between the public and the respondent.” 
This statement of the law makes it clear that it is not in all cases that the Tri- 
bunal has jurisdiction to rectify the register on any ground it pleases apart 
from the grounds stated by the applicant for the rectification of the register 
in his application. It is only in cases where a mark in its very nature is in- 
capable of registration under the Act that the tribunal has jurisdiction to Jec- 
tify the register and expunge the offending entry from the register, and it is 
in this connection that the demerits of the applicant are said to be irrelevant 
to the question whether rectification should be ordered or not, and it is again 
in. this connection that the question would not be one between the applicant 
on the one hand and the respondent on the other, but between the public and 
the respondent. It was, however, urged by Mr. Baptista on behalf of the Re- 
gistrar that despite what Kerly might have stated ‘in the aforesaid paragraphs 
of his treatise, all necessary rectifications should be made in the register of 
trade marks whenever the Registrar in course of any proceedings before him 
for rectification of the register comes across circumstances in which such recti- 
fications are called for in his view inasmuch as the purity of the Register of 
Trade Marks has got to be maintained at any cost. Now, as regards this purity 
of the Register Kerly has again at p. 183 of his treatise stated as follows under 
the heading ‘‘Purity of the Register” :— 

a one case it was suggested that, although the applicant was not a person aggrieved, 

e court would, in the interests of the public, rectify the Register if the mark was bad. 
Even if the court would, under any circumstances, take such a course in the absence of 
a person aggrieved, it would only do so in the case of a registration which was on the 
face of it illegal or improper. 

In Lever Bros. Port Sunlight, Ltd. v. Sunniwite Products, Ltd.‘ it was held that 
although the plaintiffs had laid themselves open to attack under section 26, by reason of 
non-use, nevertheless the impeachable entries were not ‘illegal’ or improper, and, there- 
fore, were not such as the court was bound to take cognisance of in the interests of the 
purity of the Register.” 

In the matter of the Trade Mark No. 70,078 of Wright, Crossley, and Co.,* 
Romer J. observed as follows :— 
«__.As Lord Justice Bowen pointed out in the case of Paine and Co. V; Daniell and 


5 [1891] A. C. 217. 7 (1898) 15 R.P.C. 131. 
6 (1949) 66 R.P.C. 84. \ 
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Sons’ Breweries, Ld.’ to which 'my attention has been called, the Court deals differently 

‘with Trade Marks: according to whether the registration was on the face of it, 

as it were, originally illegal or improper. The Court, in a case of a clearly illegal 

registration, will certainly not look with- any particularity into question as 
to. who the Applicant is who comes and calls the attention of the Court to the 
fact of the illegal and imgroper registration. But, as Lord Justice Bowen said in that 
case, at page 584, the matter is wholly different if the Trade Mark complained of is one 
which is not of itself illegal or impropey...As I have said, all cases of this kind, where 
the original registration is not illegal or improper, ought to be considered as questions 
, of common sense, to a certain extent, at any rate; and I think the Applicants ought to 
show something approaching a sufficient or proper reason for applying to havg the Trade 

Mark expunged. It certainly is not sufficient reason that they are at loggerheads with 
‘the respondents or desire in someway to injure them.” 

‘These observations are undoubtedly made in regard to the question as to 
whether it was necessary for the applicants in that case to show that they were 
_ ‘persons aggrieved’’ before being entitled-to make an application for rectifica- 

tion of the register. They, however, do indicate the circumstances in which 

the Court suo motu would order expungement of an entry from the Register of 

Trade Marks, namely, where a trade mark, as already stated, was incapable, 

in its very nature, of registration under the Act, or where the registration has 

been illegal or improper. In no other case would the Court exercise its juris- 
diction to interfere with the registration of a trade mark by way of expunging 
or varying the entry in that behalf. In all other cases, however, the person 
making the application for rectification of the register has to state and 
substantiate the grounds on which he seeks the rectification of the register 

in respect of any particular trade mark, besides showing that he is a 

“person aggrieved’’ within the meaning of the section. In the Lever Bros.’ 

case, the Court refused to take cognisance of the entries, though impeachable 
e by reason of non-use in respect of certain trade mark, in the interests of the 

purity of the register, hecause they were neither illegal nor improper. From 
these authonities, it will be clear that where a trade mark is not inherently in- 

capable of registration or where the entry on the register is not illegal or im- 

proper in the sense that it contravenes any of the provisions of the Act, the 

Court or the Registrar under sub-s. (2) of s. 56 of our Act would have no 
` jurisdiction whatever to exercise the power of rectification except on the ground 

and in the manner urged by the applicant being a ‘‘person aggrieved’’ in his 

application for rectification. In order, however, to show that the obligation 
to maintain the purity of the register is of a much wider character than what 
has been pointed out by Kerly in the passage aforesaid and by Romer J. in 

the case cited above, Mr. Baptista relied upon the observations of Chagla C.J. 

in Ciba Ltd. v. M. Ramalingam. The learned Chief Justice quoted s, 46 of the 

Trade Marks Act, 1940 and also s. 10(/) of the said Act and then proceeded 

to observe, as follows (p. 560) :— 

“| Broadly, the case of the appellants is that the trade mark ‘Cibol’ so closePFuce- 
sembles their trade mark ‘Ciba’ and that their trade mark ‘Ciba’ was already on thè 
register on August 24, 1946, and therefore, the trade mark of the respondents should not 
have been registered on November 3, 1949. The appellants had also sought to bring their 
case under s. 8, but as we were satisfied that the case clearly fell within the ambit of s. 10 (1), 
we did not permit Mr. Bhabha to elaborate his arguments with regard to his clients’ 
case under s. 8. 

Now, in considering both s. 45 and s. 10, it has got to be remembered that the 
primary duty of the Court is towards the public and the maintenance of the purity of 
the register. When a case is sought to be made out that a particular trade mark is likely 
to deceive or cause confusion, the contest is not so much between the parties to the 
litigation as it is a contest between the party defending his right to a particular trade 
mark and the public, and the duty of the Court must always be to protect the public 


8 (1898) 10 R.P.C. 217. 
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irrespective of what hardship or inconvenience it may cause to a particular party whose 
trade mark is likely to deceive or cause confusion. The object of maintaining a trade 


mark register is that the public should know whose goods they are buying and with .` 


whom particular goods are associated. It is, therefore, essential that the register should 
not contain trade marks which are identical or which so closely resemble each other 
that an unwary purchaser may be likely to be deceived by jhinking that he is buying 
the goods of a particular person or a particular firm or a particular industry, whereas 
he is buying the goods of another person or firp or industry.” 
These observations, in my opinion, do not support Mr. Baptista’s contention that 
in the name of purity of the register of trade marks, it is open to the Registrar un- 
der s. 56(2) of the Act of 1958 to order rectification of the register for any defect 
or error in the entry which has no relation whatever to the entry of any other 
trader and as such calculated to deceive the public into buying the goods of 
one person as if they belonged to another person. Sub-section (2) of s. 46 of the 
Act of 1940 corresponds to sub-s. (2) of s. 56 of the Act of 1958 and sub-s. (7) 
of s. 82 of the English Act of 1938, which have already been reproduced in this 
judgment. Sub-section (J) of s. 10 of the Act of 1940 which corresponds to 
sub-s. (1) of s. 12 of the present Act provided that no trade mark shall be 
registered in respect of any goods or description of goods which is identical 
with a trade mark belonging to a different proprietor and already on the re- 
gister in respect of the same goods or description of goods, or which so nearly - 
resembles such trade mark as to be likely to deceive or cause confusion.® Accord- 
ing to Chagla C.J., where a trade mark contemplated by s. 10 is registered, 
the question of purity of the register would arise and it would be only in such 
cases that the matter would be one between the party defending his right to 
a particular trade mark and the public, and the duty of the Court in those 
‘eases would always be to protect the public irrespective of what hardship or 
inconvenience it may cause to a particular party whose trade mark is likely to 
deceive or cause confusion. The case before me is not one of that type and, e 
therefore, the question of the purity of register does not arise so as to éntitle 
the Deputy Registrar to make the impugned order. 5 

Mr. Baptista next relied upon the following observations of Farewell J. in 
In the Matter of Addley Bourne’s Registered Trade Marks: Addley Bourne v. 
Swan and Edgar Ld.2(pp 114-115) :— 

“I think it must be taken to be settled, on the authorities that have been called 
to my attention, that the right of an Applicant is not a matter of his own concern alone, 
but, as Lord Justice Bowen said, ‘The purity of the Register of Trade Marks is of as much 
importance to the trade in general, quite apart from the merits or demerits of the parti- 
eular litigants’.” 

That, however, was a case of two rival trade marks and the plea was that the 
defendant’s mark was likely to deceive the public. It was in this connection 
that the above observations were made by the learned Judge. One of the marks 
was unregisterable under the Act and hence it was illegal and the registration 
theygof was accordingly illegal. I have already observed that in case of illegal 
achiries on the Register of Trade Marks, the Court undoubtedly has jurisdic- 
tion to expunge the entry from the register with a view to maintain the purity 
of the register and in the interests of the public. This decision, in my opinion, 
is in conformity with the view taken by the English Courts in the cases already 
referred to by me and it does not help Mr. Baptista in his contention that the 
Registrar can pass any order varying an entry in the Register of Trade Marks 
though such entry is not in itself illegal or improper. À 
In view of these decisions, I am inclined to hold that sub-s. (2) of s. 56 of 
the Trade and Merchandise Marks Act, 1958, does not empower the Registrar 
to make any order under that sub-section except on the grounds specified in 
the application for rectification of the register by a person aggrieved and to 
the extent such rectification is prayed for. If an entry is found to be illegal 
or improper in the sense indicated above, the Registrar may, under that snb- 
9 (1902) 20 R.P.C. 105. 


1961.] NEMKUMAR V. MOHANLAL HARGOVINDAS (0.0.3.)—Shah J. 627 


section, make any order he thinks fit, but that sub-section, in my opinion, does 
not empower the Registrar to make any order concerning an entry on the Re- 
gister of Trade Marks even where the entry is not illegal or improper in that 
sense. If any such order is to be made, the Registrar, I think, must proceed 
under sub-s. (4) of s. 56 of the Act. 

Assuming I am wrong in this interpretation that I have put upon sub-s. (2) 
of s. 56 of the Act of 1958 and the Registrar can be said to have power under 
that sub-section to make such orders as he thinks fit even in cases where the 
entry is neither illegal nor improper, the question that arises is as to whether 
the Deputy Registrar in this case was justified in making the impugned order. 
As I have already observed above, the Deputy Registrar has taken the view 
that by naming the dog in the device of the petitioner’s mark as a “Bull Dog’’, 
the misdescription is likely to deceive or cause confusion apparently in the 
minds of the public. Admittedly, no evidence was led before him to show any 
such deception or confusion in the minds of the public in regard to the peti- 
tioner’s bidis and in the absence of any such evidence, I-very much wonder 
how the Deputy Registrar could come to the conclusion that merely by naming 
the dog in the petitioner’s device as a ‘‘Bull Dog’’ instead of a St. Bernard 
dog or a Tibetan dog or a Himalayan dog, as he thinks the dog'in the device 
really is, any deception is likely to be practised or any confusion is likely to 
be caused in the mind of any consumer of the petitioner’s bidis. It is in evi- 
dence th&t the petitioner’s bidis have been in the market ever since 1910 and 
are known as ‘‘Bull Dog’’ bidis. It is also in evidence of the dealers in those 
bidis that the consumers wanting those bidis demand them as ‘‘Bull Dog” 
bidis. If for all these 50 years the demands of the consumers for the petitioner’s 

. bidis have been met by the petitioner’s dealers by supplying ‘‘Bull Dog’’ bidis 
and if these ‘‘Bull Dog’’ bidis have earned a firm reputation among the con- 
sumers thereof, I do not for myself see any likelihood of any deception being 

e ever practised upon any such consumer or any. confusion being created in their 
minds by reason of the continuous user of the same caption ‘‘Bull Dog’’ on 
the mark of the petitioner. On the contrary, as I have already stated above, 
there is likefy to be confusion, if not deception, in the minds of these consumers 
if the petitioner’s bidis were offered only under the name ‘‘Dog’’ as suggested 
by the Deputy Registrar, because, in that event the consumers quite naturally 
would be inclined to ask the dealers as to what had happened to the ‘‘Bull 
Dog’’ bidis which they were accustomed to use for years and why it was that 
the dealers were offering ‘‘Dog’’ bidis instead of ‘‘Bull Dog” bidis and the 
dealers will be put to the trouble of explaining to these consumers time and 
again that the bidis that they are now offering as ‘‘Dog’’ bidis were the same 
as the ‘‘Bull Dog’’ bidis of the past. In my opinion, the Deputy Registrar is 
in error.in his conclusion that the expression ‘‘Bull Dog’’ on the petitioner’s 
mark is likely to deceive or create confuston within the meaning of s. 11(@) of 
the Act. - se 

Coming to the question of misdescription of the device, it is not such a mis- 
description that a horse is called a dog or a cow, is called a horse. Afte?ell 
the Deputy Registrar has himself ‘found the device as undoubtedly of a dog, but 
not of the kind indicated thereon. According to him, it is a device of another 
type of dog altogether, but the correct description of this dog could only be 
given by a dog fancier and there is no evidence to show that the petitioner or - 
his predecessor-in-title who got the mark registered was a dog fancier, nor is 
there any evidence to show that a common consumer of the petitioner’s bidis 
is a dog fancier so as to distinguish between different kinds of dogs. It may be 
noted that a Bull dog or a St. Bernard dog is not a breed of this country. It 
is an imported animal and the people in this country, illiterate as they are 
and not claiming to he dog fanciers in any sense of the term, cannot be ex- 
pected to distinguish between one kind of dog and another. Besides, accus- 
tomed as the consumers are, to buy and smoke what is known to them as ‘‘Bull 
Dog’’ bidis, they are seldom expected to look into the design of the dog on the 
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mark and try to find out as to whether the device is really the device of a ‘‘Bull 
Dog’’ or not. In these circumstances, I do not think that the Deputy Registrar 
was at all right in making the order deleting the word ‘‘Bull’’ from the eap- 
tion ‘‘Bull Dog’’ appearing on the device of the petitioner. My attention in 
this connection was drawn by Mr. Shavaksha to the observations of Shah J. in 
James C. & Bros. Lid. v. National Sewing Thread Ca, Ltd.19 (p.562) :— 


“ ,.Apart from the alleged resemblance with the mark of the respondents, both 

visual and phonetic (which I have held that the mark does not bear) which might have 
caused deception or confusion, I fail to see what deception or confusion the misdescription 
of the bird in the mark may cause. It is true that the Registrar is concerned with maintain- 
ing purity ef trade practices and is entitled to prevent fraudulent exploitation of charac- 
teristics of associations of well-known objects, persons, institutions, creatures or things; 
but in my judgment it is no part of his duty -to insist that an imprint of an object shall 
strictly correspond with the accepted or recognised characteristics of the object it pur- 
ports to represent, and a variation from that standard will be a grotind for rejection of 
a proposed trade mark.” 
That was a case in which a picture of a bird was named ‘‘Vulture’’ and it was 
contended that the design was really not of a vulture but of an eagle. The 
learned Judge found on comparison between the marks of the petitioners and 
the respondents that there was a good deal of similarity between the marks 
and having found that, the learned Judge observed that whether the bird so 
represented was called an eagle, or a kite or a vulture or a combined repre- 
sentation of different characteristics of all the three, he could not see how pub- 
lie interest, or publie order, or public decency, or public morality was going 
to suffer thereby. These observations of the learned Judge were noted by the 
Court of Appeal in that case, but the Court of Appeal did not express any ` 
opinion on those observations holding as they did that there was a good deal 
of similarity between the marks of the petitioners and respondents. Apart 
from these observations, however, to me, it is clear that so long-as the device 
of the petitioner showed a dog it did not matter at all what kind of dog it 
was expressed to be and the misdescription in that behalf, if any, inemy opinion, 
is not likely to deceive or cause confusion in the minds of the consumers with- 
in the meaning of s. 11(a) of the Act of 1958. 

Mr. Baptista, however, relied upon cl. (c) of s. 11 of the Act and urged that 
the petitioner’s mark was one ‘‘which would otherwise be disentitled to pro- 
tection in a Court”. Speaking for myself, I do not see how the petitioner is 
disentitled to protection in a Court by reason of the alleged misdescription of 
the petitioner’s device. For all these reasons I am of the opinion that the or- 
der passed by the Deputy Registrar for rectification of the register by deleting 
the word ‘‘Bull’’ from the caption ‘‘Bull Dog” appearing on the petitioner’s 
device should be set aside and the application for rectification filed by the 
respondents should be dismissed with costs. 

As regards the cross-objections filed by the respondents in respect of the find- 
inggeof the Deputy Registrar recorded against them, Mr. Mistree, the learned 

@tounsel for the respondents, urged that the Deputy Registrar was in error in 
not expunging the petitioner’s mark from the register and the reason that he 
stated was that the respondents’ marks were registered prior to that of the peti- 

_ tioner. The Deputy Registrar has considered this point in detail and come to 
the conclusion that there was abundant evidence on record to show that the 
petitioner’s mark was very much prior in use to the respondents’ marks and 
that, therefore, although the respondents’ marks happened to be registered ear- 
lier than the petitioner’s mark, the respondents could not really be said to have 
been aggrieved by the registration of the petitioner’s mark. The Deputy Re- 
gistrar has also held,—-and in my opinion quite rightly—that the registration 
of the petitioner’s mark would be justified also under s. 12 of the Act on.the 


ground of concurrent user. Accordingly, there is no force in the contention 
e 
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urged by Mr. Mistree and the Deputy Registrar was perfectly right in reject- 
ing the respondents’ contention in that behalf. No other points were seriously 
urged by Mr. Mistree in support of the respondents’ cross-objections and, 
therefore, the .cross-objections shall also stand dismissed with costs. 

The result i is, the petition i is allowed with costs and the cross-objections of the 
respondents are dismissed with costs. The Registrar to bear his own costs 
both of the petition as well as the cross-objections. 

etition allowed: Cross-objections dismissed. 
Solicitors for the petitioner: M. V. Jayakar & Co. 
Solicitors for the respondent: G. M. Divekar: Crawford Bayley & Ço. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Shah. 


RAMLAL LALCHAND JUNGELE v. H. G. DANGE.* 


Madhya Pradesh Land Revenue Code, 1954 (II of 1955), Secs. 47, 228, 10—Mining Manual 
of the Central Provinces and Berar (1928 Ed.). Rule 42—Mines and Minerals 
(Regifation and Development) Act, 1957, Secs. 11(2), 14—Central Provinces Land 
Revenue Act, 1917 (II of 1917), Sec. 218—Orders passed by Collector granting quarry 
lease or rights in mines or minerals—Whether in passing such order Collector acting 
as Revenue Officer within meaning of Act II of 1955—Applicability of s. 47 of Act 
to such orders, 


Neither s. 47 of the Madhya Pradesh Land Revenue Code, 1954, nor any other pro- 
vision of the Code will be attracted where orders ara passed by the Collector 
granting a quarry lease or other rights in mines or minerals. In such a case the 
C&llector must be deemed to be acting merely as a servant or agent of the true 
owner, namely, the State Government, and the right of the true owner to assign 
or transfer any part of his property through his servant or agent is the same as that 
which any citizen may possess under the ordinary law. 

Shamji Naranji v. State of M.P.) referred to. . 
The facts appear in the judgment. 


B. R. Mandlekar, for the petitioner. 
G. R. Mudholkar, Additional Government Pleaderfor respondents Nos. 1 to 4. 
P. P. Deo and W. G. Deo, for respondent No. 5. 


Kotvan J. The petitioners Ramlal Lalchand and Jagannath Ramlal challen- 
ged the grant of a lease on January 22, 1962, to respondent No. 5 Messrs. Sadiq 
and Company of Nagpur. It appears ‘that both the petitioners and respondent 
No. 5 had for several years prior to the grant of the quarry lease to respondent 
No. 5 made applications to the State Government through the Collector, Nagpur, 
for the grant of quarry rights in several fields. We are here concerned with™ 
field No. 18 of village Bina. Both the petitioners and respondent No. 5 are 
engaged in the business of manufacturing bricks and for that purpose they re- 
_ quire the soil of that field for use in brick-making. 

The history of the dealings of respondent No. 5 which resulted in the grant 
of the lease on January 22, 1962, to them is as follows: On January 24,1960, 
respondent No. 5 entered into an agreement with the then owner of the field 
Deorao Patil of Bina. By that agreement, Deorao Patil agreed to sell the field and 
another field No. 23/2 to respondent No. 5 for Rs. 83,000. Having entered into 
that agreement, respondent No. 5 approached the petitioners and entered into 
an agreement with petitioner No. 1 for a certain right of passage to that field 
‘from the petitioners’ field No. 23. That agreement was entered into on March 
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22, 1960, and is at annexure R-7. Respondent No. 5, having thus cleared the 
ground for quarrying operations by acquiring surface rights and the right of 
way for themselves, applied on August 11, 1960 to the Collector, Mining Section, 
Nagpur, for a quarry lease in 6.51 acres of land in Khasra Nos. 23/2 and 18. 
The Collector, by his letter dated October 7, 1960 (annexure R- 9), asked re- 
spondent No. 5 to file land plans for the area which’ the Collector said was 
available for grant subject to its approval by the Collector. Those plans were 
filed ; but on August 10, 1961, the Collector Tejected the application of respondent 
No. 5 for the quarry lease. That letter is annexure R-18, dated August 10, 1961. 
The reason given was that the area applied for by respondent No. 5 was useful 
for agricultural purposes. Respondent No. 5 then wrote a letter dated August 
14, 1961, to the Collector. In order to explain the contents of that letter it is 
necessary to state that by this time respondent No. 5 had, pursuant to the agree- 
ment entered into with the owner of the fields on January 24, 1960, obtained 
from the owner Deorao Patil a registered sale-deed for the two fields Nos. 23/2 
and 18. That registered sale-deed is annexure R-6. When respondent No. 5 
wrote to the Collector on August 14, 1961, they referred to this fact that they 
had purchased the field No. 18, and then continued: 

“We have to state that the original sale-deed will be produced on receipt of infor- 
mation. We also enclose herewith the consent letter for the road executed by Shri 
Ramlal' on 22-3-60 (copy enclosed) for your reference. ° 

We request you to review our claims in the light of circumstances stated above at 
an early date.” 

It is the use of the expression ‘‘review’’ in this letter that has given rise to the 

argument on behalf of the petitioners as to the scope and extent of the power 

of the Collector to act as a reviewing authority in the circumstances of this case, 

with which we shall presently deal. There is no further correspondence before 

us after the letter dated August 14, 1961, but it is clear that the Collector issued, 
on December 15, 1961, an order. sanctioning a quarry lease in favour of respandent 

No. 5 over an area of 3 acres comprised in Khasra No. 18 of village Bina, and 
after the crediting of the security deposit and fees, a formal quafry lease was 

granted on January 22,1962. That is the grant which the petitioners challenge 

in the present petition. 

Now, while respondent No. 5 were taking all these steps, the petitioners on 
their part were not silent. On June 29, 1952, the petitioner Ramlal made his 
first application and on May 14, 1954, he had been informed that Government 
was pleased to sanction a quarry lease over 2. 28 acres of land, though the 
area is not clearly mentioned, nor any field numbers. The order sanctioning 
the grant of quarry lease is at annexure D. Thereafter the petitioners allege 
in their petition that for some reason Government withdrew its order dated 
May 14, 1954, and in lieu of the land ‘granted by that order, gave the petitioners 
some other land as indicated in the map at annexure E. According to the 
Peien this land was also land out of khasra No. 18. On June 4, 1957, 

petitioner Ramlal was given a quarry lease in respect of 1.40 acres of 
Tiasa No. 18, along with other areas from khasra Nos. 16, 21 and 22. Appen- 
ded to this lease i is a map which shows the area granted to the petitioner Ramlal. 
The total area granted to him was 3.28 acres. There is a dispute between 
the parties as to the exact location of the two areas granted to the petitioner . 
Ramlal and to respondent No. 5 by their lease deed dated January 22, 1962; 
but for the purposes of this petition it is unnecessary to go into that question. 
In fact, that is hardly a question which this Court would undertake to de- 
termine in a writ petition. 

We have already indicated that the lease granted to the petitioner Ramlal 
on June 4, 1957, was only in regard to a small portion of khasra No, 18. On 
August 28, 1959, Ramlal put in a second application, and it appears from the 
letter dated March 4, 1961, at annexure C that. that application | was rejected 
and the reason given was “the area applied for is useful for cultivation. Hence 
it stands rejected.” On May 17, 1960, Ramlal again applied for a further 
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area comprising 7.10 acres of land and that: application was also rejected by 
the letter dated June 7, 1960 (annexure F) and the applicant was informed 
that “there is'a temple in some area, some area is adjoining to the Kanhan river 
and.some area is under orange garden and cultivation and as such area applied 
by you is not available.’’ 

After all these applifations of Ramlal were rejected he complained to the 
Commisioner on October 14, 1961, alleging that he had learnt that respondent 
No. 5 were likely to get the area buf that his (Ramlal’s) application was prior 
in point of time to the application of respondent No. 5 and that his application 
had been rejected upon untenable grounds and respondent No. 5 who were 
not entitled to the grant of the quarry lease were given the area. ° The peti- 
tioner prayed: 

“Under these circumstances, if it is décided to grant the lease over the area in 
question, it should be ‘granted to me and the appeal of M/s. Sadique & Company may 
be rejected as surrounding to the area in question, I hold' the quarry lease and as such 
it will be beneficial to me if this portion is granted to me under a quarry lease.” 

To this objection and application (annexure H), Ramlal received a reply on 
August 11, 1961, which is at annexure G. He was informed: 

“The application of M/s. Sadique & Company for the area in question has been 
rejected. It has been decided that the area is not to be leased out to anybody as it is 
useful for” agricultural purpose.” 

It will thus be seen that till this date, that is to say, till August 11, 1961, 
respondents Nos. 1 to 4 were taking up the position that the area in question 
was not to be granted to anybody for certain reasons. It may be mentioned 
here that only one day before this reply was given to the petitioner Ramlal, 
a similar reply (annexure R-13) was given to respondent No. 5 on August 10, 
1961, to which we have already referred. It was thereafter that respondent 

e No. 3 applied on August 14, 1961, for a reconsideration by their letter at an- 
nexufe R-14 in which they used the expression ‘‘review our claims’’ and pur- 
suant to that application a lease deed was granted to them on January 22, 1962. 

Now, the grant of the lease has been challenged on behalf of the petitioners on 
several grounds. .The principal contention of Mr. Mandlekar on behalf of the 
petitioners has been that the order granting the lease in favour of respondent 
No. 5 was an order passed under s. 228 of the Madhya Pradesh Land Revenue 
Code, 1954, and therefore that order would be subject to the provisions of that 
Code. That being so, the Collector had no power to review his previous orders 
and grant a lease to respondent No. 5, because the conditions subject to which 
alone the Collector could review his orders under s. 47 of the Code had not. been 
fulfilled. He urged that in view of the letter dated August 14, 1961, from re- 
spondent No. 5, there could be no doubt that the Collector’s order granting 
the lease amounted to review. So far as his order can be deemed to be one 
under s. 47, Mr. Mandlekar urged that it was essential that he should have 
first issued notice to the party most aggrieved by his review, namely the peti- 
tioners, and in any case, he could not review the order and vary or reserve it% 
without sanction from his higher officer, namely, the Commissioner. 

The question whether s. 47 of the M. P. Land Revenue Code would apply 
falls to be determined upon the nature of the order passed under s. 228. No 
doubt, the order was passed by the Collector, but the Collector as a Collector 
oceupies several capacities, one of them being his capacity as a Revenue Officer 
under s. 10 of the Code. Now, a consideration of the provisions of s. 228 clearly 
shows that it falls naturally into two parts; the first two sub-sections thereof 
merely declare. the rights | of the State vis-a-vis mines and quarries. Those 
sub-sections make no provision for the guidance of the officers concerned or of 
citizens, nor do they lay down any obligations or duties. Sub-sections (J) and 
(2) run as follows: . 

“228, (1). * Unless it is otherwise expressly provided Dy the terms of a grant made 
by the Government, the right to all minerals, mines and quarries shall vest in the State 
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Government which shall have all powers necessary for the proper enjoyment of such, 


rights. 

(2) The right to all mines and quarries includes the right of access to land for 

the purpose of mining and quarrying and the right to occupy such other land as may be 
necessary for purposes subsidiary thereto, including the erection of offices, workmen’s 
dwellings and machinery, the stacking of minerals and depost of refuse, the construc- 
tion of roads, railways or tram-lines, and any other purposes which the State Govern- 
ment may declare to be subsidiary to mining ahd quarrying.” 
It will be seen that Legislature intended by the enactment of sub-ss. (J) and 
(2) to declare that all minerals, mines and quarries vested in the State Govern- 
ment and*the State Government enjoyed all the necessary powers for the 
proper enjoyment of such rights. It is clear from this declaration that the 
State Government is made the full owner of all the minerals, mines and quarries 
and has all the powers necessary for the proper enjoyment of those rights. Sub- 
section (2) then declares ancillary rights for the purpose of the enjoyment 
of the rights to minerals, mines and quarries and these include the right of 
access for the purpose of mining and quarrying and the right to occupy such 
other land as may be necessary for purposes subsidiary thereto including the 
erection of offices, workmen’s dwellings and machinery, the stacking of minerals 
and deposit of refuse, the construction of roads, railways or tram-lines, and 
any other purposes which the State Government may declare to be subsidiary 
to mining and quarrying. 

In sharp contrast to the provisions of the first two sub-sections, sub-ss. (3) 
to (8) prescribe rules as to how the rights to the surface above the quarries 
and mines are to be governed. A person who owns the surface rights has a 
right not to be disturbed in the use, enjoyment and ownership thereof, and in 
the event of such disturbance, provision is made for compensation for such in- 
fringement of surface right and how the amount of such compensation is to be 
calculated. Sub-sections (5) and (6) make provision for the adjustment af the 
rights between the owner of the surface and the assignee from Government of the 
minerals, mines or quarries. Sub-section (7) declares that no person shall ex- 
tract or remove mineral from any mine or quarry without lawful authority, 
and a penalty is attached to its contravention. Sub-section (8) gives the power 
to the Collector to seize and confiscate minerals extracted or removed in con- 
sequence of sub-s, (7). 

Now, it is clear that sub-ss. (3) to (8) alone deal with the rights of individuals 
affected by the rights of Government to minerals, mines and quarries, and it is 
only in so far as those rights vested in the Government affect or impinge upon 
the surface rights of the citizen that it was necessary to refer to the rights of 
Government to minerals, mines and quarries in sub-ss. (J) and (2) of s. 228; 
otherwise, the subject-matter of sub-sse (7) and (2) is wholly alien to the pur- 
pose and object of the M. P. Land Revenue Code, which, as stated in the 
preamble, is 

æ to consolidate and amend the law relating to land revenue... rights and liabi- 

ities of holders of land from the State Government, agricultural tenures and other 
matters relating to land and the liabilities incidental thereto in Madhya Pradesh.” 
The Governmental rights referred to in sub-ss. (J) and (2) have only been in- 
cidentally mentioned in s. 228 in so far as they tend to, or are likely to, affect 
the rights of the surface owner, namely, the agricultural tenant. 
_ The rights mentioned in sub-ss. (7) and (2) of s. 228, therefore, are rights of 
Government, and there is no limitation to the enjoyment of those rights, nor to 
the ownership of those rights by Government, except when the surface right of 
the tenant is disturbed. Now, so far as the administration or enjoyment of 
those rights mentioned in sub-ss. (7) and (2) is concerned, it appears to us that 
the State Government qua Government is in no better or worse position than 
the ordinary citizen owning property. Therefore has it been declared in sub-ss. 
(1) and (2) that those rights vest in Government which has all the necessary 
powers for the proper enjoyment of such rights. No doubt, in exercising those 


1962.] RAMLAL V. H. G. DANGE (4.0.3.)—Kotval J. 633 


xights and enjoying them, Government has to act through some individual,‘ and 
in the instant case, Government acted through the Collector. 

The question which then arises is whether the Collector assigning the rights 
of Government to respondent No. 5 was acting as a Revenue Officer within the 
meaning of s. 10 of the Land Revenue Code, or whether he was merely acting 
as a'servant or agent of Government, the true owner of the rights in the quarry. 
It is of course beyond doubt.that an officer of Government may occupy more than 
one capacity, that is to say, act as a Revenue Officer under the M. P. Land Revenue 
Code and at:the same time act-as a servant or agent of Government. In fact, 
the Collectors nowadays act in many more capacities under various other local 
and central laws than mere Revenue Officers. In our opinion, the Cellector in 

. the instant ‘case, when he passed the order granting the lease to respondent No. 
5, was not acting as a Revenue Officer under s. 10 of the Code. He was merely 
acting as a servant or agent of Government whom Government like any other 
owner of property could appoint. That he was called the Collector and sub- 
seribed himself as such in the letters written to respondent No. 5 makes no 
difference. We are fortified in this view by the observations of a Division Bench 
of the then Nagpur High Court in Shamji Naranji v. State of M. P.1 wherein 
Sinha C. J. (as he then was) considering the provisions of the Mines and Mine- 
rals (Regulation and Development) Act, 1948, remarked (p. 485): 

“It wil? appear from the above that the right to grant or refuse a prospecting licence 
or a mining lease vested under the Old Rules in the Collector or the Local Government, 
as the case was one of license or lease. This was only an ordinary tneldent of awner- 
ship where the mines or minerals were the property of Government.” 

(the italics are nie) 

What was clearly decided in that case was that the State Government has the 

power to refuse to grant a prospecting licence on the ground that the area was 

enot available for re-grant and that the Mineral Concession Rules did not create 
any right in an applicant to a licence or lease as against the Government because 

the owner is, ordinarily entitled firstly to decide whether or not and when he 

would like to make his property open for disposition or grant, and if and when 

he so decides, his decision could not be the subject of any legal action. 

In this view of the matter, is seems to us that neither s. 47 nor any of the 
provisions of the M. P. Land Revenue Code would be attracted where orders 
are passed by the Collector granting a quarry lease or other rights in mines or 
minerals. In such a case, the Collector must be deemed to be acting merely as 
a servant or agent of the true owner, namely, the State Government, and the 
right of the true owner to assign or transfer any part of his property through 
his servant or agent is the same as that which any citizen may possess under the 
ordinary law. We need not, therefore, go into the question which was argued 
on behalf of the petitioners as to whether $. 47 of the M. P. Land Revenue Code 
has been complied with in the instant case. 

Assuming that the order passed in the instant case was an order passed under 
the M. P. Land Revenue Code, the petitioners would have a right of appeal 
against that order as prescribed. by ss. 41 to 43 thereof, and since the petitioners 
would be entitled to another remedy, they would in any case not be entitled to 
move by way of a writ petition. 

The other contention on behalf of the petitioners raised by Mr. Mandlekar 
was that under the rules framed by the Governnient itself, the petitioners’ appli- 
eation for the grant of the quarry lease was prior in point of time to the applica- 
tion dated August 11, 1960, made by respondent No. 5. As to the facts, there 
is no dispute. The petitioners had been trying to get the said area since 1957 
and, therefore, their applications for the grant of quarry leases were in point of 
fact earlier than the applications of respondent No. 5. Mr. Mandlekar referred 
to Mining Rule 42 at page 35 of the Mining Manual of the Central Provinces 
and Berar, 4928 edition. The rule no doubt did prescribe that applications 
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for prospecting licence and leases shall be governed by a rule of priority; bué 
those rules were made under the Indian Mines Act and since the repeal of that 
Act by the Mines and Minerals (Regulation and Development) Act, 1948, those 
rules have no longer the force of law. Apart from this, the specifie provisions 
of the Mines and Minerals (Regulation and Development) Act, 1957, negative 
the contention raised. In the Act of 1957 also the rule’ of priority was made to 
prevail, vide s. 11(2), but s. 14 of that Act provides that the provisions of ss. 4 
to 18 (inclusive) shall not apply. to prospecting licences and mining leases in 
respect of ‘‘minor minerals’. The expression ‘‘minor mineral’’ has been de- 
fined in s. 3(e) to mean 

“buildifig stones, gravel, ordinary clay, ordinary sand.... and any other mineral 
which the Central Government may, by notification in the official Gazette, declare to be 
a minor mineral.” 
There is no doubt that the earth or ‘lay used for making bricks, which was the 
subject of the grant in the instant case, would be a minor mineral having regard 
to the above definition. Therefore, the provisions relating to the priority which 
govern major minerals cannot apply to a minor mineral like clay. The peti- 
tioners, therefore, cannot claim any preferential right simply because their 
applications were prior in point of time. Thus, we may reiterate that in the 
absence of any specific provision of law or a rule binding the Government, their 
untrammelled right to enjoy the property as owners cannot be affected. 

Mr Mandlekar referred to a number of decisions of the then Madhya Pradesh 
Board of Revenue. Those were Munnilal, In re,2 C. L. Jaipuria, In reS and Moti- 
ram v. Kisan.4 A perusal of those cases shows that they were all cases governing 
those rights which are created by sub-ss. (3) to (8) of s. 228 of the M. P. Land 
Revenue Code or the analogous provisions contained in s. 218 of the C.P. Land 
Revenue Act, as it then was. Those cases show that no doubt the orders granting 
or deciding upon rights arising under sub-ss. (3) to (8) of s. 228 of the M. P., 
Land Revenue Code or under sub-s.. (3) to (7) of s. 218 of the C. P, Land” 
Revenue Act could rightly be categorised as orders under the respective Land 
Revenue Acts, but none of those cases is a case with reference to the grant of 
mineral rights in any mines or quarries. They are all concerned either with 
compensation given for disturbance of surface rights or computation of royalty 
for minerals already extracted for which rules have been laid down. Those 
cases rather serve to illustrate the distinction between the rights of ownership 
in mines, minerals and quarries which Government enjoy as any other owner 
of property on the one hand and the rights to the surface of the land or 
Government’s right to recover royalty for minerals extracted, on the other. 

We are unable to accept the contentions raised in this petition. The peti- 
tion is dismissed. There shall be no order as to costs. 


Petition dismissed. 


54. 4 [1955] N.L.J. 586- 
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. APPELLATE CIVIL. 
FULL BENCH. 


Before the Howble Mr.eH. K. Chainani, Chief Justice, Mr. Justice K. K. Desai and 
Mr. Justice Chandrachud. 


RAMCHANDEA ANANT JOSHI %. JANARDAN TULSHIRAM GHUGE.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31, 14, 29, 3, 
33B, 88C, 32—Transfer of Property Act (IV of 1882), Sees. 113, Ill. (b); 111 (h)—Appli- 
cation for possession of land made by landlords before March 31, 1957, after due 
notice to tenant under s. 31—During pendency of application, landlords giving another 
notice to tenant under s. 14 and making application under s. 29 read with s. 14 after 
April 1, 1957, for possession of land—Whether subsequent application tenable—Main- 
tainability of application under s. 29 read with s. 14 made after April 1, 1957. 

The landlords after giving notice to their tenant before December 31, 1956, under 
s. 31 of the Bombay Tenancy and Agricultural Lands Act, 1948, terminating his 
tenancy, subsequently, before March 31, 1957, made an application for obtaining pos- 
session of the land. During the pendency of this application, the landlords on July 
1% 1958, gave another notice to the tenant under s. 14 of the Act terminating his tenancy 
and on December 11, 1958, they made an application under s, 29 read with s. 14 of 
the Act for obtaining possession of the lands. The landlords did not belong to the 
categories mentioned in s. 31(3) of the Act. On the questions (1) whether the land- 
lords’ application for possession under s, 29 read with s. 14 of the Act was tenable 
on the ground that the landlords, having once’ terminated the tenancy under s, 31 of 
the Act, were not entitled to terminate the tenancy again on any of the grounds 
mentioned in s. 14 of the Act; and (2) whether the landlords’ application under s. 29 
read with s 14 of the Act was not tenable on the ground that it was filed after March 
31, 1957:— ` : ` 

Held, (J) that the application’ for possession made by the landlords under s. 29 read 
with s. 14 of the Act, was not untenable merely on the ground that they had previ- 
ously terminated the tenancy by a notice given by them under s. 31 of the Act: 

Dagdulal Hirachand Marwadi v. Dattatraya Nana Sonar’ and Prahlad Ganpati 
Pawar v. Bhimashankar Apparao Nalavade, referred to, and 

(2) that if the landlords have been granted a certificate under s. 88C of the Act, 
s. 32 of the Act would not apply and the application made by the landlords for pos- 
session of the lands would be maintainable, even though it has been made after 
March 31, 1957, but if, on the other hand, no application was made by the landlords 
under s. 88C of the Act or if such application had been made and was rejected, the 
application for possession under s. 29 read with s. 14 will not be maintainable on the 
ground that it was made after March 31, 1957. 

Where the landlord does not belong to one of the categories specified in s. 31(3) of 
the Bombay Tenancy and Agricultural Lands Act, 1948, or is not a certificated land- 
lord, he cannot make an application under s. 29 read with s. 14 of the Act after 
April 1, 1957. / Z 

Janardhan Damodar Dindore v. Bupchand Revchand Gujar, overruled. 


RAMCHANDRA and three others (petitioners) were the landlords and Janardan 
(opponent No. 1) was the tenant of two lands in the Sholapur district. Before 
December 31, 1956, the petitioners gave notice terminating the tenancy on the 
ground that the lands were required bona fide for personal cultivation. The 
petitioners before March 31, 1957, filed an application under s. 29 read with s. 31 


*Decided, August 24, 1962. Special Civil of 1957, decided by Tendolkar and Shelat JJ., 
Application No. 748 of 1961. on July 17, 1957 (Unrep.). 

1 (1957) Special Civil Application No. 3584 3 (1961) Special Civil Application No. 667 
of 1956, deciged by Dixit and Tendolkar JJ., of 1961, decided by Chainani C. J. and Mody J., 
on March 8, 1957 (Unrep.). «on October 21, 1961 (Unrep.). 

2 (1957) Special Civil Application No. 16 
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of the Bombay Tenancy and Agricultural Lands Act, 1948, for possession of 
the lands from opponent No. 1. During the pendency of this application in 
appeal before the District Deputy Collector, the petitioners gave another notice 
to opponent No. 1 on July 17, 1958, under s. 14 of the Act informing him of 
their decision to terminate the tenancy on the ground of defaults in the pay- 
ment of rent. On December 11, 1958, the petitioners fifed an application under 
s. 29 read with s. 14 of the Act for possession of the lands on the ground of de- 
faults in the payment of rent of the year 1953-54 to 1957-58. The Tenancy 
Aval Karkun, who heard the application, ordered possession of the lands to be 
restored to the petitioners. In appeal, the Deputy Collector held, without going 
into the merits of the case, that the petitioners’ application was not tenable. 
He, therefore, allowed the appeal and set aside the order of the Tenancy Aval 
Karkun. The order of the Deputy Collector was confirmed in revision by the 
Maharashtra Revenue Tribunal. The petitioners filed the present application 
under art. 227 of the Constitution of India challenging the decisions of the 
Deputy Collector and the Revenue Tribunal. i 

The application came up for hearing before Tarkunde and Chitale JJ., who 
referred it to a Full Bench. In the course of his referring judgment delivered 
on March 7, 1962, Tarkunde J. observed as follows :— 


TARKUNDE J. On the arguments addressed before us, two questions®arise for 
decision : 

Firstly, whether the landlords’ application for possession under s. 29 read with s. 14 
was not tenable on the ground that the landlords, having once terminated the tenancy 
under s. 31 of the Act, were not entitled to terminate the tenancy again on any of the 
grounds mentioned in s. 14 of the Act; and 

Secondly, whether the landlords’ application under s. 29 read with s. 14 was not ten- 
able on the ground that it was filed after the 31st of March 1957. A 

In Janardhan Damodar Dindore v. Bupchand Revchand Gujar! a Bench 
consisting of the Chief Justice and Mody J. dealt with a case which was similar 
in ‘all essential particulars with the case before us. The learned Judges held, 
setting aside the decision of the Revenue Tribunal to the contrary, that the ap- 
plication filed by the landlord in that case for possession under s. 29 read with 
s. 14 was maintainable. In the normal course we would have followed that deci- 
sion and decided the present case accordingly. We were, however, told by 
Mr. Sali, who appeared for the tenant in that case and who also appears for the 
tenant in the case before us, that a certain decision of a Special Bench of the 
Revenue Tribunal was not brought to the notice of the Division Bench and that 
full arguments were not addressed on behalf of the tenant because of the pecu- 
liar circumstances of that case. Mr. Sali urged before us that, if on a perusal 
of the decision of the Special Bench ôf the Revenue Tribunal and after consi- 
dering the arguments before us, we felt any difficulty in accepting the view of 
the Chief Justice and Mody J., it would be proper for us to refer this case to 
a Full Bench. We were also informed both by Mr. Sali for the tenants and 

# Mr. Abhyankar for the landlords that the questions arising im this case are in- 
volved in several other cases which are pending either in this Court or before 
the Revenue Tribunal. 

The decision of the Special Bench of the Revenue Tribunal on which Mr. Sali 
relied was given in BRT. P.X. 20 of 1959 decided on November 18, 1960. In 
that case also the facts were essentially similar to the facts of the case before 
us. The Revenue Tribunal held that when a landlord terminates a tenancy ac- 
cording to any of the relevant provisions of the Tenancy Act, the tenancy comes 
to an end and the landlord is consequently incompetent to terminate the tenancy 
a second time. The Revenue Tribunal, therefore, held that the landlord’s ap- 
plication under s. 29 read with s. 14, being founded on the termination of a 


1 (1961) Special Civil Application No. 667 on October 21, 1961 (Unrep.). i 
of 1961, decided by Chainani C.J. and Mody J., 
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tenancy which had ceased to exist on account of its termination by an earlier 
ħotice under s. 31, was not maintainable. In the course of their judgment the 
Special Bench of the Revenue Tribunal observed that after the termination of 
the tenancy by the landlord the tenant occupied an intermediate or neutral posi- 
tion as regards possession of the land leased, that he was a tenant on sufferance 
entitled to remain in poşsession till ousted by due process of law, and that the 
tenancy did not continue after the landlord terminated it by giving a notice 
according to the, provisions of the 'Ļenancy Act. The Special Bench referred 
to the decision of this Court in K. K. Verma v. Union of India,* where it was 
pointed out that under the Indian law the position of a tenant, who has ceased 
to be a tenant, is protected by law. Indian law does not permit a landlord, who 
has validly terminated a tenancy, to oust the tenant from possession “except in 

- due course of law. Under s.'9 of the Specific Relief Act a tenant, whose tenancy 
has been terminated, can sue his landlord for possession if the landlord deprives 
him of possession otherwise than in due course of law. The Special Bench of 
the Revenue Tribunal held that the possession of a tenant, whose tenancy is 
protected by the Tenancy Act but is terminated by a landlord according to the 
provisions of the Act, is similar to that of a contractual tenant whose tenancy 
is terminated but who has not been dispossessed in due course of law. 

In coming to this conclusion the Revenue Tribunal have, in our view, imported 
into the region of tenancies protected by the Tenancy Act concepts ‘whieh are 
appropriate to contractual tenancies. A contractual tenancy is brought to an 
end by a valid notice given by the landlord. In the case of a statutory tenancy 
protected by the Tenancy Act, the tenant remains a tenant even after the land- 
lord’s notice and so long as he is not directed by a competent tenancy Court to 
restore possession to the landlord. Section 4 provides that, subject to certain 
exceptions with which we are not concerned, a person lawfully cultivating any 
land shall be deemed to be a tenant. The tenant continues to be in lawful pos- 

esession of the, land even after the landlord’s notice terminating the tenancy. 
Sectidn 29(2) read with s. 15 makes it clear that a landlord, after he terminates 
a tenancy, cannot obtain possession of the land from his tenant, even where the 
latter is willing to give it, except by an order of the Mamlatdar. It follows from 
these provisions, and particularly from s. 4, that after the termination of the 
tenancy by the landlord the tenant is not only in lawful possession of the land 
but that he continues to be the tenant of the land. Between the date on which 
the landlord terminates the tenancy of a tenant and the date on which a tenancy 
Court passes an order on the landlord’s application for possession, the tenant 
continues to enjoy the rights and privileges granted by the Tenancy Act. During 
this period the tenant is liable to pay rent as provided by s. 8 and other relevant 
sections of the Tenancy Act, and not mesne profits calculated on the basis of 
the income which he derived or ought to have derived from the cultivation of 
the land. It is thus obvious that the landford’s action in terminating a tenancy, 
although it is made a condition precedent to his application for possession, does 
not by itself deprive the tenant of his rights as a tenant under the Tenancy 
Act. He continues to be a tenant so long as a tenancy Court has not passed an 
order directing him to deliver possession to the landlord. That being so, a 
landlord who has given a notice of termination of tenancy under s. 31 of the 
Act is not on that account deprived of his right to give a subsequent notice of 
his intention to terminate the tenancy under s. 14 and to file an application for 
possession on any of the grounds mentionéd in that section. 

„In support of their conclusion reliance was placed by the Revenue Tribunal 
on two decisions of this Court, one of Dixit and Tendolkar.JJ. in Dagdulal Hira- 
chand Marwadi v. Dattatraya Nana Sonar® and the other of Tendolkar and 
Shelat JJ. in Prahlad Ganpati Pawar v. Bhnnaa kanea Apparao Nalawwade*. In 


2 , (1954) 56 Bom. L.R. 308. 4 (1957 Special Civil Application No. 16 
3 (1957) Special Crvil Application No. 3584 1957, decided of Tendolker and Shelat JJ., 
of 1956, decided by Dixit and Tendolkar JJ., on Jaly 17, 1957 (Unrep.). 
on March 8, 1957 (Unrep.}. 
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the first of these cases it was incidentally observed by the learned Judges that if 
a tenancy was terminated by the landlord under s. 34 (as it stood before the 
amending Act of 1955) there could be no other tenancy remaining which the 
tenant could validly surrender under s. 5 (as it stood before the amending Act). 
A reference to this observation was made, again incidentally, in the second of 
these cases. We have gone through the judgments ij both the cases and we 
are of the view that the aforesaid observation does not represent the ratio of 
the decision in either case. However, as we are referring the present case to a 
Full Bench, it is not necessary to deal with these decisions in greater detail. 

In suport of the aforesaid view of the Special Bench of the Revenue Tribu- 
nal, Mr. §ali relied on certain observations in the judgment of the Full Bench 
in Ganpati Appa v. Maruti Bala Sub-section (2) of s. 25, which provided in 
effect that a tenant was not entitled to relief against forfeiture if he had failed 
to pay rent for any three years, was amended by the amending Act of 1955 so 
as to require that the landlord should have given intimation to the tenant re- 
garding the tenant’s failure to pay rent within a period of three months on 
each default, before relief against forfeiture could be denied to the tenant. The 
Full Bench was concerned with the effect of this amendment on vested rights. 
1t held that the amendment did not apply to cases where applications for pos- 
session were already filed, and also where the landlords had lawfully terminated 
the tenancies under s. 14, before the amendment came into effect. Mr. Sali re- 
lied on the following observations in the judgment of the Full Bench *(p. 806) : 

“During the period of the notice, the tenancy continues to subsist. It comes to 

an end on the expiry of the period of notice. The landlord cannot claim possession so 
long as the tenancy subsists. Consequently the right to obtain possession of the land 
arises or accrues to the landlord only when the period of the notice expires.” 
Divorced from its context, these observations would imply that a statutory 
tenant ceases to be a tenant on the expiry of the notice of termination given by 
the landlord. We do not, however, think that such an interpretation can bee 
properly placed on the observations of the Full Bench. What the Full Bench 
decided was that after the expiry of the period of notice the landlord had a 
vested right to approach the tenancy Court for possession of the land. The 
Full Bench was not concerned with the question whether after the expiry of 
the period of notice the tenant ceased to be a tenant under the Act. 

We are, accordingly, of the view that the statutory tenancy of a tenant does 
not come to an end merely by the expiry of the period of notice of termination of 
the tenancy given by the landlord, and that the landlord; having once termi- 
nated the tenancy by a notice under s. 31, is not precluded from giving another 
notice intimating his intention to terminate the tenancy under s: 14 and ap- 
proaching the tenancy Court for possession on the grounds mentioned in that 
section. 

Turning to the second question which arises for decision in this case, we are 
inclined to take the view that it is a necessary implication of s. 32 of the Tenancy 
Act that a landlord (other than a landlord covered by s. 82H and certain other 
provisions of the Act) cannot file a fresh application for possession against his 
tenant under s. 29 after March 31, 1957. Section 32, as it was originally passed 
by the amending Act of 1955, was in the following terms :— 

“32. On the first day of April 1957 (hereinafter referred to as ‘the tillers’ day’) every 
tenant shall, subject to the provisions of the next succeeding sections, be deemed to have 
purchased from his landlord, free of all encumbrances subsisting thereon on the said day, 
the land held by him as tenant, if— : 

(a) such tenant is a permanent tenant thereof and cultivates land personally; 

(b) such tenant is not a permanent tenant but cultivates the land leased personally; 
and I 

(i) the landlord has not given notice of termination, of his tenancy under section 31; or 

(vi) notice has been given under section 31, but the landlord has not applied to the 

kJ 


5 (1960) 62 Bom. L.R. 802, F.B. 
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Mamlatdar.on or before the 31st day of March 1957 under section 29 for obtaining pos- 
session of the land; . 

Provided that if an sonteaton made by the ‘landlord under section 29 for obtaining 

possession of the land has been rejected by the Mamlatdar or by the Collector in appeal 
or in revision by the Bombay Revenue Tribunal under the provisions of this Act, the 
tenant shall be deemed to have purchased the land on the date on which the final order 
of rejection is passed. The “date on which the final order of rejection is passed is herein- 
after referred to as ‘the postponed date’.” 
In effect the section provided that a tenant other than a permanent tenant be- 
came the purchaser of the land on April 1, 1957, unless an application for pos- 
session on the ground of personal cultivation had already been filed by, the land- 
lord on or before March 31, 1957, and that if such an application was filed by 
the landlord and was pending on "April 1, 1957, and the application was subse- 
quently rejected, the tenant became the purchaser from the date on which the 
final order of rejection was’passed. It appears to us clear that the application, 
which was referred to in the proviso of that section, was an application filed 
under s. 29 read with s. 31 of the Tenancy Act. By Bombay Act of 1955 this 
section was re-numbered as sub-s. (1) of s..32, and by the Bombay Act XX XVIII 
of 1957 sub-cl. (iii) was added to s. 32(7) (b). This Bombay Act XXXVIII of 
1957 came into effect on September 28, 1957, but the aforesaid sub-cl. (ii) was 
expressly made retrospective from June 1, 1956, which was the date on which 
the amenĝing Act of 1955 had come into effect. The newly added sub-cl. (iii) 
was in the following terms :— 

“(ti) the landlord has not terminated this tenancy on any of the grounds specified in 
section 14, or has so terminated the tenancy but has not applied to the Mamlatdar on or 
before the 31st day of March 1957 under section 29 for obtaining possession of the lands.” 
We are not concerned with another amendment in s. 32(7) brought about by 
the Bombay Act XXXVIII of 1957. Read with this sub-cl. (iñ) (and without 
ereference to tle other proviso with which we are not concerned) s. 32(/) as it 
stands today provides in substance that a tenant other than a permanent tenant 
becomes the purchaser of the lands on April 1, 1957, if on that date no appli- 
cation of the landlord under s. 29 read with either s. 31 or s. 14 is pending, and 
that if such an application- is pending on April 1, 1957, the tenant becomes the 

‘purchaser on ‘‘the postponed date’’ which is the.date on which a: final order 
rejecting such an application is passed by a tenancy Court. With the added 
sub-cl. (2) the first proviso to s. 832(7) must be construed as having a reference 
both to an application under s. 29 read with s. 31 as well as to an application 
under s. 29 read with s. 14, that might have been filed by the landlord. But in 
both the cases the proviso refers to an application which has been filed on or 
before March 31, 1957, and is pending on April 1, 1957. It must follow that 
the date on which a tenant becomes the pyrchaser of the lands is not postponed 
by any application that might be filed against him for possession of the lands on 
or after April 1, 1957. 

Mr. Abhyankar, who appeared on behalf of the landlords, did not se- 
riously dispute that this was the effect of s. 32(/) as amended. He, how- 
ever, argued, and there is a good deal of force in the argument,’ that 
there is nothing in s. 32(J) which’ expressly prevents a landlord from 
filing an application under s. 29 read with s. 14 so long as the tenancy 
continues and the.tenant has not become the purchaser of the land. Where, as 
in the present case, an application was filed by the landlord for possession on 
or before March 31, 1957 under s. 29 read with s. 31, the tenant does not become 
the purchaser ‘till the final decision on the landlord’s application, with the conse- 
quence that the tenant continues to be a tenant under the Act. He continues 
to be liable to pay rent to the landlord, and the landlord continues to have the 
right of intimating to the tenant under s. 14 his decision to terminate the tenancy 
on the ground of the tenant’s failure to pay rent and to apply for possession 
on that ground under s. 29 of the Act. It is true, as urged by Mr. Abhyankar, 
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that neither s. 32 nor any other provision of the Act takes away in express terms 
the right of the landlord to apply for possession under s. 29 read with s. 14 sd 
long as the tenant has not become the purchaser of the land. However, s. 32 
provides in clear terms that the tenant shall be deemed to have purchased the 
land if no application for possession under s. 29 read with either s. 31 or s. 14 
is pending on April 1, 1957, and that if such an applicatjon is pending the tenant 
shall be deemed to have purchased the land on the date on which such an appli- 
cation is finally rejected. If Mr. Abhyaykar’s arguments were accepted, the 
right given to the tenant under s. 32(/) will have to be subjected to a further 
qualification which does not find a place in that provision, viz. that the tenant 
will not become the purchaser even on ‘‘the postponed date” if an application 
filed between April 1, 1957, and ‘‘the postponed date’’ is finally decided after 
“the postponed date’’. We are, therefore, of the view that s. 832(1) by its neces- 
sary implication renders untenable an application by a landlord (other than 
landlords covered by s. 32H and certain other provisions of the Act) for 
possession under s. 29 read with s. 14 filed on or after April 1, 1957. 

Since the view which we are inclined to take on this second question runs 
counter to the decision of the Chief Justice and Mody J. in Janardhan Damodar 
Dindore v. Bupchand Revchand Gujar, we find it necessary to submit the case 
to the Chief Justice for reference to a Fyll Bench. 


The application was heard by a Full Bench composed of Chainanj C.J. and 
K. K. Desai and Chandrachud JJ. 


K. J. Abhyankar, for the petitioners. 
M. V. Sali, for opponent No. 1. 
R. B. Kotwal, Government Pleader, for the State. 


CHAINANI C.J. The petitioners landlords had given a notice to their tenant 
opponent No. 1 before December 31, 1956, under s. 31 of the Bombay Tenancy 
and Agricultural Lands Act terminating the tenancy on the gréund that they 
required the lands bona fide for personal cultivation. Subsequently, before 
March 31, 1957, they made an application to the Mamlatdar for ¢btaining pos- 
session of the lands on the ground that they required them for personal cultiva- 
tion. That application has not yet been finally disposed of and the matter is’ 
pending in appeal before the Deputy Collector. During the pendency of that 
application on July 17, 1958, the petitioners gave another notice to opponent 
No. 1 under s. 14 of the Act terminating the tenancy on the ground of defaults 
in the payment of rent. On December 11, 1958, the petitioners made an applica- 
tion under s. 29 read with s. 14 to the Mamlatdar for obtaining possession of 
the lands on the ground that there were defaults in the payment of rent for the 
years 1958-54 to 1957-58. The Tenancy Aval Karkun directed that possession 
of the lands should be restored to the petitioners. His order was set aside in 
appeal by the Deputy Collector, as according to the Deputy Collector the second 
application made for possession by the petitioners on December 11, 1958, was 
not maintainable. The order of the Deputy Collector has been confirmed in 
revision by the Revenue Tribunal. Against that order, the present special civil 
application has been filed. 

The Division Bench, before which this application came up for hearing, has 
referred the following two questions to the Full Bench: 

“Whether the landlords’ application for possession under section 29 read with section 14 
was not tenable.on the ground that the landlords, having once terminated the tenancy 
‘under’ section 31 of the Act, were not entitled to terminate the tenancy again on any of 
‘the grounds mentioned in section 14 of the Act; and 

Whether the landlords’ application under section 29 read with section 14 was not 
tenable on the ground that it was filed after the 31st of March 1957,” 
`’ In regard to the first question, the principal argument, which has been ad- 
vanced on ‘behalf of the tenant, is that the tenancy having been already termi- 
hated by a notice given under s. 31, there was no tenancy in existence thereafter, 
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which could be terminated by the second notice and that consequently the second 
application, in which possession was claimed on the basis: of termination of a 
tenancy, which did not exist, was not maintainable. There. does not appear to 
be much force in this argument: It:assumes that a notice given by the landlord 
always results in determination of the:tenancy. If the notice is for any reason 
defective, it will have no effect and the tenancy will continue. The landlord 
may also waive the notice, in some cases with assent of the tenant and in 
others, like those involving forfeiture, without such assent. For instance, if 
after giving a notice under s. 31, the landlord does not follow it up with an 
application for possession to the Mamlatdar,.the notice will be deemed to have 
been waived. The consequence of waiver is to revive or restore the old tgnancy: 
see Mulla’s Transfer of Property Act, p. 696,-fourth edition. The giving of a 
notice determining the tenancy will not, therefore, preclude the landlord from 
giving another notice. -It is also clear. from the provisions of s. 113 of the 
Transfer of Property Act and Illustration (b) to this section that under the 
ordinary law a second notice for terminating the tenancy can be given, Clause 
(h) ins. 111 of the Transfer of Property Act provides that a lease of immoveable 
property determines on’ the expiration of a notice to determine the lease, or to 
quit, or of intention to quit, the property leased, duly given by one party to the 
other. Section 113 states that a notice given under s. 111, el. (h), is waived, 
with the express or implied consent of the person to whom it is given, by any act 
on the part ®f the person giving it showing an intention te treat the lease as sub- 
sisting. Illustration’ (b) to this section is as follows: 

“A, the lessor, gives B, tha lessee, notice to quit the property leased. The notice 
expires, and B remains in possession. A gives to B as lessee a second notice to quit. The 
first notice is waived.” -> nos è 
This illustration makes it clear that a second notice to quit the property leased 
may be given, even though a similar notice has been given previously. It is not 
necessary for us, to consider in this case what the consequences of the second 
notice ‘will be. ‘These will depend upon the facts and circumstances of each 
case. The second notice may in certain circumstances result in a waiver of the 
first notice. If it is given without prejudice to the rights created by the first 
notice, it may furnish to'the landlord an alternative ground for obtaining pos- 
session of the property leased. If there is no waiver and if the lease came to an 
end by reason of the first notice, the second notice may become ineffective. On 
the other hand, the first notice may for some reason not be effective in terminat- 
ing the tenancy and the second may be. But whatever may be the effect of the 
second notice, it is not’ invalid; merely because another notice terminating the 
tenancy had been already given. This is the position under the ordinary law 
and the position under the Tenancy Act cannot be different. In fact s. 3 of the 
Tenancy Act states that the provisions of Chapter V of the Transfer of Pro- 
perty Act shall, in so far as they are not inconsistent with the provisions of the 
Tenancy Act, apply to the tenancies and leases of land to which the Tenancy 
Act applies. Section 29 of the Tenancy Act states that no landlord shall take 
possession of any land held by a tenant except under an order of the Mamlatdar. 
A landlord cannot, therefore, obtain possession of the land from his tenant, even 
if the tenant is willing to hand over possession to him. He has to approach the, 
Mamlatdar for the purpose. Under the ordinary law, if a tenant continues in 
possession after his tenancy has been determined, his possession is protected by 
law and he canndt be' ousted except in due course of law, but he has no right 
to possession after the’termination of tenancy. Under the Tenancy Act, how- 
ever, even after his tenancy has been determined by a notice given by his landlord, 
the tenant has 4'legal right to‘continue in possession, until the Mamlatdar has 
made an order for possession being restored to the landlord. During the inter- 
vening period; the tenant has an estate in possession, of which he ean only be 
deprived by an order of the Mamlatdar. A landlord cannot say for certain 
whether his application for possession based on the termination of the tenancy 
by him will be granted by ‘the Mamlatdar. Consequently, if during the above 
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period, i.e. the period between the termination of the tenancy by a notice given 
by the landlord and the disposal of the application for possession made to the 
Mamlatdar by- the landlord, another ground for taking back possession of the 
land under the provisions of the Tenancy Act becomes available to the landlord, 
there is no reason why he should not be able to terminate the tenaney and apply 
for possession on that ground: also. It seems to us, therefore, that even after the 
landlord has terminated the tenancy by giving a notice under s. 31, it is open to 
him to give another notice intimating to the tenant his intention to terminate 
the tenancy under s. 14 and to approach the Tenancy Court for possession on 
the grounds mentioned in this s. 14. 

We have been referred to the decision of Dixit and Tendolkar JJ. in Dagdulal 
Hirachdnd Marwadi v. Dattatraya Nana Sonar.’ In the course of his judgment 
in that case, Dixit J. observed: 


“In the first place, the landlords did terminate the tenancy under section 34. If the 
tenancy was terminated, then there could be no other tenancy remaining which the tenant 
could validly surrender under section 5.” 


These observations were referred to by Tendolkar J. in judgment in Prahlad 
Cannas Pawar v. Bhimashankar Apparao Nalavade,? in which he observed: 
..and once tenancy has been validly terminated there survives no tenancy which 
can be surrendered.” 
It is possible to take the view that where a landlord claims possession on the 
basis of a surrender by the tenant of his tenancy rights, made after the landlord 
had previously given a notice terminating the tenancy, he waives the notice 
given by him and that consequently the surrender is valid. It is not necessary 
for us to consider this matter further, because in neither of these two cases the 
question, whether a second notice terminating the tenancy can be given by the 
landlord, was argued or considered. 

The reply to the first question, therefore, will be that the, application for 
possession made by the landlords under s. 29 read with s. 14, was not urtenable 
merely'on the ground that they had previously terminated the tenancy by a 
notice given by them under s. 31 of the Act. 

The next question, which has been referred to the Full Bench, is more difficult 
and not easy to decide. In this connection it is necessary to refer to certain 
relevant provisions of the Act. Sub-section (1) of s. 14 states that notwithstand- 
ing any law, agreement or usage, or the decree or order of a Court, the tenancy 
of any land shall not be terminated except on the grounds specified in this sec- 
tion. This section, therefore, curtails the right of a landlord to terminate the 
tenancy of his tenant and he can do so only on one or the other ground specified 
in this section. Section 31 enables a landlord to terminate the tenancy on two 
more grounds and these are that he requires the land bona fide for cultivating it 
personally or for any non-agricultural purpose. Sub-section (J) of s. 31 states 
that if the landlord requires the land for any of the these purposes, then notwith- 
standing anything contained in s. 14 he may, after giving notice and making an 
application for possession as provided in sub-s. (2), terminate the tenancy. Sub- 
section (2) states that the notice required to be given under sub-s. (J) shall be 
served on the tenant on or before December 31 1956, and that an application 
‘for possession under s. 29 shall be made to the Mamlatdar on or before March 
31, 1957. Sub-section (3) extends the time for giving a notice and making an 
application under sub-s. (2), where the landlord is a minor or a widow or a 
person subject to mental or physical disability or a serving member of the armed 
forces. Section 33B enables a certificated landlord, that is, a landlord to whom 
a certificate has been issued under s. 88C, to make an application for possession, 
if he requires the land bona fide for cultivating it personally, till April 1, 1962, 
or within three months of his receiving a certificate under s. 88C, unless the 


1 (1957) Special Civil Application No. 2 (1957) Special Civil Application No. 16 
3584 of 1956, decided by Dixit and Tendolkar of 1957, decided by Tendolkgr and Shelat JJ., 
JJ., on March 8, 1957 (Unrep.). on July 17, 1957 (Unrep.). 
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landlord belongs to one of the categories mentioned in sib, (3) of s. 31, in 
which case, subject to certain conditions, the time for making an applica- 
tion is further extended. But apart- from the landlords belonging to the 
categories mentioned in sub-s: (3) of s. 31 and certificated landlords, the last 
date for making an application under s. 31 in the’case of other landlords was 
March 31, 1957. After this date no application for possession, on the grounds 
mentioned i in s. 31, could be made by any such landlord. No similar date has 
been prescribe in respect of an application for possession on the grounds re- 
ferred to in s. 14. There is no provision in s. 14 or in any other part of the Act, 
which debars-a landlord, who does not belong to one of the special categories 
mentioned above, from making. an application for possession under s. 29 read 
with s. 14 after, "April 1, 1957. | 

The other material section to be referred to is s. 32. Sub-section (1) of this 
section states that on the first day of April 1957, referred to as the tillers’ day, 
every tenant shall, subject to the provisions of this section and the provisions of 
the next succeeding ‘sections, be deemed to have purchased from his landlord, 
free of all encumbrances subsisting thereon on the said day, the land held by 
him as tenant,.if—(i) the landlord has not given notice of termination of his 
tenancy under s, 31; or (ii) notice has been given under s. 31, but the landlord 
has not applied to the Mamlatdar on or before March 31, 1957, under s. 29 for 
obtaining possession of the land; or (iii) the landlord has not terminated this 
tenancf on any of the grounds specified i in s. 14, or hås so terminated the tenancy 
but has not applied to the Mamlatdar ‘on or before March 31, 1957, under s. 29 
a obtaining possession of the lands. The first proviso to this sub-section is as 

ollows : 

“Provided that if an aia as i the landlord under section 29 for obtaining 
possession of the land has been rejected by the Mamlatdar or by the Collector in appeal 
or in revision by the Maharashtra Revenue Tribunal under the provisions of this Act, the 
tenant shall he deemed to have purchased the land on the date on which the final order 
of rejection is passed. The date on which the final order of rejection is passed is herein- 
after referred to as ‘the postponed date’:” 

This section does not apply to the tenants of landlords belonging to the catego- 
ries specified in sub-s. (3) of s. 31, in regard to whom separate provision has 
been made in s. 32F. Similarly, s. 33C and not s. 32 applies to tenants of certi- 
ficated landlords. But barring these special cases, under s. 32, subject to other 
conditions, with which we are not concerned, a tenant shall be deemed to have 
purchased from his landlord the land held by him as a tenant on April 1, 1957, 
provided no application for -possession had been made by the landlord on or 
before March 31, 1957. If such an application had been made before April 1, 
1957, then the tenant lost:his right to become the owner on April 1, 1957. But 
in that case he shall be deemed to have pprchased the land on the postponed date, 
that is, on the date on which the final order rejecting such application is passed. 
Where, therefore, an application for possession had been made by the landlord 
before "April 1, 1957, the tenant did not acquire the right of purchase under s. 32 
on April 1, 1957. He acquires this right on the postponed date, provided the 
application for possession is rejected. 

The question, which arises for determination now, is whether a landlord can 
make an application for possession on:the grounds mentioned in s. 14, while an 
application for possession made'‘by him before April 1, 1957, is pending, or 
whether this right is impliedly taken away by s. 32, under which the tenant shall 
pe deemed to have purchased the land, if the first application is ultimately re- 
jected. The application for possession referred to in the proviso to sub-s. (J) 
of s. 32 is the application referred to in els. (#) and (iù) of this sub-section, 
that is, the application made before April 1, 1957. The right of purchase eon- 
ferred on the tenant is postponed only till the date on which such application 
is finally rejected. There is no similar provision in regard to applications made 
after Apri] 1, 1957. It is, therefore, obvious that the postponed date cannot be 
further postponed. If, therefore, the application made by the landlord under 
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s. 29 read with s. 14 after April 1, 1957, is not disposed of before the earlier 
application for possession made prior to April 1, 1957, is decided, it will become 
infructuous, for after the tenant has become the owner on the postponed date, 
the relationship of landlord and tenant will cease and no application for posses- 
sion by the landlord can be entertained thereafter. If, hogvever, the application 
made by the landlord after April 1, 1957, is decided before the previous appli- 
cation made prior to April 1, 1957, is disposed of, it might, if this application is 
decided in favour of the landlord, affect the right conferred on the tenant to 
become the purchaser of the land on the date on which the first application is 
rejected. The question to be considered, therefore, is whether such an applica- 
tion can be entertained. It has been contended that as there is no provision in 
the Act that an application on the grounds mentioned in s. 14 cannot be made 
after April 1, 1957, such an application is maintainable, for since the Legislature 
has preserved the right to make such an application, it could not have intended 
that it should not be availed of in any case. There is undoubtedly force in this 
argument, but it seems to us that the intention of the Legislature in enacting s. 32 
clearly was to transfer the ownership of the lands to the tenants on April 1, 1957, 
except in cases where applications for possession had been made by the landlords 
before April 1, 1957. Where such an application had been made, the right of 
purchase given to the tenant is postponed until that application is rejected. It 
is clear from this section that the Legislature did not intend that the right given 
to a tenant by this section should be destroyed: or affected by any application 
made after April 1, 1957. If an application for possession made under s. 29 read 
with s. 14 after April 1, 1957, is decided in favour of the landlord before the 
application made by him prior to April 1, 1957, is. disposed of, it will affect the 
right of the tenant to become the owner of the land on the postponed date. Ii 
seems to us that this was not intended by the Legislature. The fact that the 
Legislature has provided that only an application made prior to April 1, 1957, 
should affect the right of the tenant to become the purchaser of the land*on 
April 1, 1957, clearly indicates that the Legislature contemplated that no such 
application should be made after April 1, 1957. 

In our opinion, therefore, where the landlord does not belong to one of the 
categories specified in sub-s. (3) of s. 31 or is not a certificated landlord, he can- 
not make an application under s. 29 read with s. 14 after April 1, 1957. This 
view is not in accordance with that taken in Janardhan Damodar Dindore v. 
Rupchand Revchand Gujar.3 The question does not then appear to have been 
fully argued. If full arguments had been advanced in that case, it is quite 
likely that a different view would have been taken. 

, In the present case it does not appear that the landlords belonged to the cate- 
gories mentioned in sub-s. (3) of s. 31. _ The reply to the second question will, 
therefore, depend upon whether the landlords had made an application under 
s. 88C of the Act and whether that application has been granted or rejected. Ii 
the landlords have been granted a certificate, under s. 88C of the Act, s. 32 will 

ot apply and the application made by the landlords for possession of the lands 
Ait be maintainable, even though it had been made after March 31, 1957. If, 
on the other hand, no application had been made by landlords under s. 88C of 
the Act or if such application had been made and has been rejected, the appli- 
cation for possession under s. 29 read with s. 14iwould not be maintainable on 
the ground that it had been made after March 31, 1957. 

The matter will now be placed before the Division Bench for further disposal 
in accordance with law. 

Answers accordingly. 


3 (1961) Special Civil Application No. 667 on October 21, 1961 (Unrep.). e 
of 1961, decided by Chainani C.J. and Mody J., 
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i Before Mr. Justice eu 


fey K. T: ROLLIŅG ‘MILLS PRIVATE LTD. v. M. R. MEHER.* 
Industrial Disputes Act (XIV of 1947), Sees. 25(C), 25-J(2)—Workmen employed in 
VAndustriol septabhahinvent to which s. 25(C) not. applicable—Whether Industrial 
Tribunal can award lay-off compensation to such workmen—Principles of equity, or 
natural justice or social justice when Court can consider—Rights flowing from parti- 
cular kind of human relations regulated by statute to what extent caw be enforced 
‘by Court.: «cette ‘ 

It is not open “to the Industrial Tribunal under the Industrial Disputes Act, 1947, 
to award lay-off compensation to workmen employed in an “industrial establish- 
_ment” to which s. 25(C) of the Act does not apply. 

Per’ ‘Mudholkar J. Where the rights governing certain human relations are not 
covered by any statute law or common law, the Courts would, in order to do sub- 
stantial’ justice, have regard to principles of equity, or natural justice or social 
justice. Therefore, when with regard to a particular kind of right, the Legislature 
has enacted a law for the first time, it is necessary to ascertain whether its intention 
wag to deal completely with a right of that kind or only partially. Where the right 
incorporated in a new statute had rested formerly on grounds of social justice and 
was of a nebulous character, the Legislature must’ be presumed to have intended 
©. “to define that right. ‘Thus, where the Legislature steps in and purports to regulate 

the rights’ flowing from a particular kind of human relations, such rights can be 
enforced by the Courts only to the extent permitted: by the statute. The Legislature 
has unlimited power to limit or curtail a right, whether it originates from a statute 
or common law or is founded on the principles of natural or social justice or equity 
„and to confine it within the ambit of the statute. :When the Legislature legislates 
on a subject it must be presumed to have known the pre-existing law thereon and 
enacted a complete law on the subject. 


K. T. Routine Murs Private Lrp.! (petitioner No. 1) ‘was a company incor- 
porated under the Indian Companies ‘Act, 1913, which carried on business of 
rolling ‘steel bars and other articles from scrap. One T. R. Gupta (petitioner 
No. 2) was the Managing Director of petitioner No. 1 company. Petitioner 
No. 1 company.was an industrial establishment within the meaning of the Indus- 
trial Disputes Act, 1947. ‘It employed less than fifty workmen on an average 
per working day through the years 1954, 1955, 1956 and 1957. The workmen 
employed, by. petitioner No. 1 company raised an industrial dispute claiming that 
petitioner No. 1 company ‘‘shall give regular work of average 25 days in month 
throughout the year or pay wages and allowances for the minimum of 25 days 
in a month with effect from 1956.’’, Witko Prejudice to that demand, they 
made the following claim :-— , a ee 

With effect ‘from 1-4-56, in‘case regular were cannot be provided and if the worker) 
are played-off or had to suffer involuntary unemployment, they shall be given full wages 
and: allowances for the: days they are.so‘laid off or involuntarily unemployed.” 

They further claimed that ail’ workmen (including those who were no longer in 
the service of the company) who had not been given work for certain days of 
the month’ should be fully: eonipensated since January i, 1955, and paid full 
wages and allowances for the days onwhich they ‘were ‘not ‘given.’ ‘work and 
were involuntarily unemployed. They also claimed bonus for the year 
1954-55. f 

An industrial- dispute having: ‘arisen within the meaning of the Industrial 


tOn a diference of opinion between J. C.- No. 86 of 1958: Miscellaneous Application No. 
Shah and S.T. Desai Jd. 23 of 1958. : 
*Decided, February 16,1960. O.C.J. Appeal 
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Disputes Act, conciliation proceedings were adopted in the first instance. As » 
the conciliation proceedings proved infructuous the Government of Bombay 
by its order of reference, dated July 5, 1957, referred the industrial dispute 
that had arisen for adjudication by the Industrial Tribunal consisting of M. R. 
Meher (respondent No. 1). Various contentions were urged before the Indus- 
trial Tribunal. After hearing the parties, the Industrial Tribunal made its 
award on December 4, 1957. The Tribunal held that there were,less than fifty 
workmen employed in the industrial establishment in question. It further 
held that the provisions of Chap. VA of the Industrial Disputes Act relating 
to lay-off were not applicable to the establishment in question and that the 
‘workmen were not entitled to claim lay-off compensation under the provisions 
of s. 25C of that Act. The Tribunal, however, held that it was open to the 
Industrial Tribunal ‘‘on grounds of equity and social justice to give some 
lay-off compensation if the circumstances justify it.’ In the course of his 
judgment respondent No. 1 observed that before the amendment introduced by 
the Industrial Disputes (Amendment) Act, 1953, whereby Chap. VA was added 
tribunals used to give lay-off and retrenchment compensation according to the 
merits of each case, where the workmen had claimed such compensation. After 
considering all the facts and circumstances of the case, respondent No. 1 obser- 
ved as follows :— 


e 
“I am of opinion, having regard to all the facts and circumstances and the financial 
position of the company, that on grounds of equity and social justice the workmen 
should be given lay off compensation for the period during which they were laid off 
from 1st August 1955 to 31st October 1957 at the rate of one third of the wages and 
dearness allowance that would have been earned by the workmen if they were not laid 
off.” 


He directed petitioner No. 1 company to pay compensation to workmen at the 
rate specified above for the preiods during which they were laid off, subject to 
a maximum of 45 days during each of the following three periods :— 

(a) 1st August 1955 to 31st July 1956, a ° 

(b) Ist August 1956 to 31st October.1957, and 

(c) ist August 1957 to 31st October 1957. 

He further directed that the payment should be made within a month from the 
date on which the award became enforceable. 

The petitioners filed the present petition against the Industrial Tribunal and 
the Engineering Mazdoor Sangh, Ambarnath, praying for the issue of a writ 
of certiorari for quashing and setting aside the aforesaid award, in so far as 
it related to lay-off compensation. They also prayed for the issue of a writ 
of prohibition against the Industrial Tribunal, prohibiting the Tribunal, its 
servants and agents from enforcing or taking any steps or proceedings for the 
enforcement of the said award, in so far as it related to lay off compensation. 
They also prayed for the issue of a direction or order under art. 226 of the 
Constitution of India ordering the Industrial Tribunal to cancel the said award 

gand restraining the Tribunal from enforcing the same or taking any proceedings 
for enforcing the said award, in so far as it related to lay-off compensation. 

The petition was heard by K. T. Desai J., who in the course of his judgment 
delivered on September 10, 1958, observed as follows :— 


K. T. Desar J. The principal contention urged before me relates to the 
jurisdiction of the. Industrial Tribunal to award lay-off compensation in a 
case where the industrial establishment employs less than fifty workmen on 
an average per working day. It is strenuously contended on behalf of the peti- 
tioners that the provisions contained in Chap. VA of the Industrial Disputes 
Act are exhaustive of the law relating to lay off and that where the provisions of 
that Chapter do not apply, the Industrial Tribunal has no jurisdiction to 
award any lay-off compensation. Section 25A of Chap. VA provides as fol- 


lows :— 
ye 


. 
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«a “25A. (1) Sections 25C to 25E inclusive shall not apply— 
(a) to industrial establishments in which less than fifty workmen on 

an average per working day have been employed in the preceding calendar month;... 

Explanation—In this section and in sections 25C, 25D and 25E, ‘industrial establish- 
ment’ means— 

(i) a factory as defined°in clause (m) of section 2 of the Factories Act, 1948; or 

(ii) a mine as defined in clause (j) of section 2 of the Mines Act, 1952; or 

(üi) a plantatidh as defined in claus (f) of section 2 of the Plantations Labour 
Act, 1951.” 


Section 25C(/) of the Act provides as under :— 7 


“25C. (1) Whenever a workman (other than a badli workman or a casual work- 
man) whose name is borne on the muster rolls of an industrial establishment and who 
has completed not less than one year of continuous service under an employer is laid 
off, he shall be paid by the employer for all days during which he is so laid off, except 
for such weekly holidays as may intervene, compensation which shall be equal to fifty 
‘per cent. of the total of the basic wages and dearness allowance that would have been 
payable to him had he not been so laid off: 

Provided that the compensation payable to a workman during any period of twelve 
months shall not be for more than forty-five days...” 

It is not disputed that s. 25C would not apply in a case where the industrial 
establishment employs less than fifty workmen and that on the findings of 
fact as given by the Industrial Tribunal no compensation is liable to be paid 
to the workmen under the- provisions of s. 25C of the Act. What is, however, 
urged on behalf of respondents Nos. 2 and 3 is that the jurisdiction of the Tri- 
bunal to award lay-off compensation is not dependent exclusively on the opera- 
tion of s. 25C. It is urged that in a case where s. 25C is inapplicable, the 
Tribunal has a right to award lay-off compensation when adjudicating upon 
an industrial dispute. It is urged that it is only where a case falls within the 
ambit of s. 25C that the Tribunal is under an obligation to act as therein pro- 
vided. e 

Strong reliance has been placed by’the learned advocate for the petitioners 
on the provisions contained in s. 253 of the Act. Sub-section (J) of that 
section provides as under :— 


“25J. (1) The provisions of this Chapter shall have effect notwithstanding any- 
thing inconsistent therewith contained in any other law [including standing orders made 
under the Industrial Employment (Standing Orders) Act, 1946]: 

Provided that nothing contained in this Act shall have effect to derogate from any 
right which a workman has under the Minimum Wages Act, 1948 or any notification or 
order issued thereunder or any award for the time being in operation or any contract 
with the employer.” . 


This sub-section only means that where the provisions of the Chap. VA are 
applicable, effect shall be given thereto. It is not necessary to consider the 
effect of the proviso in the present.case. This sub-section does not deal with 
a case which does not fall within the ambit of the provisions contained in Chap. 
VA. The case before me is a case which does not fall within the ambit of the 
provisions contained in Chap. VA and s. 25J (Z) has no application to the 
facts of the present case. 
Sub-section (2) of s. 25J runs as follows :— 

“953. (2) For the removal of doubts, it is hereby declared that nothing contained 
in this Chapter shall be deemed to affect the provisions of any other law for the time 
being in force in any State in so far as that law provides for the settlement of indus- 
trial disputes, but the rights and liabilities of employers and workmen in so far as they 
relate to lay-off and retrenchment shall be determined in accordance with the provi- 
sions of this Chapter.” 


It is urged that by reason of this provision, the rights and liabilities of emplo- 
yers and workmen, insofar as they relate to lay-off and retrenchment, have to 


7 f 
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be determined in accordance with the provisions contained in Chap. VA and 
no other, and that if the case does not fall within the provisions of Chap. VA, 
then no lay-off compensation is payable at all. This reading of the section 
is untenable. The earlier part of sub-s. (2) provides that nothing contained 
in Chap. VA shall be deemed to affect the provisions of any other law for the 
time being in force in any State in so far as that law provides for the settle- 
ment of industrial dispute. This provision is intended to save the operation 
of laws in force in any State relating tò the settlement of industrial disputes 
and to preserve the powers enjoyed by Industrial Tribunals to adjudicate upon 
the same and make awards in connection therewith. There is, however, a 
limitati8n on this power. The rights and liabilities of employers and workmen, 
in so far as they relate to lay off and retrenchment have to be determined in 
accordance with the provisions of Chap.VA. The effect of this provision is that 
inspite of anything to the contrary contained in any law in force in any State, 
the provisions of Chap. VA relating to lay-off and retrenchment are to operate 


and have to be given effect to wherever the same are applicable. It does not, 


mean that wherever the same are not applicable, the laws in force in any State 
in connection with the rights and liabilities of employers and workmen relating 
to lay-off and retrenchment stand abrogated. In my judgment, this provision 
does not.in' any way. abrogate any provision of law or any right of any Indus- 
trial Tribunal to award lay-off or retrenchment compensation in®a case not 
falling within the ambit of the provisions contained in Chap.VA. 

Reliance was placed by the learned advocate for the petitioners on a deci- 
sion of the Madras High Court in the case of Kohinoor Saw Mull Co. Lid. v. 
State of Madras.’ It is a decision of a Division Bench of that Court, consisting 
of Mr. Justice Rajagopalan and Mr. Justice Rajagopala Ayyangar. At page 
214 of that report, it has been stated as under :— 

“When we find that Chap. VA is included in the Industrial Disputes Act, the oþ- 
ject of which, as set out in the preamble, is to make provision for the investigation and 


settlement of industrial disputes and for certain other purposes appearing in the Act, , 


it seems reasonable to hold that the ‘question’ referred to in S. 25A(2) could arise as 
incidental to the determination of a possible industrial dispute. Section 25J emphasises 
that position. Section 25J(1) declares in effect that the rights created by the provisions 
of Chap. VA shall prevail notwithstanding anything to the contrary in any other law. 
Section 25J (2) directs in effect that in settlement of any industrial dispute where rights 
founded on S. 25C are claimed the rights and liabilities of employers and workmen 
should be determined only in accordance with the provisions of Chap. VA.” l 

This decision in no way helps or supports the petition. It only lays down that 
where rights founded on s. 250 are claimed, the rights and liabilities of emplo- 


yers and workmen have to be determined only in accordance with the provisions | 


of Chap. VA. It merely means that where the provisions of Chap. VA apply, 
they are to prevail. 

The other decision relied upon is the one reported in Mervin Vetyra v. C. P. 
Fernandes.2 It is’a decision of a Division Bench of this Court, consisting of 
the Chief Justice and Mr. Justice Dixit. After quoting s, 25J (2), the learned 
Chief Justice at p. 389 observes as follows :— 

.. Therefore, this Chapter determines not merely the right of the workmen to re- 
ceive ‘compensation and the liability of the employer to pay compensation, but also the 
wider rights and liabilities with regard to the lay-off itself,” 

In that case a claim was made by workmen for payment of full wages for the 
period of lay-off before the Authority under the Payment of Wages Act. The 
Court held that the Authority under the Payment of Wages Act would have 
no jurisdiction to grant any claim made by workmen with regard to compen- 
sation for lay-off. That decision does not deal with the question of lay off com- 
pensation in cases not governed by the provisions of Chap. VA. There is no 
express provision contained in s. 25J whereby the right of an dndustrial Tri- 
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bunal to settle industrial disputes in connection with lay-off compensation and 
to award the same is taken away in cases not falling within the ambit of the 
provisions contained in Chap. VA. 

It is then urged that such: a result: must is deemed to have been necessarily 
intended and that the law on the subject is impliedly repealed by s. 25J. In 
Maxwell on the Intefpretation of Statutes, 10th edn. at p. 170, it is stated in 
connection with repeal by implication as follows :— 

“But repeal by implication is not favoured. A sufficient Act ought not to be held 
to be repealed by implication without some strong reason. It is a reasonable presump- 
tion that the legislature did not intend to keep really contradictory enactments on the 
Statute-book, or, on the other hand, to effect so important a measure as fhe repeal of a 
law without expressing an intention to do so. Such an interpretation, therefore, is not 
to be adopted unless it -be inevitable. Any reasonable construction which offers an 
escape from it is more likely to be in consonance with the real intention.” 


Such implied repeal cannot in any circumstances be regarded as inevitable in 
the present case. Chapter VA was enacted with a view to provide for pay- 
ment of lay-off and retrenchment compensation only in certain cases. Section 
25A itself provides that the provisions contained in Chap. VA relating to lay- 
off do not apply to industrial establishments in which less than fifty workmen 
on .an average per- -working day have been employed in the preceding calendar 
month or to industrial establishments which are of a seasonal character or in 
which work is performed only intermittently. The explanation to the section 
lays down that in s. 25A and in ss. 25C, 25D and 25H, ‘‘industrial establish- 
ment’’ meant only (i) a factory as defined in clause (m) of s. 2 of the Fac- 
tories Act, 1948 (LXIII of 1948); or (ii) a mine as defined incl. (j) of s. 2 
of the Mines Act, 1952 (KXXV of 1952); or (iii) a plantation as defined in 
cl. (f) of s. 2 of the Plantations Labour Act, 1951 (LXIX of 1951). It is 
clear fromthe provisions contained in s. 25A that only workmen in large fac- 
tories, mines and plantations were intended to be provided for by the provi- 
sions relating to lay off contained in. Chap. VA. There are various establish- 
ments which have been excluded from the operation of the provisions relating 
to lay-off in Chap. VA. If it was intended that Chap. VA was to be exhaustive 
of the law relating to lay-off compensation and that workmen in numerous in- 
dustrial establishments not covered by s. 25A were to be deprived of the bene- 
fits of lay-off compensation, the Legislature would have expressly said so. 
Prior to the coming into force of Chap. VA, Industrial Tribunals were award- 
ing lay-off compensation where an industrial dispute arose. If it was intended 
by the Legislature to deprive Industrial Tribunals of this beneficent power of 
awarding lay-off compensation in cases not covered by Chap. VA, it was neces- 
sary for the Legislature to have enacted express provisions taking away that 
power and taking away the right of ‘workmen to demand such compensation. 
Such a provision cannot be inferred from what is stated in s. 25J. In my view, 
there is no repeal either expressly or by implication of the powers enjoyed by 
Industrial Tribunals prior to the coming into operation of the amending Act 
, XLIII of 1953 to award retrenchment compensation in cases not covered Da 
the provisions of Chap. VA. By the amending Act the Legislature intended 
to standardise lay-off compensation in certain industrial establishments and not 
to take away from workers the right to claim lay-off compensation to which 
they might otherwise have been entitled in ‘eases:not governed by the provi- 
sions of Chap. VA. In my view, the Tribunal was entitled to award payment 
of lay-off compensation which it has done. ahs Tribunal has acted within 
its jurisdiction in doing so. 

In the result, the petition fails and is Enard The rule is discharged. 
Petitioners are ‘ordered to pay to respondents Nos. 2 and 3 the costs of the 


petition jp separate sets. 
The petitioners appealed. . 


-/ 


650 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


The appeal was heard by a bench composed of J. C. Shah and S. T. Desai JJ. 
who gave the following differing judgments on September 3, 1959. 


J. ©. Suan J. The question which falls to be determined in this appeal is, 
whether it is open to the Industrial Tribunal under the Industrial Disputes Act, 
1947, to award lay-off compensation to workmen employed fn an ‘‘industrial esta- 
blishment’’ to which s. 25C of the Act does not apply. 

The two appellants are respectively a private limited compan$ carrying on 
the business of a steel rolling mill and the managing director of that company. 
At all material times the appellants employed on an average per working day 
less than fify workmen. The workmen employed by the appellants raised an 
industrial dispute claiming that the appellants 

“shall give regular work of average 25 days in a month throughout the year or pay 
wages and allowances for the minimum of 25 days in a month with effect from 1956”, 
and without prejudice to that demand they also made a claim that, 


“with effect from 1st April 1956, in case regular work cannot be provided and if 
` the workers are laid off or had to suffer involuntary unemployment, they shall be given 
full wages and allowances for the days they are so laid-off or involuntarily unemployed.” 
The workmen also claimed that those who had not been given work for certain 
days of the month be fully compensated since January 1, 1955, and paid full 
wages and allowances for the days on which they were not given work and 
were involuntarily unemployed. Conciliation proceedings were adopted in the 
first instance to resolve this industrial dispute, but as they proved infructuous 
the Government of Bombay referred the dispute for adjudication by the Indus- 
trial Tribunal at Bombay under s. 12 (5) of the Industrial Disputes Act. The 
Tribunal held that the workmen were not entitled to lay-off compensation under 
Chap. VA of the Industrial Disputes Act, but having regard to all the facts 
and circumstances and the financial position of the company, ‘‘on grounds of 
equity and social justice’ the workmen were entitled to lay-off compensation 
for the period during which they were laid-off from August 1, 1955, to October 
18, 1957, at the rate of one-third of the wages and dearness allowance that would 
have been earned by the workmen if they were not laid-off. The appellants 
then applied to this Court under art. 226 of the Constitution of India challeng- 
ing the competence of the Industrial Tribunal to award lay-off compensation 
and claiming a writ of certiorari quashing the order awarding lay-off compen- 
sation and a writ of prohibition restraining enforcement of the Tribunal’s 
award in so far as it related to lay-off compensation. The petition was heard 
by Mr. Justice K. T. Desai, and the learned Judge agreed with the view of 
the Tribunal that apart from the provisions of s. 25C of the Industrial Disputes 
Act, in a reference under s. 12 (5) of the Act it was open to the Industrial 
Tribunal to award lay-off compensation to the workmen. Against the order 
passed by Mr.. Justice K.T. Desai this appeal has been preferred. 

Chapter VA and certain consequential amendments ‘were introduced in the 
Industrial Disputes Act, 1947, by the Industrial Disputes (Amendment) <Act, 
#58. By s. 2(kkk) of the Act ‘lay-off’ is defined as 


...the failure, refusal or inability of an employer on account of shortage of coal, i 
power or raw materials or the accumulation of stocks or the breakdown of machinery 
or for any other reason to give employment to a workman whose name is borne on 
the muster rolls of his industrial establishment and who has not been retrenched;...” 
By the Explanation to that clause it provided: 

“Every workman whose name is borne on the muster rolls of the industrial establish- 
ment and who presents himself for work at the establishment at the time appointed 
for the purpose during normal working hours on any day and is not given employment 
by the employer within two hours of his so presenting himself shall be deemed to have 
been laid off for that day within the meaning of this clause:” 

That Explanation is followed by two provisos which are not materidl. By s. 
25A, which is included in Chap. VA, it is provided by sub-s. (7) that— 
U . 
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a ‘Sections 25C to 25E inclusive shall not apply 

(a) to industrial establishments in which less than fifty workmen on an average per 
working day have been employed in the preceding calendar month; or 

(b) to industrial establishments which are of a seasonal character or in which work 
is performed only intermittently.” 

By the Explanation to s. 25A it is provided: 
“In this section (section 25A) and in sections 25C, 25D and 25E, ‘industrial establish- 
ment? means— 

(i) a factory as defined in clause (m) of section 2 of the Factories Act, 1948; or 

(it) a mine as defined in clause (j) of section 2 of the Mines Act, 1952; or 

(üi) a plantation as defined in clause (f) of section 2 of the Plantation Ldbour Act, 
1951.” 

By s. 25B the expression ‘‘one year of SNE service’’ is defined. By s. 
25C (J) it is provided, m so far as it is material: 

“Whenever a workman... whose name is borne on the muster rolls of an indus- 

trial establishment and who has completed not less than one year of continuous service 
under an employer is laid off, he shall be paid by the employer for all days during 
which he is so laid off, except for such weekly holidays as may intervene, compensation 
which shall be equal to fifty per cent of the total of the basic wages and dearness 
allowance that would have been payable to him had he not been so laid off:” 
By s. 25D “the employer is obliged to maintain for the purposes of Chap. VA 
a muster roll and to provide for the making of entries therein by workmen 
who may present themselves for work at the establishment at the appointed 
time during normal working hours. 

By s. 25C of the Act an obligation to pay lay-off compensation to workmen 
employed in certain establishments, and whose names are borne on the muster 
rolls of the industrial establishment, is imposed upon the employers. By the 
express, provision contained in sub-s. (J) of s. 25A industrial establishments 
in which less than fifty workmen on an average per working day have been 
employed or industrial establishments which are of a seasonal character or in 
which work is performed only intermittently are not entitled to the benefit 
of the provisions relating to lay-off. Similarly, by the Explanation to s. 25A 
a special definition has been devised of the expression ‘‘industrial establish- 
ment’’, and factories, mines and plantations only are included within the con- 
notation of that expression. Evidently by s. 25C liability to pay lay-off com- 
pensation is imposed upon the employer only in an ‘‘industrial establishment’’ 
as defined in Chap. VA, such industrial establishment not falling within the 
exceptions contained in sub-s. (7) of s. 25A. 

Appellant No. 1 is not an ‘‘industrial establishment’’ to which the provisions 
of ss. 25C to 25E apply and it has under gs. 25C incurred no obligation to pay 
lay-off compensation because the number of workmen employed by it was at 
all material times less than fifty. But the question still remains whether there 
is authority vested in the Industrial Tribunal in adjudicating upon an indus- 
trial dispute to award lay-off compensation apart from the provision of s. 25C 
of the Industrial Disputes Act. 

That appellant No. 1 is an employer in an ‘industry’? within the meaning 
of s. 2(j) of the Industrial Disputes Act, 1947, is not denied. By s. 2(k) of 
the Act an ‘‘industrial dispute’’ is defined as 

“any dispute or difference between employers and employers, or between em- 
ployers and workmen, or between workmen and workmen, which is connected with the 
employment or non-employment or the terms of employment or with the conditions of 
labour, of any person;” 

Under ss. 10(/). and 12(5) it is competent to the appropriate Government to 
refer an industrial dispute to a Board, Labour Court, Tribunal or National 
Tribunal. In this case, the workmen raised an industrial dispute relating to 
lay-off compehsation and it was referred by the Government of Bombay for 
adjudication to the Industrial Tribunal. Under the common law the rights 
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between an employer and an employee are governed by the terms of the contract 
of- employment, and subject- to the térms of the contract the employer is en- 
titled to terminate the employment. By industrial legislation several restric- 
tions have been imposed upon: the right of the employers to terminate ‘the em- 
ployment of the workmen employed in industries. -By `s. 25C it is made obli- 
gatory upon the employer in an industrial establishment to which by s. 25A 
that; section applies to pay lay-off compensation, but’ no such obligation is im- 
posed in respect of workmen employed *in establishments Which are not ‘‘in- 
dustrial establishments” within the meaning of the Explanation -to s..25A, or 
being such. they are expressly excluded. But the absence of a statutory pro- 
vision. entitling all workmen to lay-off compensation is not decisive of the juris- 
diction of the Industrial Tribunal to award lay-off compensation. Chapter VA 
undoubtedly, deals with the obligation imposed upon employers to pay: lay-off 
_ compensation, but it does not derogate from. the right which a workman may 
have apart from the terms of s. 25C to lay-off ‘compensation. It is implicit in 
el: (a) of the Explanation to s. 25B that lay*off of a workman may arise under 
an’ agreement or may be permitted by standing orders made under the Indus- 
trial Employment (Standing Orders) Act, 1946, or under’ the Industrial, Dis- 
putes Act, or under’ any other law applicable to the ‘industrial establishment. 
A claim made by the workmen for incorporation in the ‘terms of ‘employment 
a provision for payment of lay-off compensation and refusal of ethat claim, 
or’a claim for payment “of lay-off compensation accrued due and denial thereof 
by the employer, in my judgment, raises an industrial dispute.’ It is open to 
thé appropriate Governméxt under the ‘Industrial Disputes Act to refer that 
dispute to the Industrial Tribunal, and there ‘is nothing in s. 25C of the Act 
which precludes the Tribunal in such reference from awarding lay-off compen- 
sation to workmen having regard to'the conditions of the industry, the earnings 
of the employer and the other relevant considerations which may be taken into 
account in ascertaining lay-off compensation. The jurisdictior to award such 
compensation is apparently not circumscribed by the terms of s. 25C. Liability 
to pay’ lay-off compensation: indisputably arises if the conditions prescribed ‘in 
s. 25C are’ fulfilled; ‘but in cases not governed by s. 25C the liability to lay-off 
compensation may arise if a’competent Tribunal under the Industrial Disputes 
Act in'a reference made by the Government either under s. 10 or under s. 12(5) 
of the Act awards it. : 

But the appellants place strong reliänce upon sub-s: '(2) of s. 25J of the Act 
in support of their plea‘ that'the tight of the workmen to lay-off compensation 
is' delimited.‘by the provisions of Chap. VA, “and that apart from the express 
provisions made therein no lay-off compensation may, since the enactment of 
the Industrial Disputes (Amendnient) Act,'1953, be awarded. We may, there- 
fore, proceed to examine the scheme.of s. 253. By sub-s. (Z) of s. 253 the pro- 
visions of Chap. VA are given. overriding effect notwithstanding anything in- 
consistent therewith contained in: any other law including standing: orders made 
under the Industrial Employment (Standing Orders) Act, 1946, but the over- 
riding effect is not to derogate: from’ any right which a ' workman’ may’ have 
under the Minimum Wages Act, 1948, or any notification or order issued there- 
under or any award for the time being” in’ operation or any contract’ with the 
employer. Sub-section (7) of s. 253 does not purport to abrogate’ any law to 
which s. 25C does not apply, and overriding effect is given to Chap. VA in 
those cases only in which under that Chapter lay-off or’ retrenchment:.compen- 
sation is awardable. By-sub-s. (2) of .s. 25J it-is provided: E 
. “For the rëmoval of doubts, itis hereby’ declared that nothing contained ‘in ‘this’ 
Chapter shall be deemed to affect the provisions of any other Jaw for the time: being 
in force in any State in so far as the law provides for the settlement of industrial dis- 
putes, but the rights and liabilities of employers and workmen in ‘so far ‘as they relate 
to lay-off and retrenchment shall a determined in accordance with the’ ' provisions of 
this Chapter”. so 
Laws in. force in any State graiia for the ‘settlement of. E dispus, 
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are, therefore, declared to be unaffected by anything contained in Chap. VA: 
but that, declaration is made subject to the provision that the rights and liabi- 
lities of employers and workmen in.the matter of lay-off and retrenchment must 
be determined in accordance: with the provisions of Chap. VA. : The exception, 
which requires that the rights-and liabilities of émployers and workmen relating 
to lay-off and: retrenchmenf ‘be: determined ‘in: accordance with the provisions of 
Chap. VA, however, does not imply. that the law relating’ to lay-off compensation 
and retrenchment j js codified by Chap., VA and that apart from the provisions 
of that Chapter no lay-off compensation ean be awarded: Sections 25C and 
25J (2) are parts of a single legislative pattern. Section 25C enacts the law 
relating to lay-off compensation in certain establishments and s. 25J (2) enacts 
ex abundanti cautela that the special laws providing for settlement of indus- 
trial disputes. are by implication not to.stand abrogated except as to rights 
and liabilities of employers and workmen .in the matter of lay-off and retrench- 
ment. .. The two’ parts of s. 25J.(2), in.my.judgment; deal with the same subject- 
matter—the extent of the operation since the enactment of Chap. VA of special 
laws relating to settlement of industrial disputes. In enacting the second part 
of s. 25J(2) expressly in the form of an exception, I am unable to attribute to 
the Legislature an intention to, abrogate laws governing establishments to which 
Chap. VA does not apply. , Unless the context is compulsive, it will be difficult 
to hold..that the two- clauses of. a, single sentence. connected by a conjunction 
deal with to distinct matters—one of saving, notwithstanding the enactment 
of Chap., VA, the special laws relating to settlement of industrial disputes, and 
the other of ‘repealing all laws, relating, to award of lay-off compensation ‚and 
applicable to establishments not governed by Chap. VA; and the context does 
not furnish any- ground for holding that the second part of sub-s. (2), though 
in form an exception, is intended to provide that lay-off compensation may -be 
awarded within the four corners and subject to the conditions prescribed by ss. 
25C, 25D and 24E. If initially the jurisdiction to make an award allowing lay- 
off compensation in the Industrial Tribunal in adjudicating upon a reference 
in an industrial dispute be granted, the clause “‘but the rights and liabilities of 
employers and ‘workmen in so far as they relate to lay-off and retrenchment shall 
be determined in accordance with the provisions of this Chapter” in s. 25J (2) 
is not, in my judgment, exclusive of that jurisdiction. In substance, the right 
of the. workmen to lay-off compensation is conditioned by the provisions of 
ss. 25C, 25D and 25E in industrial establishments to which by s. 25A those pro- 
visions, apply, but it is not circumscribed thereby. , 

Mr, Justice K.T. Desai was, therefore, in my judgment, right in holding that 
the award made by the Industrial Tribunal awarding lay-off compensation was 
made in exercise of jurisdiction which that Tribunal was, apart from the provi- 
sions of s. 25C.of the Industrial Disputes Act, invested. with. 


S.T. Tusar J- I regret I cannot agree. I. have very carefully considered the 
arguments addressed. to us and the reasons which found- favour with Mr. Justice 
K. T. Desai inthe trial Court and those given by. my learned brother in the 
judgment just delivered by him. While naturally doubting my own opinion, 
as my brother disagrees with me, I have reluctantly come to the conclusion that 
this appeal should succeed. It is also with reluctance that I feel compelled to 
construe the, relevant provisions relating to lay-off apamat the workmen who 
are the ‘respondents before us. 

This ‘appeal raises a question of considerable importance and consequences 
quod the position of a workman who is laid-off in an industrial establishment 
in which less than fifty workmen are employed. Simultaneously the question 
affects the employer of a small industrial, establishment.in which less than fifty 
workmen are employed. It turfs on the. interpretation of certain provisions re- 
lating to lay-off. introduced in. the Industrial. Disputes. Act, 1947, when Chap. 
VA was, by agnendment, incorporated in. that Act in 1958. Thereafter, there 
have been some further. amendments in that Chapter to which it will be neces- 
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sary to refer. The point of controversy is whether, after the insertion of those 
provisions, the law relating to an industrial dispute in respect of compensation 
for lay-off has now to be gathered only from those provisions which expressly 
and specifically deal with the matter of lay-off or has the Legislature left it open 
to the Industrial Tribunal to determine on the ground of social justice and 
equity any such dispute in case of workmen employed,in an industrial establish- 
ment in which less than fifty workmen are employed. Mr. Justice K. T. Desai 
has taken the view that Chap. VA is not,exhaustive of the lgw relating to lay- 
off compensation and, therefore, it is “open to the Industrial Tribunal to 
award compensation for lay-off on the ground of social justice and equity to a 
workman, in any such establishment and the employers have now come before 
us on this appeal. The facts leading to the petition out of which this appeal 
arises have been stated by my learned brother and I need not repeat them. 

In view of the importance of the matter and since we are not agreed I desire 
to define at some length my reasons for coming to the decision that this appeal 
must succeed. It will be well to set forth ss. 25A, 25J and then the material 
part of s. 25C of the Act: 

“O54. (1) Sections 25C to 25E inclusive shall not apply— 

(a) to industrial establishments in which less than fifty workmen on an average 
per working day have been employed in the preceding calender month; or 

(b) to industrial establishments which are of a seasonal character or in eWhich work 
is performed only intermittently. 

(2) If a question arises whether an industrial establishment is of a seasonal cha- 
racter or whether work is performed therein only intermittently, the decision of the 
appropriate Government thereon shall be final. 

Explanation.—In this section and | in sections 25C, 25D and 25E, ‘industrial establish- 
ment’ means— 

(4) a factory as defined in clause (m) of section 2 of the ta Act, 1948 
(LXII of 1948); or . 

(ii) a mine as defined in clause (j) of section 2 of the Mines an 1952 (XXXV of 
1952); or 

(#i)a plantation as defined in clause (f) of section 2 of the Plantation Labour Act, 
1951 (LXIX of 1951).” 

“253. (1) The provisions of: this Chapter shall have effect notwithstanding any- 
thing inconsistent therewith contained in any other law including standing orders made 
under the Industrial Employment (Standing Orders) Act, 1946 (XX of 1946): 

Provided that nothing contained in this Act shall have effect to derogate from any 
right which a workman has under the Minimum Wages Act, 1948 (XI of 1948) or any 
notification or order issued thereunder or any award for the time being in operation 
or any contract with the employer. 

(2) For the removal of doubts, it is hereby declared that nothing contained in this 
Chapter shall be deemed to affect the rovisions of any other law for the time heing 
in force in any State in so far as the law provides for the settlement of industrial dis- 
putes, but the rights and liabilities of employers and workmen in so far as they relate 
to lay-off and retrenchment shall be determined in accordance with the provisions of 
this Chapter”. 

“25C, (1) Whenever a workman (other than a badli workman or a casual workman) 
whose name is borne on the muster rolls of an industrial establishment and who has 
completed not less than one year of continuous service under an employer is laid off 
he shall be paid by the employer for all days during which he is so laid off, except 
for such weekly holidays as may intervene, compensation which shall be equal to fifty 
per cent of the total of the basic wages and dearness allowance thet would have been 
payable to him had he not been so Jaid off: 

Provided that the compensation payable to a workman during any period of twelve 
months shall not be more than forty-five days” 

A good déal was said in the course of the arguments on either side about the 
legislative intent and the legislative purpose meaning thereby the reason why 
the provisions of Chap. VA relating to lay-off were introduced in the Act. A 
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natural and true interpretation of the relevant provisions of that Chapter pri- 
* marily requires that the dominant intention of the law-maker should be gather- 
ed as far as possible from the four -corners of the Chapter and derived from 
what’ has been expressed by the words used, of course, having regard to the 
scheme of the' whole enactment. In case of provisions of the nature before us 
forming part of legis|ation intended to deal with investigation and settlement 
of industrial disputes and the manner of their insertion in the Act and the 
wide scope of the application of the Act it is permissible, within bounds, to have 
regard to the state of things nan circumstances existing at the time of the 
insertion of those provisions, to the law prior to the amendments, to the neces- 
sity of those provisions, and the evil which they were designed tg remedy. 

An argument was advanced on bebalf of the respondents that equitable mean- 
‘ing should be given to the material provisions of the Chapter. Now, the doct- 
rine of equitable construction is not favoured by the Court and may 
indeed be said to have been abandoned.. I do not suggest that there can be 
nothing of the sense of ‘‘equity of the statute’’ but the danger accompany- 
ing it is so great as to readily result in an encroachment on: the Legis- 
lature. The Court takes a middle ground and while preferring in the first in- 
stance the application of the canon of literal construction, does, where necessary, 
resort to other established principles and rules aimed at furthering the ascer- 
tainment of the true intention and meaning of the law-maker. One effectual 
way of discovering the import of dubious expressions is to bear in mind the 
spirit and reason of the law for that helps to bring out the legislative intent. 
This is of particular cogency in interpreting beneficial legislation but it is 
not the same thing as equitable construction. 

Another argument related to ‘‘social justice’? on which the decision of the 
Industrial Tribunal was founded. It will become necessary to examine this 
contention a little later in some detail, but I would, at this stage, like to dispose 

. of one aspect of it stressed before us by Mr. Vimadalal, learned counsel for the 
appellants. It was argued that the principle of ‘‘social justice’’ as an aid to 
interpretation has been rejected by the Supreme Court and reference was made 
to certain Observations of their Lordships in Muir Mills Co., Ltd. v. Suti Mills 
Mazdoor Union, Kanpur’ (pp. 1001-2) 


“...Social justice is a very vague and indeterminate expression and no clear-cut 
definition can be laid down which will cover all the situations. Mr. Isaacs, the learned 
counsel for the respondents, attempted to give a definition in the following terms:— 
‘social justice connotes the balance of adjustments of the various interests concerned in 
the social and economic structure of the State, in order to promote harmony upon an 
ethical and economic basis’ and he stated that there were three parties concerned here, 
viz, the employers, the labour and the State itself, and the conception’ of social justice 
had to be worked out in this context. Without embarking upon a discussion, as to the 
exact connotation of the expression ‘social justice’ we may only observe that the con- 
cept of social justice does not emanate from the fanciful notions of any particular 
adjudicator but must be founded on, a more solid foundation”. 


In Prakash Cotion Mills v. State of Bombay? a decision to which I was a party 
Wwe places (p. 844) : V 
..It is true that social justice is an imponderable and Mr. Bhatt asked us not to 
Sates the principles of social justice in construing legislation which comes for inter- 
pretation before us. In our opinion, no labour legislation, no social legislation, no eco- 
nomic legislation can be considered by a Court without applying the principles of social 
justice in interpreting the provisions of' these laws. ‘Social justice is an objective which 
is embodied and ‘enshrined in our Constitution. It is true that it may be difficult to 
define social justice. In the opinion of Mr. Justice Holmes it is an inarticulate major 
premise which is personal and individual to every Court and every Judge. How a Court 
or a Judge approaches a particular problem is influenced and coloured by his outlook on 
life and society. But however a Judge or a Court may approach a particular problem, 
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it cannot ignore the fact that all our legislation is aimed at bringing about social justice, 
and, therefore, it would indeed be startling for any one to suggest that the Court should 
shut its eyes to social justice and consider and interpret a law as if our country had 
not pledged itself to bringing about social justice. Therefore, it is a truism to say 
that the present tendency of our labour and industrial legislation is to impose more and 
more burdens upon the employers. These burdens are imposed, in the interests of the 
employees, because they have been under-dogs for decades and centuries and the Legis- 
lature wants to raise their status, and therefore an employer cannot be heard to say: 
‘There is an unreasonable restriction upon my right to carry on business or hold or 
own or possess property because the burden inflicted upon me by the law is such as in 
my opinion is intolerable’. In the larger interests of the country an employer must 
submit to those burdens and carry on his business in conformity with the social legis- 
lation which is put upon the statute book”. ‘ 
The observations of their Lordships of the Supreme Court have to be read in 
their own context. They were made in examining a formula evolved by the 
Labour Appellate Tribunal and in a case where the Tribunal itself had not 
applied its own formula to the case before it. I am unable to read them as dis- 
countenancing all considerations of social justice. Nor do I read them as any 
fatal criticism of the principles referred to by us in the passage quoted by me 
above. 

There is no injuction, therefore, to the acceptance of the proposition that no 
economic legislation can beeconsidered by the Court without keeping if mind 
the principles of social justice in construing legislation which comes for inter- 
pretation before it. But the point before us is not simply of subscribing or 
not subscribing to those principles. The point is whether it is open to the Court 
to say that an industrial dispute can be determined on grounds of social justice 
and equity after the Legislature has stepped in and itself laid down specific 
provisions affecting that dispute. The crucial question, therefore, is what is 
the true import and meaning of the provisions of ss. 25A and 25C set out above 
to be collected from the words used in the statute. The exposition must, as far 
as possible, accord with the scheme of the Act and within the four corners of the 
Act—eg visceribus actus. 5 

It was argued by learned counsel for the appellants that the rights and lia- 
bilities of employers and workmen, in so far as they relate to compensation 
for lay-off have to be determined in accordance with the express provisions con- 
tained in Chap. VA and there is now no scope for determining any industrial 
dispute of this nature by resorting to any principle of social justice or equity. 
The effect of s. 25A, so the argument proceeded, was to restrict the right to claim 
compensation for lay-off only to the case of those workmen who were employed 
in an ‘‘industrial establishment’’ as defined in the Explanation to the section 
and whose case did not fall within cls. (a) and (b) of sub-s, (J) of the section. 
Reliance was also placed on the followiig observations of Chagla C.J. in a de- 
cision of a Division Bench of this Court, Mervin Veiyra v. C.P. Fernandes? 
(p. 389): 

“ ..The employee as a matter of fact under the contract had no right whatsoever 
for the period during which the business or industry was suspended, he was liable to 
be dismissed summarily, and therefore if anything the obligation cast upon the employer 
under Chap. VA, far from derogating from any right of the employee, conferred a new 
right upon him during the time when the circumstances mentioned in the definition of 
ay-off continued to exist”. 


Learned counsel relied very strongly on s. 25J (2) and argued that even if there 
was any scope for doubt about the effect of ss. 25A and 25C in the context of 
the position of a workman who is laid-off in an industrial establishment in which 
less than fifty workmen are employed that doubt has been dispelled by the ex- 
press words used by the Legislature in sub-s. (2) of s. 25J: 


“...but the rights and liabilities of employers and workmen in so far as they relate 
e 
8 (1955) 58 Bom. L.R. 885. 
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to lay-off and retrenchment shall be determined in accordance with the provisions of 
this Chapter”. 


On the other hand it was argued by learned counsel for the respondents that 
Chap. VI did not at all govern the case of the respondents since the effect of 
el. (a) of sub-s. (1) of s. 25A was to exclude them from the operation of the 
provisions relating to lay*off contained in that Chapter. The amending provi- 
sions, according to counsel, did not touch the right of workmen in an industrial 
establishment where less than fifty “workmen were employed and, therefore, 
such workmen were entitled to lay-off compensation on the ground of social jus- 
tice and equity as had been held by the Industrial Tribunal in case of disputes 
prior to the introduction of Chap. VA in the Act. That law, it was utged, was 
not repealed and the right of workmen, in an establishment where less than 
fifty workmen were employed, to claim lay-off compensation has been saved by 
the language of cl. (a). The argument proceeded that it was within the powers 
of the Tribunal to decide all industrial disputes referred to it by the Govern- 
ment and that it was only where a case fell within the ambit of s. 25C that the 
Tribunal was under an obligation to-act as therein provided and in other cases 
it was left free to determine disputes relating to compensation for lay-off on 
principles of social justice and equity. 

In one view, the whole question turns upon the meaning and effect of s. 25J. 
In my judgement it is resolved by the declaratory provigions of that section and 
there is considerable substance in the contention of the appellants founded on 
that section. After declaring and providing in s. 25C for the right of workmen 
in an industrial establishment to claim compensation for lay-off and giving a 
restricted meaning to the expression ‘‘industrial establishment’’ and having 
stated that s. 25C is not applicable to the categories of workmen mentioned in 
els. (a) and (b) of s. 25A(J) the law-maker obviously felt that there was some 
scope for doubt as to the rights and liabilities of employers and workmen in so 
far as they reldte to lay-off and retrenchment. Apparently it was thought that 
there was the possibility of a contention being raised that'‘the provisions of 
Chap. VI relating to lay-off applied only to workmen in an ‘‘industrial esta- 
blishment’’ in the limited connotation given to- that expression and did not 
apply to industrial establishments in which less than fifty workmen were em- 
ployed and in those which were of a seasonal character or in which work was 
performed intermittently and that workmen in other establishments might elaim 
compensation for lay-off de hors the provisions of the Chapter. There is sufí- 
cient ground to warrant the conclusion that it was to obviate any such doubt 
or difficulty and to clear away any difficulty that might possibly arise from any 
provision in any State law on the subject and to make it abundantly clear 
that the Chapter fully dealt with matters relating to lay-off and retrenchment 
that s. 25J(2) was added. A rather feeble attempt was made by Mr. Singhvi 
to get over this patent difficulty facing the respondents. I do not, however, 
desire to rest my judgment simply on this short answer to the case of the respon- 
dents and will revert to this aspect of the matter after examining the other 
arguments placed before us. 

. Jn order to appreciate those arguments it is necessary to examine the scheme 
of the Act in so far it has bearing on the question of lay-off. The main purpose 
of the Act is to provide machinery for fair and equable solution of industrial 
disputes inter alia by negotiation and conciliation and by adjudication by in- 
dependent forums and one of the objects is to discourage and as far as possible 
to prevent strikes and lock-outs. ‘‘Industrial dispute” as defined in s. 2(k) 
means any dispute or difference between employers and employers, or between 
employer and workmen, or between workmen and workmen, which is connected 
with the employment or non-employment or the terms of employment or with 
the conditions of labour, of any person. ‘‘Lay-off’’ is defined [s. 2(kkk)] as 
meaning the failure, refusal or inability of an employer on account of shortage 
of coal, powe? or raw materials or the accumulation of stocks or the breakdown 
of machinery or for any other reason to give employment to a workman whose 
B.L,R,—42 
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name is borne on the muster rolls of his industrial establishment and who has 
not been retrenched. The scheme of ss. 7,7A, 7B, 10 and 15 is that on any. indu’s- 
trial dispute being raised the appropriate Government is entitled to refer that 
dispute to a Board, Labour Court, Industrial Tribunal or National Tribunal in 
accordance with the provisions of the Act. It is a condition precedent to the 
jurisdiction of any such Tribunal that.there must be a reference of the dispute 
to it. by the Government. The ‚definition of ‘industrial dispute’’, it will be 
noticed, is in wide terms and includes anyedispute or difference between an em- 
ployer and workmen which is connected with the employment or non-employ- 
ment or the terms, of employment or with the conditions of labour. Section 10(d) 
relates t reference of dispute by the Government to the Industrial Tribunal. 
The-Act provides, for conciliation and lays down in S. 12 the procedure to be 
followed by the Conciliation Officer, whose duty it is to induce the parties to 
arrive at a fair and amicable settlement of the matters in dispute. In the case 
before us the Conciliation Officer was unable to bring ‘about a settlement of the 
disputes between the parties. He thereupon made his report to the Government 
and the Government referred the disputes to the Industrial Tribunal in accord- 
ance with the provisions of s. 12(5). . It is not necessary to set out any of the 
provisions of that section and for the purpose of examination of the scheme of 
the Act it will suffice to turn to s. 10. The material and relevant part of s. 10 
is as under: 

“10., (1) - Where the aopa Government is of opinion that any industrial dis- 
pute exists or is apprehended, it may at any time, by order in writing,— 

(d) refer the dispute or any matter appearing to be connected with, o or relevant 
io, the, dispute, whether it relates to any matter specified in the Second Schedule or ` 
the Third Schedule, to a Tribunal for adjudication: . 

Provided that where the dispute relates.to,any matter ‘specified in the Third Schedule 
* and is not likely ‘to affect more than one hundred workmen, the appropriate Govern- 
ment may, if it so thinks fit, make the reference to a Labour Court uftder clauge (c):¥ 
The second Schedule referred to in cl. (d) above enumerates ‘‘Matters within 
the jurisdiction of Labour Court’’. : The Third Schedule referred to in el. (d) 
abové enumerates ‘‘Matters within the jurisdiction of Industrial Tribunals’’. 
It is clear that ‘cl. (d) confers jurisdiction upon the Industrial Tribunal consti- 
tuted by the Government under s. 7A-to adjudicate upon an industrial dispute 
relating’ to any matter, whether specified in the Second Schedule or the Third 
Schedule. It is abundantly clear and it: has not been disputed before us that it 
was within the jurisdiction of the Industrial Tribunal to decide a dispute relat- 
ing to compensation for lay-off. It is noticeable that ss. 7A,10(J)(d) and the 
Second and: the Third Schedules enact for the constitution and jurisdiction of 
the Industrial Tribunal and do:not lay down any substantive provisions relating 
to ‘any- particular industrial ,dispute. . Apart from Chap..V which deals with 
strikes. and lock-outs there was-no express provision in the Act governing any 
specified industrial dispute and it was competent to the Industrial Tribunal 
on a reference being made to it by the Government in respect of the dispute re- 
ferred to it, to determine the dispute on broad principles of industrial law and 
social justice and equity. This.had to be so in view of the difficulty and eyen 
impossibility of legislating for.every type of industrial dispute and since stan- 
dardization could ‘have been possible, only in case of some of those matters. 

There was no: definition of ‘‘lay-off’’ or ‘‘retrenchment’’ in the Act before 
its amendment by Ordinance V' of 19538 wä the Industrial Disputes ( Amend- 
ment) Act, 1953. :,There being no express provisions in the Act prior to 1953 
relating’ to. lay-off or, retrenchment;. ‘disputes relating to the same were deter- 
mined. on grounds of social justice, and equity. This was the state of the law 
prior to the: amendments. Those „disputes relating to lay-off and retrench- 

ment: řaised some thorny questions; as appears: from the numerous decisions on 
the subject. It was in this state of things and in these circumstances that the 
Legislature stepped in. and inserted in the Act the.specific provisions of Chap. 
VA. Ordinance; V, of 19538 was. promulgated as Parliament was not in ‘session 
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and came into force on October 24, 1953. The preamble to the Ordinance states: 


“The President is satisfied that circumstances exist’ which render it necessary for 
him to take immediate action”. 
It is not necessary here to refer to the provisions of the Ordinance, and I need 
only observe that they are almost in pari materia with the provisions of the 
Amendment Act of 1993 which latter as stated in s. 1(2) of that enactment was 
to be deemed to have come into force on October 24, 1953. The Amendment 
Act had the effect of inserting in the Industrial Disputes Act of 1947 a fasci- 
culus-of rules relating to lay-off and compensation. There were some further 
amendments in the relevent sections of the Act in Chap. VA after 1953, but 
for the purpose of examining the circumstances in which Chap. VA was in- 
troduced in the Act and the scheme of the Act it is not necessary to refer to 
them. I have already set forth certain provisions of that Chapter viz. ss. 25A 
and’ 25J and the material part of s. 25C earlier in this judgment and refrain 
from discussing ‘here the scheme of Chap. VA itself since it will be necessary to 
examine the provisions relating to lay-off as a whole and some of these rather 
minutely ‘in order to determine the precise question of interpretation that arises 
on this appeal. 

“Section 25C enacts for the “Right of workmen laid-off for compensation’’ 
and is the substantive provision which deals with the same. Stripped of de- 
tails not relevant for the purpose of this appeal, it rules that whenever a work 
man in an industrial establishment who has completed one year of continuous 
service under an employer is laid-off, he shall be entitled to be paid compen- 
sation to be assessed in the manner and subject to the maximum there stated. 
One express condition to this right of compensation is that the workman must 
have put in continuous service for one year and s. 25B gives definition of ‘‘one 
year of continuous service’’. Another express condition and one vital to any 
claim by a workman for lay-off compensation is that he must be a workman on 
the muster roll of an ‘‘industrial establishment’’. Therefore, it is only a per- 
son employed in an industrial establishment who is entitled under the section 
to claim such compensation. The Explanation to s. 25A. gives the meaning 
of the expression ‘‘industrial establishment’’ which, as I shall presently point 
out, is in effect both inclusive and exclusive. That Explanation has to be read 
not only with s. 25A but, as expressly stated in it, also with ss. 25C, 25D and 25H. 
Section 25D imposes upon an employer in any ‘‘industrial establishment’’, as 
defined in the Explanation, the duty to maintain a muster roll and to provide 
for the making of entries therein by workmen who present themselves for work. 
Section 25H empowers an employer in such ‘‘industrial establishment’’ to 
offer alternative employment to a workman who is laid-off in any other esta- 
blishment belonging to the employer in certain circumstances. This section 
also lays duwn some other cases where lay-off compensation cannot be claimed 
by the workmen. 

Reading s. 25C with the Explanation, as it must be read, it is abundantly 
clear that the right to claim lay-off compensation is not recognised i in favour of 
workmen in every ‘‘industrial establishment’? in the general sense in which N 
that expression would have to be understood having. regard to the very wide 
meaning given to the expression ‘‘industry’’ in the definition clause [s. 2(%)] 
but in the limited and restricted sense given to the expression ‘‘industrial 
establishment’? by the explicit language of the- Explanation. If the safe and 
reliable -course’ of construction, that as far’ as reasonably. possible the Court 
should not depart from the obvious and grammatical meaning, be adhered to, 
the effect of those provisions plainly seems to me to be that s. 25C recognizes the 
right to claim lay-off compensation only in case of those industrial establishments 
which are‘expressly enumerated in els. (4), (i) and (iii) of the Explanation. 
It does follow from those provisions read together that workmen in industrial 
establishments other than factories, mines and plantations are not entitled to 
claim compensation for lay-off. The.reason for this limitation or exclusion is 
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not far to seek. Then when it is said in sub-s. 1(@) of s. 25A that s. 250, 
“shall not apply to industrial establishments in which less than fifty work-* 
men...have been employed...’’ and in sub-s. 1(b) that s. 25C ‘‘shall not apply 
to industrial establishments which are of a seasonal character or in which work 
is performed only intermittently, the preferable construction, if the same safe 
and reliable course of construction be adhered to, seems to me to be that the 
Legislature has ruled that these categories of workmen should not have the 
right to claim lay-off compensation. I find strong and obvious reasons for 
preferring this construction because the very nature of the work of those em- 
ployed in industrial establishments which are of a seasonal character or in which 
work is pexwformed only intermittently must readily suggest that it would be 
incongruous to speak of lay-off in their case and rather inconsistent with the 
object and purpose of the enactment to recognize in their favour a right to 
claim compensation for lay-off. Similar considerations though to a lesser de- 
grée must arise in case of workmen in an industrial establishment where less 
than 50 persons are employed. The effect of both the cls. (a) and (b) of sub-s. 
(1) of s. 25A on the applicability of s. 25C cannot be different and either both 
or none of the categories of workmen stated in those clauses can claim compen- 
sation for lay-off de hors the provisions of s. 25C. In the course of his argu- 
ment I put these aspects to learned counsel for the respondents and the answer 
was that all workmen who fell within the ambit of els. (a) and (b) of s. 25A 
(1) as well as all workmen in industrial establishments other than those em- 
ployed in factories, mines and plantations as laid down in the Explanation were 
outside the applicability of s. 25C and, therefore, entitled to claim compensation 
for lay-off independently and irrespective of the provisions of Chap. VA. Their 
right to do so, it was urged, was saved by s. 25A (1) and the Explanation. 

The Legislature is not bound to extend a legislation to all cases to which it 
might possibly reach even in case of beneficial provisions. It is for the Legis- 
lature to consider practical exigencies, relative degrees of harm to the employer ° 
and the workmen and all other material factors and determine the ambit and 
purview of those beneficial provisions. 

The entire contention of the respondents rests upon an insistence that when a 
right is declared by a section in an enactment, as is done in s. 25C, and it is laid 
down that the section is not applicable to certain categories of workmen, it can 
only mean that for those categories there is no legislation whatever and the 
matter, so far as those workmen are concerned, is left at large to be decided on 
grounds of social justice and equity. There is a fallacy underlying this argu- 
ment. It seems clear to me that the provisions of Chap. VA confer certain new 
rights on the workmen in matters of lay-off and retrenchment. That, I must add, 
was the view taken by a division bench of this Court in Mervin Veiyra v. C. P. 
Fernandes (p. 388) : 

“Therefore, in our opinion, and we shall presently point out the scheme of the Act, 
what the Legislature did by Chap. VA was to impose a certain obligation upon the 
employer and confer a certain right upon the employee. The obligation was that if 
the conditions referred to in the definition of “lay-off” exist, the employer was bound 

@ to continue the services of the employee, but was not bound to pay him full wages but 
compensation provided in the Act. The employer was also entitled to retrench the 
services of his employee, but that also he could only do provided he paid retrenchment 
compensation”. i 
This was reiterated in that case by Chagla C. J. at p. 389 of the report and it was 
stressed that the obligation cast upon the employer under Chap. VA, far from 
derogating from any right of the employee, conferred a new right upon him 
during the time when the circumstances mentioned in the definition of “‘lay- off’’ 
continued to exist. Therefore, one thing is certain, so far as this Court is con- 
cerned, that Chap. VA confers a new right upon the workman. I have already 
made reference to the state of things and circumstances existing at the time of 
the introduction of the provisions relating to lay-off and compensatién and con- 
sidered the scheme of the Act and of the provisions of Chap. VA. The present 
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argument which is founded solely on the language of el. (a) of s. 25A (J) asks 

*us in effect wholly to disregard all those considerations and to put a construc- 
tion on it which does not accord with the rules which regulate interpretation 
applicable to legislation which we are called upon to consider. The faet that 
before the Amendment Act the Tribunal acted on principles of social justice 
and equity in this matter does not touch the point, since the Legislature, which 
had previously not enacted for the matter has by the Amendment Act stepped 
in and declared the law affecting tliat matter of lay-off. 


All these considerations seem to me to afford strong reason for reaching the 
conclusion that the effect of s. 25C read with s. 25A is that the Legislature has by 
inserting Chap: VA settled what was disputable and with a view *to, avoiding 
difficulties and uncertainty’ declared what the law relating to lay-off is and by 
saying that s. 25C has limited application it has ruled that the right extends only 
to those who fall within the ambit of s. 25C' and are not excluded from: its appli- 
eability by s. 25A. 

An alternative argument was advanced that the Tribunal had jurisdiction to 
deal with an industrial dispute relating to compensation for lay-off in any in- 
dustry and the provisions of Chap. VA did not take away that jurisdiction. 
Reference in this behalf was made to ss. 10 (7)(d) and 12 (5) of the Act and 
it was urged that it was within the. powers of the Government to refer the dis- 
pute inethe present case to the Industrial Tribunal even though less than fifty 
workmen were employed by the appellants in their factory. Then it was said 
that the Industrial Tribunal has under the provisions of ss. 10(2) (d@) and 12(5) 
jurisdiction to deal with any industrial dispute referred to it whether it relates 
to any matter specified in the Second or Third Schedule. Therefore, so the 
argument ran, the Industrial Tribunal had jurisdiction to adjudicate upon the 
dispute raised by the respondents in the present case. Now, this whole argu- 
ment fails to distinguish between the jurisdiction of the Tribunal in the strict 
sense of that expression and between the powers that can be exercised by the 
Tribunal in the exercise of that jurisdiction which indisputably extends to the 
determination of every dispute that may be referred to it by the Government pro- 
vided it relates to a matter specified in the Second or Third Schedule. There is 
here no question at all of the powers of the Government to refer a dispute to the 
Tribunal. That power indisputably exists. The question is of the powers of the 
Tribunal. The powers of the Tribunal to adjudicate upon a dispute relating to 
any matter referred to it are, however, controlled by the provisions of the Act 
wherever there is specific legislation relating to that particular matter. The 
controversy though loosely referred to as one of total absence of jurisdiction is 
not strictly so but relates to the extent of the powers or authority of the Tri- 
bunal. One of the contentions of the petitioners, as stated in para. 11 of the 
petition, is that the subject-matter of lay-off compensation in case of industrial 
establishments employing less than fifty workmen is outside the authority of the 
Tribunal and that the Tribunal has purported to exercise a power not given to it 
by the Act which has created its jurisdiction. Therefore, the point of contro- 
versy really is whether the Industrial Tribunal was bound to determine the dis- 
pute, referred to it, in accordance with the provisions of Chap. VA and in not 
doing so has it acted in excess of its legal authority? In the case before us one of 
the pleas of the respondents was that the appellants had employed more than 
fifty workmen in their industrial establishment and the whole dispute relating to 
lay-off compensation was referred by the Government to the Industrial Tribunal 
under s. 12(5) of the Act. That aspect of the dispute was decided by the Tribu- 
nal in favour of the appellants and the crux of the matter was the meaning and 
effect of the relevant provisions of Chap. VA. It is not possible, therefore, to 
accede to the alternative argument founded on the provisions of ss. 10(/) (d) 
and 12 (5) of the Act. 


Were thjs question of interpretation of s. 25C read with s. 25A a matter in 
dubio, though I do not regard it as such, I would yet have to consider and give 


Cod 


662 THE. BOMBAY LAW REPORTER. [voL, LXIV. 


effect to the provisions of s. 25J on which Mr. Vimadalal has heavily leaned as 
an additional argument in favour of the appellants. The initial part of sub-s.(2) ° 
is obvisously intended to remove any doubt or difficulty that may be raised by rea- 
son of there being any parallel legislation in any State. Such legislation is not 
to be deemed to have been affected by anything contained in Chap. VA. Then 
it is said ‘‘but the rights and liabilities of employers ang workmen in so far as 
they relate to lay-off and retrenchment shall be determined in accordance with 
the provisions of this Chapter’’. This sub-seation, to my mind, clearly deals with 
the removal of doubts that may arise (1) by reason of the existence of any State 
law and (2) about the rights and liabilities of employers and workmen in respect 
of any dispwte relating to lay-off and retrenchment. The only argument urged by 
Mr. Singhvi on the construction of this sub-section was that it consists of only one 
sentence and only means that if there was any provision relating to lay-off and 
compensation in any State enactment the rights and liabilities of the employer 
and workmen are nevertheless to be determined in accordance with the pro- 
visions of this Chapter. I am unable to accede to this argument. Sub-section 
(2) is a declaratory enactment and it is an accepted principle that for modern 
purposes a declaratory enactment must be read as brought on the statute book for 
the removal of doubts as to previous law when there was no legislation on the 
subject, or as to the meaning and effect of any statutory provisions. There can 
be a number of answers to the argument of learned counsel for the resgondents 
but I do not deem it necessary to discuss this point with elaboration. In the 
earlier part of my judgment I have adverted to this aspect of the matter and 
I need not rehearse what I have already stated. Section 25J has to be read as 
a whole and the two sub-sections of it so read have the effect, inter alia, of laying 
down that when any dispute is raised as to any matter relating to lay-off and 
retrenchment, the dispute must be decided only in accordance with the provisions 
of Chap. VA and not by reference to ‘‘any other law’’. And even if sub-s.(2) 
alone has to be considered in the context of the present argument,*I am unable 
to read the latter part of it as confined in its effect and operation only to pro- 
visions in any law in force in any State. As I read it sub-s. (2) means that the 
provisions of Chap. VA are not intended to affect the provisions of any other 
law in force in any State but whether there is any other law or not and irrespe- 
ctive of such law if there be any, the rights and liabilities of employers and work- 
men in so far as they relate to lay-off and retrenchment shall in all cases be de- 
termined in accordance with the provisions of Chap. VA. 

The effect of s. 25A is to restrict the benefit of the right to compensation for 
lay-off declared in s. 25C to workmen in certain industrial establishments only 
and the two clauses of sub-s. (7) of that section and the Explanation have been 
inserted for that specific purpose. It is possible to say that the method of ex- 
pression in s. 25A is somewhat involved but I do not think there is any real 
difficulty in the meaning of it. Even so the law-maker has taken care to insert 
s. 25J and the conclusion seems to me inescapable that the rights and liabilities 
of employers and workmen in the matter of lay-off are now erystallized and to 
be gathered only from Chap. VA and it is not open to a workman to claim any 

d right relating to lay-off de hors the provisions of that Chapter on the grounds 
of social justice and equity. 

I would, therefore, allow the appeal and make the rule absolute. 


Per Curam: In view of the difference of opinion, we direct that the papers 
be placed before the learned Chief Justice for passing orders under s. 98 of the 


Code, of Civil Procedure for decision of the following question of law: 


o “Whether it is open to the Industrial Tribunal under the Industrial Disputes Act, 


1947, fo yay award lay-off compensation to workmen employed in an ‘industrial establish- 
hent to which section 25C of the Act does not apply?” 


n DHE, appeal then came up for hearing before Mudholkar J. 
ovi g Dis Neigh PD: Nain, for the appellants. 
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D. K. Buch, with C. L. Dudhia, for respondent No. ‘2. 
“i K. Singhvi, with C. J. Sawan EOE Ferpondeay a 3. 


_ Mubougar J. This iphon vai üp before Justis J. ©. Shah and Justice 

S. T. Desai. ‘Upon a difference between them the following point has been re- 
Tamed to me by the leargied Chief Justice for decision :— 

“Whether it-is open to the Industrial Tribunal under ' the Industrial Disputes Act, 

1947, to award laysoff compensation to workmen employed: in an Aden Establish- 
ment’ to which Section 25C of the Act does not apply?” 
This matter has been argued, before me' at’ considerable’ length by Mr. Nain on 
behalf of the appellants and Messrs. Singhvi and Buch on behalf of respondents 
Nos. 2and 3. It is no longer’ in dispute that the appellants employed less than 
fifty workmen in the Rolling Mills. It is also not ‘in dispute that because of 
this cireumstance the workmen are not’ entitled’ to ‘be granted lay-off compen- 
sation under Chap. VA of the Act. It is, howevér, contended on behalf of the 
worknién that on the ground ‘of social justice, the Industrial Tribunal to whom 
the dispute between them and the appellants was'referred by the Government 
under s. 10 of the Industrial Disputes Act, could grant them such compensation 
as it thought just and proper to do. The contention of Mr. Nain on behalf of 
the appellants is that the entire law on the subject having’ now been crystallised 
in Chap. YA of the Act, ‘the workmen ‘could: claim compensation only when they 
were entitled to it under’ Chap. VA, and that ‘i£ they’ were not entitled to get it 
under that Chapter théy could not lay a claim'té it and, consequently, the In- 
dustrial Tribunal could not award them any. 

It is nd doubt true that before the’ Legislature enacted the provisions of 
Chap. VA in the year 1953 whenever a quéstion ardse as to the grant of compen- 
sation to workmen who had been laid-off’ för one’ reason or another, Industrial 
Tribunals, applying the’ principles of ‘social justice, awarded such compen- 
Sation as they thought reasonable. I' recollect my having done so ih the year 
1946-47 in an industrial dispute betweenthe employees of certain textile mills 
in‘ the formere province’ of Central Provinces‘and Berar and the mills which was 
referred to me ‘for adjudication. The dispute arose out of the closure of the 
mills because of the shortage of coal and the’ question was whether the work- 
men should be awarded any. compensation for the period during which they 
were laid off.” I awarded some compensation to them on equitable grounds and 
the award was accepted by the Government. It is also clear from several re- 
ported decisions in the Labour Journals that the Labour or Industrial Tribunals 
in different parts of the.country did afford relief to workers who had been laid off 
prior to 1953 even though’ there was no law entitling the workmen to lay-off 
compensation. .Mr. Nain disputes the power- ofa tribunal to grant compen- 
sation for lay-off on the ground of social justice but he says that for the pur- 
pose of this case we may assume that such a right ‘did exist in favour of the 
workmen in the past. According to him, however,' that right has now been 
completely abrogated by the provisions óf Chap. VA and that the only right 
which workers can enforce against their employers for lay-off compensation 
is the one which the provisions of Chap. VA confers upon them. 

‘According to Mr. Justice Shah the right which the tribunals had prior to 1953 
to grant lay-off compensation to the workmen has not been completely abrogated 
by “the provisions of Chap. VA, though in so far as the industrial establishments 
to which the provisions of s. 25 (c) to (e) apply are concerned that right is re- 
placed by the one conferred by Chap. VA. According to Mr. Justice S. T. 
Desai, however, the only right which,the’ workmen now have to grant of lay-off 
compensation is that which could be founded upon the provisions contained in 
Chap. V-A. 

I have carefully considered the reasons given by both the learned Judges for 
the respective views taken by them and have- also considered the reasons given 
by Mr. Justice K. T. Desai from whose decision the present appeal has been 
preferred before this Court. I have also had the advantage of hearing argu- 
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ments of the counsel—which, if I may point out, were identical with those 
advanced before the learned Judges—and I am of the opinion that the view 
taken by Mr. Justice S. T. Desai is, with respect, the correct one and should 
prevail. The learned Judge has given, if I may say with respect, good and 
substantial reasons for coming to the conclusion that the right to lay-off com- 
pensation must be found within the four corners of Chap. VA. Since I am 
in complete agreement with all that he has said, and said so well, I will content 
myself by dealing only briefly with the points advanced befpre me on behalf 
of the appellants and the respondents. 

Mr. Nain argued in the first place that the question of lay-off compensation 
which wag till 1953 left entirely to the Industrial Tribunals to be dealt with, 
has now been codified by Parliament and collected in Chap. VA of the Act. 
That being the position, Mr. Nain argued, the workmen, i.e., the respondents, 
can succeed only by showing that provisions of that Chapter entitle them to 
lay-off compensation. Now, since they accept the position that the provisions 
of that Chapter do not apply to them because the industrial establishment in 
which they are working employes less than fifty workmen, the result would be 
that they will get no lay-off compensation whatsoever. 

It seems to me that where the rights governing certain human relations are 
not covered by any statute law or common law, the Courts would, in order to do 
substantial justice, have regard to the principles of equity, or natural justice 
or social justice. Therefore, when, with. regard to a particular king of right, 
the Legislature has enacted a law for the first time, it is necessary to ascertain 
whether its intention was to deal completely with a right of that kind or only 
partially. Where, as here, the right incorporated in a new statute had rested 
formerly on grounds of social justice and was of a nebulous character, the 
Legislature must be presumed to have intended to define that right. Thus, 
where the Legislature steps in and purports to regulate the rights flowing from 
a particular kind of human relations, such rights can be enforced by the Courts 
only to the extent permitted by the statute. The Legislature has the untimited 
power to limit or curtail a right, whether it originates from a statute or com- 
mon law or is founded on the principles of natural or social justice or equity, 
and to confine it within the ambit of the statute. When the Legislature 
legislates on a subject it must be presumed to have known the pre-existing law 
thereon and enacted a complete law on the subject. Now, it is an admitted 
fact that in the past the right to lay-off compensation was assumed to be avail- 
able in all industries and to all establishments irrespective of their sizes. Know- 
ing this, when the Legislature confers a statutory right only on employees in 
establishments of particular sizes and in particular industries, it must be 
deemed to have limited the pre-existing unlimited right, unless the Legislature 
has expressly or by necessary implication left the pre-existing right untouched. 
There is no express saving of the old right nor is there any valid ground for 
implying that it must be deemed to have been saved. 

It was strenuously urged by Mr. Singhvi that what the Legislature did in 
1953 was to confer a new right altogether, a right which could be enforeed by 
the workmen and that, therefore, all that can be said is that the intention of 
the Parliament in enacting the provisions of Chap. VA was only to confef a 
new right on them and not to take away their existing rights. Mr. Singhvi, 
however, conceded that the workmen employed in those industrial establish- 
ments to which the provisions of Chap. V-A apply could not exercise any right 
to lay-off compensation other than that given in that Chapter. But if Mr. 
Singhvi’s arguments were to be accepted, the result would be that despite the 
enactment of the provisions of Chap. VA even the workmen employed in 
establishments to which Chap. VA applies would have the right recognised 
by the tribunals in the past on the ground of social justice. That obviously 
was not the intention of the Legislature and it has made this abundantly clear 
by enacting s. 25-J, sub-s. (2). é 

It was argued on behalf of the appellants before the learned single Judge as 


1960.] K., T. ROLLING MILLS V. MEHER (0.0.J.)—Mudholkar J. 665 


well as before the Division Bench that the Tribunal had no jurisdiction to grant 
. compensation in the present ease. As has been rightly pointed out by S. T. Desai 
J. this argument does not mean that the reference by the Government itself was 
incompetent or that the tribunal, when it dealt with the reference, had no 
jurisdiction to deal with it at all. ‘What it means is that though the Tribunal 
had jurisdiction to eytertain that reference it had no power to grant the 
kind of relief which it had granted to the workmen: I agree with S. T. Desai 
J. that the tribunal could not havg granted this particular relief to the work- 
men because the conditions specified in Chap. VA and in particular in s. 25A 
thereof have not been satisfied. 

Mr. Singhvi then contended that if Chap. VA is regarded as exhgustive in so 
far as the question of granting compensation for lay-off is concerned, then it 
would mean that a large number of industrial establishments which do not 
satisfy the requirements of s. 25-A would be left out and he gave as instances, 
the Railways, the Port Trust and so on. He says that the Legislature could 
not have intended to discriminate against the employees employed in other under- 
takings even though they employ more than fifty workmen and deprive them of 
the benefit of lay-off compensation. It must be borne in mind that the Legisla- 
ture has got complete freedom in such matters and while legislating upon a topie 
it ean give the benefit of the law made by it only to a particular class of persons 
or establishments and not extend its benefit to other persons or other classes of 
establisiments. It is not suggested that because of the discrimination these pro- 
visions are unconstitutional and, therefore, I need not consider the constitu- 
tionality of the provisions. ‘ 

Upon this view I answer the question in the negative. The papers will now 
go back to the Division Bench for deciding the. appeal in accordance with the 
provisions of s. 98 of the Code of Civil Procedure. 

So far as the hearing before me is concerned I make no order as to costs. 

Solicitors for the respondents: Bhaishankar Kanga & Girdharlal. 

[Editors’ Note: The appeal was allowed on February 16, 1960, by S. T. Desai 
and V. S. Desai JJ., in.accordance. with the view of the majority of the Judges 
and the order passed by K. T. Desai J. was set aside.]. 


APPELLATE CIVIL. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 


NARAYAN DAGADU MANE v. BAPU MARUTI NEEL* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 84C, 29, 2 (21), 
63, 64, 15(1)—Landlord obtaining possession of land from tenant in pursuance of in- 
valid surrender—Applicability of s. 84C. 

An invalid surrender of land or obtaining possession of it by the landlord in pur- 
suance of such surrender is not a transfer or acquisition of land within the meaning 
> of s. 84C of the Bombay Tenancy and Agricultural Lands Act, 1948, and, therefore, Q 
action under s. 84C of the Act cannot be taken in respect of such surrender. 


Tre facts appear in the judgment. 


M. B. Kadam, for the petitioners. 
M. A. Rane, Assistant Government Pleader, for opponent No. 2. 


Caainant ©. J. The petitioners are the landlords of three lands, which 
were held by opponent No. 1, hereinafter referred to as ‘the opponent’, as a 
tenant. From the statements recorded by the Mamlatdar it appears that the 
opponent surrendered his tenancy rights some time before Gudi Padva Day in 


*Decided, March 8, 1961. Special Civil Application No. 1008 of 1960. 
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1957 and handed over possession on the Padva Day. The Padva Day in 1957 


was April 1, 1957. In December 1958, the Mamlatdar held an enquiry under’ 


s. 84C of the Bombay Tenancy and Agricultural Lands Act. He came to the 
conclusion that as the petitioners had obtained possession of lands without the 
orders of the Mamlatdar, as required by s. 29, they had acquired lands in con- 
travention of the provisions of the Act and that-consequently the acquisition 
of the lands by them was invalid. He, therefore, made an order under sub-s.(3) 
of s. 84C that the lands would vest in the State Governments free from all 
encumbrances lawfully subsisting thereon. The petitioners appealed against 
this order to the Deputy Collector, but their appeal was dismissed. The 
Revenue Trjbunal also confirmed the order made by the Mamlatdar. There- 
after the present Special Civil Application was filed. 

Sub-section (7) of s. 84C provides that where in respect of the’ transfer’ or 
acquisition of any land made on or after the commencement of the Amending 
Act, 1955 (August 1, 1956), the Mamlatdar suo motu or on the application of 
any person interested in such land has reason to believe that such transfer or 
acquisition is or becomes invalid under any of the provisions of this Act, the 
Mamilatdar shall issue a notice and hold an inquiry as provided for in s. 84B 
and decide whether the transfer or acquisition is or is not invalid. Sub- 
section (2) of s. 84C empowers the Mamlatdar to declare the transfer or acqui- 
sition of land to be invalid. Sub-section (3) ‘empowers him to makg a de- 
claration that the land shal vest in the State' Government free from all encuni- 
brances lawfully subsisting thereon. This section, therefore, applies in the 
case of a transfer or acquisition of any land, which is invalid under the pro- 
visions of the Act. The question for consideration is whether an invalid sur- 
render or obtaining possession of the land by the Jandlord in pursuance of such 
surrender can be said to be a transfer or acquisition of land, within the mean- 
ing of this section. A surrender is not a transfer within the meaning of the 
Transfer of Property Act: see Mulla’s Transfer of Property Act,*1956 edn. at 
p. 47. The word ‘‘transfer’’ is not defined in the Tenancy Act. Unless there 
is anything repugnant in the subject or context, it shall, therefore, have the 
same meaning in the Tenancy Act as is assigned to it in the Transfer of Pro- 
perty Act; see cl. (27) in s. 2 of the Tenancy Act. There is nothing in s. 84C 
to indicate that the word ‘transfer’ as used in the section is intended to have 
a meaning different from that given to it in the Transfer of Property Act. 
A surrender, which is only the falling of a lesser estate into a larger one, can- 
not, therefore, be said to be a transfer within the meaning of this section. In 
this connection, it is necessary, to refer to ss. 63 and 64. Subsection (J) of 
s. 63 provides that no sale, gift, exchange or lease of any land or interest 
therein, and no mortgage of any land or interest therein, in which the possession 
of the mortgaged property is delivered to the mortgagee, shall be valid in 
favour of a person who is not an agriculturist or who, being an agriculturist, 
cultivates personally land not less than the ceiling area or who is not an agri- 
cultural labourer. Section 64 lays down the procedure, which a landlord is 
required to follow, if he wants to sell his land. Sub-section (8) of this section 
states that any sale made. in contravention of this section shall be invalid. It, 
therefore, appears that what the-Legislature wanted to make penal by s. 84C 
. was a transfer of the kind referred to in ss. 63 and 64. The word ‘‘acquisition’”’ 
” must be read ejusdem generis with the word ‘‘transfer’’ and cannot, therefore, 
cover cases, in which a person merely obtains possession of the land belonging 
to him unlawfully. 

In this connection, it is also necessary to consider the consequences of an 
invalid surrender made prior to April 1, 1957. Sub-section (7) of s. 15 pro- 
vides that every surrender shall be in writing and verified before the Mamlatdar 
in the prescribed manner. If the surrender is not made as mentioned in this 
sub-section, it is invalid, and the tenant will have a right to get back possession 
of the land by making an application to the Mamlatdar. This right ofethe tenant 
to get back possession of the land will be lost, if we were to accept the interpre- 
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tation placed on s. 84C of the Act by the Tenancy Courts and the Revenue 
Tribunal that this section also applies in the case of invalid surrenders. We do 
not think that this could have been intended by the Legislature. . 


" We are, -therefore, of the opinion, that action under s. 84C of the Act can- 
tiot be taken in the ease of an invalid surrender made before April 1, 1957. 
We, therefore, set aside the orders made by the Mamlatdar, the Deputy Col- 
lector and the ‘Revenue Tribunal. No order as to costs. 

. ° Order set aside. 


[NAGPUR BENCH.] 
Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


MUNDA CHAPLA BANJARI v. THE COMMISSIONER, 
NAGPUR DIVISION, NAGPUR* 
Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 3, 2(d) (k), 20—Berar 
Land Revenue Code, 1928, Secs. 54(1), 58—Receiver of lands in insolvency granting 


lease of lands—Whether lessee invested with status of protected lessee given under 
s. 3 of Act. 


A reteiver appointed ie an insolvency Court in respect of agricultural lands is not 
a “landholder” of the lands as defined in s. 2(d) of the Berar Regulation of Agricul- 
tural Leases Act, 1951, and, therefore, a lease of the lands granted by him does not 
invest the lessee with the protected status given to lessees under s. 3 of the Act. 

> Harihar Mukerji v. Harendra Nath Mukerji; referred to. 


Tue facts appear in the judgment. 


© C. §. Dharmadhikari and 8. K. Konak, for the petitioner. 
R. Ñ. KRA for respondent No. 3 


Korat J. * These three petitions raise a question of some importance as to 
whether a lease granted by a receiver in insolvency would make the lessee a 
protected lessee under the Berar Regulation of Agricultural Leases Act, 1951, 
and for’ that reason whether he would continue to have ‘the protection 
of tenancy laws. 

One Laxman Balwant Deshmukh was on his own petition declared insolvent 
on August-13, 1953, in Insolvency Case No. 11 of 1952 in the Court of the 
Civil Judge, Class I, Yeotmal. Prior to the adjudication order, on January 23, 
1953, there was appointed a receiver in insolvency.’ He was Mr. Joglekar, a 
pleader. In the normal course of management of the property, Mr. Joglekar 
granted yearly leases to various individuals of -certain fields belonging to the 
insolvent which were admittedly ‘‘alienated’’ lands. Three such persons to 
whom or to whose ancestors the fields of the insolvent were leased are the three 
petitioners.in these petitions. In Special Civil Applications Nos. 251 and 253 
of, 1961 the petitioners or their predecessors in interest had taken leases in 
the agricultural year 1950-51 from the insolvent prior to insolvency and later 
on the receiver continued those leases as yearly leases from 1953-54. The first 
leases which the receiver granted to the two petitioners in those two cases 
were granted on April 6, 1953. In Special Civil Application No. 252 of 1961 
the initial lease granted by the receiver was for the year 1954-55. 

Now, it appears that subsequently in the course of insolvency proceedings 
those fields were ordered by the insolvency Court to be sold and the receiver 
sold them by publie auction in each case to respondent No. 3, Godawaribai. He 
executed a sale deed in each case in favour of the respondent Godawaribai on 

“Decided, March 2, 1962. Special Civil Ap- 1961 
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plication No. 251 of 1961 (with Special Civil 1 (1910) LL.R. 37 Cal. 754. 
Applications Nos. 252 of 1961 and -253 of 
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December 19, 1955. Godawaribai then filed suits for possession against the 
lessees and in those suits the lessees took the stand that they had become ‘‘pre- 
tected lessees’? within the meaning of the Berar Regulation of Agricultural 
Leases Act and Godawaribai could not get possession. When that plea was 
raised, the Civil Court made a reference—as it was bound to do—under s. 16-A 
of the Act to the revenue authorities and it is upop a decision of that re- 
ference by the revenue authorities that these petitions arise. The contest in 
the present proceedings was thus between the petitioners on the one hand who 
claim to be protected lessees under the Berar Regulation of Agricultural Leases 
Act and, therefore, entitled to the protection of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958 No XCIX 
of 1958) &nd respondent No. 3 Godawaribai who claims to be the landholder, on 
the other, 

Though the arguments have covered a wide field, in our opinion, the prin- 
cipal question that falls to be decided in these petitions is whether the peti- 
tioners under the Berar Regulation of Agricultural Leases Act consequent up- 
on the grant of leases by the receiver in insolvency became protected lessees. 
The learned Commissioner as also the Deputy Collector, contrary to the view 
of-the Snb-Divisional Officer, have held that the receiver in insolvency was an 
officer of the State and since he was authorised to grant annual leages, the 
leases granted by -him would fall within the provisions of s. 20 of the Berar 
Regulation of Agricultural Leases Act as leases from Government ahd, there- 
fore, they would be exempt. The argument was thus put by the learned Com- 
missioner : 

“Section 20 of the B.R.A.L. Act has exempted leases from Government. The lease 
from the receiver in all its practical sense is, therefore, a lease from Government.” 
In the result, therefore, those authorities have held that the petitioners can- 
not claim protected status, and the stand was reiterated before us. 

So far as that part of the argument is concerned, we are usable to accept 
the reasoning of the authorities below. Section 20 of the Berar Regulafion of 
Agricultural Leases Act states ‘‘nothing contained in this Act shall apply to 
lands held on lease from the State Government....’’. It seems to us that it 
can by no stretch of the language of the section be held that a lease granted 
by a receiver appointed by an insolvency Court is a lease granted by the State 
Government. We cannot also accept the reasoning that the receiver was an 
officer of Government. The receiver is an officer of the insolvency Court and as 
such completely independent of Government. In fact, he has no responsibility 
to Government qua receiver, nor are his actions in any manner controlled by 
Government in that capacity. The position of a receiver was thus put by 
Mookerjee and Carnduff JJ. in Harihar Mukerji v. Harendra Nath Mukerji' 
(p. 757) : è i 

“...It is well settled that a Receiver by his appointment does not become the repre- 
sentative of the parties, but is an officer and representative of the Court which appoints 
him. The effect of the appointment of a Receiver is to bring the subject-matter of the 
litigation in custodia legis, and the Court can effectively manage the property only through 
its officer, who is the Receiver. In other words the Receiver ordinarily is not the repre- 
sentative or agent of either party in the administration of the trust, but his appointment 
is for the benefit of all the parties, and he holds the property for the benefit of those ulti- 
mately found to be the rightful owners...” 

The question, therefore, remains whether the leases granted by the receiver 
to the petitioners or their predecessors-in-interest clothe the petitioners with 
the rights of a protected lessee under the Berar Regulation of Agricultural 
Leases Act. Now, in this respect, sub-ss. (1), (2) and (3) of s. 3 of the Berar 
Regulation of Agricultural Leases Act provide as follows: 

“3. (1) Every lease of land by a landholder entitling the lessee to hold land in the 
agricultural year 1951-52 shall, subject to the provisions of section 4, be deemed to be for a 

e 
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period of eight years from the commencement of that year unless such lease is for a 
period in excess of eight years from such commencement. 

(2) Every lease by’a landholder entitling the lessee to hold land at any time after 
the agricultural year 1951-52 shall, subject to the provisions of section 4, be deemed to be 
for a period of eight years unless such lease is for a period in excess of eight years. 

(3) Every person who ħolds land. from a landholder on a lease for a term of eight 
years or more or whose term of lease is deemed to be eight years under the provisions 
of sub-section (1) er sub-section (2) shalé be deemed to be a protected lessee.” 
Sub-sections (4) and (5) do not come into the picture so far as the point be- 
fore us is concerned. It will thus be seen that the very pre-requisite of the 
right of a protected lessee is that he must have got a lease of land from a land- 
holder and it is only in the case of a lease of land by a landholder that the pro- 
tective provisions of the Act become applicable. The word ‘‘landholder’’ in 
its turn is defined in s. 2(d) of the Act as follows: 

“‘landholder’ means an occupant including a person becoming an occupant under 

section 68 of the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act, 1950;” 
The latter part of the definition is admittedly not attracted here and thus 
that part of the definition which governs the case is ‘‘landholder means an 
occupant.” The word ‘‘occupant’’ is not defined in the Act, but s. 2(k) pres- 
eribes that expressions used in this Act but not defined herein, shall have the 
meanings assigned to them in the Berar Land Revenue Code, 1928. The 
word ‘‘oceupant’’ is thus defined in s. 54(J) of the Berar Land Revenue Code, 
and that definition would be applicable by virtue of s. 2(k) of the Berar Re- 
gulation of Agricultural Leases Act. 


“The person who acquireg the right to occupy land under section 53 is called an 
occupant of such land, and shall hold it in accordance with the provisions of this law.” 
Section 53 of zhé Code provides: 


“Subject to the provisions of section 55 and to rules made under this law, the right 
to occupy unocgupied unalienated:land shall be disposed of by the Deputy Commissioner, 
who may require payment of a premium for such right or sell the same by auction:” 
The rest of the section is not necessary for our purposes. The Form IV ap- 
pended to s. 53 of the Code prescribes the form of the certificate of grant of 
oceupant’s rights in land for agricultural purposes and it shows that a certi- 
ficate has to be granted to create occupancy rights for agricultural purposes. 
These provisions thus make clear the meaning of ‘‘occupant’’ and in what 
manner the right of an occupant comes into being under law. Unless a person 
is an occupant, he cannot be a landholder, and it is only a landholder who can 
create a ‘‘protected lessee’. We have shown that there is a special mode 
prescribed for giving rise to the rights af a landholder and the question be- 
fore us is whether in these cases by the simple expedient of appointing a re- 
ceiver by the insolvency Court that receiver could be clothed with all the rights 
of a landholder as delineated above. 


Now, the position of a receiver in insolvency is too well-settled to admit of 
any argument. Under Indian law, a receiver appointed by an insolvency 
Court is in the same position as a trustee in bankruptcy under English law. 
Under English law, such a trustee is bound by all the equities which affect the 
bankrupt and by all the liens, contingencies, liabilities and contracts which 
the bankrupt is liable for. The same principles are applicable in India. The 
trustee is bound also to do equity wherever it will appear that the bankrupt 
was liable to act equitably. That being so, it is clear that the receiver whose 
possession is that of a trustee in bankruptey has not the same rights as the 
owner. In the case of a transfer by him of leasehold rights he does not transfer 
as an oceupant, much less as a landholder. Moreover, we have already indi- 
cated that an ‘‘oceupant’’ cannot be created by mere ,operation of law and 
that ss. 53 ahd 54 of the Berar Land Revenue Code indicate that occupancy 
rights can be granted only in a particular manner. The receiver who is ap- 
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pointed in charge of the insolvent’s property ad interim cannot step into the 
shoes of the landholder to the extent that he would himself become the oceupaht 
or landholder of the field of which he is put in charge as a receiver. He can- 
not, therefore, invest the lessee with the protected status given to lessees under 
s. 3 of the Berar Regulation of Agricultural Leases Act. 

In that view, it seems to us unnecessary to consider the further arguments 
advanced in these petitions by Mr. Sonak on behalf of the petitioners that the 
petitioners can claim the protection of the new tenancy law,enamely, Bombay 
Act No. XCIX of 1958. We do not think that the receiver was the landholder of 
the fields of which he granted leases to the petitioners and, therefore, the peti- 
tioners cquld not and never did acquire the rights of a protected lessee. They 
were merely governed by the contracts of lease which the receiver created in 
their favour and those contracts have been determined by efflux of time. The 
petitioners have no other right to the fields in dispute, nor was any claim on 
any other ground than the above advanced before us. In our opinion, the 
decisions reached by the Commissioner and the Deputy Collector were correct, 
though we say so for wholly different reasons. 

The petitions are dismissed. In the circumstances, there shall be no order 
as to costs. 

Petitions dismissed. 


Before Mr. Justice Tarkunde and Mr. Justice Chitale. 


GULAM HUSSAIN AHMEDALI & CO. PRIVATE LTD. v. TRUSTEES 
OF THE PORT OF BOMBAY* 

Bombay Port Trust Act (Bom. VI of 1879), Secs. 87, 61A, 61B—Indian Contract ‘Act (IX 
of 1872), Secs. 151, 152, 161—Caleutta Port Act, 1890, Secs. 112, 135—Madras Port Trust 
Act, Secs. 40, 111—Constitution of India, Arts. 13, 14, 19(1) (f) & (g)-«Scope and effecé 
of para. 2 of s. 87 of Bombay Port Trust Act—Whether s. 87 of Act limits liaBility of 
Board under s. 61B of the Act—Applicabihty of s. 87 where breach committed of 
duty imposed on Board. 


The second paragraph of s. 87 of the Bombay Port Trust Act, 1879, does not limit 
the liability of the Board under s. 61B of the Act. 

When a cause of action is solely based upon a tort committed by an employee of 
the Board, the aggrieved party is precluded by the second paragraph of s. 87 of the 
Act from suing the Board on the ground that they are vicariously liable for the tort 
committed by their employee in the course of his employment. The responsibility 
for the loss, destruction, or deterioration of goods, which has been referred to in 
.s. 61B of the Act, is the direct responsibility of the Board itself and not that of any 
of its employees. 

. Esso Bhayaji v. The S. S. “Savitri 24 The Prince Line Ltd. v. The Trustees of The 
Port of Bombay’ and The Ahmedabad Jupiter Spinning, Weaving & Manufacturing 
Co. Ltd. v. The Trustees of the Port of Bombay,’ referred to. 


Tux facts are stated in the judgment. 


M. P. Amin, with R. Subramanya Iyer, for the applicants. 

G. N, Joshi, with R. J. Joshi, instructed by Mulla & Mulla and Craigie 
Blunt & Caroe, for the opponents-defendants. 

V. T. Gambhirwala, Assistant Government Pleader, for the State. 


TARKUNDE J. This suit was filed in the Bombay Small Causes Court for 
the recovery of Rs. 2,966 by way of damages. The plaintiffs are a private 
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limited company carrying on business as importers and merchants. The de- 
*fendants are. the Trustees of the Port of Bombay, hereinafter referred to as the 
Board, a statutory body incorporated under s. 4 of the Bombay Port Trust 
Act, 1879. The plaintiffs say that they imported four cases of Cellulose Tapes 
and ‘Bench Dispensers from London, that the four cases arrived at the Bombay 
docks, that the plaintiéfs paid the necessary customs duty on the goods, that 
the Docks Manager of the Board delivered to the plaintiffs only one of the four 
eases, and that, the remaining thrae cases were not delivered to the plaintiffs. 
The plaintiffs say that the three cases were lost when in the custody of the 
Board, ‘and that they were lost solely due to the acts of negligence, malfeasance 
and non-feasanice on the part of the;Board’s administration and also due to 
want of proper care and caution which the Board were bound in law to take 
in respect of the said goods. One of the defences raised in the suit was that 
the Board are not liable for the misconduct or negligence or malfeasance of 
their servants and that the Board repudiate their liability under s. 87 of the 
Bombay Port Trust Act. In view of. this defence, the plaintiffs applied to 
this Court for a transfer of the suit under art. 228 ‘of the Constitution on the 
ground that, in the plaintiffs’ submission, s. 87 of the Bombay Port Trust Act 
is repugnant to the fundamental rights guaranteed under arts. 14 and 19(1) (f) 
of the Constitution, and that it was necessary to transfer the suit in order that 
the congtitutional question may be decided by this Court. A bench consisting 
of the Chief Justice and Chandrachud J. granted ‘the application and, while 
doiig s0, directed that judgments should riot be delivered in eight other suits 
pendiig in the Bombay Small Causes Court and six suits pending in the City 
Civil Court till this constitutional question is decided. 

On behalf of the plaintiffs, Mr. Amin, urged before us that the second para- 
graph's. 87 of the Bombay Port Trust Act is repugnant to art. 14 and to art. 
19(7) (f) and (g) of the Constitution, and. is, therefore, void and of no legal 

. effect. Section’ 87 is in the following terms :— 

dor, The limitation of suits, ete—No suit or ‘other proceeding shall be commenced 
against any person for anything done, or purporting to have been done, in pursuance of 
this Act, without giving to such person one month’s previous notice in writing of the 
intended suit or other _ proceeding, and of the cause thereof, nor after six months from 
the accrual of the cause of such suit or other proceeding. 

The Board shall not be responsible for any misfeasance, malfeasance or non-feasance 
of any employee appointed under this Act; 

nor, if they should be appointed by the Central Government, under the Indian Ports 
Act, 1875, Conservators of the port for any misfeasance, malfeasance or non-feasance of any 
Deputy Conservator, Master-attendant or Harbour-master, or of any assistant or deputy 
of any such employee, or of any person acting under the authority or direction of or in 
subordination to any such officer, assistant or, deputy; : 

nor for any damage sustained by any vessel in consequence of any defect in any of 
the moorings, hawsers or other things belonging to the Board which may be used by 
such vessel; 

‘ “nor shall the Board, or any of the said employees, be liable in damages for any act 
gona fide done, or ordered to be done, by them in pursuance of this Act.” 

Mr. Amin’s objection was confined only to the second paragraph of the section, 
which says that the Board (i.e. the present defendants) shall not be respon- 
sible for any misfeasance, malfeasance or non-feasance of any employee ap- 
pointed under. this Act. 

In order to’ appreciate Mr. Amin’ s arguments, it is necessary to refer to 
ss. 61A arid 61B of the Act. Sub-section (7)'of s. 61A provides that the Board 
shall, immediately upon the landing of any goods, take charge thereof, except 
as may be otherwise provided in the ‘bye-laws, and store such as are liable in 
their opinioii to suffer from exposure in any shed or warehouse belonging to 
the Board. Sub-section (2) of that section provides, in substance, that if any 
owner fails to remove any’ goods other than those stored in the warehouses 
appointed by the Board within seven clear days from the date on which such 


S 
. 


672 THE BOMBAY LAW REPORTER. [VOL. LXIV. 


goods shall have been landed, such goods shall remain in the premises of the 
Board at the sole risk and expense of the owner, and the Board shall there-* 
upon be discharged from all liability theretofore incurred by them in respect 
of such goods. Section 61B, which was inserted in the Bombay Port Trust 
Act by the Port Trusts and "Ports (Amendment) Act (Act XXXV of 1951), 
runs as follows :— 


“BIB. Responsibility of Board for loss, etc., of goods.—The staat of the Board 

for the loss, destruction or deterioration of goods of which it has taken charge shall, 
subject to the other provisions of this Act and subject also in the case of goods received 
for carriage by railways to the provisions of the Indian Railways Act, 1890 (IX of 1890), 
be that of a @ailee under sections 151, 152 and 161 of the Indian Contract Act, 1872 (IX 
of 1872), omitting the words ‘in the absence of any special contract’ in section 152 of the 
last-mentioned Act.” 
Section 151 of the Contract Act requires a bailee ‘‘to take as much care of the 
goods bailed to him as a man of ordinary prudence would, under similar cir- 
cumstances, take of his own goods of the same bulk, quality and value as the 
goods bailed’’. Under s. 152, the bailee is not responsible for the loss, des- 
truction or deterioration: of the thing bailed, if he has taken the amount of 
care of it described in s. 151. Under s. 161, if by the default of the bailee 
the goods are not returned, delivered or tendered at the proper time, the bailee 
is responsible to the bailqr for any loss, destruction or deterioratior® of the 
goods from that time. The effect of s. 61B, therefore, is that after the Board 
have taken charge of any goods as required by s. 61A(J), the Board are re- 
quired to take the same degree of care of the goods which a bailee is required 
to take under s. 151 of the Contract Act, but that they are not responsible for 
the loss, destruction or deterioration of the goods if they have taken that amount 
of care. 

Mr. Amin’s arguments in support of his contention that para. 2 of s. 87 of 
the Bombay Port Trust Act contravenes arts. 14, 19(/)(f) and 19(1)(g3 of 
the Constitution were based upon the assumption that the liability of the Board 
under s. 61B for the loss, destruction or deterioration of the good§ is limited 
by the provision in the said paragraph of s. 87 that the Board shall not be 
responsible for any misfeasance, malfeasance or non-feasance of any employee 
appointed under the Act. Mr. Amin urged that, in almost all cases, the loss, 
destruction or deterioration of goods, of which the Board have taken charge, 
would be the result of some misfeasance, malfeasance or non-feasance on the 
part of some employee of the Board. In all such cases, the second para. of 
s. 87 would prevent the owner of the goods from recovering from the Board 
the damages suffered by him. Mr. Amin referred to the corresponding, provi- 
sions of the Calcutta Port Act, 1890, and the Madras Port Trust Act, 1905, 
and argued that the second paragraph of s. 87 of the Bombay Port Trust Act, 
1879, is discriminatory inasmuch as it imposes a disability on an importer at 
the Bombay Port which is not imposed on an importer at the Port of Calcutta. 
Section 112 of the Caleutta Port Act, 1890, corresponds to s. 61B of the Bombay 
Port Trust Act, and imposes the same degree of responsibility for the loss, 

® destruction or deterioration of goods on the Commissioners of the Port of Cals 
cutta as is imposed on the Board by s. 61B of the Bombay Port Trust Act. 
However, s. 185 of the Calcutta Port Act, which corresponds to s. 87 of the 
Bombay Port Trust Act, does not contain any provision similar to the second 
paragraph of s. 87 of the latter Act. In the Madras Port Trust Act, ss. 40 and 
111 correspond with ss. 61B and 87 respectively of the Bombay Port Trust Act, 
and Mr. Amin agreed that there is no essential difference between these provi- 
sions and that a Madras importer is under the same disability as a Bombay 
importer in respect of the damages suffered by him. Mr. Amin, however, 
argued that there was no possible justification for the difference between a 
Bombay importer and a Calcutta importer with regard to the remadies which 
are available to them against their respective Port authorities for the loss, des- 
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truction or deterioration of ‘their goods, and that, therefore, para. 2 of s. 87 
of, the Bombay Port Trust Act amounts to a denial of equality before the law, 
and is void under art. 13 read with art. 14 of the Constitution. 

It was also urged by Mr. Amin, but apparently with less iion that 
para. 2 of 3. 87 of the Bombay Port Trust Act puts such a serious limitation on 
. s. 61B that it interferes with the Bombay importer’s rights ‘‘to acquire, hold 
and dispose of property” and ‘‘to .... carry on any occupation, ‘trade or 
business’? which have been guaranteed by art. 19(/) (f) and (g) respectively 
of the Constitutidn. 

As already stated, all the objections ‘raised by Mr. Amia to the consti- 
tutional validity of the second para. of s. 87 are based on the assumption that 
the- responsibility imposed on the Board by s. 61B is limited by the sid para- 
graph of s. 87. We are, however, of the view that this assumption is not justi- 
fied. ‘The scope and the effect of the second para. of s. 87 is to protect the 
Board from the vicarious liability which they might have otherwise incurred 
for the torts committed by their employees in the course of employment. The 
words ‘‘misfeasance, malfeasance or non-feasance’’ appearing in the second 
para. of s. 87 embrace all possible ‘acts or omissions commonly known as torts. 
The: same words appearing in art. 36 of the Limitation Act were interpreted 
by Mr. Justice Farran in Essoo Bhayaji v. The 8. 8. ‘‘Savitri’’,’ to embrace 
“all possible acts or- omissions, commonly known as torts by English lawyers; 
that is to*say, wrongs independent of contract.” When a cause of action is 
solely based upon a tort committed by an employee of the Board, the aggrieved 
„party is precluded by the second para. of's. 87 from suing the Board on the 
ground that they are vicariously liable for the tort committed by their employee 
in the course of his employment. The responsibility, however, for the loss, 
destruction or deterioration of goods, which has been referred to in s. 61B of 
the Act, is the direct responsibility of the Board itself and not that of any of 
its, employees. eit‘ will be noticed that under s. 61A(/) the duty of taking 
charge* of the goods after they are landed is also the duty of the Board. In 
the normal course, the duties of taking charge of the goods after they are 
landed and ôf taking eare of those goods are performed by the Board’s 
‘employees; but since these duties are the duties of the Board, the employees in 
so far’ as they are called upon to discharge these duties must be regarded as 
the agents, and not merely the servants, of the Board. It must follow that if the 
Board is sued for the loss, destruction or deterioration of the goods, the cause 
of action is the failure of the Board to take the requisite degree of care by 
itself or through its agents, and not merely-a tort committed by an employee 
for which the Board is sought to be held vicariously. liable. 

In appreciating the scope of the second ‘para.’ of s. 87, it is necessary to 
observe that the Board have a number of functions and duties unconnected 
with the reception; storage and removal*of goods brought within the Port 
area. Section 68, for instance, enumerates the works which are to be executed 
‘under the Act, and they include wharves, docks and piers; tramways, ware- 
houses, sheds, engines and other appliances; lighthouses, light-ships, beacons 
and pilot boats; laying down moorings and the erection of cranes, scales, ete. ; 
-reflaiming, excavating, enclosing and raising any part of the foreshore; con- 
struction and application of dredges and .other machines; construction and 
maintenance of buildings; and various other types of works, Under s. 78(e), 
the Board is. empowered, to make bye-laws for keeping clean the harbour and 
basins and the works of. the Board. If in the discharge of these and other 
functions of the Board: an employee of the Board incidentally commits a tort, 
para. 2 of s. 87 prevents the aggrieved party from suing the Board on the ground 
-that the Board ‘is vicariously liable for the damage caused. Paragraph 2 of s. 
'87 has, however, no application where a breach is committed of a duty imposed 
on the Board itself. 
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Our view with regard to the scope of the impugned paragraph of s. 87 was 
naturally adopted and supported by Mr. Amin on behalf of the plaintiffs. 
Mr. G. N. Joshi, appearing on behalf of the Board, argued that this view is 
not correct, and further urged that our duty under art. 228 of the Constitution 
is only to determine the constitutional validity of the impugned paragraph of 
s. 87 and not to assess its scope and effect. On the latter part of Mr. Joshi’s 
argument, we must observe that it was not possible for us to consider the 
constitutional validity of the impugned provision without appreciating its scope 
and effect. Our view that the responsibélity of the Board wnder s. 61B is not 
limited by the second para. of s. 87 has further led us to the conclusion that it 
is not necessary for the disposal of the present suit to decide whether the second 
paragraph of s. 87, in the sense in: which we understand it, contravenes any of the 
fundamental rights guaranteed under the Constitution. Under art. 228 of the 
Constitution, this Court has undoubtedly the jurisdiction to decide whether a 
question of law as to the interpretation of the Constitution is required to be 
_ determined for the disposal of a suit which was pending in a Court subordinate 
to it. 

On the scope and effect of the second paragraph of s. 87, Mr. Joshi. pointed 
out that the responsibility of the Board for the loss, destruction or deterioration 
of goods under s. 61B has been expressly made “subject to the other provisions 
of this Act.’’ Mr. Joshi urged that the second paragraph of s. 87 is one 
such provision. In thig connection, Mr. Joshi referred to a number ef decisions 
such as those in Bombay Steam Navigation Co. Lid. v. Vasudev Baburao,? 
Lakhaji Dotlaji & Co. v. Boorugu Mahadeo Rajanna? and Sheik Mahamad 
Ravuther v. The British India Steam Navigation Co., Ltd.,4 Where it was held 
that it is open to a bailee to contract himself out of the obligations imposed 
under s. 151 of the Contract Act. Mr. Joshi argued that what could be done 
in a private contract to limit the liability of a bailee under s. 151 of the Contract 
Act has been done by the Legislature in the second para. of s. 87. This argu- 
ment would have been acceptable if the second para. of s. 87 had purported to 
limit the liability mentioned in s. 61B. As stated above, this provision is in- 
tended to meet a very different situation. The second para, of *s. 87 does not 
say that the Board shall not be responsible for any loss or damage caused by 
any misfeasance, malfeasance or non-feasance of any employee appointed under 
the Act; it merely says that the Board shall not be responsible for any mis- 
feasance, malfeasance or non-feasance of any employee appointed under the 
Act. The latter statement relates to causes of action based on torts committed 
by its employees for which the Board cannot be sued, and is not so wide as to 
absolve the Board from the responsibility for any loss which has resulted from 
a breach of a duty imposed on the Board, but which can be attributed to some 
act or default on the part of its employees. 

Mr. Joshi then relied on the following passage from para. 226 (page 117) of 
Halsbury’s Laws of England (8rd edn.), Vol. I :— 

“The custodian is further responsible to the owner of the chattel entrusted to him 
both for the negligence of his ‘agents or servants, and for their acts of fraud or other 
wrongful acts) provided that such acts were committed by them within the apparent 
seope of their authority, either in the supposed interest of their principal or master of in 
the course of their employment. And although, usually speaking, such a custodian incurs 
no responsibility where an act of fraud or negligence is committed by a servant or agent 
not in the course of his employment or outside the scope of his authority, he may be 
liable if he was negligent in engaging the servant whose act occasioned the loss.” 

In our view, these observations indicate the extent of the care which a bailee 
is required to take. As provided by s. 152 of the Contract Act, a bailee is not 
responsible for the loss, destruction or deterioration of the thing bailed, if he 
has taken as much care of the goods bailed as a man of ordinary prudence would 


2 (1927) LL.R. 62 Bom. 37, 3.0.29 Bom. 3 (1938) 41 Bom. L.R. 6. 
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take of his own goods..The above observations cannot, in our view, be taken to 
amply that where a bailee employs a servant to take care of the goods in his 
charge, his duty as a bailee comes to an end, and that if the goods are then lost 
on account of the negligence of the servant, a suit against the bailee for the 
damages occasioned by the loss is a suit solely’ based upon the tort of the servant, 
‘for which the bailee is sought to be made vicariously liable. 

Mr. Joshi then referred to the judgment of Bhagwati J. in The Prince Lane 
Ltd. v. The Trustees of Port of Bombay.© That suit was brought by the 
owners of a motor vessel against the Board, the Dock Master and a third party. 
While the vessel was berthed alongside a quay in the Alexandra Docks, certain 
drums containing film waste lying along the quay caught fire, with the result 
that damage was: caused to the plaintiffs’ vessel. The suit was ‘dismissed on the 
ground of limitation, but the learned Judge held: on the merits that the Board 
and the Dock Master’ had committed’ a breach of one of the statutory Nae 
made under s. 73 of the Bombay Port Trust Act in allowing the drums of 
waste to lie-on the quay. ‘Dealing with the defence taken under the ea 
paragraph of s. 87 of the Act, ‘the learned Judge observed: 

. “,,.It therefore follows that the Board shall not be responsible for any torts committed 

by any officer or servants appointed under the Act. This defence could avail the first de- 
fendants (the Board) if what was done was merely a tort committed by the second defend- 
ant (the Dock Master). That would be the position only if there was a neglect of the com- 
mon law duty owed by the defendants 1 and 2 to the plaintiffs. This defence, however, would 
not ‘avail the first defendants if the damage which was suffered by the plaintiffs was the 
consequence of the breach of a ‘statutory duty.” 
It is thus clear that this decision, in so far as it is relevant to the case before us, 
supports the view which we are inclined to take of the scope of the second para, 
of s. 87.° It will be observed that, in the case decided by Bhagwati J., no 
question regarding the liability of the Board as a bailee was involved. But the 
* observations *of Bhagwati J. are useful in showing that the second para. of 
s. 87 only absolves the Board from the-vicarious liability for torts committed 
by its employees. 

Mr. Joshi also referred to a judgment of Tendolkar J. in The Ahmedabad 
Jupiter Spinning, Weaving & Manufacturing Co. Lid. v. The Trustees of the 
Port of Bombay. This suit was filed against the Board to recover damages for 
refusal to deliver to the plaintiffs certain drums of caustic soda. The Shed 
Manager of the Board had refused delivery on the ground that he believed that 
the goods belonged to another consignee, and. this action. of the Shed Manager 
was supported by the Chairman of the Board. Dealing with the defence of 
the Board taken under the second para. of s. 87, the-learned Judge observed :— 

“,...Now the first part of this sub-section (ie. the second paragraph of section 87) 
obviously relates to liability of the employer for the torts‘committed by his officers or 
servants. In common law, the employer would be liable for such torts; but in the case 
of public officers, it is usual in statutes to confer upon them an indemnity in respect of 
“tortious acts of their servani A E 
‘The learned Judge went on 1 to observe that, assuming that this. paragraph would 
afford protection to the Board for the acts of their officers or servants, the Board 
was not absolved from its responsibility because the Chairman of the Board 
had supported the action of the Shed Manager in refusing to give ‘delivery of 
the drums to the plaintiffs. This decision also, in so far as it is relevant for 
our present purpose, shows that the second para. of s. 87 protects the Board 
from the vicarious: liability for the torts committed. by its employees, but does 
not extend to.cases. where the Board is sued for a breach of duty on its part. 

We are, accordingly, of the view that the second para. of s. 87 of the Bombay 
Port Trust.Act does not limit the liability of the Board under s. 61B of the Act. 

5 (1949) 0.C.J. Suit No. 1592 of 1943, de- 6 (1953) O.C.J. Suit No. 652 of 1949, de 
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It is, therefore, not necessary for the disposal of this suit to decide whether the 
second para. of s. 87 contravenes any of the fundamental rights guaranteed by 
the Constitution. 
The suit will, accordingly, be returned to the Bombay Small Causes Court 
for disposal according to law. 
a Under the cireumstances of the case, there will be no order as to costs in this 
ourt. 


Before) Mr. Justice Tarkunde and Mr. Justice Chitale. 


= THE UNION OF INDIA v. B. D. RATHI.” 

Minimum Wages Act (XI of 1948), Secs. 12, 14, 3(2)(d), 4, 13—Minimum Wages (Central) 
Rules, 1950. Rule 25—Railway Servants (Hours of Employment) Rules 1951, Rule 
5—Employer under contract ‘of employment paying employees total remuneration 
including over-time wages to which they would be entitled under Act and Rules— 
Whether r. 25 imposes liability on employer to pay over-time wages at rates fixed 
under Act and Rules—Employer agreeing to pay employees more than minimum 
wages fixed according to Act and Rules—Whether employer liable to pay over-time 
wages at higher scale calculated according to r. 25—Expression “ordinary rate of 
wages” in r. 25 whether means “ordinary contract of wages”. 

Under the Minimum ‘Wages Act, 1948, so long as the employer pays. the em- 
ployees the total minimum wages, including over-time wages, as provided by the 
Act and the rules made thereunder, the contract between the employee and the 
employer in regard to payment of wages is left intact. 

Chairman, M. P. Trust v. Claims Authority,’ agreed with. 

Bahadursingh Birsing v. C. P. Fernandes and The Workmen of the Bombay Port 
Trust v. The Trustees of Port of Bombay,’ referred to. 

e The expression “ordinary rate of wages” in r. 25 of the Minimum Wages (Cen- 
tral) Rules, 1950, means the ordinary, i.e. minimum rate for normal work (not over- 
time work) fixed under the Act, as contrasted with “overtime rate.” , 


Tue facts appear in the judgment. 


In Spl. C.A. No. 1319 of 1961. 


D. X. Parikh, for the petitioner. 
P. R. Namjoshi, for respondent No. 2. 
In Spl. C. As. Nos. 1745, 1746, 1747, 1748 and 1749 of 1961. 
S. Parikh, for the petitioners. 
R. Namjoshi, for respondent No. 2. 
In Spl. C. As. Nos. 1750, 1751, 1752 and 1753 of 1961. 


D. S. Parikh, for the petitioners. 


D. 
P. 


CHITALE J. These are applications against the decision by the Authority 
under the Minimum Wages Act, 1948, at Bombay, (hereinafter referred to as 
the Authority), on applications submitted by several employees of the Central 
Railway. The employees applied to the Authority alleging that they worked for 
51 hours a week, although according to the provisions and rules framed under 
the said Act they were required to work only for 48 hours during a week; thus 
they have worked overtime for 3 hours per week, and hence they were entitled to 
extra wages payable as per rules framed under the said Act for the: overtime 
work done by them during the period beginning with April 1, 1952, upto the 
date of the applications. It is common ground that the employees are monthly 
rated employees, and that they are workers in a scheduled employment: 

*Decided, April 25, 1962. Special’ Civil 1 [1957] A.I.R. Mad. 69. 
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e These applications were opposed -by the Central Railway on the ground that 
the Authority had no jurisdiction to entertain claims prior to 1957, and that 
the Minimum Wages Act, 1948, was not applicable to the employees-applicants, 
as these employees are entitled ‘to renumeration as per Prescribed Seale of Pay 
and Hours of Employment Regulations of Central Railway, from the moment 
they are brought on monthly rates of pay. It was not disputed before the 
Authority, nor before us, that the employees concerned are railway servants 
whose employmeht is ‘‘continuous’’,“and their cases fall under r. 5 of ‘Railway 
Servants (Hours. of Employment) Rules 1951’. The point that was urged be- 
fore the Authority was that the rules framed under s. 71E of the Indian Rail- 
ways Act provide for thet remuneration, i.e. wages, payable to employees, in- 
cluding wages for overtime work; the employees concerned are governed by 
these rules, and hence the provisions of the Minimum Wages Act, 1948, and 
rules. framed thereunder do not apply to the cases of these employees. The 
Authority overruled this contention. It was also-urged before the Authority 
that in-view of r. 32 of the Minimum Wages .(Central) Rules, 1950, the pro- 
visions of the Minimum Wages Act did not apply. This contention also was 
over-ruled. In view of these conclusions, the Authority held that the employees- 
applicants were entitled to the benefits conferred on them by the Minimum 
Wages Act, and were entitled to claim wages for overtime work as provided 
by the safd Act, and rules, framed thereunder. It is against this decision that 
these Special Civil Applications are preferred to this Court under art. 227 
of the Constitution. 

Mr. Parikh, who appears for the. Central Railway, contends that the Autho- 
rity was wrong in holding that the provisions of the Minimum Wages Act, 
1948, (hereinafter referred to as the said Act) applied to the cases of the em- 
ployees concerned. The contention advanced by Mr. Parikh before us is slightly 
different, from,the contention advanced before the Authority. This contention 
does not seem to have been advanced before the Authority in the particular 
form in which it is advanced before us. We have, however, allowed him to 
raise that contention inasmuch as the facts on which it is based are not disput- 
ed, and we are told. that the same point arises in many cases before the Autho- 
rity; moreover Mr. Namjoshi, who appears for the employees, also stated that 
it would be desirable that this Court decides the point that is urged by Mr. 
Parikh. Mr. Parikh contends that the object of the said Act is to provide for 
the minimum rates of wages in the case of scheduled employees, and the Act 
ensures that in the case. of the employees, to whom the Act applies, every 
employer shall pay at least the minimum wage prescribed by the said Act and 
rules thereunder. Mr. Parikh contends that while considering the question of 
overtime wages payable to such employees, the total amount of wages paid by 
the employer to an employee will have tô be considered in order to find out 
whether the minimum wage, as provided by the said Act and the rules there- 
under, is paid to that employee or not. In other words, Mr. Parikh contends 
that the Railway pays to the employees concerned more than what they would 
be entitled to according to the provisions of the said Act, and the rules there- 
wifder, including the overtime wages, and hence the employees in these cases 
are not entitled to any relief. 

As against that, Mr. Namjoshi for the employees contends that it is open to 
an employer to agree to pay more than the minimum wages fixed according to 
the provisions. of the said Act and the rules thereunder, and if he chooses to do 
so, he undertakes the liability to pay overtime wages also at a higher scale 
éalculated according to r. 25 of the Minimum Wages (Central) Rules, 1950, 
and hence the employees in these cases are entitled to the overtime wages as 
elaimed by them. 

In view of these contentions, the main question for consideration is: What ~ 
is the ey the employer, in view of the provisions of the Minimum Wages 
Act, 1948? Hence before dealing with the facts in these applications, it would 
be necessary to note the relevant provisions of the said Act. Section 2(b) 
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defines the expression ‘‘appropriate Government’’, and according to that de, 
finition, in relation ‘to any scheduled employment carried on by or under the 
Authority of the Central Government or a Railway Administration, it means the 
Central Government, and in relation to any other scheduled employment, it 
means the State Government. Section 2(h) defines ‘‘wages’’, and that definition 
indicates that the expression ‘‘wages’’ includes all remuneration capable of 
being expressed in terms of money payable to an employee, but it excludes 
certain items mentioned in the said definition. This definition makes it clear 
that the expression ‘‘wages’’, as used in the said Act, includes not only the 
basic wage, but also other types of remuneration included in that definition. 
Section 3 casts a duty on the appropriate Government to fix the minimum rates 
of wages. Section 3, sub-s. (2), reads thus :— 

“The appropriate Government may fix,— 

(a) a minimum rate of wages for time work (hereinafter referred to as ‘a mini- 
mum time rate’); 

(b) a minimum rate of wages for piece work (hereinafter referred to as ‘a mini- 
mum piece rate’); 

(c) a minimum rate of remuneration to apply in the case of employees employed 
on piece work for the purpose of securing to such employees a minimum rate of wages 
on a time work basis (hereinafter referred to as ‘a guaranteed time rate’); 

(d) a minimum rate (whether a time rate or a piece rate) to apply in substitution 
for the minimum rate which would otherwise be applicable, in respect of overtime work 
done by employees (hereinafter referred to as ‘overtime rate’).” 

Section 3, sub-s. (2) thus makes it clear that the expression ‘‘wages’’ consists 

of component parts, one of which is ‘overtime rate’. Section 3, sub-s. (3) 

makes it clear that the fixation of minimum rates of wages would be in rela- 
tion to the factors mentioned in that sub-section, such as different scheduled 
employments, different classes of work in the same schedule@ employment, 
adults, adolescents, children and apprentices, and different localities; so also 
the fixation of minimum rates of wages would be with reference to the period 
of work, viz. by the hour, by the day, by the month, or by such other larger 
wage period as may be prescribed by rules under the said Act. Section 4 pro- 
vides inter alia that the minimum rate of wages fixed or revised by the appro- 
priate Government shall consist of not only the basic rate of wages with or with- 
out the cost of living allowance, but also of the cash value of the concessions in 
respect of supplies of essential commodities at a concessional rate where so 
authorised. Thus the cost of living allowance and the cash value of the said 
concessions are to be computed while fixing or revising the minimum wages. 
Section 5 lays down the procedure for fixing and revising minimum wages. 
Sections 7 to 9 provide for Advisory, Board, Central Advisory Board, Compo- 
sition Committees ete. to help and advise the committees mentioned in s. 5 and 
the appropriate Government in fixing and revising minimum wages. Section 11 
lays down that minimum wages shall be payable in cash unless otherwise pro- 
vided for. Section 12, which is very material for the determination of the 
question arising in these applications, lays down the liability of an employer. 
Relevant portion of that section reads thus :— 

“12, Payment of minimum rates of wages.——(1) Where in respect of any scheduled 
employment a notification under section 5 or section 10 is in force, the employer 
shall pay to every employee engaged in a scheduled employment under him wages 
at a rate not less than the minimum rate of wages fixed by such notification for that 
class of employees in that employment without any deductions except as may be autho- 
rised within such time and subject to such conditions as may be prescribed. 

(2)...” 
This section makes it clear that where in the case of any scheduled employment 
a notification under s. 5 is published and is in force, the employer shall be 
liable to pay wages at a rate not less than the minimum rate of wages fixed by 
such notification, ‘Section 13 provides that the appropriate Government may 
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insuch cases fix the number of hours of work, which would constitute a normal 
working ‘day, inclusive of one or more specified intervals, and provide for a 
day of rest'in every period of seven days, which the employer shall allow. It 
also lays down that the appropriate Government may provide for payment for 
work done on'a day of rest, at a rate not less than the overtime rate. Sub- 
section (2) of s. 13 deals with particular classes of employees with reference 
to the nature of heir: employment, spoh as employees doing emergency work 
or whose employment is intermittent. ‘Section 14 deals with overtime wages 
in-the ease of those employees, whose minimum rate of wages is fixed nades the 
said Act. Relevant portion of that section reads thus :— 


“14, Overtime—(1) Where an employee, whose minimum rate of Taa is fixed 
under ‘this Act by the hour, by the day or by such a longer wage-period as may be 
prescribed, works on any day'in excess of the ‘number of hours constituting a normal 
working day, the employer shall pay him for every hour or for part of an hour so worked 
m excess‘ at the overtime rate fixed under this Act or under’ any law of the appro- 
priate’ Government for the time being in force whichever is higher. 

(2). 

Tt is clear from the wording of s. 14 that that section imposes liability on the 
employer to pay the employees wages for the overtime work done by them at 
the rate figed under the provisions of 'the said Act or under any law of the 
appropriate Government for the time being in force, wiichever is higher. This 
section makes it clear that the employees doing overtime work are entitled to 
get wages for the overtime work either at the rate fixed under the provisions 
and rules of the said Act, or under any other law of the appropriate Govern- 
ment, if such wages fixed by the latter law are higher than those fixed by the 
former one. Section 22 lays down penalties for breach of some of the provi- 
sions of the said Act by employers. For example, if an employer pays less 
than thg minimům rates of wages fixed according to the provisions of the sdid 
Act, he will be liable to punishment; so also if he contravenes any rule or order 
under s. 13, he will be liable to punishment ‘as provided by s. 22. Section 22A 
provides for punishment for contravention of those provisions of the said Act, 
which, are not covered by s. 22. Section 25 reads thus :— 

“25, Contracting out.—Any contract or agreement, whether made before or after 

the commencement of this Act, whereby an employee either relinquishes or reduces his 
right to a minimum rate of wages or any privilege or concession accruing to him under 
this Act shall be null and void in so far as it purports to reduce the minimum rate of 
wages fixed under this Act.” 
It is clear that s. 25 is intended to secure for scheduled employees minimum 
wages as prescribéd by the said Act, and hence any contract by which an em- 
ployee agrees to relinquish or reduce his right to get minimum rate of wages 
is declared void. These are the provisions of the Minimum Wages Act, 1948, 
with which we: are concerned. 

Mr. Namjoshi, on behalf of the employees, relies on s. 3, sub-s. (3)(b), and 
points out that. the minimum rates of. wages are fixed with reference to hour, 
days month, or such other larger wage period as may be prescribed. He also 
relies on s. 13, and contends that this section clearly’ indicates that the object 
of the said ‘Act is not merely to provide for minimum wages, but also to regu- 
late the hours of work, and to provide a day of rest with other consequences. He 
also points out that the enforcement of these provisions is ensured by ss. 22 
and 22A. He also invites our attention to s. 26(2A) under which appropriate 
Government’ may direct that in certain cases provisions of the said Act or any 
of them shall not apply.. Relying on these provisions, Mr. Namjoshi contends 
that the object of the said Act is not merely to provide minimum wages, the 
said Act confers various other rights on the employees, and hence the mere fact 
that an employer pays his employees the amount to which they would on the whole 
be entitled actording to the provisions and rules framed under the said Act, 
does not absolve the employer from liability to pay overtime wages as preserib- 
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ed by the rules under the said Act, i.e. ‘at double the ordinary rate of wages’. 
Mr. Namjoshi relies on r. 25, and contends that the employees in these cases are 
entitled to get overtime wages ‘‘at double the ordinary rate of wages’’, i.e. at 
double the contract rate of wages, that rate being higher. Mr. Namjoshi strong- 
ly relies on the words ‘‘ordinary rate of wages’’; according to him, this expres- 
sion clearly shows that the employees are entitled to overtime wages at double 
the contract rate of wages, if the contract, rate is higher than, the rate preserib- 
ed under the provisions and rules of the said Act. 

Now, r. 25 must be read with s. 14 of the said Act. Material words in s. 14 
are ‘at the over-time rate fixed under this Act’. Section 3(2)(d@) makes it 
clear that the expression, ‘overtime rate’ as used in the said Act means a mini- 
mum rate in substitution for the minimum rate otherwise applicable, in res- 
pect of overtime work. Section 4 uses the expression ‘basic rate of wages’, 
and lays down what that rate shall consist of. Explanation to r. 25, while 
defining the expression ‘ordinary rate of wages’, lays down that it shall con- 
sist of ‘basic wage’ plus allowances and concessions referred to in s. 4, but 
not bonus. Section 13(c¢) provides for payment for work done on a day of 
rest at a rate not less than over-time rate. In view of these provi- 
sions there can be no doubt that the said Act is intended to secure for employees 
minimum wages not only for normal work, but also for over-time work, and a 
duty is cast on the apprepriate Government to fix rates of such minifum wages. 
In these cases the employees’ claim is under the Minimum Wages Act, 1948, 
and under any other law of appropriate Government as mentioned in s. 14. The 
question for, consideration is whether the expression ‘ordinary rate of wages’, 
used in r. 25, means ‘ordinary contract rate of wages’ or ‘ordinary minimum 
rate of wages for normal work fixed by the said Act’, As stated above, in 
view of ss. 3(2)(d), 4, 13 and 14 there can be no doubt that the Legislature 
intended to fix the minimum rate of wages for over-time work also, and a duty 
is cast upon the appropriate Government to fix that rate. Reading r. 25 with 
the above-mentioned provisions of the Act, we think that expression ‘ordinary 
rate of wages’ in r. 25 means the ordinary, i.e. minimum rate for normal work 
(not overtime work) fixed under the said Act, as contrasted with ‘overtime 
rate’. Moreover if the expression ‘ordinary rate of wages’ in r. 25 is interpret- 
ed to mean ‘ordinary contract rate of wages’, such interpretation would en- 
large the scope of r. 25 beyond that of the provisions of the said Act, which 
cannot be done. In our opinion, the said Act does not interfere with the do- 
main of contract so' long as the contract provides the total minimum wages fixed 
’ by that Act. 

The next question for our consideration is whether r. 25 imposes Liability on 
the employer to pay overtime wages at the rate fixed according to the provisions 
and rules under the Minimum Wages Act, 1948, irrespective of the fact that 
under the contract of employment the employer pays the employees the total 
remuneration, including over-time wages, to which they would be entitled ac- 
cording to the provisions and rules under the said’ Act. Section 25 would not 
be helpful while considering this question, because it only lays down that if 
an employee gives up his right to the minimum wages as provided by the Said 
Act, the contract of employment will be void to that extent. The material sec- 
tion would be s. 12. That is the section which determines employer’s liability. 
That section makes it quite clear that the only liability that is imposed 
on the employer is that he shall pay every employee engaged in a scheduled 
employment wages at a rate not less than the minimum rate of wages fixed by 
a notification under s. 5 for that class of employment. It is true that s. 13 of 
the said Act deals with fixing the hours of a normal working day. It also makes 
provision for a day of rest during seven days. These provisions also are, how- 
ever, made primarily with a view to fix minimum wages, which cannot be done 
without reference to hours of work and other working conditiogs. Section 3, 
sub-s. (2) (d), however, makes it quite clear that ‘overtime rate’ is a component 
part of the ‘minimum rate of wages’. There is no provision in the said Act, 
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nor in the Rules thereunder, except r. 24(44), which prohibits over-time work, 
such as s. 51 of the Factories Act. On the other hand, s. 14 as well as r. 25 
contemplate.over-time work, and provide wages. for such over-time work. Our 
attention was invited to the Railway Servants (Hours of Employment) Rules, 
1951. Rule 5.of those. Rules provides that a railway servant, whose employ- 
ment. is continuous, shall not be employed for more than 54 hours a week on the 
average in any month. Reading this rule along with r. 25 framed under the 
Minimum Wages Act, 1948, it is clear that if an employee works for more than 
48 hours a week (but not more than 54 hours), he would be entitled to over- 
time wages as prescribed by r. 25. Section 14 provides wages for the over-time 
work done by the employees. Considering the relevant provisions of the said 
Act, it appears that although certain provisions of the Act deal with fixing the 
hours of a normal working day, or with. providing a day of rest during the 
week, the dominant object in making all these provisions is to provide a mini- 
mum wage-with reference to the work done by the employee. The main object 
of the said Act does not seem to be to regulate the mode of work or the hours 
of work without reference to wages. If that is so, it would be difficult to accept 
the contention that because hours of work are regulated, the employer is liable 
to pay for over-time work, even though the total wages paid under the contract 
of employment are equal to or more than the total minimum wages, including 
wages €or overtime work, fixed according to the proyisions and rules of the said 
Act. In our opinion, the liability of the employer is determined by s. 12 of the 
said Act. Considering the relevant provisions of the said Act together , it appears 
to us that so long as the employer pays the employees the total minimum wages, 
including overtime wages, as provided by the said Act and the rules thereunder, 
the domain of contract is left untouched, The object of the Act seems to be to 
secure'minimum wages for the employees according to the nature and duration 
of the work done by the employees. In this respect, reference may usefully be 
made to a decision of the Madras High Court in Chairman, M. P. Trust v.*Claims 
Authority.’ In that case, it was urged that there was no default on the part of 
the employer, inasmuch as the employer had paid the wages prescribed by the 
Minimum Wages Act, considering the total payments actually made to the em- 
ployees. While considering this contention, the Court observed (p. 72): 

v- “Basically what the employee is entitled to is wages. The scheme of the Act is to 
provide for a minimum wage for each employee. The minimum applies to the rate. 
But what is payable is still the wages. The Act provides for the payment of a minimum. 
So'long as that minimum is paid, the contractual wage structure is left unaffected and 
the component parts of the wages can still be regulated by the contract between the 
employer and the employee. 

...Section 3 directs that the minimum rates of wages shall be fixed by tha appro- 
priate Government for the different classes of employees. When those rates are fixed 
and notified under S. 5(2) of the Act, the employee’s right is to be paid at the minimum 
rate applicable to him and the employer’s duty, as defined by S. 12(1), is to pay at that 
minimum rate to the employee. 

. Except for that liability, the contract between the employee and the employer is 
left intact. If, for instance, the contract rate of wages is higher, the statutory right and 
obligation do not come into play. The statutory right of the employee itself is to receive 
wages at a rate not lower than the notified minimum rate.” 

‘With respect, we agree with the view expressed in these observations. It ap- 
pears to us that except for the liability imposed on an employer by s. 12, sub-s. 
(1), the contract between the employee and the employer in regard to payment 
of wages is left intact. In the above-said case, the Court also took the view 
that s. 4 of the said Act did not permit the Government to alter the contractual 
wage structure, and fix different minima for the component parts of the wages 
payable to the employee. The Court observed (p. 72): 

“What is payable, as we said, is wages at the contract rate or wages at the pres- 
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cribed minimum rate, whichever is higher. It is against this background that we have 
to construe the scope of S. 4 of the Act.... 

...It is for the minimum rate that s. 4(1) provided, though that rate could consist 
of component parts. Section 4(1) did not postulate different minima for several 
components; nor could each such minimum constitute the minimum rate of wages within 
the meaning of S. 4(1). The Government had no statutory authority to provide for 
separate enforceable minima for the several components in the wage structure.” 

In our opinion, this would be the correct view of the provisions of the Mini- 
mum Wages Act, 1948. 

Reference was also made to Bahadursingh Birsing v. C. P. Fernandes?, and 
the decision of the Supreme Court in The Workmen of the Bombay Port Trust v. 
The Trustees of Port Bombay.3 In our opinion, these decisions do not deal 
with the point that we have to consider. 

Thus, in our opinion, the object of the Act being to provide minimum wages 
to the employees according to the nature and the duration of the work done by 
the employees, we have to find out what is the total liability imposed on the 
employer in order to achieve that object; as pointed out above, s. 12(/) is the 
only section, which defines that liability of the employer as regards the pay- 
ment of wages. Thus it is clear that so long as the employer pays the total 
minimum wages as provided by the said Act and the rules thereunder, the 
employer will not be liable to pay anything more, merely because tlfe Act 
provides for the regulation of the hours of work, and because r. 25 prescribes 
wages for the overtime work at double the ordinary rate of wages. 

In these applications, it is the contention of the Central Railway that what 
is being actually paid to the employees in question is either equal to or more 
than the total minimum wages according to the provisions and rules of the said 
Act, In these cases it is not disputed that the employees in question belong 
to the category whose employment is continuous. It is also not disputed that 
the employment of these employees falls in the category at Serial Nos. 7 and 
8 mentioned in Part I of the Schedule to the Minimum Wages Act, 1948. 

The Authority does not seem to have decided the question whethe? the em- 
ployees concerned are paid the total minimum wages as provided by the said 
Act, as contended by the Central Railway. Hence we shall have to remand 
these cases back to the Authority. The Authority shall allow the parties to 
lead further evidence, if they desire to do so. The Authority shall'then find 
out whether the wages, that are actually paid to the employees in these cases, 
fall short of the total minimum wages as provided by the said Act, including 
wages for overtime work as provided by r. 25, as per rates mentioned in the 
relevant notification. If the wages actually paid fall short, then the employees 
will be entitled to get the amount by which they fall short. 

In Special Civil Application No. 1819+*o0f 1961, it appears that the advocate 
for the Central Railway retired for want of instructions, and hence order was 
passed ex parte in favour of the employees. It is admitted before us both by 
Mr. Parikh for the Central Railway and Mr. Namjoshi for the employees that 
the question as to whether the employees in this application are entitled to 
phe claim allowed by the Authority, would depend upon a consideration of 


their rights in the light of the observations made above. Hence the order” 


made in favour of respondents Nos. 2 to 30 in Special Civil Application No. 
1319 of 1961 also will have to be set aside, and their cases also will have to be 
considered again by the Authority. 

For reasons indicated above, we set aside the order made by the Authority 
in each of the above applications, and send the cases back to the Authority for 
disposal aceording to law, in the light of the observations made above. 

The contention taken up by the Central Railway before us was not speci- 
fically and in the same form taken before the Authority, and hence we make no 
order as to costs in all these applications. : 

Order accordingly. 

2 (1955) 57 Bom. L.R. 1020. 3 [1962] 1 S.C.J. Notes 8. 
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è l Before Mr. Justice Patel. 


THE UNION OF INDIA v. DR. MAQSOOD AHEMED.* 


Administration of Evacuee Property Act (XXXI of 1950), See. 26(2)—Administration of 
Evacuee ‘Property (Amendment) Ordinance (6 of 1956), Sec. 9—Administration of 
Evacuee Property (Amendment) Act (XCI of 1956), Sec. 16(2)—General Clauses Act 
(X of 1897), Sec. 6—Civil Procedure Code (Act V of 1908), O. XLVII, n. 1-—Appliea- 
tion for review under s. 26(2) of A XXXI of 1950 pending at date of promulgation 
of Ordinance No. 6 of 1956 whether competent after passing of Ordinance and Act— 
Whether remedy of review under s. 26(2) of Act limited to circumstances mentioned 
‘in O. XLVII, r. 1 of Code—Power to review under s. 26(2) whether eevailable to 
officer succeeding officer who had passed order—Whether such power could: be ex- 
ercised only suo motu. 


An application under s. 26(2) of the Administration of Evacuee Property Act, 1950, 
made to the Custodian for review of an order passed by his predecessor, which was 
pending at the time of the promulgation of the Administration of Hvacuee Property 
(Amendment) Ordinance, 1956, whereby s. 26 of the Act was omitted, is competent 
by virtue of s. 6 of the General Clauses Act, 1897. 

Indira Sohanlal v. Custodian of Evacuee Property, Delhi, Sawaldas Madhavdas v. 
Arati Cotton Mills’ and Sipahimalani v. Fidchussein, referred to. 

Th® remedy of review which was available under s. 26(2) of the Administration of 
Evacuee Property Act, 1950, was not limited only to the circumstances mentioned in 
O. XLVII, r. 1, of the Civil Procedure Code, 1908. The remedy was available e.g. where 

an order was obtained behind the back ofa party interested in the passing of the 
order or by suppression of facts or for some other reason which showed that the order 
was clearly illegal in law. But such a remedy of review was not available merely 
because a succeeding officer took a contrary view that he was entitled to set aside 
he order passed by his predecessor. 

Bibi Nazma v. R. P. Sinha; dissented from. . 

Chhajju Ram v. Neki,’ Sita Ram Goel v. The Municipal Board, Kanpur,’ and Charles 
Bright € Co., Limited v. Sellar,’ referred to. 

Under s. 26(2) of the Administration of Evacuee Property Act, 1950, the power to 
review was available to the officer who had succeeded the officer who had passed the 
order. 


Kartar Singh v. Custodian M. E. P., Pepsu, referred to. 
The power of review under s. 26(2) of the Administration of Evacuee Property Act, 


1950, could be exercised suo motu as well as on an application of a person aggrieved by 
the order. 


On January 10, 1950, the Deputy Custodian of Evacuee Property declared 
Abdul Rashid Khan and S. A. Quraishi evacuees and took charge of the busi- 
ness, the tenancy rights and stock-in-trade of ‘‘Marina Hotel” belonging 
to them. At the relevant time in the above premises the evacuees had about 
five lodgers. From these lodgers the evacuees were recovering a sum of Rs, 905, 
though they were paying actual rent of Rs. 555-12-0 per month. On January 
27, 1950, the Deputy Custodian of Evacuee Property entered into an arrange- 
ment with the lodgers to the effect that they should together pay him consoli- 
dated rent of Rs. 555-12-0 and an additional amount of 20 per cent. over the 
entire collections which the evacuees were collecting from these lodgers which 
came to a sum of Rs. 181, as, what he called, ‘establishment charges’, The rest 
of the liabilities in the form of light bills, gas bills and sweeper charges were 
to be disbursed directly by the lodgers. This arrangement continued upto the 

‘Decided, February 23, 1962. First Appeal 4 [1954] A. I. R. Pat. 48 


No. 405 of 1960, against the decision of G. A. 5 (1922) L. R. 49 I. A. 114, s.c. 24 Bom. 
Thakkar, Judge, City Civil Court at Bombay, L. R. 1288. 


in Suit No. 2299 of 1958, 6 [1959] S. C. R. 1148. 
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end of about March, 1955, when Dr. Maqsood Ahemed (plaintiff) who was one. 
of the lodgers approached the Custodian of the Evacuee Property with a request 
that the entire business should be allotted to him. Arrears of some of the lod- 
gers he wWndertook to pay: The Custodian acceded to the request made by 
the plaintiff and assigned the entire business along with the tenancy rights to the 
plaintiff on April 26, 1955. Thereafter, on April 30, 1955, he made a declara- 
tion under s. 12-A of the Administration of Evacuee Property Act, 1950, then 
in force, absolving himself from all responsibility with respect*to the tenancy 
rights in respect of the property. 


Immediately after this order was made, one Mohsin Abdulla, who was then 
a lodger, mde an application for revision of this order to the same authority 
and also a review application of this order. At this time the then Custodian 
had retired and a new one had come in his place. Immediately this application 
was made, Mr. Godbole, who was then the Custodian, issued an order directing 
the landlord not to give effect to the order made on April 30, 1955, by his 
predecessor. Ultimately the Custodian decided the review application on 
January 18, 1957, in which he held that the order made by his predecessor was 
invalid and, therefore, he set it aside. Against this order in review, the plain- 
tiff went in revision to the Custodian General under s. 27 of the Act. His 
application was rejected on February 11, 1958, after hearing the plaintiff, 
Mohsin Abdulla and all the other lodgers who were lodging in the premises. 

On August 20, 1958, the plaintiff instituted the present suit for a declaration 
that the order under s. 12-A of the Administration of Evacuee Property Act 
dated April 30, 1955, was valid and binding on the Custodian and that’the 
plaintiff was the lawful tenant of the suit premises, secondly that the orders 
dated January 18, 1957, and February 11, 1958, of the Custodian and the Cus- 
todian General were ultra vires, illegal, null and void and of no effect and 
prayed that they should be set aside and thirdly he prayed for eonsequential 
relief of injunction. : 

The trial Judge held that the orders made in the review petitionewere with- 
out jurisdiction and that the order under s. 12-A dated April 30, 1955, was 
valid. In consequence he issued injunction against the defendants. 


The Union of India and others (defendants) appealed to the High Court. 


M. A. Rane, Assistant Government Pleader, for the appellants. 


Porus Mehta and Vijay R. Desai, 8. B. Khoja, A. A. Omér and A. A. Bhojami, 
for the respondent. 


Parek J. [His Lordship after setting out the facts of the case and dealing 
with points not material to this report, proceeded.] Though ‘it is not necessary 
to consider the other points in view of what I have stated above, I will shortly 
deal with the points which have been considered by the Court below and which 
have been argued before me. Mr. Mehta argues that the Custodian has no 
power to review an order made by his predecessor. This argument divides itself 
into several branches. His first contention is that s. 26 as contained originally, 
ê in the Act of 1950 was repealed by Act XCI of 1956 and, therefore, power of 
review was lost. Now, s. 26 was omitted by an Ordinance. It sought to amend 
the Act of 1950 in several particulars and by s. 9 of the Ordinance it omitted 
ss. 25, 26, 29, 30, 31, 33, 35, 42 and 55(2) of the Act. This Ordinance was 
later on substituted by Act XCI of 1956. Mr. Mehta relies upon s,.16 of the 
amending Act wherein sub-s. (2) reads as under: 

“Notwithstanding such repeal, (ie. repeal of the Ordinance) anything done or any 
action taken in the exercise of any powers conferred by or under the said Ordinance shall 
be deemed to have been done or taken in the exercise of the powers conferred by 
or under this Act, as if this Act were in force on the date on which such thing was done or 
action was taken.” ` E 


It is argued that this section clearly shows that the right of review was not 
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intended to be saved, even in pending proceedings. Mr. Mehta re-enforces his 
argument by reference to the-observations of the Supreme Court in the pase of 
‘Indira Sohanlal v. Custodian of Evacuee: Property, Delhi’ in respect of similar 
words in s. 58(3) of the Act of 1950. It is undoubtedly true that the words 
cused in sub-s. (3) of's. 58 of -the Act and the words used in s. 16(2) in the 
aménding Act are similar to the extent of the later part of sub-s.. (3) of s. 58. 
Now, in the case before*the Supreme Court, the question was whether the right 
to go in. revision to the Custodian General was available to the party in a case 
where the applitation was made befére Act XX XI of 1950 was enacted. While 
considering that question, their Lordships emphasised the. provisions of s. 55 
of the. Ordinance in question which provided that notwithstanding any repeal 
by the Ordinance of the Administration of Evacuee Property Ordinance, 1949, 
or of any corresponding law, anything done or any action taken in the exercise 
of any power conferred by that Ordinance or law shall be deemed to have been 
done or taken in the exercise of the powers conferred by the Ordinance, ete. 
In view of that provision the Court held that whatever was done under the 
provisions of the previous law was to be deemed to be done under the Ordi- 
nanee, and if that was so, this provision being a self-contained provision s. 6 
of the General Clauses Act had no application. In the result they upheld the 
right of revision in the Custodian General. This authority would be applica- 
ble only in respect of anything done under Ordinance 6 of 1956 and no more. 
Neither. $n Ordinance 6 of 1956 nor in the amending Act XCI of 1956 any 
special provision is made in respect of pending matters, and that being so, ordi- 
nary rule contained in s. 6 of the General Clauses Act must necessarily apply. 
If that is so, review would be competent. 

It is, however, argued that a right to review or right to make an application 
for review is, not a vested right, and if it is not a vested right any amendment 
must necessarily apply in respect of such a proceeding. Mr. Mehta has cited 

„before me.casgs of Sawaldas Madhavdas v. Arati Qotton Mills? and Sipahimalam 
v. Fidahussein® wherein it has been observed that a review is an independent 
proceeding and that inasmuch as large amount of discretion is vested in the 
Court or in the ‘authority to whom an application of review is made, it cannot 
be regarded as a vested right. In the present case the question is not whether 
it is a vested right from the date of the original application on which the order, 
of which review is sought, is made. If s. 6 of the General Clauses Act applies, 
which I hold applies, it saves by cl. (e) any investigation, legal proceeding or 
remedy i in respect of any such right, privilege, obligation, liability, penalty, for- 
feiture or punishment. Now, in the present case, even assuming that mere 
making of an order dated April 80, 1955, would not have given Mohsin Abdulla 
a right to make an application for review after the amendment of the Act, 
since the application was already made and it was pending, when Ordinance 6 
of 1956 was promulgated and Amending Act XCI of 1956 was enacted, that 
application’ is clearly saved: It is clearly a legal proceeding which was then 
pending and which cannot be affected by the amendment. Apart from it, 
Mohsin ‘Abdulla was already on the premises as a lodger and if an order was 
‘made prejudicial to him a remedy by review was available to him and I do 
net see why it could not be regarded as a remedy in respect of a right or wrong 
which is saved. The observations in thése cases were made in a different context 
.and'can have, no ‘application to the wording of s. 6 of the General Clauses Act. 

It is then'contended that in any case, remedy of review could be available to 
the applicant only on grounds which are defined in O. XLVII, r. 1, of the Civil 
Procedure Code, ie. if there is a discovery of new fact or matter which was 
not brought before the:Court by excusable mistake or on account of some mis- 
take or error’ apparent on‘ the face of the record or for any other sufficient 
reason ‘which the Court may deem proper. He is supported in his contention 
‘by the ‘decision of the Patna High Court in Bibi Nazma v. R. P. Sinha* where 


1 [1955] 28. C. R ILI. ; 8 (1955) 58 Bom. L. R. 344. 
2 (1984) 57 Bom. L: R. 394. - 4 [1954] A. I. R. Pat. 43. 
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the learned Judges took the view that the expression ‘‘review’’ must be con- 
strued in the context and background of the Code of Civil Procedure where the 
same expression has been used. They observed (p. 45) : 


“,..Imis a familiar rule of construction that when the legislature has deliberately 
used a term which has a known legal significance in law, it must be taken that the 
legislature has attached to that term that known legal signifjeance...In our opinion the 
expression ‘review’ used in S. 26(2), Administration of Evacuee Property Act must be 
construed not in a grammatical sense but it myst be construed to hgve the same legal 
meaning as in O. 47, R. 1, Civil P, C?” 

I may point out, with respect, that it is not possible to hold that the word 
‘‘yeview’’ has been. the subject-matter of construction by Courts in India and 
that it has acquired a restricted meaning. No authority has been cited where 
this word has been interpreted and given a restricted meaning either narrower 
than that contained in the Civil Procedure Code or larger. Apparently the 
framers of the Civil Procedure Code realised that mere use of the word ‘‘review’’ 
might enable a Court to reconsider its decision without any limitations and it is 
for that reason that the scope of a review application has been limited in 
O. XLVII of the Code. Even with the limiting words which were used in 
`O. XLVII, interpretations placed upon these words were varied and divergent 
until the Privy Council stepped in in the case of Chhajju Ram v. Meki It is only 
on the ground of diversion in the judicial interpretation that the Privy Council 
interpreted the words ‘‘sitfficient cause’’ to mean, cause at least analogous to that 
which preceded the use of that expression. I think that analogy of the powers 
of Civil Court to authorities constituted by an Act like the present is not 
appropriate. (See Sita Ram Goel v. The Municipal Board, Kanpur.6) The 
history of reviews in Charles Bright & Co., Limited v. Seller? shows that origi- 
nally in Chancery Courts opportunity to correct decision was afforded by a 
petition to re-hear. The matter was heard by the same Judge or another Judge 
and’ re-hearing does not seem to be limited to any particular ground. This 
could be done only if the order or decision was not enrolled. If the order or 
decision was sealed then it could be reviewed only on limited groynds of fresh 
evidence being found or error apparent on the face of the record. The limi- 
tation of the grounds on which a matter could be re-heard depends on the fact 
of the order being sealed. There can bé no reason to impose such limitation 
on the power of review in cases of orders made under this Act. 
The ordinary meaning of the word ‘‘review’’ as given in Aiyar’s Law Lexicon 
is as follows :— 


“A review is a proceeding which exists by virtue of statute. It is in its nature a new 
trial of the issue previously tried between the parties, the cause of action being brought 
into court again for trial by a new petition. The proceeding in some respects resembles 
a writ of error, and also a new trial.” ° 
In considering the scope of this word, one must also remember that this was 
an Act which was passed in an emergency. Moreover, most of the hearing would 
be only in the presence of one party and sometimes by inexperienced officers. 
Mistakes were, therefore, likely to be committed in large numbers. Sometimes 
orders may be passed on ex parte representations and inadequate legal aid. „It 
may, therefore, be that the Legislature thought that larger power of review 
must be vested in the officers concerned to set the matters right where injustice 
was caused to any party. One must also bear in mind the ordinary rule of 
construction that , 

“When a word is capable of being construed either in its popular sense or as a word 
of art, it is for those who assert that it is used in a technical, and not in a popular sense, 
to establish. the fact.” (See Halsbury’s Laws of England, 2nd Ed., Vol. 31, p. 481). 

In view of the circumstances which obtained at the time when this Act was 
enacted, it is very likely that larger powers of review were intended to be given 


5 (1922) L. R. 49 I A. 114, s.c. 24 Bom. 6 [1959] S.C. R.1148. o ' 
L. R. 1238, 7 [1904] 1 K. B. 6. i ; 
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to the officers concerned and unless there were substantial reasons to hold that 
the review was intended to be limited only to the circumstances mentioned in 
the Civil Procedure Code, the meaning of the word cannot be cut d6wn. As 
stated above, there is nothing, in the first place, to show that the word% ‘review’? 
by itself has acquired a technical sense and looking to the provifions of the 
Act there can be no reason to give it a limited meaning only. In that view of 
the matter it is not necessary for me to consider as to whether or not in the pre- 
sent ease there was an error apparent on the face of the record or it was a 
latent or patent error. I have ehown above while considering the order of 
April 30, 1955, that the order is clearly invalid. 

Though I have given comparatively wider meaning to the word ‘‘review’’, it 
does not mean that merely because a succeeding officer takes a Contrary view 
that he is entitled to set aside that order. It might for example include cases 
where an order is obtained behind the back of a party interested in the passing 
of the order or by suppression of facts or for some other reason which shows 
that the order is clearly illegal in law. My conclusion on the validity of the 
order in the beginning of the judgment brings this case within this limit, and 
if that is so, the Custodian was entitled to set aside the order. 

The second branch of the argument is that the power to review is available 
only to the officer- who made the order and not to his successor. The words of 
s. 26(2) are 

“Tit Custodian, Additional Custodian or Authorisede Deputy Custodian (but not a 
Deputy or an Assistant Custodian) may, after giving notice to the parties concerned, re- 
view his own order.” 

Mr. Mehta emphasises the word “own” used in the last part of s. 26(2). He 
refers me to the provisions of O. XLVII, rr. 2 and 5, of the Civil Procedure 
Code, which lay down limitations as to the person who can hear a review appli- 
cation. It seems to me difficult to accede to this argument. The provisions 
contained iy rr. 2 and 5 of O. XLVII emphasize the fact that but for those provi- 
sions it would have been Possible for succeeding officer to deal with review appli- 
cation. The word ‘‘own’’ has been necessary since the power is given to seve- 
ral officer$ of varying authority to review the order. In the absence of the 
word ‘‘own’’, the Deputy Custodian might be called upon to review the order 
of a Custodian and an Additional Custodian may be called upon to review the 
order either of a Deputy Custodian or a Custodian— thing which was likely to 
introduce chaos in the UARRA a Jaw. In order to confine each one 
within his own authority, the word ‘ ’ has been used. I am supported in 
` this view by a decision of the Pepsu High Court in Kartar Singh v. Custodian 

'M.E.P., Pepsu® 

It is then contended that the language of s. 26 taken in its context must neces- 

sarily indicate that review could be suo motu and not on an application 
of a third party. Mr. Mehta refers to s. 26(7) and s. 26(3) and s. 27 of the 

Act where the Legislature has indicated that the powers could be exercised by 
‘any of these officers either on his own motion or on an application made to him 

in that behalf. Now, s. 26(/) gives power to the Custodian, Additional Custo- 

dian or Authorised: Deputy Custodian to revise an order made by an officer 
*subordinate to him. Sub-section (3) deals with a special subject and that is? 
in respect of an intending evacuee. It is possible that so faras sub-s. (3) is 

concerned, the words ‘‘on application made to him in this behalf”? have been 

“used becaiise spécial provision had to be made as a proviso in respect of certain 

matters. ‘Even otherwise, merely because these words are absent in sub-s. (2), 

it is impossible to hold that the decision could be reviewed only suo motu. Tt 

máy be that the draftsman did not want to repeat the same language while 
dealing with different subject matters. (See Maxwell on Interpretation, of 

Statutes, 9th ed., 326-327 and cases cited therein), I do not see any reason 

why the words ‘‘suo motu’? should be added in sub-s. (2) in preference to the 


e o- 8 [1952] A.I. R. Pepsu 82. 
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words ‘application of the party’’. In this case it is convenient for Mr. Mehta 
to argue that review could be made suo motu, though in another case he may , 
argue tat the words ‘‘on the application of a party’’ must be interpolated. 
There is hg justification made out for adding only one of them. If it is construed 
to mean that the power could be exercised only if the officer acts suo motu, it 
may cause a great deal of injustice in many cases where the illegality or impro- 
priety of an order cannot be discovered except when an Application is made by 
‘a party who is affected by the order. Taking into account the purpose of enact- 
ing the section, it is impossible to limit its*application either to one case or 
other; it must include both. I am not, therefore, prepared to hold that the 
powers must be exercised only suo motu and not on an application of a person 
aggrieved b? the order. 

Appeal allowed: Suit dimissed. 


SUPREME COURT. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice A. K. Sarkar, Mr. Justice 
K. C. Das Gupta, Mr. Justice N. Rajagopala Ayyangar and Mr, Justice J. R. Mudholkar. 


THE MUNICIPALITY: OF ANAND v. THE STATE OF BOMBAY.* 


Bombay District Municipal Act (Bom. III of 1901), See 59-—Word “impose” in s. 59 whether 
means acquisition of power to tax after following procedure laid down in ss. 60 to 
62 of Act—Whether Government can at any time by order prohibit imposition of tax 
after authority to levy it has been acquired by municipality by rules duly made 
and sanctioned by Government. 


The word “impose” in s. 59 of the Bombay District Municipal Act, 1901, means the 
actual levy of the tax after authority to levy it has been acquired by rules duly 
made and sanctioned, and it is such imposition that is made subject to the general 
or special orders of the Government. Therefore, the Government can eat any time 
by any such order prohibit the imposition of the tax. 


Tre facts appear at 57 Bombay Law Reporter 1088. 


A. V. Viswanatha Sastri, with S.N. Andley, Rameshwar Nath and P. L. Vohra, 
for the appellant. 

M. C. Setalwad, Attorney-General for India, C. K. Daphtary, Solicitor- 
General of India, and B. Sen, with T. M. Sen, for respondent No. 1. 

Vithalbhat B. Patel and I. N. Shroff, for respondent No. 2. 


SARKAR J. The appellant is a City Municipality within the meaning of the 
Bombay District Municipal Act, 1901, and is governed by that Act. It had 
by a resolution duly passed by it made a rule under s. 60 of the Act selecting for 
the purpose of an octroi tax of 0-4-0 annas per Bengali maund, milk brought 
within its octroi limits for consumption, use or sale therein, On November 29, 

* 1954, the Government of Bombay had given its sanction to the rule under s. 6l» 
of the Act. The appellant Municipality thereafter published the rule and the 
sanction as required by s. 62 of the Act and the tax was accordingly imposed 
with effect from January 1, 1955. On April 4, 1955, the Government of Bombay 
passed an order directing that the octroi tax shall not be leviable by the appellant 
Municipality. This order has given rise to the present proceedings. 


The appellant Municipality filed a petition in the High Court at Bombay 
under art. 226 of the Constitution challenging the validity of the order. This 
petition was dismissed by the High Court. The appellant Municipality has now 
come up to this Court in appeal against the decision of the High Court. 


*Decided, December 21, 1961. Civil Appeal No. 211 of 1956. 
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» The questions that arisé-in' this case will-be stated after a few of the sections 
of the Act have been referred to. Chapter VII of the Act deals with mgnicipal 
taxation. “We shall be ‘concerned principally with ss: 59; 60, 61 and Ae 2 which 
aré allcontained“in ‘this chapter and deal with imposition of taxes: by Munici- 
palities:: It will be spaces also to consider s.:46. 


Section 46 gives’ power to'a Municipality to take rules for various purposes 
as specified in the several clausés contaitied in it.’ Under el. (2) of this section, 
a Muni¢ipality has power, to’ make ‘rules for’ the purpose of ‘ ‘prescribing, sub- 
ject, to the provisions of” ‘Chapter VII, the’ taxes to be levied’’."’ Section 59 is 
the Section on which the decision of this ease will really turn and wee therefore, 
think it right to set out that’ portion, ‘of it which is relevant for our purpose. 


fat “S, 59. (1), Subject to any general, or special orders, which the State Government may 
make, in this, t behalf, any Municipality — `. 
Be ae (ay’ after observing the preliminary, procedure required by section “60 and 
-n  (b), with, the sanction of the State Government in „the case, of City Municipalities. . 
and subject to such modifications or conditions as under section 61 the State Govern- 
ment, ain according such sanction;.deems fit; . °° 
ma impose ‘for the purposes of this Act, any, ‘of. the following taxes; that i is to say,.. 

.., (iv); an octroi on animals or, goods, ‘or both, ee within the octroi limits for con- 
sumption, @se; or, sale’ therein; n. pias ard oo r. 
Section 60 lays. down. the ‘procedure ‘to „be Shere by.a Municipality prelimi. 
nary ,to imposing ;a, tax., It rẹquires’that first a resolution shall be passed at a 
meeting, of the Municipality selecting the tax and making rules for the purposes 
of, el. (2) of s., 46: ‘prescribing the tax., Thereafter the resolution has to be pub- 
lished witha notice: in a specified form inviting the inhabitants of the Municipal 
area to:submit, within a.month. their objections, ,if any, to the tax. After the 
Objections have comeyin, they are to be considered by a: Committee of the Mpni- 
“cipality and unless on the: ‘report of'the Committee the Municipality decides to 
abandon the tax, it has 'to.submit the- objections with its opinion thereon, any 
modifications* it desires to make and the,-rules prescribing the tax to the State 
Government.’ Section. 61 provides that on receipt of the rules and’ the other 
things.mentioned-in- s.: 60, from -the Municipality, the Goyernment may refuse to 
sanction the rules, or, return them to the Municipality for further considera- 
tion or sanction them with or.without modifications or subject to conditions pre- 
scribed.” Section 62 lays down that the rules as sanctioned by the Government 
shall. be; published. ‘by -the, Municipality andthe tax’ shall, from the date which 
shall be. specified in, the notice. publishing, the rules, be, imposed accordingly. It 
is not in controversy į that jin, -the ‘present , case ‘the procedure, prescribed in the 
sections. mentioned above had. been complied, with. ; 


The. Government’scontentioi is’ that'thé order made by it was competent as 
it was an order which was authorised by s: 59, ‘subject to which only a tax could 
‘be imposedi ‘by a Municipality. «The appellant Municipality: does. not dispute 
that it can impose ta-tax only’ under s: 59; but it contends that the general or 
special orders“ ‘mentioned:!in’ the section‘ subject to: which it has the power to 
‘infpose stax; aré orders which were ‘in-existence before the rule prescribing the 
lax Was framediand. once 'd rule has been’ framed by it and the Government has 
accorded its sanction to that rule; the Government has no power to control the 
imposition of:tax-under.it by. any order made under s. 59. .The question so raised 
is one ‘oféthe ‘construction of s. 59. = But for:such construction we have to refer 
dlso to the other’sections earlier. mentioned.: $ T ; 


In opr opinion, the Goyernment’s contention is well ‘foundéd.. The Munici- 
pality’ s ‘power ‘to ‘tax arises’ only , under s. 59. ' Unde that section, it has been 
given’ the ' power to irtipose ‘a tax ‘after following: the procedure‘ “prescribed but 
subject always.t the general or'special ‘order’ of the Government. The appellant 
Municipalityéean ‘sueceed in’ ‘this appeal only if the word ‘ ‘impose’’ in s. 59 
means the acquisition of thé power to tax by following the procedure laid down 
iù'ss. 60 to 62. “Its appeal’ must otherwise fail. “It seems to us that the word 

B.LR.—44 
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‘‘impase’”’ in s. 59 has not the meaning for which the appellant Municipality 
conten 

It. wowld have been noticed that under s. 59 a Municipality may impose a 
tax only aftér it has framed a rule under s. 60 prescribing the tax to be levied 
and the Government has given its sanction to that rulg under s. 61. It is this 
imposition which is made by s. 59 ‘‘subject to any general or, special orders 
which the State Government may make in this behalf’. Therefore, it is the 
imposition after the making of the rule authorising the tax, that is ‘subject to 
the Government’s orders and not the making of the rule itself which authorises 
the tax. [t is plain from s. 59 that the control over a Municipality’s power to 
tax imposed by the requirement of the Government’s sanction of the rule pre- 
scribing the tax contained in s. 61, is not the same thing as the control contem- 
plated by the general or special orders mentioned in s. 59, for both are mentioned 
in s. 59. If it were not so, it would have been unnecessary to provide for the 
general or special orders controlling the imposition of the tax in s. 59. This is 
the first reason why we think that the appellant Municipality’s contention is 
untenable. 

The imposition contemplated by s. 59 is clearly not the passing of the reso- 
lutions under s. 60 selecting the tax and making the rule prescribing the tax 
to be levied in terms of s. 46(¢), for s. 59(1) (a) expressly makes the imposition 
something happening after s. 60 has been complied with. This seems t® us to be 
another reason for not accepting the appellant Municipality’s contention. 

The third reason is to be found in s. 62. As we have earlier stated, it pro- 
vides that the tax shall be imposed from the date mentioned in the notice 
publishing the sanctioned rule. The choice of this date lies with the Municipality 
and not with the Government. The power to levy the tax is acquired by a 
Municipality when'the rule prescribing the tax made by it is sanctioned by the 
Government. The Municipality at its own choice thereafter fixes a date from, 
which it will collect the tax. Therefore, the word ‘‘impose’’ in s, 62 does not 
refer to the acquisition of power to levy a tax by making the rule but to the 
actual levy of the tax under the power so acquired. It is of some significance 
to note that in s. 46(¢) the words used are ‘‘make...rules...prescribing. . 
the taxes to be levied’’. What we wish to point out is that in connection with 
the making of the rules the Act uses the word ‘‘levied’’ in s. 46(¢) and in con- 
nection with an actual impost, the word ‘‘imposed’’'in s. 62. We, therefore, 
think that it would be legitimate to construe the word ‘‘impose’’ in s. 59 in the 
sense in which it has clearly been used in a connected provision, that is, s. 62. 
Hence, in our view, ‘‘impose’’ in s. 59 means the actual levy of the tax after autho- 
rity to levy it has been acquired by rules duly made and sanctioned, and it is 
such imposition that is made subject to the géneral or special orders of the 
Government. Therefore, the Government can at any time by any such order 
prohibit the imposition of the.tax. 

Mr. Sastri for the appellant said that the. general or special orders -in s. 59 
refer to ‘order that can be made under s. 73; but the present order had admit- 
tedly not been made under that section. Section 73 does not empower an order 
prohibiting the imposition of a tax altogether as the order in the, present case 
does. It only’ gives power to suspend the levy of the tax authorised till the 
objections to the tax which the Government required to be removed, had been 
removed. Because s. 73 gives a power to suspend the tax, it is, in our opinion, 
no argument that the general or special orders in s. 59 must be understood as 
confined to such orders. Section 73: cannot help in interpreting the words 

‘general or special orders’’ in s. 59. 

A: third objection to the validity of the onder was that it was discriminatory. 
It,,was said that no other Municipality had been prohibited from collecting a 
similar tax which it had power under its rules to collect. Apart from the very 
interesting question raised by the learned Attorney General that the Munici- 
pality being a local authority, was a State, and was not, therefore, entitled to 
the benefit of art. 14, as to which we think it unnecessary to express any, opinion, 
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we are on the facts satisfied that there is no discrimination. The Government 
has now, it is not disputed, prohibited all Municipalities from levying any 
octroi tax on milk. Furthermore, it has not been shown to us that all Wunici- 
palities stand on the same footing with regard to milk. 

The last objection was that the order, had been mala fide made.- This oe 
is completely without foundatien. The Government had earlier requested the 
appellant Municipality, éo drop the tax on the ground, among others, that milk 
was really being purchased for the Government and that the Government was 
not liable to be taxed by a Municipality. It may be that this ground was not 
justified on the facts, but as to this we do not come to any finding. It is clear 
to us that even if this stand taken by the Government was not tenable, that is 
no reason for. thinking that the order was made mala fide. It was sgid that the 
Government had made this order to benefit respondent No. 2, a co-operative 
union, dealing i in milk. This is a bare allegation and is not supported by facts. 
In any event, since similar orders have now been made in respect of all Munici- 
palities within the. State, no question of mala fides can possibly arise. 

We think ‘that: the challenge to the order dated April 4, 1955, is without 
any foundation. In our Ten that order was perfectly legitimate and must be 
upheld. 


We, accordingly, disuiine the appeal with costs. 


Ayyayaar J. I have had thes. advantage of perusing the judgment just 
delivered and I agree with the order passed. 
The relevant facts and the statutory provisions which bear on the points 


arising in the appeal have ‘all been set out by Sarkar J. and do not require to be 


repeated. 

There. is no. dispute that the levy of the duty by the municipality as and 
from January 1, 1955, was lawful because the requirements of ss. 59-62 were 
satisfied when the levy. was made. No general or special order of the State 
Government stood in the way of the Municipality making the particular levy 
and the sanction of the State Government under s. 59(/)(b) had been accorded 
to it, and the’relevant rules had conformed to the procedural and other require- 
ments of these sections. The power .of the municipality in the matter of the 
levy of the tax is, however, not absolute but is made subject, apart from other 
provisions to which I, shall advert, to such general and special orders as the 
State Government might pass by virtue of the opening words of s. 59 of the Act. 

The argument strenuously pressed by Mr. Viswanatha Sastri was this: The 
Government had, no doubt, a power to prescribe and control by general or 
special orders the right of a municipality to impose a tax. These general or 
special orders would: again, no doubt, be subject to modification from time to 
time to suit the. changing needs of particular areas, or of particular interests 
which would be affected by the tax-levy,,but the exercise of the power of modi- 
fication or this power to prescribe conditions and restrictions is exhausted when 
a municipality does; by. conforming to the orders then in force, impose a levy 
which has come into force under s. 62. 

I am unable to agree with this construction of the opening words of s. 59(J). 
On its language. there is nothing to warrant the doctrine that it gets exhausted 

y. reason. of a.municipality imposing a tax in conformity with an order as it 
stood at a particular date. The limitation suggested must, therefore, be deduced 
as a necessary, implication either from the fasciculus of sections ending with 
s: 62 leading :to the imposition of a levy, or from other provisions of the Act. 

The:other provision of the Act to wech learned counsel referred was s. 73 
which: reads: o 

“If it shall at any ‘time appear to the Provincial Government, on complaint made 
or otherwise, that any tax, leviable by a Municipality, is unfair' in its incidents, or that 
the levy thereof, or of any part thereof, is obnoxious to the interest of the general public, 
it may require the said Municipality, within such period as it shall fix in this behalf, to 
take measutes for ‘removing any objection which appears to it to exist to the said tax, 
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and if, within the period so fixed, such requirement shall not be carried into effect to 
the satisfaction of the Provincial Government, it may, by notification in the Official Gazette, 


susper the levy of such tax, or of such part thereof, until such time as’ the objection | 


thereto hall be removed. ' 

‘The Weovincial Government may at any time, by a like notification, rescind any such 

“suspension?” 6°. , yew, ob : 
It is Obvious that this section is of limited Spuration antl confined to the sujei 
it actually deals with. It posits the continued exaction of the impost, but points 
to the removal of anomalies and hardships i in the details of'the levy or of its 
‘administration.’ The existence of this‘ provision would manifestly not suffice to 
negative: ‘the right of the Government to forbid the’ continued imposition’ of the 
tax altogesher—such as has been'done in the present casé. - Section 73 cannot, 
therefore, be construed as negativing by implication, the ‘right claimed by the 
State Government under s. 59, for it refers to and comprehends a totally, diffe- 
rent’ subject-matter. 

Coming’ now to the ‘construction of ss. 59-62 as themselves supporting the 
theory: of ‘the exhaustion of the power, the submission was this. «This ‘general 
or special orders’” could only restrict the’ power of a municipality ‘to impose a 
tax”. On the scheme of provisions contained in ss. 59-62 a tax was ‘“‘imposed” 
only once, though when imposed and in operation the levy and collection of 
such a tax might be periodic and throughout the life of the imposition. Hence 
there'was no scope for -the exercise of the- power of the State Govemmment to 
make ‘‘any special or gentral order’’ in relation to a tax after it has once been 
“‘imposed’’ because the power to prescribe conditions’ or restrictions by general 
‘or special order ‘is: with reference to: the ‘‘imposition’’ ofthe tax. I feel unable 
to accept this construction. The whole foundation of the argument is based on 
a denialof the premise - that a power to impose tax is'a continuing power. In 
my judgment the ‘‘imposition’’ of'a tax is a continuing power in the sense that 
‘so’ long as it is in force, it points to. the ‘existence of ‘and derives vitality from 
the’ power of the authority to impose iti When the municipality ‘levies the tax 
in'the sense of quantifying it with reference to ari ascertained person and there- 
by: creating a statutory debt payable by: the tax-payer, ‘it is in reality exercising 
the power'to“‘impose’’ the tax,:for it is the continued existence of the imposi- 
tion that furnishes the legal- -basis for the levy when made. When the powei'to 
impose is withdrawn, the imposition falls’ to the ground. That'is’ the ratio- of 
saving provisions which enable taxes.to be levied and collected notwithstanding 
the deprivation of the right to impose taxes for the future. In this view ‘it is 
clear that there is:no exhaustion of the State power under the opening. words 
of se 59(7). o tad 
. In arriving at this construction. I hie also. taken into anndan the scheme 
of the Act and the wide powers conferred'on the State Government'in the matter 
of control and supervision over the municipalities—powers'designed'to ensure 
that, subject, of course, to express statutory provision, municipal administration 
is co-ordinated to secure the vital interests of the general public. 

In this connection reference may be made to s. 74 of the Act which reads: 

` “Whenever it appears to, the Provincial Government that the balance of the municipal 
fund of any Municipality is insufficient: for meeting the expenditure incurred under sectiog 
175 or for the performance of any duties in respect of. which they shall have been declared 
under section 178 to have committed default, the Provincial Government may, by notifica- 
tion require the Municipality to impose, within the Municipal ‘district, any such tax speci- 
fied in the notification as may be imposed under section 59 if no such tax is at the' time 
imposed therein, or to’ enhance any existing tax in such manner or' to such extent as’ the 
Provincial Government considers fit, and the Municipality shall forthwith proceed to im- 
pose or enhance in accordance with the requisition such tax under.the provisions of this 
Chapter, as if a nesolEon of the Municipality had been passed for the purpose under 
Section 60: o ; 

Provided iba fe t. " 

. (a) the Provincial Government shall take into consideration. any, objection which the 
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Municipality, or any inhabitant of the municipal, district may make against the imppsition 
or enhancement of such tax, | oy ak Gee ae ett 
, -(b), it shall not be, lawful for, the Municipality. ‘to ‘abandon or modify or. z. abolish 
such tax “when, imposed, and | PH PE es, OP on Gag teeth aR, one 

(e) the Provincial Govgrnment , may at any’ time, Sancel, Or. aes requisition 
made by it under his section, and the levy of the tax or,, the enhancement, except as to 
arrears therefor acerued, due,, shall thereupon cease or be modified accordingly.” 


Government are thus’ empowered: both to direct the’ municipality to impose a 
tax when Government: consider: the same necessary in: the interests of municipal 
finance and! administration: as also.to direct the. municipality: ‘to -desist from 
continuing the ;imposition, when the necessity ceases. In cases where a tax is 
imposed by the municipality by virtue'of the :provisions'in'ss. 59-62, the muni- 
pality itself could pevoke: ‘the: tax if the mules” so. proide for s. ar ‘of the Act 
enacts: cu. Me . a eer Ba) , 


“47, (1) Subject to the PAE of clause es of ‘the proviso! “to section 46 every 
Municipality may, except as otherwise provided in clause: (bY of the’ proviso to section 74, 
at any time for any sufficient reason, suspend, reduce or, abolish any existing tax by 
suspending, altering or rescinding any rule’ prescribing’ such tax ‘undér the provisions of 
clause (i) and of the first clause of the proviso to ‘section 46. `n a OA H 

. (2) The provisions of’Chapter VII relating to the imposition of taxes "shall, so’ far as 
may be, apply to the suspension, reduction or abolition of any tax and to the suspension, 
alteration orl rescission of, any, rule prescribing a tax.” K a A 
But tor the opening, wor ds of! S, 59 (7) there i is no specific: provision in the Act to 
enable, Government to, intervene, in „cases, where the continued levy of a tax is 
contrary, :to public interest. a | do, not’ consider’ that: any such gap was intended 
and in, my judgment, the opening ‘words, in, s. 59(7 j are, both apt and sufficient 
to clothe Government , with power to ‘direct by ‘special, order? a municipality to 
desist arom ‘imposing a, tax when satisfied, ‘that public interest so requires. 


.. The ‘points raisedregarding discrimination and. mala. fides are without sub, 
stance and: fer the .reasons, stated .by. Sarkar J. : would reject them. 
`The- appeal,, therefore, ‘fails. and: has: to- be' dismissed: with costs. The writ 


petition which: raises. the same points<as the. appeal will also stand dismissed 
but without ead order as i costs. o tt dipp Sent a 
a eee aw A Sy A a Ore Appeal disinissed. 
ner oe, oo Bo s Co tt ty tee wee 
F TS aa „nì wad waht eg, ha, Ea ‘ 
ee PE Kia ee t itt } Ae as oe Ba ‘ Mfg i 
ae: ee Mr: Justice P.: B. Caas, Mr, Justice A. K. Sarkar and 
. Mr. Justice ‘Ki. N, Wanchoo. : ‘ ‘ i 


THE NATİONAL UNIÓN OF COMMERCIAL EMPLOYEES v. 
“MR. MEHER.” AAE 1 


Industrial Disputes Act (XIV of a907), Seg 2(i)—Whether solicitors firm an industry 
. within s, 24). . ke 


' 
rae i ' a aot tas ty. ofa et 


j 


rel “A solicitor's’ firm carrying on the twork. ‘of an sores is rotvan industry within 
is", the meaning of s.-2(j) of the Industrial Disputes Act, 1947. . 
if, « The.co-operation ‘between: capital and’.labour-or ‘between the employer and his 
-employees -which:is treated as a'-working test in determining whether any activity 
‘amounts ‘to‘an industry, is the co-operation which is' directly involved in the produc- 
tion' of goods‘or in the: rendering of service. It cannot’ be’ suggested that every’ form 
of aspect of human activity in which capital and labour co-operate’ or. employer and 
employees assist each other is an industry.:'The distinguishing feature’ of an industry 
' is that forthe production of goods or: for the rendering of-service, co-operation bet- 
© ‘ween capital ‘and ‘labour ‘or ‘between: the ‘employer and: his employees must be direct 
and must be, essential, .  - è u 


` i t 
we , t ` Sti 


u 


" wDebided, February 13, 1962. ° Civil Appeal No. 24 of 1961. ia se na 
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Whe very concept of the liberal professions has its own special and distinctive fea® 
turas which do not readily permit the inclusion of the liberal professions into the 
four worners of industrial law. The essential basis of an industrial dispute is that 
it is a dispute arising between capital and labour in enterprises where capital and 
labour combine to produce commodities or to render sarvice. This essential basis 
would be absent in the case of liberal professions. A person following a liberal 
profession does not carry on his profession,in any intelligible sense with the active 
co-operation of his employees and the principal, if not the sole, capital which he 
brings into his profession is his special or peculiar intellectual and educational equip- 
ment, Ihat is why on broad and general considerations which cannot be ignored, a 
liberal profession like that of an attorney must be deemed to be outside the defini- 
tion of “industry” under s. 2(j) of the Industrial Disputes Act, 1947. 

State of Bombay v. The Hospital Mazdoor Sabha,' explained. 
Brij Mohan v. N. C. Chatterjee’ and Dunderdele v. Mukherjee,’ approved 

Federated Municipal and Shire Council Employees’ Union of Australia v, Mel- 
bourne Corporation, referred to. 


Tue facts appear at 61 Bombay Law Reporter 642. 


A, 8. R. Chari, with K. R. Chaudhuri, for the appellants. 


S. T. Desai, with V. J. Merchant, for respondents Nos. 2 and 4 and the 
Intervener. 


GAJENDRAGADKAR J. This appeal arises out of a dispute between the appel- 
lants, the National Union of Commercial Employees & Another, and the res- 
pondents Pereira, Fazalbhoy and Desai who constitute an Attorneys’ firm by 
name M/s. Pereira Fazalbhoy & Co. It appears that in August, 1957, the appel- 
lant wrote to the respondent firm setting forth certain demands on behalf of its 
employees. These demands related to bonus for the years 1955-36 and 1956-57, 
and to certain other matters. As the parties could not agree, the dispute was 
taken before the Conciliation' Officer. The Conciliation Officer also failed to 
bring about a settlement and so he submitted his failure report tô the Govern- 
ment of Bombay. Thereafter, the State Government referred the dispute in 
regard to the bonus for the two years 1956 and 1957 for adjudication before an 
Industrial Tribunal under s. 12(5) of the Industrial Disputes Act (No. 
XIV of 1947) (hereinafter called the Act). Before the Tribunal, the respon- 
dents raised a preliminary objection. They urged that the profession followed 
by them was not an industry within the meaning of the Act, and so the dispute 
raised against them by the appellants was not an industrial dispute within the 
meaning of the Act; the contention was that the dispute not being an industrial 
dispute under the Act, the reference made by the Government was incompetent, 
and so the Tribunal had no jurisdiction to adjudicate upon this dispute. The 
Tribunal upheld the preliminary objection and recorded its conclusion that it 
had no jurisdiction to adjudicate upon the dispute as it was not an industrial 
dispute. 

The order thus passed by the Tribunal was challenged by the appellants be- 
fore the High Court at Bombay by Special Civil Application No. 2789 of 1958 
filed under arts. 226 and 227 of the Constitution. The High Court considered 
the rival contentions raised before it by the appellants and the respondents and 
came to the conclusion that the respondents’ firm did not constitute an industry 
and so the dispute between the said firm and its employees was not an industrial 
dispute which could validly form the subject-matter of a reference under the 
Act. In that view of the matter, the High Court held that the Industrial Tribu- 
nal was right in refusing to make an order on the reference and so the appel- 
lants’ writ petition. was dismissed. The appellants then applied for and obtain- 
ed a certificate from the High Court and it is with the said certificate that the 
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present appeal has come to this Court; and the short question which it raises 
for our decision is whether the respondents’ firm which carries on the work of 
Nolicitors in Bombay can be ma to constitute an Day under s. Aj) of 


the Act. 

In dealing with this: question, it would be Necessary to refer to fip/ Aseision 
of this Court in the State of Bombay v. The Hospital Mazdoor Sabha.’ Both 
parties agreed that the present dispute would have to be determined in the 
light of the decision of this Court in that case. Let us, therefore, indicate the 
effect ‘of the satd decision. In tha Hospital-case, this Court had occasion to 
consider whether the services of workmen engaged as ward servants in the J. J. 
Group of Hospitals, Bombay, under State control were workmen, and whether 
the ‘Hospital Group itself constituted an industry under the Act or,not. Both 
the’ questions were answered in the affirmative and in rendering, those answers, 
the scope and effect of the definition of the word ‘industry’ used in s. 2(j) of 
the Act was considered. This Court held that the words used by s. 2(j) in 
defining ‘industry’ in an inclusive manner were of wide import and had to be 
rend in their wide denotation. Even so, this Court stated (p. 876): 


.. that though s. 2(j) uses words: of very wide denotation, a line would have to 
be drawn in a fair and just manner ‘so as to exclude some callings, services or under- 
takings, If all the words used are given their widest méaning, all services and all callings 
would come: within the purview of the definition;'even service rendered by a servant 
purely if a personal or domestic matter or even in a casual way would fall within the 
definition. It is not andicanriot be suggested that in its wide sweep the word ‘service’ 
is intended to include service Reever rendered in TOOR capacity and for what- 
soever reason,” (p. 876).' 

That is why this Court’ messed to E whee dis line should be drawn 
and what limitations can and should be reasonably implied in interpreting the 
wide words used in s. 2(j). 

In dealing, with the somewhat difficult question of drawing a line, this Court 
ee (p. 879): 


„as a working principle it may be stated that an activity systematically or habi- 
ei 'andertakeù for the ‘production or distribution of goods or for the rendering of 
material services to the community at large or a part of such community with the help 
of employees is an undertaking. Such an activity generally involves the co-operation of 
the employer and the employees; and its object is the satisfaction of material human 
needs, [t must be organised or arranged in a manner in which trade or business is 
generally organised or arranged. It must not be casual nor must it be for oneself nor for 
pleasure. Thus the manner in which the activity in question is organised or arranged, 
the condition of the co-operation between employer and employee necessary for its 
success and its object to render material service to the community can be regarded as 
‘some of the features which are distinctive of activities to which s. 2(j) applies.” 

It was in the light of this working principle that this Court came to the con- 
clusion that the State was carrying on an undertaking in running the Group 
of Hospitals. in question. In dealing with the question of hospitals, this Court 
also referred ‘to a material circumstance which supported the conclusion that 
running of hospitals is an industry under the Act. Section 2(n) of the Act 
“defines ‘‘publie utility service’? and under it five separate categories of public e 
utility service are enumerated. Clause (vi) of s. 2(m) provides that any in- 
dustry specified in the Schedule as therein indicated would also be a public 
utility service. In 1956, Entry No. 9 amongst others, was added in the First 
Schedule specifying another, public utility service. This Entry refers to ser- 
vice in hospitals and dispensaries. ` Therefore, it was clear that since the validity 
of this entry was not disputed, after service in hospitals and dispensaries was 
included in the First Schedule, it was inarguable that the hospital would not 
be an industry under the Act; unless a hospital was an industry under the 
Act, service in the hospitals could not be regarded as publie utility service. That 
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is how this'Courtcheld that in running the J.J. Hospital Group in. Bombay, 
the State Government was carrying on an undertaking which was an industry. 
under X. 2(j).' The question which calls for our decision in the ‘present appeal’ 
is: whaq would be the result of the application of the working test laid down by 
this Cou™ in the Hospital case in:relation.to hè KORONDY Beane: ne paene 
in the present appeal? Pas 

Mr. Chari. for ‘the appellants bontenda' that in dealintg' with the question as 
to whether’ the: respondents carried ‘on an industry under s2(j), it ig neces- 
sary to distingtish between professional service rendered by: az individual act- 
ing ‘by’ himself and similar service rendered: by: a firm consisting of several: 
partners, - -because' he suggests ‘that: professional’ service individually rendered 
stands on ¢ ‘different: footing’ from’ professional service-which is rendered in 
an organised ‘and: institutionalised manner. The organisation ' of - professional 
service which leads to 'its institutionalisatiow attracts the: provisions of 1s.:2(j) 
inasmuch as in such organised/service there is ‘bound’ to beco-operation between 
the ‘employers and‘ the “employees ‘engaged by the'firm fori.doing different cate- 
gories of work: According to: MritChari; thé employment ‘of different cate- 
gories of staff facilitates: the:avorkiof the solicitors and it enables, them to dispose 
of: moreowork more quickly and, more efficiently and he suggests that the .pre- 
sence of such. co-operation between. the, employges. and their employers in the 
organisation of the solicitors’: firm. satisfies the working test, laid down by this 
Court. in: the’ Hospital. case. . athe. ao, aut e- 

In our. opinion, the distinction. sought to be asi byr Mr., Chari between 
professional. service.rendered. by ‘an: individual acting by himself and that ren- 
dered by a firm is not logical for the purpose of the application of, the, test in 
question.; What-is.true about.a firni of solicitors. would be equally true about 
an individual solicitor. working! by himself.:, As the firm engages different, cate- 
gories of employees, a single solicitor also engages different , categories of. em- 
ployees ‘to, carry out different types. of work, and so the presence of CO- operation 
between the employees working in a solicitor’s office and their employer, the ° 
solicitor, could.be attributed to the work of a single solicitor as much as to the 
work: of, the firm; and, therefore, if Mr. Chari is right and’ if the firm. of solici- 
tors is held, to be an industry ‘under, the Act, the office of! ‘an individual, solicitor 
cannot escape the application of the, definition of s. ai)" That is why we think 
it would. not be reasonable. to deal with, the matter on, the narrow ground ‘sug- 
gested. by Mr. Chari. „by, confining our attention to the organisational or insti- 
tutionalised aspect of a ‘solicitor? s firm. 

When in the Hospital case this Court. referred to the organisation of the 
undertaking. involying the co- operation of capital, and Jabour or, the employer 
and his employees, “it obviously, meant the co- operation essential and necessai' y 
for, the purpose of rendering material service or for the purpose of production, 
lt would be realised that the, eoncepteof industry postulates partnership bet- 
ween capital and labour or between the employer and his employees. It is under 
this: partnership that the employer contributes his capital and the ‘employees 
their. labour and the joint,. contribution, of capital and labour leads directly to 
the production which the industry has in view. In, other words, the co-opera- 
tion between capital and, labour or, between the’ employer and his employees 
which is treated as a, working test in ‘determining whether any activity amounts 
to an industry, is the co-operation which is directly involved in the’pr oduction 
of goods or in the rendering: of service. It cannot be suggested ‘that every form 
or aspect of human activity in which capital and, labour co-operate or employer 
and, employees , assist each other ‘is, an industry. ‘The distinguishing feature of 
an industry is that for. the production ‘of goods or for the renderi ing of service, 
co-operation between capital and laboùr or bétween the entployer and his, em- 
ployees must be ‘direct and must be essential. 

Take, for instance, a textile mill. The employer contributes capital and in- 
stalls the machinery requisite for the mills ‘arid the employees contribute their 
labour and by their co- -operation assist the employer in producing *the textile 
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godds.! When we refer to: textile labotir in relation to industrial disputes under 
the Act, we refer to workmen who are cugnged i in: one work of producing 





textile mills ‘conttibute directly in one form or nanbelics to the production of 
textile.goods., It may be that.even in a'textile'mill-a.very small minority of 
workmen may ‘not be-dfrectly concerned with the production of textile goods; 
but even so, their. work is so integrally connected with the work carried on 
by the majority* of workmen employed that.they are treated as forming part 
of the:same labour force. Thus, there can bė no doubt that when a textile mill 
is regarded: as an industry, it is. because capital and’ labour jointly contribute 
to the production of goods which is the object of the‘ mill. 

Let-us consider the case of the hospitals. In the hospitals, the service to 
the patients begins with proper diagnosis followed by treatment, either medical 
or surgical, according to fhe requirements of the case. In the case ‘of medical 
treatment, the patients receive niedical treatment according to the preseription 
and are'kept:in the hospital for further treatment.. In surgical cases, the 
patients receive surgical treatment by way of operation and then are kept in 
the hospital for further treatment until they are discharged. During the period 
of. such treatment, all their needs have to be attended to, food has to be sup- 
plied to them, nursing assistance has to: be given to them, medical help from 
time-to @me has to be rendered and.all incidental services required for their 
recovery have.also to be rendered. Now,-in the case of the activities of an orga- 
nised “hospital, the: co-operation of the employees is thus directly involved in 
rendering one kind of service or another which. it-is the duty of the hospital 
to render. It is true that the patients are drawn io the hospitals primarily 
because of the doctors or surgeons associated with them. But there can be no 
doubt that ithe work of the hospital and its purpose are not achieved merely 
when a surgical operation is performed or, medical prescription provided. After 
° medigal treatment is determined or a surgical operation is performed, the patient 
coming to a hospital as.an indoor patient needs all kinds of medical assistance 
until he.is discharged and, the services rendered to him both initially and there- 
after until his dischar ge are all services which the hospital has been established 
to, render and it is in the rendering of the said services that the employees of 
the hospital co-operate and play their part. That is how the test of co-operation 
between: the employer and his employees is satisfied in regard to hospitals which 
are ‘proptrly organised and maintained. It is, of course, true that the quality, 
the importance and the yature of the service rendered ‘by different categories 
of employees, i ima hospital ‘would not be the same, but nevertheless, all the cate- 
gories of service rendered by respective classes of employees in a hospital are 
essential for the purpose, of giving service to the patients which is the objective 
‘of the hospital.’ That is how the hospitads satisfy the, test of co-operation bet- 
ween the employer and his employees. ' 

Does a solicitors’ firm satisfy that test? Superficially considered, the soli- 
citors’ firm’ is ho doubt organised zas an industrial concern would be organised. 
There are different categories of servants employed by a firm, each category 
being assigned separate duties and functions. But it must be remembered ‘that 
the service rendered by a solicitor functioning’ either individually or working 
together with’ partners is service which is essentially individual; it depends 
upon the professional equipment, knowledge and efficiency of the solicitor con- 
cerned. - Subsidiary work which is purely of an incidental type and which is 
intended to assist the solicitor in doing his job has no direct relation to the 
professional service ultimately rendered by the solicitor. For his own conveni- 
ence, a solicitor may employ a clerk because a clerk would type his opinion; 
for his convenience, a solicitor may employ a menial servant to keep his cham- 
ber elean and in order; and it is likely that the number of clerks may be large 
if the concern is prosperous and so would be the number of menial servants. 
But the wotk done either by the typist or the stenographer or by the menial 
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servant or other employees in a solicitor’s firm is not directly concerned with 
the styvice which the solicitor renders to his client and cannot, therefore, be, 
said to\satisfy the test of co-operation between the employer and the employees 
which iXrelevant to the purpose. There can be no doubt that for carrying on 
the work ‘of a solicitor efficiently, accounts have to be kept and correspondence 
carried on and this work would need the employment of elerks and accountants. 
But has the work of the clerk who types correspondence ôr that of the accountant 
who keeps accounts any direct or essential nexus or connection with the advice 
which it is the duty of the solicitor to givé to his client? Thè answer to this 
question must, in our opinion, be in the negative. There is, no doubt, a kind 
of co-operation between the solicitor and his employees, but that co-operation 
has no diréct or immediate relation to the professional service which the soli- 
citor renders to his client. Therefore, in our opinion, it is difficult to accept 
the plea that a solicitor’s firm carrying on the work of an attorney is an in- 
dustry within the meaning of s. 2(j). There is no doubt that the words used 
in s. 2(j) are very wide, but as has been held by this Court in the case of 
Hospitals, it is necessary to draw a line in a fair and just manner putting some 
limitation upon the width of the said words and a working test has been enun- 
ciated in that behalf. The application of the said test to the facts in the pre- 
sent appeal leads to the conclusion that the work of solicitors which the respon- 
dents are carrying on as a firm is not an industry under s. 2(j) of the Act. That 
is the view taken by the Bombay High Court and we think, that vieweis right. 
It may be added that the same view has been taken by the Caleutta High Court 
in the case of Brij Mohan v. N. C. Chatterjee? and Dunderdele v. Mukherjee® 


Looking at this question in a broad and general way, it is not easy to con- 
ceive that a liberal profession like that of an attorney could have been intended 
by the Legislature to fall within the definition of ‘‘industry’’ under s. 2(j). 
The very concept of the liberal professions has its own special and distinctive 
featwres which do not readily permit the inclusion of the libenal professions, 
into the four corners of industrial law. The essential basis of an indvfstrial 
dispute is that it is a dispute arising between capital and labour in enterprises 
where capital and labour combine to produce commodities or to render service. 
This essential basis would be absent in the case of liberal professions. A person 
following a liberal profession does not carry on his profession in any intelligible 
sense with the active co-operation of his employees and the principal, if not the 
sole, capital which he brings into his profession is his special or peculiar intel- 
lectual and educational equipment. That is why on broad and general consi- 
derations which cannot be ignored, a liberal profession like that of an attorney 
must, we think, be deemed to be outside the definition of ‘‘industry’’ under 
s. 2(9). 

In this connection, it would be useful to refer to the observations made by 
Isaces and Rich JJ. in the Federated Municipal and Shire Council Employees’ 
Union of Australia v. Melbourne Corporation :+ 

“The concept of an industrial dispute”, said the learned Judges, “may thus be formu- 
lated:—Industrial disputes occur when, in relation to operations in which capital and 
labour are contributed in co-operation for the satisfaction of human wants or desirgs, 
those engaged, in co-operation dispute as to the basis to be observed, by the parties 
engaged, respecting either a share of the product or any other terms and conditions of 
their co-operation. This formula excludes the two extreme contentions of the claimant 
and the respondents respectively. It excludes, for instance, the legal and the medical 
professions, because they are not carried on in any intelligible sense by the co-operation 
of capital and labour and do not come within the sphere of industrialism, It includes, 
where the necessary co-operation exists, disputes between employers and employees, 
employees and employees and employers and employers. It implies that ‘industry’, to 
lead to an industrial dispute, is not, as the claimant contends, merely industry in the 


2 [1958] A.I.R. Cal. 460. 4 (1918-19) 26 C.L.R. 508, ag p. 554. 
3 [1958] AI.R. Cal. 465. 
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abstract sense, as if it alone effected the result, but it must be acting and be considered 
“in association with its co-operator ‘capital’ in some form so that the result is, in ’ sense, 
the outcome of their combined efforts”, A 
Those observations support the view which we have taken about thẹacharacter 
of co-operation between the employer and employees which affords a relevant 
test in determining whether ‘the enterprise in question is an industry or not. 
Co-operation to which the test refers must be co-operation between the employer 
and his employees which is essential for carrying out the purpose of the enter- 
prise and the service to be rendered by the enterprise should be the direct out- 
come of the combined efforts of the employer and the employees. 


There is one more minor point which still remains to be considerede Mr. Chari 
argued that it would be idle for the respondents to contend that the work of 
their firm is not an industry under s. 2(j) because they have themselves des- 
eribed their work as the work of carrying on business of solicitors. It appears 
that the document of partnership executed between the different partners of 
the firm provided, inter alia, that all expenses of the business of the partnership 
or losses incurred in carrying on the business of partnership shall be borne out 
of the profits or capital of the partnership. It is on the use of the word 
‘“business’’ in this clause that Mr. Chari relies. In support of his argument, 
he referred us to a decision of Justice Farwell in Dickson v. Jones In that 
ease, the Court was concerned to examine the validity of an agreement between 
the plaintiff, solicitor, and his junior clerk, who was subsequently articled to 
him. This agreement * provided that the latter would not ‘“‘at any time hereafter 
practise as a solicitor within a radius of 15 miles from the Town Hall, Hanley, 
aforesaid, or solicit any client of the solicitor’. Mr. Justice Farwell held 
that “the' combination of a restriction over an area so great as a radius 15 miles 
and one extending to the whole life of the defendant, articled clerk, was, in 
the circumstances, wider than was necessary for the protection of the plaintiff 
ands was, therefore, unenforceable as being in undue restraint of trade’? The 
argument is that'the validity of an agreement between a solicitor and his arti- 
cled clerk ‘was tested on the ground that it was an'agreement in restraint of 
trade and so the solicitor’s work must be held to be a ‘‘trade’’ under s. 2(j). 
There is obviously no force in this argument. If in their deed of partnership 
the respondents described the work of ‘partnership as the business of solicitors, 
that can hardly assist the appellants‘ in‘contending that the work carried on 
by the’firm is industry under s. 2(j). The work of a solicitor is, in a loose 
sense, of course, business and so if the solicitors entered into an agreement in 
restraint of trade, its validity would have to be judged on the basis that their 
work is in the nature of business. That, however, is hardly relevant in deter- 
mining the question as to whether the said work is an industry under section 
2(j); as we have already made it clean, the definition of the word ‘‘industry”’ 
is couched in words of very wide denotation. But that precisely is the reason 
why a line has to be drawn in a just and fair manner to demarcate the limita- 
tions of their scope and that necessarily leads to-the adoption of some working 
test. Therefore, in our opinion, the argument that the respondents themselves 

e have called their work as ‘‘business’’ is of no assistance. 


The result i a the appeal fails; there would be no order as to costs. 
i Appeal dismissed. 


5 [1939]3 AN E.R. 182. 
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UMANATH GOPALKRISHNA. PUTHLI v., THE SHAMRAO VITHAL » 
z 8 ‘CO- OPERATIVE, BANK LTDA. o u. 


Bombay. POETS A Societies Act (Bom, ‘VI .of 1925)—Member ' of Tribunal con- 
. stituted under Act: shareholder of company. cata party to matter: before Tribunal 
at . — Whether. Tribunal. competent. to -hear matter. tata 
A member of' a Tribunal’ constituted under' the LIN P E Societies Act, 
- 1925, cangot hear.a matter to which a company is a party, if such member, of.the Tribu- 
mal is a`shareholder, of that, company; unless ,the eeu to ihis hearing , the matter. 
_ ‘is waived. + Anta $ URG f -4 

“Rameshwar Bhartia. V. The ‘State. of „Assam, Dimes v. Proprietors , of. the Grand, 
Junction Canal London and .North-Western Railway: Company v. ‘Lindsey,’: Rex v. 

Storks! and Manak Lal v. Dr.*Prem Chand,’ referred.to. ‘3° iy ce 


f 


, Tite facts capped’ in the judgmeit. BPR OP Se ae S gs Pe ee 


t 


`S. V, Gupte, with, 'B. 8. Shetty, ‘for the, pedtioner: Age Gere Page © 

Ge N. Vaidya; with B. R. ‘Naik, ‘for opponat Na, Bata Sane tase fe Oe eat 

” HAINANI ©, J. ‘y Resportäent, “No. ‘Lin. ne, REN oihalki we 1451, 
hereinafter referred. ito as the Bank, is ‘Shamraé Vithal Co- -operative Bank Ltd. 
This Bank carries, on banking ‘business - ‘in Bombay. . The petitioner is a mem- 
ber of this Bank. , „He was formerly, its Director, and also seryed for some. time 
as ‘Vice- Chairman ` “of, the Bank, Certain ‘disputes. between . the petitioner and 
the Bank were „referred, for decision ` ‘to the, Registrar’s Nominee under, 8,54 

of the: Bombay Co-operative: Societies Act. The Nominee made. his, award on 

March 27, 1961, by, which, he, determined the. ‘liability of the, petitioner and * 
awarded a certain jamount.to the Bank. Against , the order made -by the,.No- 
minee,,.. both the, petitioner, and the Bank: appealed. to the. Mahanashtra Co- 
operative Tribunal., At the: time, when the, appēals came up for hearing,: 'the 
Tribunal consisted of the President Mr, B. D: Nadkarni and another member 
Mr. S. “A. Pande. Mr. Nadkarni, holds. one share in the: Bank of the, value ‘of 
Rs. 25, but-of which the paid-up value, i is Rs. 18. This fact does not, appear 
to, have been disclosed to the parties: at the time. when the appeals were, heard. 
After hearing, the appeals the Tribunal set aside. the award ;made by the Re- 
gistrar’s ‘Nominee, .; It directed the petitioner, to pay: about. Rs. 67,000 to, the 
Bank. The appeal, filed. by the petitioner himself was dismissed... Thereafter 
the; petitioner filed., this special civil application. The Bank has_also,, filed 
another special. civil: application No. 1598, in which the, Bank. ‘has claimed cer- 
tain. additional amounts not awarded -by the Tribunal. n 

„Amongst. the several grounds taken by the petitioner in., his Piton there 
was .one “ground mentioned in para. 22(C) of his. petition, in whieh the peti- 
tioner alleged that, Mr. Nadkarni was, a. member, of the Bank and that he had, 
therefore, “such interest in the, subject-matter of the dispute as disqualified , 

*him from hearing the appeals filed by ‘the petitioner and the Bank. We consi- 

dered it necessary to call fora report from Mr. Nadkarni. He has’submitted a 
report, in’ which he has admitted that he is a member of the Bank and that 
he holds one share in the Bank. He has also stated that apart from holding one 
share he has had.no dealings with the Bank since 1939. Mr. Nadkarni has 
also stated in his report that before the appeals were actually taken up, he had 
mentioned to his colleague the fact of his being a member. It appears that at 
the time when the appeals were heard, the Co-operative Tribunal consisted of 

*Decided, June 29, 1962. Special Civil 2 (1852) 3 H.L. 759. 
Application No. 1461 of 1961 (with Special 3 (1858) 3 teui Reports s 99, 114. 
Civil Application No. 1598 of 1961). 4 (1857) 29 L.T.R. 

1 [19537 S.C.R. 126, 181. ros 4, 8 [1961] SCR. ee 80. 581. 
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the president and one other member. Under Regulation 24-of the Bombay Co- 

operative ‘Tribunal: Regulation, : the Bench must consist of: not less t ha two 
anembers.... From Mr::Nadkarni’s report it:therefore appears ‘that he akani to 
"o „the. appéals, „asmo other Bench; could at that time”be formed f 
theni sd a pi cttw * e ar a a 2 
- eThe question, which ve have’ to ne ERNA is whether Mr. Nadkarni 
could: hear, the, appeals -in' spite of the: fact that he was a.shareholder of the 
Bank., It: is now. well-settled 'that.no:man can be a Judge in his own cause. 
This applies to, iar cause, in'which he hasian. interest. It has, ‘therefore, been held 
that, any pecuniary: interest; however small, in the matter:in. dispute, disquali- 
fies a person from acting as a Judgé,. unless the. disability is removed, by statute ; 
see} Halsbury’s Laws of: England, Third:: Edition, Volume 11, page 67, and 
Rameshwar. Bhartia.v. The :Staté of Assam.’ | ' Various: cases have been cited 
before us.. „It isnot necessary to refer to all of them, as the principle appears 
tó be well-settled that unless. the: objection is‘ waived, a Judge cannot-hear a 
matter, to which a company ‘is:a party; if he is. a shareholder. of that company. 
‘In Dimesiv. Proprietors of the Grand- Junction Canal,2, an: incorporated public 
company, filed'.a bill‘in. equity against:a ‘landlord..in.a matter largely involving 
the interests of the company. The Lord Chancellor had an'interest as a share- 
holder iin ‘the company: to the amount. of-several! thousand pounds, a fact which 
was unknowni-to..the' defendant in the suit. The-cause was heard before the 
Vice-Ch&neellor, iwho granted the relief. sought .by.«the company. The Lord 
Chancellor, .on’ appeal,; affirmed. the order.of. the Vice-Chancellor. It was held 
that the Lord,Chancellor was disqualified, on the ground of interest from sitting 
as‘ Judge in the .cause,and: that-his decree: was therefore -vdidable, and must 
consequently,;be éversed. -Some.criticism:of this decision is to be found in the 
discussion, which, took. place at. the, opening. of the:case in London and North- 
Western. Railway Company v. Lindsay.?: But no.authority has. been ‘cited before 
us in which any contrary view has been taken. On the other hand, Mr. Gupte, 
who "ppears on ‘behalf of the-ipetitioner, has drawn our attention. to several 
cases, ‘in, which the .House of Lords decision in Dimes. case has been. followed. 
In Reg. v. Storks+: upon an appeal.by. a- water company. against.an assessment 
to a.poor-rate,.the! presiding Judge (the deputy-recorder) reduced the rate and 
gave costs to-the-appellants. . It. afterwards appeared that: the deputy-recorder 
was at the time of the trial of the appeal the registered shareholder of five 
shares in; the company, though he.was.at:the time under a contract to ‘dispose 
of themi rand ‘believedihe had no!ibeneficial interest whatsoever'in the company. 
It was held that he was an interested party and was incompetent to try, the 
appeals ws tae 

Similar view has been taken by the Supreme Court. In Manak Lal v. Dr. 

Prem Chand it was observed: 

..It is well settled that every member” of a tribunal that is called upon to try 
issues “in judicial or’ quasi-judicial ‘ proceedings: must be able'‘to act’ judicially; and it is 
of the essence! of judicial decisions and judicial’ administration that judges should be able 
to, act impartially, , objectively and without» any bias. In such.cases' the test is not whe- 
‘ther in fact a bias hags affected. the judgement; the test always is and must- be whether a 

Iftigant , could, reasonably, apprehend that a bias attributable toa member, of a tribunal 
might have operated against him in the final decision of the tribunal.” aa TOA 
It was further observed that pecuniary interest, however ‘small, it may be in 
the, subject-matter, of’, the’ ‘ptocéedings, . would. ‘wholly. ‘disqualify â member from 
‘acting as a Judge. i Tn. the same’ case the’ Supreme Court ‘has’ held that the 
objection 'tò the ‘constitiition of thé’ Tribunal can’ Be waived. 

In the present case, Mr. Nadkarni has admitted that he held one share in 
the Bank. He had, therefore, some pecuniary interest, though very small, in 
the subject-matter of the proceedings, : :for'the Bank was etaag a very large 


hearing 


wt 


1 [1953] S.C.R. 1n at p. 131. ‘pl 
2 (1852) 3qH.L. 7 e 2 (1857) 29 LIER. 107. 
8 (1858) 3 iia dois" ‘Reports '997 ab^? “5u [1957] S.C R575, 'at pp>580-581. 
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amount from the petitioner. He was, therefore, disqualified. from hearing the 
appeais, unless it can be shown that the petitioner had knowledge of Mr. Nade 
karni’s\interest in the Bank and had still not objected to the constitution 
of the TMpunal. Mr. Nadkarni has stated in his report that he had disclosed this 
fact to his colleague Mr. Pande. But he has not stated that this fact had also 
been brought to the notice of the parties. The petitjoner has stated in his 
petition that he discovered this fact after the Tribunal had disposed of the 
appeals. There is nothing definite to indicate that the petitioner was aware of 
Mr. Nadkarni’s being a shareholder of the ‘Bank at the time when the appeals 
were heard. Consequently it cannot be said that the petitioner had waived his 
objection. tg the constitution of the Tribunal. 

From Mr. Nadkarni’s report it appears that no other Bench could then have 
been formed to hear the appeals, for the Tribunal consisted of only one other 
member, apart from Mr. Nadkarni. The proper course ‘in the circumstances, 
therefore, would have been for Mr. Nadkarni to disclose to the parties that he 
owned one share in the Bank He could then have proceeded with the appeals, 
if the parties had not objected to his hearing them. Otherwise he should have 
moved Government to make additional appointments to the Tribunal, at least 
for the purpose of hearing these two appeals. 

Although we have not heard Mr. Gupte on the point, we are sure that Mr. Nad- 
karni dealt with the matter impartially and that he did not allow his small 
interest in the Bank to irfluence his decision in any way. That, how€ver, will 
not make any difference, for, as pointed out by the Supreme Court in Manak 
Lal v. Dr. Prem Chand, the test is not whether in fact the bias has affected the 
judgment, but whether there would be a reasonable apprehension in the mind 
of a party to the cause that the Tribunal might have acted with bias. 

We must, therefore, hold that Mr. Nadkarni was not qualified to hear the 
appeals. The order made by the Co-operative Tribunal must, therefore, be set 
aside. i . i 

We set aside the order and remand the appeals to the Tribunal. The appeals 
must be heard by some member or members of the Co-operative Tribunal other 
than those who had heard them previously. If necessary, the President of 
the Tribunal should move Government to appoint additional member or mem- 
bers of the Tribunal for the purpose of hearing these appeals. No order as to 
costs. 

As the order made by the Tribunal has been set aside, the rule issued in the 
special civil application filed by the Bank will be discharged. No order as to 
costs. i 

Order accordingly. 


Before the Howble Mr. H. K. Chainani, Chief Justice, and Mr. Justice K. K. Desai. 


BHASKARRAO CHIMAJI GARUD v. BHIKA BHAU HON.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 4A, 4B, 14(1), 
30, 31—Contractual leases held for growing sugarcane—Whether Government em- 
powered under s. 43A(3) to prescribe conditions terminating such leases which have 
not come to an end. : 


Section 43A (3) of the Bombay Tenancy and Agricultural Lands Act, 1948, empowers 
Government to prescribe by notification conditions, on which contractual leases held 
for growing sugarcane, which have not yet come to an end, may be terminated. 


The facts appear in the judgment. 


S. V. Gupte and R. W. Adik, for the petitioners, 
G. N. Vaidya, for opponents Nos. 1 to 5. 


*Decided, June 28, 1962. Special Civil Application No. 1468 of 1941. 
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CHAINANI C.J. The petitioners are the tenants of two lands, survey Ng. 9/2 
“and 10/8, which originally belonged .to the joint family consisting of o ponent 
. No, 1 and his four sons opponents Nos. 2 to 5. In 1953 there was a paptition in 
the opponents’ family and the above two lands were allotted to the shares of 
opponents Nos. 2 to 5, Opponents Nos. 4 and 5 are minors and opponent No. 1 
is their guardian. Opponent No. 1 had leased the above two lands to the father 
of the petitioners for a period of thirty years on March 27, 1942, for the purpose 
of growing sugarcane. The agreed rent was Rs. 440 per year. After the 
Bombay Tenancy and Agricultural Lands Act came into force, the petitioners 
became protected tenants under the provisions of this Act. Section 4B of this 
Act, as amended with effect from August 1, 1956, states that no tenency of any 
land shall be terminated merely on the ground that the period fixed by agree- 
ment or usage for its duration has. expired. Sub-section (J) of s. 14 provides 
that notwithstanding any law, agreement or usage or a decree or order of the 
Court, the tenancy of a land shall not be terminated except on the grounds spe- 
cified in this sub-section. Section 30, which is the principal section on which 
the petitioners have relied in this petition, is in the following terms: 


“Save as provided in this Act, the rights or privileges of any tenant under usage or 
law for the time being in force or arising out of any contract, grant, decree or order of a 
court or otherwise howsoever ‘shall not be limited or abridged.” 

This se¢tion protects the ‘rights acquired by a tenant under the contract with 
his landlord. Sub-section (J) ‘of s. 31 states that notwithstanding anything 
contained in ss. 14 and 30, but subject to ss. 31A to 31D, a landlord may, after 
giving notice and making an application for possession as provided in sub-s. (2), 
terminate the tenancy of any land, except a permanent tenancy, if the landlord 
bona fide requires the land for cultivating it personally. Sub-section (2) states 
‘that the notice required to be given under sub-s. (7) shall be served on the tenant 
on or before December 31, 1956, and that an application for possession ander 
s. 28 shall be made to the Mamlatdar on or before March 31, 1957. Sub-section 
(3) extends the period for terminating the tenancy and for making an appli- 
cation to the Mamlatdar in certain cases specified in this section. This section 
gives a last chance to the landlords to obtain possession of their lands on the 
ground that they require ‘them for personal cultivation. As this right could not 
be exercised after December 31, 1957, this section overrides s. 30 and enables a 
landlord to terminate the tenancy of his tenant, even though the period of the 
lease has not expired. Sub-section (J) of s., 43A states that the provisions of 
ss. 4B, 14...81 to 31D... .shall not apply to ...(b) leases of land granted for 
the cultivation of sugarcane.’ This sub-section removes the restrictions imposed 
by ss. 4B, 14 and 31 on the right of a landlord to terminate the tenancy of his 
tenant, in the case of leases granted for growing sugarcane. It, however, pro- 
tects the rights acquired by a tenant under his contract, for it does not make 
the provisions of s. 30 inapplicable to leases granted for growing sugarcane. 
Sub-section (3) of s. 43A. provides that notwithstanding anything contained in 
sub-ss. (J) and (2), it shall be lawful for. the. State Government to direct, by 
_*notification ` in the Official Gazette, that the leases, to which the provisions of ẹ 
sub-ss. (Z) and (2) apply, ‘shall be subject to such conditions as may be speci- 
fied in the notification, in respect ‘of—(a) the duration of the lease: ... (d) any 
other matter referred to in sections mentioned’ in sub-s. (1). In exercise of 
the powers conferred by this sub-section, the State Government issued a noti- 
fication on February 14, 1958, the relevant part of which is as follows: 


“In exetcise of the ‘powers conferred by’ sub-section (3) of section 43A of the Bombay 
Tenancy and Agricultural Lands Act, 1948, the Government of Bombay hereby directs 
that the leases of land referred to in clause’ (b) of sub-section (1) of the said section 43A 
and to. which the provisions of, sub-section €) ‚of the said section 43A apply shall be sub- 
ject to theefollowing conditions, ‘namely: — 

Conditions as to the, duration and termination of lease. 
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la No such lease of land shall be liable to be terminated on the ground that the 
period xed by agreement or usage for its duration has expired. 
“2, lessor bona fide requires any land so leased by him for cultivating it per- 
sonally or €or any non-agricultural use, such lease may, subject to the ‘conditions men- 
tioned in sections 31A, 31B, 31C and 31D, be terminated by the lessor by giving the lessee 
one year’s notice in writing stating therein the reasons for the termination of the lease.” 
This notification restricts the right of a landlord to terminate the lease granted 
for cultivation of sugarcane. He can do s@ only if he require’ the land bona 
fide for personal cultivation, by giving one year’s notice. 
‘ On March 27, 1958, the opponents gave notices to the petitioners terminating 
their tenanty. The notices asked the petitioners to hand over possession of the 
lands on March 26, 1959. After the expiry of the period of -these notices, op- 
ponents Nos. 2 to 5 5 made an application to the Mamlatdar for obtaining pos- 
session of the lands, on the ground that they wanted them for personal cultiva- 
tion. The application on behalf of opponents Nos. ‘3 and 4, who are minors, was 
made by opponent No. 1. The Tenancy Aval Karkun, who heard the matter, 
found on all the points:in favour of the opponents. He, therefore, directed 
that possession of half of the lands should be given to the opponents. The 
petitioners appealed against this order to the Deputy Collector, but their ap- 
peal was dismissed. They then applied in revision to the Revenue Tribunal, but 
their revision application was rejected. Thereafter the petitioners filed the pre- 
sent special civil application, in which they challenge the order for possession 
made against them. 

The first point, which Mr. Gupte, who appears on behalf of the petitioners, 
has urged is that the opponents are not entitled to obtain possession of the lands, 
as, the period of the lease granted to the petitioners has not yet expired. This 
lease was granted on March 27, 1942, for a period of 30 years. Section 30 saves 
the rights or privileges of a tenant arising out of any contract. The operation of , 
this section is riot excluded by sub-s. (J) of s. 48A. Sub-section (3) of s.eA8A 
does not say that the powers conferred by this sub-section may be exercised ` 
notwithstanding anything contained in s. 30. It does not also contaih the words 

‘notwithstanding any law, agreement or usage, or the decree or,order of a 
Court’’, such as are used in s. 14 or 43B. Sub-section (2) of s. 89 states that 
nothing in this Act shall, save as expressly provided in this Act, affect or’be 
deemed to affect any right, ‘title or interest acquired or accrued before the com- 
mencement of the Act. Mr. Gupte has strongly relied on these provisions and 
has contended that in the absence of any express provision in the Act, the rights 
acquired by a tenant under his contract of leasé cannot be curtailed or taken 
away by any notification issued by Government. He has argued that the noti- 
fication issued by the Government under sub-s. (3) of s. 43A does not apply to 
leases, which have not yet terminated by efflux of time. 

It.is plain on a reading of s. 30 that the rights and privileges of any tenant 
arising out of contract can be abridged and limited in the manner provided in 
the Act. Provisions in the Act for abridging and limiting a tenant’s rights and 
privileges need not necessarily commence with the words, such as ‘‘notwithstand- 
ing anything contained in section :30’’. The contention of Mr. Gupte that sinces 
the above phrase is not found in sub-s. (3) of s. 43A, the sub-section does not - 
authorise abridgement of rights of a tenant under a lease, the duration of which 
has not expired, is, therefore, not tenable. , 

Sub-section (3) of s. 43A expressly empowers Government tq specify the con- 
ditions, on which leases, to which the provisions of sub-ss. (7) and (2) of s. 43A 
apply, may be held in respect of their duration and also in respect of any matter 
referred to in sections mentioned in sub-s. (Z). “It is conceded that sub-s. (J) of 
s. 43A applies to all leases granted for the cultivation of ‘sugarcane, including 
contractual leases, which continue to. remain in force. The powers conferred by 
sub-s. (3) can, therefore, be exercised in respect, of all such leases, „including 
those, the per iods of which have not expired. The notificatión issued By Govern- 
ment also applies to all such leases. Sub-sectioh (3) authorises Governmént to 


u 
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provide for ‘the “duration of stile leases. . Government is, therefore, specifically 
wested’ with. the power to. alter or modify the duration- of a lease, which was 
agreed upon between the parties. It-can, therefore, prescribe the’ condifions on 
which such leases may be ‘terminated. This conclusion i is also supported by the 
fact that power is given to Government to lay down-conditions in respect of any 
matter referred to -in the sections mentioned in sub-s. (/) of s. 43A. One of 
the sections mentioned in sub-s. (7) òf s. 48A is s. JI and one of the matters re- 
ferred to in s. 3] is the right of a landlord to terminate.the tenancy for personal 
cultivation, even though the period of the leasé has not expired. Sub-section 
(3) of s. 43A: must, therefore, be held to empower -Government to prescribe 
conditions, on which contractual leases, held for growing sugarcane, which have 
not yet come to an end, may be terminated. We are consequently of the opi- 
nion that the notification issued by the State Government applies to a lease, 
the period. of which, as fixed by the terms of the contract between the parties, 
has not yet expired. "We, therefore, do not accept Mr. Gupte’s argument that the 
application made by the opponents to the Mamlatdar for possession of the lands 

was not. maintainable. - 
ithe Tet of, the, Anagment js- not material to this report.] 
oo 2 OM Order accordingly. 
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fe E l n Before Mr. Justice Tambe ‘and Mr. Justice V. S. Desai. 
THE: ‘COLLECTOR OF PADEN, TAX, BOMBAY STATE - 


nes “MESSRS. PARIMAL BROTHERS.* ` 


é Bombat Sales Tax Act (Bom. II of 1953), Secs. 26(1),+ 16(6), 14—Liability of transferee- 
‘dealer to pay tax which transferor-dealer liable to pay in respect of transferred busi- 
- ness —Wörds “remains unpaid” in's. 16(6) whether fixes point of time at which tax 

_ becomes ‘payable—Whether' liability fastened on transferee of business under. s. 26(1) 
liability, of transferor in respect of business transacted by transferor. 


Tf a ‘transféror-dealer, ,at the time of the date, of the transfer, has failed to dis. 

charge any obligation’ in. -respect of the business transferred by him, the transferee- 

` dealer under s. 26(1) ‘of the Bombay Sales Tax Act, 1953, will be Mable to discharge 

that obligation in the same manner and to the same ‘extent as if he was the transferor- 
dealer himself. 

Chatturam Horilram Ltd. v. Commr. of Inc. Tax? Rungta Eng. & Con. Co. Ltd. v. 
Inc.-Taz Officer,’ Recols (India) Ltd., In re and Bihar Bolts, Rivets & Apaneering 
Works Ltd., In ræ., distinguished. 

Commr. of Sales Tax v. Jagatbandhu- Mohaníy; . dissented from. 

Wallace. Brothers and Co., Ltd. v. Commr. of Inc Tax, Chatturam v. Comm. of Ine., 
Bihar’ and Phoolchand Daramchand v. State, referred to. 

The words “remains unpaid” in s. 16(6) of the Bombay Sales Tax Act, 1953, -are 

- ‘not used in connection with fixing of point of time at.which the tax becomes payable, 
Section 16 (6)- of the Act- fixes the point of time at and after which the tax which re- 


* Decided, April 28, 1962.. 0.0.3. Sales Tax registration- ér‘ licence, as the case may be, 
References Nos. 7 to-14 of 1960. © unless he already holds a certificate of regis- 

{The relevant section runs thus, : tration or a licence, as the case may be 

26. (1) When the ownership of the busi- 1 (1955) 27 I.T.R.-709. 


t 


néss of a dealer liable to pay the tax is entirely 2 (1960) 44 I.T.R. 315. 

transferred, any tax payable in respect of such 3 (1952) 4 S.T.C. 271. 

business and remaining unpaid at the.time of - 4 (1958) 10 S.T.C. 578. 

the transfer shall be payable by the transferee, 5 (1961) 12 8.7.0. 706. 

as if he were the dealer liable to pay such tax; 6 (1948) 16 I.T.R. 240, 8.0. 50 Bom. LR. 
and the transferee shall also be liable to pay 482, P.C. 


tax on the sales of goods effected by him with 7 (1947) 1 
effect from the date of such transfer and shall 8 (1952) 3 8.T.C. 460. 
within thirty days of the transfer apply for 


BLR.—45. 
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mains unpaid becomes recoverable-as arrears of land revenue; the section fixes the. 
polut of time at which the defaulted amount of tax becomes a debt due to the State, 
UÀder s. 26(1) of the Bombay Sales Tax Act, 1953, the liability that is fastened on 
the transferee of a business is the liability of the transferor in respect of the business 
transferred by him, and not the tax liability of the transferor in respect of the busi- 
ness transacted by himself. 
Rambali Bhuleshwar v. Sales Tax Officer; distinguished. 


Tur facts appear in the judgment. ° 


N. A. Palkhivala, instructed by Little & Co., for the applicant. 
pK: B. Gagatra, with D. R. Dhanuka, for the respondents. 


TAMBE J. These eight references can be disposed of by one judgment. The 
dealer who has been assessed to sales tax under the Sales Tax Act, 1953 (here- 
after referred to as the Act) is the same person, namely, the firm of Messrs. 
Parimal Brothers, respondents to all these eight references, 

The facts giving rise to these references, and the question referred to us are 
identical in all these references. These eight references raise a question as 
regards the interpretation and true meaning of the clause ‘‘any tax payable 

.and remaining unpaid at the time of the transfer” occurring in s. 26 of the 
Act. 

The facts in brief are: The business was carried on originally by a ‘firm do- 
ing business under the name Shroff Parekh & Co. In December 1952, Shroff 
Parekh & Co. transferred its business as a going concern to one Mrs. Kusum 
Mody. On November 26, 1953, Mrs. Mody in her turn transferred the busi- 
ness as a going concern to the Sunways (India) Private Limited. On June 2, 
1954, the Sunways (India) Private Limited transferred the business as a going 
concern to Messrs. Parimal Brothers, the respondent to all these eight refer- 
ences, and since then, it appears that they have been running the business., On 
April 26, 1955, notices under s. 14 were issued by the Assistant Collector of 
Salės Tax to Mrs. Kusum Mody, Mr. K. M. Shroff of Messrs. Sunways (India) 
Private Limited, and Messrs. Parimal Brothers, calling upon them to show 
cause why they should not be assessed to sales-tax in respect of the following 
five periods: (1) January 1, 1953 to March 31, 1958; (2) April 1, 1953 to 
November 25, 1953; (8) November 26, 1953 to March 31, 1954; (4) April 1, 
1954 to May 6, 1954; (5) May 7, 1954 to June 1, 1954, ' After "hearing them, 
the Assistant Collector of Sales Tax on June 1, 1955, passed eight orders asses- 
sing the respondent to tax. For the first three periods, two orders for each 
period were passed, one relating to the general tax and the other relating to 
the special, tax; and for the last two periods, one composite order for each 
period was passed in respect of both the taxes. The respondent has been as- 
sessed to tax under s. 26 of the Act. In due course, all these eight cases were 
taken to the Sales Tax Tribunal by Messrs. Parimal Brothers. On their be- 
half it was contended that they cannot be held liable under s. 26 of the Act 
in their capacity as transferee of the business inasmuch as neither Mrs. Kusum 
Mody nor the Sunways (India) Private:Limited had been assessed to tax priog 
to or on the date of transfer of the business in their favour. In other words, 
the argument was that unless tax has been asséssed, it cannot be said to have 
become payable within the meaning of s. 26 of the Act. This contention suc- 
ceeded before the Tribunal. The Tribunal, relying on its prior decision in 
Mohanlal Brijlal v. State of Bombay,’ held that Messrs. Parimal Brothers were 
not liable to be taxed in respect of the aforesaid five periods. At the instance 
of the Collector of Sales Tax, Bombay State, Bombay, the Tribunal after draw- 
ing up the Statement of the Cases, has referred the following question of law 
in all these, references: 


Whether on the facts and in the circumstances of these cases, and on a proper con- 
e 


9 (1960) 12 S.T.C. 595, 1 (1956) 7 S.T.C. 295. 
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struction of sub-section (1) of section 26 of the Bombay ‘Sales Tax Act, 1953, the oppo- 
wnents are liable to pay the-tax assessed on/1-6-1955 for the periods 1-1-1953 to 3198-1953, 
1-4-1953 to 25-11-1953, 26-11-1953 to 31-3-1954, 1-4-1954 to 6-5-1954, and 7-5-1954 tog1-6-54?” 
At the outset, it may be stated that Mr. .Palkhivala, learned counse¥ for the. 
Collector of Sales Tax, conceded that the respondent was not liable to be assessed 
to tax for the period J ąnuary 1, 1953 to March 31, 1953, under s. 26 of the Act. 
The liability to.pay tax for that period arose under the Ordinance of 1952 and 
not under the Act. Section 26, therefore, had no application to such a liability. 
Mr. Palkhivala contends that ‘fax payable” in s. 26 means the tax which 
the transferor-dealer was liable to pay under the`Act. If he has not discharged 
that liability by the date of the transfer, it is ‘‘remaining unpaid at the time 
of the transfer’’. Assessment and quantification of tax is not a eohdition pre- 
cedent to the payability of the tax under the Act. The Act requires the dealer, 
liable to pay the tax, to pay the tax of his own volition. It is only when a 
dealer does not, duly discharge his obligations under the Act an assessment is 
required to be made for recovery of the tax from such, a dealer. Therefore, 
the decisions under the Indian Income-tax Act are of little assistance. On the 
other hand, Mr. Ganatra contends that the expression ‘‘tax payable and re- 
maining unpaid’? could only mean tax which has been assessed, and which after 
demand notice in respect thereof having been issued has remained unpaid till 
the expiry of the period mentioned in the notice of demand. Quality of charge- 
ability fo tax is entirely different from the qualitye of payability of the tax. 
A dealer may become liable to pay tax under s. 5, but no tax is payable by him 
unless he is assessed to tax under s. 14 of the Act, and payment of the tax is 
demanded from him under s. 16. ‘The payment which a registered dealer makes 
at the time of filing of the return is not of a tax, but it is only a payment to- 


‘ wards the tax. Even when a registered dealer has duly filed a return and 


paid tax in advance, sub-s. (7) of s. 14 contemplates making an order of assess- 
ment. The Legislature could never have intended to expose an innocent trans- 
fereé to.the peril of being made to shoulder the liability of his transferor the 
extent of which he could never have ascertained at the time of the transfer. He 
referred us to the provisions of s. 16 in general and of sub-s. (6) of s. 16 in 
particular, in support of his argument. Both Mr. Palkhivala and Mr. Ganatra 
have referred us to certain decisions to which we will in due course advert. 

- We are conscious that we are here dealing with the construction of a taxing 
pratio; and the well-settled rule of construction in this respect is that 

. all charges upon the subject must be imposed by clear and unambiguous language, 
becsuse in some degree they operate as penalties. , 

‘In a Taxing Act one has to look merely at what is clearly said. There is no room for 
any intendment. There is no equity about a tax. There is no presumption as to a tax. 
Nothing is to be read in, nothing is to be implied. One can only look fairly at the lang- 
guage useď’.” 

(Maxwell on Interpretation of Statutes, 11th edn., p. 278). Their Lordships of 
the Supreme Court in State of Bombay v. A. & A. Industries Corporation? have 
observed (p. 125) : 

. .If the Legislature has failed to clarify its meaning by the use of appropriate lan- 
guage, ‘the benefit thereof must go to the:taxpayer. It is settled law that in case of 
doubt, that interpretation of a taxing statute which is beneficial to the taxpayer must be 
adopted.” 

Bearing these pinap in mind, the case will have to be approached. It is 
an admitted position that neither Mrs. Mody nor the Sunways (India) Private 
Limited have registered themselves as dealers; filed any returns; or paid any 
tax, which they were liable to pay under the Act. ‘There was also no assessment 
and quantification of tax payable by them-at the date of the transfer. It is to be 
seen whether on the language used in sub-s. (J) of s. 26, respondent can be 
held liable | to pay the tax which Mrs. Mody and/or the Sunways (India) Pri- 


\ 2 (1960) 12S.TC. 122. 
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vate Ltd., were liable to pay. The material part of sub-s. (7) of s. 26 is in- 
followg terms: ~- 
“26. a5) When the ownership of the hiisinees of a dealer liable to pay the tax is entirely 
transferred,any tax payable in respect of such business and remaining unpaid at the 
time of the transfer shall be payable by the transferee, as if he were the dealer liable to 
pay such tax;. e 
In our view, ‘subs, a ) of s. 26 enacts a legal fiction. A transferee of a busi- 
ness is made liable to pay tax in respect of he transferred business as if he is 
the dealer liable to pay tax. The liability fastened on a transferee is made co- 
extensive with the liability of the transferor to pay tax in respect of such busi- 
ness, Thate liability arises when the following three conditions are fulfilled: 
(1) the transfer is of the entire business; (2) the transferor was a dealer lia- 
ble to pay tax in respect of that business, and (8) the tax payable by the trans- 
feror in respect of that business has remained unpaid at the date of the transfer. 
The section does not say that the transferee shall pay tax payable by the trans- 
feror, but, on the other hand, it says that the transferee shall pay the tax payable 
by the transferor liable to pay the tax. Now, the tax payable by a dealer, 
liable to pay tax would, in our opinion, include his obligation to pay tax as 
contradistinguished from a tax debt payable by such a dealer. In our opinion, 
therefore, the tax payable would mean obligation of a dealer to pay the tax. 
It is a well-settled principle that liability to pay a tax arises by virtug of the 
charging section, and it is rot dependent on assessment. Dealing with the charg- 
ing sections of the Income-tax Act in Wallace Brothers and Co., Ltd. v. Commr. 
of Inc. Tax, the Privy Council observed (p. 244): 


_ “..,the rate of tax for the year of assessment may be fixed after the close of the 
previous year and the assessment will necessarily be made after the close of that year. 


‘But the liability to tax arises by virtue of the charging section alone, and it arises not 


later than the close of the previous year, though quantification of the amount’ payable 
is posfponed.” 

Relying on the decision of the House of Lords in Whitney v. The Commissioners 
of Inland: Revenue,* the Federal Court in Chhaturam v. Commr. of Inc. Tax, 
Bihar® held that 


“|, liability to pay tax does not depend on assessment that ex-hypothesi has already 
been fixed. The Assessment Order under section 23 only quantifies the liability which is 
already definitely and finally created by sections 3 and 4 which are the charging gections.” 

Mr. Ganatra, however, argues that even assuming that ‘‘tax payable’’ means 
tax which a dealer was liable to pay, it cannot be said ‘‘ to be remaining unpaid”? 
unless notice of demand has been issued, and the date of payment specified in the 
notice had expired. Very strong reliance was placed by Mr. Ganatra on sub-s. (6) 
of s. 16 of the Act in support of this contention. The expression ‘‘tax remaining 
unpaid’’ would ordinarily mean tax wlfich has already become payable, has re- 
mained to be paid or that has not been paid at a given point of time. It does 
not mean that at that point of time the tax becomes for the first time payable. 

The provisions of sub-s. (6) of s. 16 have not the effect of in any manner alter- 
ing the aforesaid ordinary and plain meaning thereof. In sub-s. (6) of s. 16, 
the words ‘‘remains unpaid’’ occur, but they are not used in connection witi? 
fixing of point of'time at which the tax becomes payable. On the other hand, 
that sub-section fixes the point of time at and after which the tax which remains 
unpaid becomes recoverable as arrears of land revenue. In other words, that- 
sub-section fixes the point of time at which the default amount of tax becomes 
a debt due to the State. 

_ It was also argued that the clause ‘‘the tax shall'be paid in the manner herein- 
after provided at such intervals as may be prescribed’’ occurring in the preamble 
of s. 16 indicates that the section fixes the point of time at which tax becomes pay- 
able by a dealer. Briefly stated, the scheme of the Act is: Sales Tax is levied 


3 (1948) 16 LT.R. 240, s.o. 50 Bom. L.R. 4 (1925) 10 Tax Cases 88. œ 
82, P.C. & (1947) 15 PTR. 302, F.O. 
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200 the taxable turnover of.a dealer i.e. a-person who carries on business of gelling 
goods in the State of Bombay, at the rates specified in s; 6. Under g. 5, the 
liability to pay tax arises when the turnover of the dealer exceeds the limit speci- 
‘fied in the Act- , The dealer, liable to pay tax, is required by the Aet to apply 
and get himself ‘registered as a dealer under “the Act.: Sub-section . (7) of s, 9 
provides that no dealet shall, while being liable to pay tax, carry on business 
as a dealer unless he has applied for ‘registration within the prescribed period. 
In the event tlfe registered dealer ¢ransfers his business, or the turnover of his 
business does not exceed the specified limit, he is entitled to apply for cancella- 
tion of registration. Section 13 enjoins a duty on the registered dealer to fur- 
nish returns of his turnover in the prescribed manner to the prescribed authority, 
and according to the rules the interval at which the returns are to be furnished 
by a registered dealer are monthly returns or the quarterly returns. Section 16 
deals with payment and recovery of tax, and not payment of tax alone. Sub- 
section (2) of s. 16 requires a registered dealer to _pay into Government treasury 
the full amount of the tax due from him according to his return.-Section 14 deals 
with assessment of tax. Assessment is done for each year, and the year accord- 
ing to the Act is the financial year. At the time of the assessment, if the sales 
tax. authority is satisfied about the correctness of the return filed and the tax 
paid by the dealer, nothing more is required to be done by him. He only makes 
a formel assessment order. If the sales tax authority is not satisfied with the 
correctness of the return, sub-s. (3). of s. 14 empowers the sales tax authority 
to issue a notice to the registered dealer. to appear before him and produce such 
evidence and books of account. as he requires. After hearing the registered 
dealer, if he appears, and perusing the materials and evidence produced by him, 
the sales tax officer makes an assessment order as he may deem power. If the 
registered dealer fails to comply with the said notice, sub-s. (4) of s. 14 em- 
powers the sales tax officer to assess the registered dealer to the best of his judg- 
ment. In the event the dealer fails to furnish the return within the prescribed 
time, then sub-s. (5) of s. 14 empowers the sales tax authority to assess such a 
dealer to the best of his judgment, aie giving a notice to such a dealer. Sub- 
section (6) of s. 14 provides that 

“If upon information which has come into his possession, the Collector is satisfied 
that any dealer has been liable to pay the tax in respect of any period but has failed 
to apply for registration, the Collector shall, after giving the dealer a reasonable oppor- 
tunity of being heard, assess to the best of his judgment, the amount of the tax, if any, 
due from the dealer in respect of such period and all subsequent periods.” 

If during the course of this assessment, the Collector is satisfied that the dealer 
has wilfully failed to apply for registration, sub-s. (7) empowers him to levy 
by way of penalty a sum not exceeding one and half times of the tax assessed 
on such dealer. -It would thus be seen ¢hat the occasion to make an assessment 
and make a demand for payment of the tax would only arise if a dealer does 
not:abide by the provisions of the Act either unwittingly or wilfully in the 
following cases: (1) a dealer duly gets himself registered, files a true return, but 
fails to pay the amount of tax or part thereof at the time of filing the return 

e[s. 16(5) (4) (a)]; (2) a registered dealer files a return, pays the tax according 
to his return, but "fails to satisfy the Collector about the ‘correctness of his return 
and/or the amount of tax payable by him [s. 14(3) & (4) read with s. 16(5) (4) 
(b)]; (8) a dealer after getting himself registered, fails to file a return [s. 14(5) 
read with s. 16(5) (i) (b)]; (4) a dealer liable to pay tax, fails to get himself re- 
gistered either unwittingly or wilfully [s. 14(6) read with s. 16(5) (i) (b)]. The 
various provisions discussed above would show that the obligation to pay tax is 
incurred by a dealer when-his turnover exceeds the specified limit and the tax 
becomes payable by him at that point of time. A duty is enjoined on a dealer 
to discharge that obligation at the point of time prescribed for filing returns. 
Sections 14 and 16 only come into play when a dealer fails to carry out his ob- 
ligations ùnder the Act. The provisions relating to making of an assessment 
and issuing of a demand notice only relate to the cases of defaulting dealers, 
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Forsthe reasons stated above, in our judgment, if the transferor-dealer, at the, 
time of the date of the transfer, has failed to discharge any obligation in respect 
of the business transferred by him the transferee-dealer would, under sub-s. (1) 
of s. 26, bt liable to discharge that obligation in the same manner and to the 
same extent as if he is the transferor-dealer himself. 


Mr. Ganatra had referred us to the following five decisions: (1) Chatturam 
Hortlram Ltd. v. Commr. of Inc. Tax.®; (23 Rungta Eng. & Gon. Co. Ltd. v. 
Inc.-Tax Officer 37 (3) Recols (India) Lid., In re® (4) Bihar Bolts, Rwets & En- 
gineering Works Ltd., In re®; and (5) Commr. of Sales Tax v. Jagatbandhu 
Mohanty.'°,. None of these eases except Commr. of Sales Tax v. Jagatbandhu 
Mohanty is directly in point. The two Income-tax decisions have been relied 
upon by Mr. Ganatra in support of his contention that though the charging 
section makes the tax payable, payability only arises on making up an assess- 
ment order. The two decisions under the Income-tax Act can hardly be called 
in aid by the respondent in this case. The scheme of the Sales Tax Act is 
materially different from the scheme of the Income-tax Act. The rate at which 
inome-tax is payable is not specified in the Act, but is declared every year in 
the Finance Act enacted each year. The assessee is not enjoined with any duty 
to pay income-tax in relation to his previous year’s income of his own accord, 
but, on the other hand, all that the assessee need do is to file a retura of his 
income even though the rafe at which tax is payable is known to him. Such is 
not the case under the Sales Tax Act. It cast a duty on a dealer to get himself 
registered, to file a true and correct return of the turnover of his business, cal- 
culate the tax payable by him at the rate, mentioned in the Act itself and pay 
it at the tinte of filing of the return. It is indeed true that certain observations 
made in the two eases viz. Recols (India) Lid., In re and Bihar Bolts, Rivets & 
Engineering Works Lid., In re, appear to support Mr. Ganatra’s contention, but, 
in our view, reading those observations in the context of the facts of those cases, 
they can hardly be stated to be of any assistance to Mr. Ganatra. In both those 
cases, the question which was being considered was at what point ef time the 
sales tax can be said to be a debt due and payable within the meaning of s. 
230(1) (a) of the Indian Companies Act, 1913, as it then stood. That section 
provided that 

“In a winding up there shall be paid in priority to all other debts— 

(a) all revenues, taxes, cesses and rates, whether payable to the State or to a local 

authority, due from the company at the date hereinafter mentioned and having become 
due and payable within the twelve months next before that date;” 
The date ‘‘hereinafter mentioned’’ was the date of winding up order (vide 
sub-s. (5) of s. 230 of the Indian Companies Act). The dates on which the assess- 
ment orders were made fell within one year preceding the winding up order, 
but the dates on which the returns should have been filed and tax paid were 
beyond that period. The learned Judges were considering the question of prio- 
rity as between the debt due by the company to the State in respect of taxes, 
cesses, ete., and the debt due by the company to its creditors. It is in this con- 
text that it had been held that the tax: becomes due and payable within the’ 
meaning of s. 230 of the Companies Act, on it being quantified by an order of 
assessment. The learned Chief Justice has made this position clear in Recols 
(India) Lid., In re (p. 282): 


“.,. There can be no doubt that Section 230(1) (a) of the Indian Companies Act con- 
templates concrete debts because it deals with the order in which the debts shall be paid 
by the liquidator. It can have no concern with mere liabilities of a problematic character 
or liabilities, unascertained and unquantified and incapable of present payment.” 

The aforesaid observations make it abundantly clear that the question which 
was being considered is the point of time at which the amount due from a dealer 
e 


6 (1955) 27 LT.R. 709. 9 (1958) 10 S.T.C. 578. 
7 (1960) 44 LT.R. 315. 10 (1961) 12 S.T.C. 706. 
8 (1952) 4 S.T.C. 271. 
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.. becomes a debt recoverable by the State, and in that sense, it has been held that 
the-amount of tax becomes a debt due and recoverable when it has beer ascer- 
tained, quantified and notified to the assessee with a demand for payment. With 
this proposition, with respect, we have no quarrel. We have already,stated that 
under sub-s. (6) of's. 16, such also is the position; but we are not here consider- 
ing the question as tot what point of time the amount of tax becomes a debt 
recoverable by the State,‘ but we are considering at what point of time the tax 
becomes payalfle as contradistingwished from recovery of it as a debt due to 
State under the scheme of the Act. These two decisions also, therefore, in our 
opinion are of no assistance to Mr. Ganatra. It is indeed true that the decision 
in Commr. of Sales Tax v. Jagatbandhu Mohanty, which relates to the construc- 
tion of sub-s. (1) of s. 19 of the Orissa Sales Tax Act, 1947, which appears to 
be similarly worded to s. 26 of the Act, to a certain extent supports the view 
canvassed by Mr. ‘Ganatra. With respect, for the reasons stated above, we are 
unable ‘to follow the line of reasoning adopted by the learned Judges in this 
case. It may be stated that dealing with a similar provision of the Bengal 
Fimance (Sales Tax) Act, 1941, the Caleutta High Court in Phoolchand Dha- 
ramchand v: State’! had taken a different view. This decision does not appear 
to have been noticed in Commr. of Sales Tax v. Jagatbandhu Mohanty. 


It is next contended that the respondent is not liable to pay any tax prior to 
Noventber 26, 1958, the date on which the Sunways (India) Private Ltd., pur- 
chased the business from Mrs. Mody. In other words, it is the contention of 
Mr. Ganatra that the respondent is not liable to pay tax relating to the business 
conducted by Mrs. Mody. It is the argument of Mr. Ganatra that under s. 26 
the liability fastened on the transferee is confined only in respect of the business 
conducted by his transferor, and not in respect of the business conducted by any 
person other than his transferor. There was no privity of contract between the 
respondent.and Mrs. Mody. The respondent is not, therefore, liable for the tax 
dut for the period during which Mrs. Mody conducted the business. Reliance 
is placed on the decision in Rambali Bhuleshwar v. Sales Tax Officer.‘ We are 
unable to accept this contention of Mr. Ganatra. In our view, on the terms of 
sub-s. (J) of s. 26, the liability that is fastened on the transferee of a business 
is the liability of the transferor in respect of the business transferred by him, and 
not the tax liability of the transferor in respect of the business transacted by 
himself. Under sub-s. (J) of s. 26; the tax liability of Mrs. Mody was fastened 
on the Sunways (India) Private Limited by reason of the transfer of the business 
effected by Mrs. Mody in favour of the Synways (India) Private Ltd. on Novem- 
ber 26, 1953. Thus on June 2, 1954, the date on which the Sunways (India) Pri- 
vate Ltd., transferred the business to the respondent, the tax payable by the Sun- 
ways (India) Private Ltd., in respect of the business transferred by it, consisted 
of not only the tax liability of the peried during which the Sunways (India) Pri- 
vate Ltd. itself conducted the business, but also the tax liability of Mrs. Mody, 
acquired by the Sunways (India) Private Ltd., and that tax liability has been 
fastened on the respondent under sub-s. (J) of s. 26 of the Act. We fail to see 
how the decision on which reliance has been placed ‘is of any assistance to the 
respondent. In that case (Rambali Bhuleshwar v. Sales Tax Officer) the question 

. that fell for consideration was whether the purchaser, at a Court-auction w 
Hable to discharge tax liability of the judgment-debtor, under sub-s. (J) of s. 26 
of the Act, and it has been held that the transaction. of change of ownership as 
mentioned in sub-s. (J) of s. 26 must be as between dealer and his purchaser, 
the dealer being referred to as the.transferor, and the purchaser having been 
referred to as the transferee. A Court-auction is not a transaction between 
a dealer and the transferee. On the facts established in ‘this case, there cannot 
be any doubt that the transfer obtained by the respondent was a transfer from 
a dealer, namely, the Sunways (India) Private Ltd. 


It has also been contended that the respondent is not liable to discharge the 
11 (1962) 3 S.T.C. 460., 12 (1960) 12 S.T.C. 595. 
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tax liability relating to April 1, 1953, to March 31, 1954, inasmuch as the law" 
in foree on the date of transfer was not the law in force during the said period” 
betweent April 1, 1953 to March 31, 1954. Reliance is placed on a decision 
reported in Indian Aluminium Co., Ltd. v. M. M. Dalvi.'3 This contention 
in this form has not been raised at ‘any time before the Tribunal. It has also 
no merit. It is true that from April 1, 1954, the Actehad been to a certain 
extent amended, but that does not mean "that any of the provisions of the Act, 
by reason of the amendments, had been repegled. Prior to the amendment, the 
taxes imposed were only two taxes, namely, general tax and special tax. After 
the amendment, the taxes imposed also include .one more tax, namely, the 
purchase tax. No liability in respect of the purchase tax has been fastened on 
the respondent for the period April 1, 1953 to March 31, 1954, and, therefore, 
it cannot be said that the respondent had in any manner been wrongfully taxed. 

Lastly, it is contended that s. 26 has no application at all inasmuch as the 
transfer by the Sunways (India) Private Limited in favour of the transferee 
was not of the entire business,-but was only of a part of the business. This 
` contention is purely one of fact, and it has not been raised at any time before 
any of the Sales Tax authorities or the Tribunal. It cannot, therefore, be said 
that it arises ont of an order of the Tribunal. We have, therefore, not allowed 
Mr. Ganatra to advance any argument in support of this contention. 

For reasons stated above, the answer to the question referred to us will be 
in the negative so far as the period January 1, 1953 to March 31, 1953, is con- 
cerned, and in the affirmative so far as the periods April 1, 1953 to November 
25, 1953, November 26, 1953 to March 31, 1954, April 1, 1954 to May 6, 1954, 
and May 7, 1954 to June 1, 1954, are concerned. The respondent shall pay the 
costs of the applicant, only one set of cost quantified at Rs. 500. . 


' APPELLATE CIVIL. Sy 
i [NAGPUR BENCH] : 


Before Mr. Justice Abhyankar. 


HARIRAM DHALUMAL KARAMCHANDANT v. JASOTI HARIRAM*. 
Hindu Marriage Act (XXV of 1955), Sec. 19—Civil Procedure Code (Act V of 1908), Secs. 
20, 21-—Provision as to jurisdiction in s. 19 impossible of satisfaction—Jurisdiction whe- 
ther created in Court at place where defendant resides or cause of action arises. 


Where the provision as to jurisdiction contained in s.'19 of the Hindu Marriage Act, 
1955, viz. the place of solemnisation of marriage or place of residence of husband 
and wife, either separately or together, within the jurisdiction of the Court, is im- 
possible of satisfaction, the provisions of ¢ 20 of the Civil Procedure Code, 1908, are 
sufficient to create jurisdiction in the ordinary Civil Court at a place where either 
the defendant resides or the cause of action is said to arise. 

The applicant husband was married under Hindu law to the opponent in 1944 at 
Karachi in Sind before the partition. They separated in Karachi about six months 
prior to the partition and thereafter never ‘resided together. Soon after the parti- 
tion of India in 1947, the applicant and the opponent came to India separately. The 
applicant took a job in Delhi and the opponent took up employment in Nagpur. The 
applicant then came to know that the opponent was leading an adulterous life in 
Nagpur and he, therefore, filed a petition in the Court of the Civil Judge, Senior 
Division, at Nagpur, claiming a decree for divorce on the ground that the opponent 
was living in adultery. On the question whether the Court had jurisdiction to enter- 
tain the petition as the conditions of s. 19 of the Hindu Marriage Act, 1955, for in- 
voking the jurisdiction of the Court were not satisfied inasmuch as neither the 

marriage was solemnised within the jurisdiction of the, Court, nor had the applicant 


13 (1956) 8 8.T.C. 58. Application No. 371 of 1961. e 
*Decided, June 15, 1962. Civil Revision . 
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and the opponent. resided or last resided together within the jurisdiction pf the 
æ = §=6Court:— . 

Held, that as in the instant case the ‘applicant cannot satisfy the conditions of s. 19 
of the Hindu Marriage Act, the residuary remedy that is made available to him by 
application of the provisions of the Civil Procedure Code in general, and in parti- 
cular, of s. 20 of the €ode regarding the place of suing, must be made available to 
the applicant for relief under the Hindu Marriage Act, and 

that, therefere, the Court had jugisdiction to entertain the petition. 

Thornton v. Thornton’ and Nusserwanjee Wadia v. Eleonora Wadia,’ referred to. 


THE facts are stated if the judgment. ‘ A 
J. B. Asardas, for the applicant 


ABHYANKAR J. The applicant Hariram has filed this application against 
thé order of the Assistant Judge, Nagpur, in Civil Appeal No. 200-A of 1960, 
rejecting his appeal against an order under O. VII, r. 10, Civil Procedure Code, 
by which the Civil Judge, Senior Division, Nagpur, returned his petition for 
. granting a decree of divorce under s. 13 of the Hindu Marriage Act for pre- 
sentation to proper Court. 

No appearance is put in on behalf of the opponent though names of two 
counsel Are shown as having entered appearance om behalf of the opponent. 
Shri R. N. Deshpande, an advocate of this: Court, intimated at the commence- 
ment of the hearing that Shri K. S. Mishra was in charge of the case and he 
had no instructions. I have declined to adjourn the hearing as the case was 
posted as first: case on today’s board of which notice was duly given in the 
Daily Board. 

The case of the applicant is that he was married under Hindu law to the 
e opponent Shrjmati Jasoti in August, 1944, at Karachi in Sindh before the parti- 
* tion. e There is no.doubt that Karachi is now a part of Pakistan and, therefore, 
a foreign territory. The allegation in the plaint is that about six months prior 
to the partition, the applicant discovered that his wife (the opponent) had 
deceived him into marriage and that she was not ‘faithful. They, therefore, 
separated while in Karachi about six months prior to the partition. The parti- 
tion of India took place on and from August 15, 1947. As soon as the scheme 
for partition was launched the applicant came to India and so did the opponent 
Jasoti but separately. The applicant’s case is that after having separated 
from his wife at Karachi itself about six months prior to partition, they never 
resided together and infact he was not aware of the whereabouts of his wife 
since partition. The applicant took in a job in Delhi and is now serving with 
the Government of India as a gazetted officer in the Export Import Depart- 
ment of the Central Ministry. It is alleged that the opponent Shrimati Jasoti 
is employed in the Telephones Department at Nagpur and is alleged to be stay- 
ing with someone in adultery at Nagpur. The applicant did not know about 
the whereabouts of his wife till 1958 when some correspondence seems to have 
commenced between the two. Thereafter the applicant came to Nagpur and made 
enquiries and learnt that the opponent was leading an adulterous life. He, 
therefore, filed an application in the Court of the Civil Judge, Senior Division, 
Nagpur, on August 30, 1959, claiming a decree for divorce on the ground that 
the opponent was living in adultery. 

When the case was taken up by the Presiding Officer of that Court, it appears 
the ease proceeded ex parte against the opponent. -But the learned Judge 
felt some doubt about his jurisdiction to entertain the petition filed by the 
applicant. The applicant has disclosed the cause of action for his petition in 
para, 13 of his application as follows :— 

“That, the cause of action for petition arose in August, 1944, and January, 1946, and. 


1 (1886) I°L.R. 10 Bom. 422. Bom. L.R. 593. 
2 (1913) LL.B. 38 Bom, 125, 148, s.c. 15 
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in years 1948, 49, 50, or till today between the parties and when the respondent deserted 
the petitioner and continued to live in adultery respectively at Karachi and Nagpur, withiit 
the territorial limits of the ordinary original civil jurisdiction of this court and this 
Honourable Court has jurisdiction to try this suit.” 
This passage is now explained by the learned counsel appearing for the appli- 
cant to mean that the opponent is living an adulterous life since they sepa- 
rated while in Karachi itself, and that they never have been together since 
separation in Karachi six months prior to the partition. ° 

The learned Judge of the original Court referring to s. 19 of the Hindu 
Marriage Act held that the conditions of that section for invoking the jurisdic- 
tion of his Court were not satisfied inasmuch as neither was the marriage solem- 
nised within the jurisdiction of his Court, nor was it the case that the husband 
and wife resided or last resided together within the jurisdiction of his Court. 
It was claimed before the learned Judge that even if conditions of s. 19 of the 
Hindu Marriage Act were not complied with, in the instant case the Court 
would have jurisdiction under s. 20, Civil Procedure Code, which was expressly 
made applicable to proceedings under the Hindu ae Act by s. 21. Sec- 
tion 21 is as follows :— 


“Subject to the other provisions contained in this Act and to such rules as the High 
Court may make in this behalf, all proceedings under this Act shall be regulated, as far 
as may be, by the Code of Civil Procedure, 1908.” 

It was urged on behalf of the applicant before the first Court that apart from 
the provisions of s. 19 of the Hindu Marriage Act the applicant would have 
a right to file this petition before that Court if any of the conditions of s. 20 
regarding jurisdiction of the Court were satisfied; in particular, the applicant 
relied on two facts, namely, that the opponent who was in the position of a 
defendant to the action was admittedly residing within the jurisdiction of the 
trial, Court, and further the applicait had alleged that the cause of action,, 
namely, the course of adulterous living, had taken place also within the ‘juris- 
diction of the trial Court. But the learned Judge did not accept this conten- 
tion and declined to exercise jurisdiction. In dealing with this argument the 
learned Judge has observed as follows :— 


“...the petitioner’s learned counsel had said that provisions of the Civil Procedure 
Code regarding the place of suing govern such cases also. But I am unable to find any 
substance in that contention. Undoubtedly, section 21 of this Act makes previsions of 
Civil Procedure Code applicable to all proceedings under this Act. But that section 21 
opens with the wording:— 

‘Subject to the other provisions contained in this Act....’ 

That means, section 21 of the Act is controlled by section 19 of-the Act. So, in the 
matter of jurisdiction, section 19 must prevail and the provisions of the Civil Procedure 
Code regarding the place of suing cannot be resorted to in any matrimonial proceedings 
taken under the Hindu Marriage Act. Thus, it is clear that this Court has no jurisdic- 
tion to try the suit.” 

The Court, however, was aware of the difficult position in which the applicant 
will be placed on this interpretation, and referring to that difficulty the learned 
Judge observed as follows :-— 

“Perhaps, he would be required to go to Pakistan for seeking any reliefs against the 
respondent or he would have to live in Nagpur district. Indeed a very unhappy position 
arises in this case. But the law is to be applied as it stands. Only the legislature which 
has made it can make provision for such extreme cases. This Court is helpless.” 

“ When the matter was taken to the District Court, the learned -Assistant 
Judge who disposed of the appeal upheld the view of the trial Court. He 
has, however, observed in para. 8 of his judgment as follows :— 

“It is apparent that the provisions of the Civil Procedure Code may be invoked by 


‘a party if there is no express provision regarding jurisdiction or regarding the place of 


suing under Hindu Marriage Act, Section 19 makes clear provision regartling place of 
suing and merely because the petitioner is not entitled to avail himself of it, that does 


+ . 
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a 
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eñot mean that section 20 Civil Procedure Code is applicable. It may be that this is 
rather'a hard case; but the question for determination is whether the petitioner is entitled 
to take advantage of section 20 Civil Procedure’Code when the proceeding is governed 
solely by section 19, Hindu Marriage Act which overrides the provisions of gec. 20 Civil 
Procedure Code, because gec. 21 Hindu Marriage Act lays down that the provisions of 
the Civil Procedure Code’ will apply subject to those of Hindu Marriage Act.” 


The applicants has. now come upeto this Court and has reiterated the same 
contentions. It is undoubtedly a somewhat peculiar case. The Hindu Marriage 
Act was passed by Parliament in 1955 and became the law on May 18, 1955. 
Under the Act certain rights have been for the first time created ig favour of 
Hindu spouses who are citizens of this country. One of those rights is for 
husband or wife to obtain a decree for divorce in respect of marriage solemnised 
even before the commencement of this Act if one or the other of the conditions 
in s. 13 of the Act are satisfied. The question is whether the enforcement of this 
right which has been created by the Hindu Marriage Act, can be defeated or 
denied to a Hindu, who is otherwise entitled to it, by an interpretation put on 
s. 19 of the Act which makes the remedies available under the Act nuga- 
tory so far as Hindus whose marriages were solemnised in a territory which 
was previously a part of India but is now a part of Pakistan and who have 
separated before the partition, are concerned. If the provisions of s. 19 of the 
Hindu Marriage Act are to be interpreted in such®a manner, then the only 
result would be that any person in the position of the applicant and the oppo- 
nent in the instant case would not be entitled to avail of any of the rights or 
remedies created in respect of spouses, husbands or wives, under the Act, whe- 
ther the marriages were solemnised before or even after the Act. In my opi- 
nion, that could not be the intention of the law, and in particular, of the pro- 
vision regarding jurisdiction of the Court created under s. 19 of the Act. It 
is in, this context that the provisions of s. 21, which make applicable the provi- 
sions of the Code of Civil Procedure to the proceedings under the Hindu 
Marriage Act, have to be interpreted. It is undoubtedly true that the provi- 
sions of the Civil Procedure Code have been made applicable subject to the 
provisions of the Act contained therein. Therefore, the proper way of recon- 
ciling the provisions of s. 19 of the Hindu Marriage Act with the provision as 
to the right of suing-to be found in the relevant provisions of the Code of Civil 
Procedure, and in particular, s. 20 of the Code, would be first to see whether 
the jurisdiction can be invoked by satisfaction of any of the conditions of s. 19 
of the Act. If the provisions of s. 19 of the Act had been called into play, then 
in that case it is those provisions which must be satisfied if they are capable 
of being satisfied in a particular case. On the other hand, if on the facts and 
circumstances like the present one it ig established that none of the require- 
ments of s. 19 of the Hindu Marriage Act regarding the jurisdiction of the 
Court can be satisfied, then, in my opinion, it is not the intention of the law 
that in such a case the party will be without a remedy, namely, that it cannot 
sue for the relief at any place whatsoever. This may be illustrated by the 
facts of the present case itself. According to the applicant the marriage was 
solemnised at Karachi. It could never be the intention of the law if it is to be 
‘strictly interpreted that the parties would be expected to file a suit in Karachi. 
This is a law made by Indian Parliament, and it must necessarily be operative 
over ‘Indian territory. Similarly, according to the averments in the petition 
neither of the parties, husband and the wife, reside within the jurisdiction of 
the same Court,- nor have they last resided together at a place within the juris- 
diction of such a Court. It has been observed by the learned Judge of the 
trial Court that possibly the difficulty could be got over by the applicant com- 
ing to livé in Nagpur district. ‘ 

There is a conflict of views whether the word ‘‘together’’ in a similar provi- 
sion under the Indian Divorce Act qualifies the word ‘‘reside’’ or only words 
“last resided”. Even, assuming that the condition of s. 19 could be taken to 
have been satisfied were the husband to take his residence in the same place 
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or atsleast under the jurisdiction of the same Court as the wife, in order te, 
give jurisdiction to that Court, this would amount to putting an impossible 
condition to attract the jurisdiction of the Court or to give effective remedy to 
an agerieted person under the Act. It is stated before the Court by the appli- 
cant that he is in the permanent service of the Government of India and that 
he has to reside in Delhi for that service. Even if the applicant were bo minded, 
he cannot come to Nagpur and ‘‘reside’’ in Nagpur or at any place within the 
jurisdiction of the Court at Nagpur becauge he will not be coming to Nagpur 
and residing as a measure of permanent residence. A casual visit to Nagpur 
or even a limited period of stay in Nagpur may not possibly amount to residence 
in Nagpur $0 as to satisfy the condition of s. 19 that both the husband and wife 
reside at Nagpur to give jurisdiction to the Court at Nagpur. All these diff- 
culties have arisen because the Courts below have taken the view that the con- 
ditions of jurisdiction prescribed in s. 19 must be satisfied in all cases, even in 
cases where the marriages were solemnised in a territory which is no longer a 
part of the Indian Union. It is well-known that millions of people were re- 
quired to leave their permanent places of domicile and residence and come to 
India from territories which were allocated to Pakistan. It is not possible to 
interpret s. 19 in such a way as to deny to all these persons right of access to 
Courts in matrimonial cases under the Hindu law because they cannot satisfy 
the conditions of s. 19 as interpreted in the Court below. In my opinfon, it is 
precisely in this class of cases that the provisions of s. 20 of the Code of Civil 
Procedure could be brought into play because such action will not conflict with 
the provisions of s. 19 at all. If conditions as existing between the parties are 
such as not to bring into play the provisions of s. 19 of the Act, then it cannot 
be said that the action has been commenced at a place and in a Court other 
than the Court in which it ought to be commenced. Primarily by application 
of the provisions of s. 19 of the Hindu Marriage Act if there is a competition 
between two jurisdictions, it is undoubtedly true that that Court will *have 
jurisdiction which satisfies conditions of s. 19 of the Hindu Marriage Act. 
But in the case of a spouse like the petitioner, who cannot satisfy the condition 
of s. 19, the residuary remedy that is made available to the petitioner by appli- 
cation of the provisions of the Civil Procedure Code in general, and in parti- 
cular, of s. 20 regarding the place of suing, must be made available to a litigant 
for relief under the Hindu Marriage Act. In this aspect of the case, in my 
opinion, the view taken by the Courts below is not sustainable and the denial 
of jurisdiction by the first Court will not be justified. 

In this connection, the learned counsel for the applicant has invited my 
attention to certain decisions of this Court. In Thornton v. Thornton,’ which 
was a case under the Indian Divorce Act between European British subjects, 
the action was instituted in the High Court though the cause of action had 
arisen at Secunderabad. At the time of filing the petition the respondent was 
not resident in Bombay or within India, having left for: England prior to the 
presentation of the petition. One of the questions raised was regarding the 
jurisdiction of the Bombay High Court to entertain the petition. The view of 
which this petition was entertained is noticed in a later decision of this Court 
in Nusserwanjee Wadia v. Eleonora Wadia. After referring to the decision 
in Thornton v. Thornton the learned Chief Justice observed as follows (p. 148) :— 

“Another aspect of the question of jurisdiction may be based upon an argument sug- 
gested by the case of Thornton v. Thornton in which counsel suggested that the juris- 
diction of the Bombay High Court in a suit for divorce was based on section 45 of the 
Divorce Act which imported section 17 of the Civil Procedure Code and thus gave juris- 
diction where the cause of action arose. Cotton, L.J., seems to have accepted’ this as the 
basis of the jurisdiction claimed.” re 


1 (1886) L.L.R. 10 Bom. 422. L.R. 593. s 
2 (1913) LL.R. 38 Bom, 125 s.c. 15 Bom. 
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This has reference to a passage in Thornton v. Thornton to the following 
affect (p. 431): - ' : 


“As regards the minor objection to the jurisdiction on the point of residence, I think 
the petition sufficiently satisfies the Act in alleging residence of the petitiongr in India 
and the commission of the act of adultery whilst the parties resided last together in India.” 

It may þe noted thates. 45 of thé Indian Divorce Act is almost identical in 
terms with s. 21 of the Hindu Marriage Act, which provided that “subject to 
the provisions herein contained, all,proceedings under this Act between party 
and party shall be regulated by the Code of Civil Procedure.?’ Thus, in this 
case where the provision as to jurisdiction specifically contained in s. 19 of the 
Hindu Marriage Act, viz. the place of solemnization of marriage pr place of 
residence of husband and ‘wife, either separately or together, within the juris- 
diction of the Court is impossible of satisfaction, in my opinion, the provisions 
of s. 20 of the Code of Civil Procedure are sufficient to create jurisdiction in the 
ordinary civil Court at a place where either the defendant resides or the cause 
of action is said to arise. 

Having taken this view, I allow the application for revision, set aside the 
orders of the Courts below and direct that the trial Court shall proceed with 
the petition on merits after issuing notice. As sufficient time has already 
elapsed since the action commenced in 1959, the case will be disposed of as 
expeditigusly as possible. As no appearance has been made on behalf of the 
opponent, there will be no order as to costs. : 

Application allowed. 


[NAGPUR BENCH.] 





i Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


PANCHFULABAI BAPURAO DESHMUKH v. MAHARASHTRA 
REVENUE TRIBUNAL*. 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 10, 2(32), 6(2), 132(2)—Berar Regulation of Agricultural Leases 
Act (XXIV of 1951), Secs. 6, 19(2), 23—Madhya Pradesh Land Revenue Code (M. P. 
Act ÎI of 1955), See. 177—Central Provinces Tenancy Act (I of 1920), Secs. 89(1) & 
(2); 35—Tenant who was on land on January 1, 1953 dispossessed by surrender of 
tenancy—Surrender not verified—Whether such tenant entitled to relief under s. 
10(2) of Bom. Act XCIX of 1958—“Surrender of tenancy”, meaning of expression— 

` Ambit.of inquiry under s. 10(2). 

Under s. 10 of the Bombay Tenancy anf Agricultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958, if in a given case a surrender has not been verified either 
because it was not required to be verified or because it was not in fact verified, 
and the tenant can prove that he was dispossessed as a result of his giving up his 
right on account of the circumstances mentioned in s. 10(2) of the Act, he is entitled 

° to the relief under s. 10. Therefore, tenants and protected lessees who were on land 
as such on January 1, 1953, but who had been dispossessed by surrender of tenancy 
and where there has been failure to verify their surrenders either because there was 
no provision of Jaw which required verification or because there has been no veri- 
fication, are not excluded from the scope of s. 10(2) of the Act. 

The words “surrender of tenancy” in s. 10(1) of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and Kutch Area) Act, 1958, are used in the usual 
sense, namely, that of giving up right of a tenant or tenancy right and they are closely 
connected with the concept of dispossession. It is this dispossession which is being 
protected and in respect of which a right is created. The dispossession, though os- 


:* Decided, February 21, 1962. Special Civil Civil Applications Nos. 209 and 210 of 1961). 
Application No. 208 of 1961 (with Special . 
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tensibly by surrender of tenancy, is really not by valid surrender of tenancy because 
it-is brought about either in violation of the form in which the law requires it to be, 
done or because its voluntary nature is attacked as vitiated by fraud or false repre- 
sentation or by undue pressure. 

The quiry under s. 10(2) of the Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region and Kutch Area) Act, 1958, covers an inquiry, both as to its voluntary 
nature as well as compliance with the law required for efféctiveness of the surrender. 


Tue facts appear in the judgment. = e 


P. B. Gadkari, for the petitioner. 
S. V. Natu, for opponents Nos. 2 to 4. 
S. N. Kherdekar, for Intervener. 


ABHYANKAR J. This judgment will also govern the disposal of Special Civil 
Applications Nos. 209 and 210 of 1961. 

The petitioner Panchfulabai claims to be a protected lessee of field S.No. 30, 
area 28 acres 20 gunthas, revenue Rs. 12, situate, at mauza Sakhra Khurd, in 
Kelapur taluq of Yeotmal district. Respondent No. 2 Shankarrao Mankar 
was the landholder of this field. This field was in cultivating possession of one 
Kesheo who was a minor son of the petitioner. ‘Kesheo was in possession of 
the land as a protected lessee on January 1, 1953. It appears that Shankarrao 
had leased out another field S. No. 33 to Bapurao, father of Kesheo. Sh#nkarrao 
filed a suit for arrears of lease money in the civil Court against Bapurao. It is 
not clear from the record whether the protected lessee Kesheo was impleaded 
in that suit. During the pendency of the suit on May 3, 1956, a compromise 
was arrived at between the landholder Shankarrao and Bapurao, the tenant. 
It is alleged that as a result of this compromise over and above the payment of 
arrears of lease money being made, the rights as a protected lessee in 
respept of S. No. 30 were also surrendered by Kesheo in favour of the landholder , 
Shankarrao, the plaintiff. Shankarrao obtained possession as a result of* this 
compromise in respect of S. No. 30 in that suit. Subsequently, Shankarrao sold 
field No. 30 to respondent No. 3 Ragho and respondent No. 4 Jaita, each having 
purchased different portions of the same field. Thus, the admitted position is 
that from May 12, 1956, Kesheo was not in possession of the property. 

The Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, Act XCIX of 1958, came into force in the Vidarbha Region on 
December 30, 1958. Kesheo made an application on June 29, 1959, before the 
Naib Tahsildar under s. 10(J) read with s. 36(7) of the said Bombay Tenancy 
and Agricultural Lands Act, which will hereafter be referred to as the new 
Tenancy Act. Kesheo’s application was founded on the allegation that he was 
dispossessed of field S.No. 30 by Shankarrao on May 38, 1956, under compulsion 
and that he and his father were hardssed by civil and criminal proceedings 
pending against them and under pressure they were made to surrender the 
tenancy by a writing dated May 3, 1956. The alleged writing is not on the 
record of this case nor either party has included the same in the Paper Book. 
It is not, therefore, possible to ascertain what are the terms on which the sur- 
render of tenancy was effected under the document. After this application wa8 
filed, Kesheo died on August 18, 1959, and in his place, the name of the pre- 
sent petitioner Panchfulabai was substituted by the Naib Tahsildar on October 
26, 1959. The application for possession was resisted by respondents Nos. 2 
to 4. The written statement filed by the respondents is not on record but it 
would appear from the order of the Naib Tahsildar that the defence was that 
there was a valid surrender on May 3, 1956, as a result of the compromise of 
the civil suit. If the protected lessee was in any way aggrieved by the com- 
promise, it was open for him to seek redress under s.19(2) of the Berar Regu- 
lation of Agricultural Leases Act. This not having been done, the tenant was 
not entitled to claim possession under s. 10(7) of the new Tenancy Act. No 
other specific plea seems to have been raised in the first Court. The Naib Tahsil- 
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dar rejected the application of Panchfulabai holding that the provisions of the 
sew Tenancy Act did not apply to the case.as the rights obtained by the land- 
holder Shankarrao were preserved under s. 182(2) of the new Tenancy Act. 


The tenant Panchfulabai preferred an appeal béfore the Deputy Collector with 
appellate powers. The Deputy Collector rejected the contention of the land- 
holder and the transferte that Kesheo or Panchfulabai who claimed to step in 
his shoes was not a protected lessee at the relevant time. The appellate autho- 
rity accepted. the evidence of Bapuwao, father of Kesheo, that the land was re- 
linquished because of the pressure of the civil suit. It, therefore, held that 
the case clearly fell under the provisions of sub-ss. (1) and (2) of s. 10 of the 
new Tenancy Act and in that view ordered restoration of possession to the 
petitioner. The appellate authority made a reference’ to the decision of the 
Bombay Revenue Tribunal in Lachanna v. Baliram’ but held that the deci- 
sion was not applicable nor the provisions of the Transfer of Property Act. 
It also held that s. 182(2): of the new Tenancy Act did not safeguard interests of 
the landholders, or the transferees in the manner contended by them. 


Against this reversing judgment, respondents Nos, 2 to 4 filed a revision 
before the Revenue Tribunal under s. 111 of the new Tenancy Act. Before the 
Tribunal respondents Nos. 2 to 4 reiterated their contention as to the status of 
a protected lessee claimed by the petitioner or Kesheo. They also urged that 
the app€llate authority was in error in holding that dispossession was as a 
result of the surrender or that consent of the tenant was procured by undue 
pressure and influence. It may be mentioned that there was no express aver- 
. ment in the memorandum of revision filed by respondents Nos. 2 to 4 that the 
alleged surrender having taken place prior to September 21, 1957, the petitioner 
was not entitled to claim possession on proper interpretation of s. 10(/) of the 
new Tenancy Act. However, it is clear that arguments were advanced before 
e the Revenue Tribunal as to the applicability of s. 10(7) read with s. 36(7) of 
* the tew Tenancy Act to the facts of the case and decision has been given by 
the Revenue Tribunal against the petitioner because of two previous decisións of 
the Tribunal reported in Krishna Laxman v. Anant Digambar? and Adinath 
Dhondujt v. Yeshwant Mahadu, which the Tribunal naturally followed in up- 
holding the order of the Naib Tahsildar and reversing the appellate order of 
the Sub-Divisional Officer. 


The petitioner has come up to this Court and has canvassed before us the 
correctness of the view taken by the Tribunal in the two decisions quoted above 
which the Tribunal has reiterated in disposing of the revision under challenge 
in these petitions. r 5 

Identical questions are raised in the two other Special Civil Applications re- 
ferred to above. The facts in those petitions will be given in a separate order 
to be passed in those two petitions. ‘The main contentions between the parties 
are identical and they will be disposed of by this common order. 

Section 10 of the new Tenancy Act provides as follows: 

“Restoration of possession to tenants ciepaerentat after Ist January 1953 in certain 
dircumstances.— 

(1) A person who or whose E ETA T A held land as tenant or protected 
lessee on the ist day of January 1953 and who has subsequently been dispossessed by a 
surrender of tenancy before the date of the commencement of this Act and such surrender 
has not been verified in the manner prescribed in sub-section (2) of section 6 of the 
Berar Regulation of Agricultural Leases Act, 1951 or sub-section (2) of section 177 of the 
Code, may within a period of one year from the date of such commencement, apply to the 
Tahsildar for the restoration of his tenancy on the same terms and conditions on which he 
„held the land before such surrender unless the land has been put to a non-agriculturai 
use on or before the appointed day. 


1 [1958] N. L. J. 224. 8 [1960] N. L. J. 794. 
/ 2 [1960] N-L. J. 758. 
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(2) On receipt of such application the Tahsildar shall enquire into the cireumstanceg 
in which and the procedure under which such dispossession took place and if he is satis-fe 
fied that such dispossession tock place as a result of surrender and the consent of the 
tenunt was procured by fraud, deceit, false representation or undue influence or pressure 
of any kind whatsoever or was otherwise in contravention of the provisions of the law 
applicable for the time being, he shall order the restoration ofethe possession of the land 
and the tenancy thereof to the tenant. 

(3) Sub-sections (1) and (2) shall have effgct notwithstanding that another person 
may be in possession of the land as a protected lessee or a tenarit or otherwise, and where 
such other person is so in possession he shall be liable to be evicted.” 

Now, it will be seen that a special right is created to be restored to possession 
in favour of a person who either himself or through his predecessor-in-title held 
land as ‘tenant’ or ‘protected lessee’? on January 1, 1953. It will 
also be seen that the right so created in favour of such person is a right to be 
restored to possession if he has been subsequently dispossessed by a surrender 
of tenancy before the date of the commencement of this new Act. The new 
“Tenancy Act, as already stated, came in force in this region on December 30, 
1958. There is the further condition the interpretation of which is the subject 
of considerable debate before us and that condition is that 

“such surrender has not been verified in the manner prescribed in sub-section (2) of 

section 6 of the Berar Regulation of Agricultural Leases Act, 1951, or sub-sectign (2) of 
section 177 of the Code.” 
The reference to the Code here is a reference i the Madhya Pradesh Land 
Revenue Code, which was M.P. Act II of 1955. Sub-section (J) of s. 10 also 
prescribes the "period of limitation of one year from the date of the commence- 
ment of the new Tenancy Act within which such application for restoration of 
possession has to be made by the tenant or the protected lessee. 

Now, this sub-s. (7) which creates rights. uses certain words which have a 
definite meaning in the context of the previous legislation and histéry of tenures 
in this region. The right is created in favour of two classes of persons, namely 
(i) a tenant and (ii) a protected lessee. Now, a person who is deemed to be a 
tenant or who is.a tenant is defined in s. 2(32) of the new Tenancy Act. The 
definition of ‘tenant’ would include (a) a person who is deemed to be a tenant 
under s. 6 or s. 7 or s. 8 of the Act or (b) a person who is a protected lessee or 
an. occupancy tenant. Now, a reference to s. 6 of the new Tenancy Act shows 
that certain persons are deemed to be tenants and in this class are (1) A person 
lawfully cultivating any land belonging to another person if such land is not 
cultivated personally by the owner and (2) a mortgagee in possession. Section 7 
of the Act refers to certain other class of persons who are deemed to be tenants 
and they are generally persons who held land in tenures in Berar known as 
Izara tenures or alienated lands which were governed by the provisions of either 
the Berar Alienated Villages Tenancy Law or the Berar Land Revenue Code 
in respect of alienated lands. Then the third class of tenant is that provided 
in s. 8, namely, a person whose name appears as tenant in the list to be pre- 
pared by the Tahsildar under the provisions of Chapter IX of the M.P. Land 
Revenue Code and in this class are persons other than occupancy tenants op 
protected lessees. Now, protected lessees are persons who are to be recognised 
as protected lessees under sub-s. (2) of s. 6 of the new Tenancy Act and that 
definition shows that the new Tenaney Act recognised those persons to be pro- 
tected lessees if such persons were immediately before the commencement of 
this Act, deemed to be protected lessees: under s 3 of the Berar Regulation of 
Agricultural Leases Act, 1951. 

So, the class of persons to whom the right to claim restoration of possession 
has been given in s. 10 is of those persons who are on land and held land as. 


tenants in which class’ would necessarily be included persons who Would now - 


answer the definition of ordinary tenants under the M.P. Land Revenue Code 
in s. 166 thereof or who may be tenants of alienated land in Berar or other 
varieties of tenants who held land from superior holders in Izara villages or 
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other alienated villages or tenures in Berar. It may also be mentioned that 
ahe class of persons who could claim to be a protected lessee is necessarily con- 
fined to. the lessees from Berar because the Berar, Regulation of Agricultural 
Leases Act, 1951, was a special legislation in respect of persons holding land 
and cultivating it from the landholders in Berar. + 


Now, this right is created in favour of a person who held land qua tenant or 
pr otected: lessee himself or through his predecessor-in-title on first day of Janu- 
ary, 1953. The fisst condition for- enapling the claim to be made under s. 10(/) is 
that the person must be a tenant or a protected Jessee on January 1, 1953. This 
date will have some bearing on the contention pressed before us on behalf of 
the landholders in the construction of s. 10(7) of the new Tenancy. Act. The 
person who will be entitled to be restored to possession is that person who has 
been dispossessed after January 1, 1953, by a surrender of tenancy. It is this 
phrase namely ‘‘dispossessed by a surrender of tenancy’’ which has been a sub- 
ject of considerable debate at the hearing of these petitions. On the one hand 
it is claimed that a surrender of tenancy must- necessarily mean a surrender in 
the mode and manner prescribed by law governing a surrender of tenancy by 
a protected lessee or a tenant, and this phrase cannot bear common law meaning 
of surrender or giving up of. possession of a right as a tenant whether by parole 
or by a document or a registered deed as provided by the Berar Agricultural 
Leases Qct or the M.P. Land Revenue Code. Another condition which must 
also be satisfied by the claimant under s. 10 is that ‘such surrender must not 
have been verified in the manner prescribed in sub-s. (2) of s. 6 of the Berar 
Regulation of Agricultural Leases Act or sub-s. (2) of s. 177 of the M.P. Land 
Revenue Code. 


Now, here it will be necessary to examine the provisions of s..6 of the Berar 
Regulation of Agricultural Leases Act, 1951. This Act was passed by the 
Madhya Pradesh Legislature and came into force in Berar on September 28, 1951, 

*on which date it was published in the Madhya Pradesh Gazette. All pefsons 
who were on land under a lease in the agricultural year 1951-52 were deemed 
to be protected lessees and the period of such lease was initially fixed for five 
years under the provisions of s. 3 of the Act but subsequently by an amendment 
this period was extended first to seven years and again to eight years. The Berar 
Regulation of Agricultural Leases Act also made a provision for the surrender 
of his rights by a protected lessee. That provision was in s. 6 of the Act which 
originally stood as follows: i 

“A protected lessee may, by delivering to the landholder, not less than 30 days before 
the date of the commencement of the agricultural year, a registered document executed 
in favour of the landholder surrender his rights and thereupon he shall cease to be a 
lessee from the argicultural year next following such date.” - 
Thus, under this provision, the protected lessee had the right of surrendering 
his rights as protected lessee by a unilateral act of executing a document of 
surrender in favour-of the landholder getting it registered and delivering it to 
the landholder. Apparently, in all this process the landholder did not come 
into picture and even though the Berar Regulation of Agricultural Leases Act 
efeated an artificial length of tenure of a protected lessee for five years the 
protected lessee was enabled by the provisions of s. 6 to surrender that right 
by executing a document duly registered and delivering it to the landholder. 
There was a further provision made that such surrender took effect from the 
beginning of the aprion taral year next following the execution of such docu- 
ment. 

‘Section 6 was scuetlocahiy amended by an Ordinance issued by the Governor 
of the Bilingual State of Bombay for the Vidarbha Area. This was Ordinance 
No. IV of 3957 and it came into force on September 21, 1957. Clause 7 of this 
Ordinance effected certain amendments in the provisions of the Berar Regula- 
tion of Agrjcultural Leases Act, 1951. Section 6 of the Leases Act was drasti- 
cally amended and so was s. 177 of the M.P. Land Revenue Code. As amended, 
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new s: 6 of the Leases Act provided as follows: $ 


“6. (1) A protected lessee may, by delivering to the landholder, not less than 30 days” 
before the date of the commencement of the agricultural year, a registered document 
executed ig favour of the landholder and subject to the provisions of this section, sur- 
render his rights in the land as lessee. 

(2) No such surrender of rights shall take effect unless— ® . ‘ 

(a) the landholder has given intimation thereof in writing to the Revenue Officer 
within eight days from the date of delivery of éhe registered document under sub-sec- 
tion (1), 

(b) and Revenue Officer, after holding an inquiry in the prescribed manner, is satis- 
fied that sueh surrender has been, voluntarily made. by the protected lessee, and has 
declared it to be voluntary. 

(3) If a surrender is declared to be made voluntary as aforesaid, the protected lessee 
shall cease to be a lessee from the commencement of the agricultural year. 

(4) If a Revenue Officer in the course of an inquiry under sub-section (2) or other- 
wise finds that a surrender has not been voluntarily made or that it is in contravention 
of the provisions of sub-sections (1) and (2), he shall declare the- surrender ineffective 
and on such declaration— 

(a) the protected lessee, if he has not delivered possession, shall continue as if no 
surrender had been made; | ; 

(b) if the protected lessee is not in possession of the land, the Revenue Offcer shall, 
if such lessee is willing to continue to hold the lease on the same terms and conditions 
on which he was holding the land prior to surrender, evict the person in possession and 
restore the land to the protected lessée.” 

As a result of the amendment it was not enough for the cessation of the rights 
of a protected lessee in the land in his possession or relationship of landholder 
and tenant between the landholder and the protected lessee to have a document 
executed and registered as a document of surrender. A duty was cast on the 
landholder that he shall give intimation of the writing delivered to him by the* 
protected lessee within eight days of the delivery of the document. There- 
after, the Revenue Officer was required to hold a judicial inquiry*and he had 
to be satisfied that the surrender was voluntary and then he had to give a dec- 
laration that it was a voluntary surrender. It was only after such verification 
and declaration that a protected lessee ceased to be a lessee from the commence- 
ment.of the agricultural year next following such date. 

Sub-section (4) of s. 6, it seems, created a further power in the Revente Officer 
to have such a document of surrender adjudicated or examined even otherwise 
than-by an application by the landholder under sub-s. (2) of s. 6. What 
sub-s. (4) provided was that if the Revenue Officer cither in the course of a 
inquiry under sub-s. (2) or otherwise finds that the surrender was not voluntary 
or it was in contravention of the provésions of sub-ss. (7) and (2), then he had 
the power to declare the surrender ineffective and after declaring such surren- 
der being ineffective he had the further power to, restore possession to the ex- 
protected lessee if such lessee was willing to continue to hold the lease on the 
same terms and conditions on which he was holding the land prior-to surrender. 
Clause (b) of sub-s. (4) of s. 6 created a further power in the Revenue Officer 
to evict the person in possession and restore the land to the protected lessee if 
the Revenue Officer found that the surrender was invalid or ineffective after due 
enquiry. 

Ordinanee No. IV of 1957 was followed by an Act of the Legislature and 
this was Act IX of 1958. There is no difference in the amendments effected in 
s- 6 by Act IX of 1958 from those effected by the earlier Ordinance No. IV 
of 1957. 

The Berar Regulation of Agricultural Leases Act was in force till the new 
Tenancy Act came into force in the Vidarbha Region. The'new Tenaney Act 
came into force in the Vidarbha Region on December 30, 1958. [he new Te- 
nancy‘ Act repealed the provisions of the Berar Regulation of Agricultural 
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Leases Act according to s. 133 of the new Tenancy Act, but sub-s. (2) at s. 132 
provided as follows: 


“Nothing in sub-section (7) -shall, save as expressly provided! in m Act, affect or be 
deemed to affect— 

(i) any right, title, interest, obligation or liability already nes Beet or in- 
curred before the commensement of this Act, or. 

(i) any legal proceedings or remedy in respect of any such right, title, interest, obli- 

gation or liabilitysor anything done or suffered before the commencement of this Act, 
and any such proceedings shall be instituted, continued and disposed of, as if this Act 
had not been passed.” 
These provisions have been interpreted by a Full Bench of this Coust*® and it is 
laid down that the right, title, interest or obligation acquired, acerued or in- 
curred under any of the repealed Act including the Berar Regulation of Agri- 
cultural Leases Act continued to be effective and could be enforced or any 
remedy could be pursued as if the new. Tenancy Act had not been brought into 
force in respect of such right. 

It will be seen that under the provisions of the original s. 6 of the Berar Re- 
gulation of Agricultural Leases Act reproduced above, it was not necessary to 
have a surrender effected by a protected lessee and his right verified by any 
revenue officer. The new provision made for verification of the validity of a 
surrendgr deed or for determining its voluntary character was introduced for 
the first time by Ordinance No. IV of 1957 which came into force on September 
21, 1957. Now, these provisions continued to be effective under s. 6 of the 
Berar Regulation of Agricultural Léases Act till the Act itself stood repealed 
on December 30, 1958. 

We have already referred to the fact that Ordinance No. IV of 1957 also 
effected an amendment in s. 177 of the M.P.-Land Revenue Code. Before its 
amendment in: 1957, s. 177 of the M.P. Land Revenue Code stood as follows: 

i “An occupancy tenant may,.by giving to the tenure-holder, not less than thirty days 

before the commencement of the agricultural year a notice in writing, surrender his 
rights and thereupon he shall cease to be a tenant from the agricultural year next follow- 
ing such date.” 
Now, the words ‘occupancy tenant’ have been defined in the M.P. Land Revenue 
Code in s. 169. An ‘occupancy tenant’ according to that provision means every 
person, who, before the coming into force of this Code, has been declared an 
occupariey tenant of a malik-makbuza. After the amendment introduced in 
s. 177, the amended section reads as follows: 

“177.(1) An occupancy tenant may, by giving to the tenure-holder, not less than thirty 
days before the commencement of the agricultural year a notice in writing and subject to 
the provisions of this section, surrender his rights in the land as such tenant. 

(2) No such surrender shall take effect unless— 

(a) the tenure-holder has given intimation thereof in writing to the Tahsildar within 
eight days from the date of the receipt of notice by him under sub-section (1), and 

(b) the Tahsildar, after holding an inquiry in the prescribed manner, is satisfied that 
such surrender is voluntarily. made by the Deoupaney tenant and has declared. it to be 
woluntary. 

(3) If such surrender is declared to er voluntary under sub- section (2), the occu- 
pancy tenant shall cease to be a tenant from the commencement of the agricultural year. 

(4) If a Tahsildar in the course of an inquiry under sub-section (2) or otherwise 
finds that a surrender has not been voluntarily made or that it is in contravention of the pro- 
visions of sub-sections (1) and (2), he.shall declare the surrender ineffective, and on 
such declaration— 

(a) the occupancy tenant if he has not delivered possession shall continue as if no 
‘surrender had been made; 

(b) if the occupancy tenant is not in possession of the land, the Tahsildar shall, if he 
is willing to continue the tenancy on the same terms and conditions on which he was 
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holding the land prior to surrender, evict the person in possession, and restore the land 
to the occupancy tenant.” = 


The amendment thus requires the same procedure 'to be followed by the Tahsil- 
dar when g writing has been delivered to the landholder by the occupancy tenant 
intimating to him that he does not require the land from the next agricultural 
year. The same provisions are made for the verification*of these surrenders and 
the same rights for restoration of possession are created unless the surrender 
is voluntary and is so declared by the revewue authority. ° 

The contentions of respondents Nos. 2 to 4 before the Revenue Tribunal and 
in this Court may be summarised as follows. It is contended that s. 10(/) of 
the new Teaancy Act is in the nature of an exception and that exception creates 
special rights in,favour of certain classes of tenants and protected lessees who 
must satisfy all the conditions laid down in sub-s. (7) of s. 10 before they can 
claim the right to the restoration of possession. According to the respondents, 
these conditions have to be cumulatively and conjunctively satisfied and they 
are as follows: £ ` 

(i) that the tenant or the protected lessee was on land or held land.-on 
January 1, 1953; 

` (ii) that he was dispossessed by a surrender of tenancy; and 

(iii) that the surrender was not verified in the manner prescribed in sub-s. (2) 

of s. 6 of the Berar Regulation of Agricultural Leases Act or sub-s® (2) of 
s. 177 of the M.P. Land Revenue Code. 
Unless, the argument proceeds, all these three conditions are satisfied it is not 
possible or permissible for an ex-tenant or ex-protected lessee or his successor- 
in-title to claim restoration of possession. It is further contended that the 
phrase ‘surrender of tenancy’ must necessarily mean and imply surrender in 
the manner provided in s. 6 of the Berar Regulation of Agricultural Leases 
Act gr surrender as provided in s. 177 of the M.P. Land Revenue Code. It is 
further contended that the procedure for verification of a surrender either by 
an occupaney tenant or by a protected lessee was introduced for the first time 
by Ordinance IV of 1957 and this procedure had to be followed under the 
Berar Regulation of Agricultural Leases Act till it was in force namely till 
December 30, 1958. In the case of a ‘surrender'or dispossession which took 
place prior to September 21, 1957, it could not be said that there was any occa- 
sion for verification of such surrender. Thus, the third requirement of, absence 
of verification of a surrender under s. 6 of the Berar Regulation of Agricultural 
Leases Act or s. 177 of the M.P. Land Revenue Code must necessarily postu- 
‘late that there was a surrender which was capable of being verified as provided 
by those sections. Such surrender could only be a surrender effected after 
September 21, 1957, till December 30, 1958, and would not refer to or would 
not include within the ambit of the se&tion dispossession by a surrender which 
took place prior to September 21, 1957. If verification was the condition or 
sine qua non and its absence gave a right to the tenant or the protected lessee 
to claim restoration of possession then according to respondents Nos. 2 to 4 there 
being no provision for such verification under the law then in force, the Legis- 
lature could never intend that such a surrender which took place prior t8 
September 21, 1957, would also be open for challenge under the provisions of 
s. 10 of the new Tenancy Act. — 

This contention has been upheld by the Revenue Tribunal in the two decisions 
already cited and also in the order of the Tribunal which is impugned in the 
petition before us. In the decision reported in Krishna Laxman v. Anant 
Digambar the Tribunal has dealt with this contention in para. 6 of its order as 
follows: 

“The section is headed by the words ‘Restoration of possession to tenants dispossessed 
after 1st January 1953 in certain circumstances’. These circumstances as specified in the 
section are (a) That the person claiming restoration of possession or his predecessor-in- 
title must have held land as a tenant or as protected lessee on the ist January 1953 (b) 
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That he must have been subsequently dispossessed by- a surrender of tenancy before the 
etommencement of the New Tenancy Act, that is, before 30-12-1958; and further (c) That 
such surrender has not been verified in the manner prescribed in sub-sectiop (2) of sec- 
tion 6 of the Berar Regulation of Agricultural Leases Act or sub-section (2) of section 
177 of the Madhya Pradesh Land Revenue Code. When by statute a certain set or com- 
bination of circumstances, has been prescribed as a condition precedent for the grant of 
relief, individual component parts of those circumstances, in the absence of other com- 
ponent parts, do got constitute an adeqyate legal basis for relief under the provisions of 
that statute.” 
Then in para. 7, after referring to the effect of the provisions of Ordinance IV 
of 1957, the Tribunal observed as follows: r 
_ “It is clear from the phraseology of section 10 of the New Tenancy Act that it is 
framed directly against the background outlined above and is intended to ensure that 
tenants or protected lessees do not get wrongfully evicted as a result of improper com- 
pliance with the amended provisions contained in the sections referred to above. That 
is ‘why sub-section (1) of section 10 of the New Tenancy Act specifically refers to sub- 
section (2) of section 6 of the Berar Regulation of Agricultural Leases Act and sub- 
section (2) of section 177 of the Madhya Pradesh Land Revenue Code and sub-section 
(2) of section 10 provides for restoration of possession not only if there has been ‘contra- 
vention of the provisions of the law for the time being’ (that is sub-sections 6(2) and 
177 (2) mferred to above) but also, if it is proved that dispossession had taken place as 
a result of surrender and the consent of the tenant was procured by fraud, deceit, false 
representation or undue influence or pressure of any kind whatsoever. It is obvious 
that this latter requirement has been deliberately introduced in order to provide for a 
positive proof of fraud etc. instead of the proof of the mere negative fact that ‘a surrender 
has not been voluntarily made’ as provided for in the repealed Act. There is thus no 
doubt that section 10 has been incorporated in the New Tenancy Act in order to ensure 
proper implementation of the new machinery of surrenders and their verification introduc- 
ed barely year or so before the commencement of that Act. In the circumstanceg, that 
provision of that section cannot be made applicable to surrenders which were not sub- 
ject to verificAtion according to the law in force, that is, surrenders effected before 21-9- 
1957 when the Ordinance No, IV of 1957 came into force. Section 10 clearly applies only 
to such surrenders whether oral or in writing—as have led to actual dispossession and 
as were effected during the period from 21-9-1957 to 30-12-1958.” 

Now, this decision of the Tribunal was reiterated in another subsequent deci- 
sion reported in Adinath Dhonduji v. Yeshwant Mahadu. After referring to 
the arguments advanced against the correctness of the view in its earlier deci- 
sion the Tribunal observed in para. 5 of its judgment as follows: 

“We have given careful thought to these contentions and consider that none of them 
can be upheld. While interpreting section 10 we have followed the fundamental rule of 
interpretation to which all others are subordinate. The fundamental rule is that ‘if the 
words of the statute are themselves precise and unambiguous, no more is necessary than 
to expound those words in their natural and ordinary sense, the words themselves in 

, such case best declaririg the intention of the Legislature’. 
Then in para. 6, the Tribunal observed as follows: 

“As regards the ‘circumstances’ referred tó in section 10, we agree that sub-section (2) 
prescribes certain ‘additional circumstances’ Which ought to be satisfied before an order 
of restoration of possession could be passed. But these additional circumstances merely 
refer to the additional points on which the ‘enquiry’ contemplated by sub-section (2) is 
to be made on receipt of an application, which satisfies the initial requirements prescribed 
by sub-section (1). The use of the words ‘on receipt ‘of such application’ at the beginning 
of sub-section (2) is significant and there is no doubt that an enquiry into the points or 
circumstances prescribed by that sub-section is to be made only in cases of applications 
made by persons who satisfy the triple requirements prescribed by sub-section (1). 
Sub-section (1) specifies the particular class of tenants falling under a specific category 
who are entitled to apply for restoration of possession; while sub-section (2) only pre- 
scribes the lines on which enquiries are to be made. In other words, sub-section (1) 
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creates a right to apply for restoration of possession in certain specified circumstances, 

while sub-section (2) only prescribes the scope and procedure of an enquiry into such® 
right. It is ohyvious, therefore, that there is nothing in sub-section (2) which can be said 

to enlarge the scope and amplitude of sub-section (1).” 

Again in para. 7, the Tribunal observed: 

“We cannot also subscribe to the view that the clause ‘. *. and such susrender has 
not been verified in the manner prescribed in sub-section (2) of section 6 of the Berar 
Regulation of Agricultural Leases Act, 1951, or sub-section (2) of sectio& 177 of the Code’ 
occurring in sub-section (1) of section 10 should not be construed conjunctively as we 
have done in the case referred to above. The clause is an inseparable adjunct of the set 
of circumstayces prescribed by the section and it cannot, therefore, be torn away from 
its context and considered in isolation only with a view to enlarging the scope of the 
section. Had the Legislature intended, as suggested by Shri Chandurkar, that the clause 
was to serve only as a proviso to the earlier part of the section, nothing would have been 
simpler than to put down the clause as a proviso to the sub-section. Placed as it is, the 
clause must be regarded as nothing but a concomitant limiting factor governing the entire 
sub-section.” ` 
Thus, according to the view taken by the Tribunal, it would appear that the 
only class of persons who will be entitled to take the benefit of s. 10(7) and 
10(2) of the new Tenancy Act are those persons who have been dispossessed by 
a surrender of tenancy after September 21, 1957, but in whose cases thesurren- 
der has not been verified in the manner prescribed by s. 6 of the Berar Regula- 
tion of Agricultural Leases Act or s. 177(2) of the M.P. Land Revenue Code. 

Before considering this view it will be convenient to dispose of one of the 
contentions raised by the learned counsel for the landholders, namely, that the 
surrender of tenancy contemplated in sub-s. (/) of s. 10 must necessarily be 
confined to the surrender as provided in s. 6 of the Berar Regulation of Agri- 
cultural Leases Act or s. 177 of the M.P. Land Reveriue Code. The surrender | 
whick is intended is the ‘surrender of tenancy rights’ by a protected lessee by 
a document registered and delivered. Thus, according to the landholders it 
excludes all surrenders which are by parole or by documents whith have not 
been registered or delivered. It does not appear that the Tribunal took this 
view.in its earlier decision in Krishna Laxman v. Anant Digambar. The Tribu- 
nal has observed at the end of para. 7 of its order that s. 10 clearly applies only 
to such surrenders—whether oral or in writing—as have led to actual dispos- 
session and as were effected during the period from September 21, °1957 to 
December 30, 1958. Thus, according to the Tribunal, the meaning to be attri- 
buted to the phrase ‘a surrender of tenancy’ is as is understood in common 
law sense namely giving up of possession or giving up the right of tenant which 
is followed by dispossession.The dictionary meaning of surrender would only 
mean giving up and the context in which these words are used will also seem 
to suggest dispossession as a result of surrender of tenancy which is nothing 
more than a tenant giving up his right as tenant or protected lessee and conse- 
quently being dispossessed. Otherwise it is not possible to see how even oral 
surrenders or surrenders under unregistered documents would still be within 
the ambit of an enquiry if they are effected after September 21, 1957, under the 
amended provisions of the Berar Regulation of Agricultural Leases Act. We 
are clear in our view that the law does not require as a matter of form that a 
lessee must execute a document or a registered document to give up his rights 
as lessee. Under the general law when a lease can be created by an oral agree- 
ment, we do not see why for surrendering the rights either as tenant or lessee 
any document will be required under. the common law. It is only when 
the rights of a tenant which are otherwise liable to be surrendered are to be 
protected that the law makes the provision that the surrender of tenancy to be 
effective in certain circumstances must be evidenced by a document duly exe- 
cuted and registered but that will not mean that the surrenders in the sense of 
voluntary giving up of the tenancy rights are to be excluded. In a gfven case it 
is only when a dispute arises between the parties that the voluntary character of 
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the surrender is really in issue; to evidence voluntariness of the surrender the 
*flocument furnishes. prima. facie evidence. Its registration probably affirms the 
voluntary character of such transaction and yet we find that the lgw has been 
amended by giving further protection to a tenant who may be overborne or 
prevailed upon under duress or under ignorance of his rights to execute a docu- 
ment of syrrender to challenge either the voluntary character or the validity of 
such acts on his part by the procedure of verification. But, in our opinion, it 
will not be proper to construe the phrase ‘surrender of tenancy’ in the earlier 
part of the section to mean that it is necessarily referable to the surrender in 
writing and registered as required by s. 6 of the Berar Regulation of Agricultural 
Leases Act. In fact, under s. 177 of the M.P. Land Revenue Code,in the case 
of an occupancy tenant the surrender can ‘be effected by giving only an intima- 
tion in writing. It is not required to,be registered and a mere intimation‘ in 
writing is enough. 

In this connection reference was made by the learned counsel for the respon- 
dents to certain provisions of the C.P. Tenancy Act and in particular to the 
provisions of s. 89(7) and (2) of the Act as it was in force till the M.P. Land 
Revenue Code replaced the provisions of that Act. By comparing the provi- 
sions of s. 89(7) and (2) which provided for the manner in which a surrender 
of tenancy can be effected by an occupancy tenant in the Central Provinces and 
the prayisions for abandonment of land and its consequences as provided in 
s. 85 of the Act, it was contended that just as s. 89 tequired a surrender to be 
in writing and registered, similarly, the only mode by which a surrender under 
the Berar Regulation of Agricultural Leases Act could be effective was pro- 
vided in s. 6 of the Berar Regulation iof Agricultural Leases Act. According to 
the argument it necessarily excluded a surrender by parole or by other docu- 
ment, that is an unregistered document. In this connection, it was also con- 
tended that if a surrender was effected otherwise than by following the provi- 
siong of s. 6 tf the Berar Regulation of Agricultural Leases Act before it was 
amended, that is, if a protected lessee were to surrender his tenancy voluntarily 
and give up possession and if he were to turn round and make an application 
under s. 19(2) of the Berar Regulation of Agricultural Leases Act, it would 
not be open to, the landholder to contend that he had voluntarily surrendered 
the tenancy and given up possession, that possession was acquired by the land- 
holder was according to common law rights though the possession was not 
acquired under the provisions of the Berar Regulation of Agricultural Leases 
Act. To this line ‘of reasoning it is only necessary to point out that the ordi- 
nary right of a tenant to surrender land by giving up possession and acceptance 
of the same by the landholder is the right which is preserved by s. 23 of the 
Berar Regulation of Agricultural Leases Act. Jt is said that the section pre- 
serves the right and does not preserve, the obligation. This will not be the 
proper construction ‘of s. 23 of the Berar Regulation of Agricultural Leases 
Act. When s. 23 of the Act in terms preserves the rights of tenants it neces- 
sarily also preserves the obligations which flow from those rights. Therefore, 
what is preserved is the common law rights of a tenant and if at common law 
jenant can surrender his tenancy and it is found that it was voluntary then 
we do not see why such surrender and the possession obtained by the landholder 
will not be protected even if an application were made under s. 19 of the Berar 
Regulation of Agricultural Leases Act. 

It is, however, contended that even assuming that the surrender of tenancy 
could be made orally or by a simple document it will still have to satisfy the 
condition, namely, non-verification of such surrender, and this necessarily postu- 
lates that there was a law’ which required verification. It is by reference to 
this condition that the landholders contend that only the surrenders between 
Septembef 21, 1957 and December 30, 1958, are surrenders which can give rise 
to the right of restoration of possession under s. 10(/) of the new Tenancy 
Act. Now, we have found it difficult to accept this contention. If it is correct 
as we have held. that surrenders can be effected orally and possession can be 
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taken by the landholders if the surrenders are voluntary, we do not see why the 
persons who have effected surrenders but whose contention is that they have’ 
entered inte the surrenders on account of fraud, or pressure should be denied 
the right of being restored to possession if they ‘satisfy other conditions in the 
section. In this context we have put to Mr. Kherdekar, learned counsel for 
intervener, on behalf of some other landholders to suggest the consequences of 
fixing one date line as to the persons present on land which gave them the 
right to claim restoration. The first conditiqn that is to be satisfied by claimants 
under s. 10 is that such persons must be on land or hold land on January 1, 
1953. If one were to accept the argument urged on behalf of the landholders, 
which has fpund favour with the Tribunal, then all these classes of tenants who 
were on land on January-1, 1953, but who were dispossessed as a result of 
surrender before September 21, 1957, even though such dispossession and sur- 
render was as a result of fraud or undue influence or coercion or pres- . 
sure, would be excluded from the benefit of s. 10(/). On the other hand, those 
persons who effected surrenders when there was a specific requirement for their 
validity, namely, the procedure of verification after September 21, 1957, would 
apparently be given a second chance of re-agitating the validity of their sur- 
renders by having resort to s. 10(/) of the new Tenancy Act. As far as we 
can see we do not find any justification for dividing these two classes of per- 
sons and discriminating against them in the very section which seems to»protect 
the right of the persons oñ land on January 1, 1953, if they were dispossessed 
otherwise than by a voluntary and willing act of ‘surrender of tenancy. 

Even if it were to be held that the condition, namely, non-verification of 
surrender under s. 6 of the Leases Act or s. 177 of the M. P. Land Revenue 
Code is a condition precedent to be satisfied in an application under s. 10 of the 
new Tenancy Act, in our opinion, that condition ‘will still be satisfied in the 
case of those classes of surrenders which have taken place prior to September 
21, 1957, and the condition will be satisfied not because there has not been veri- * 
fication but because the law did not require verification to be made under the 
provisions of the law as was then in force. In fact, in our opiniom, the object 
of the Legislature in providing a second opportunity or an opportunity to the 
tenants who have been dispossessed as a result of surrenders which are brought 
about either in contravention of any law or as a result of undue pressure, 
fraud, deceit or false representation is to ensure that the same result ought to 
follow. In fact, the provision of a procedure of verification introduced by the 
amendment of s. 6 in the Leases Act or in s. 177 of the M.P. Land Revenue 
Code in effect was a provision for having the willingness or voluntariness of the 
surrender judicially examined by a revenue officer and it is only his verdict 
which confirmed the surrender as valid and effective as against the tenant. The 
same procedure is prescribed in sub-s. (2) of s. 10 of the new Tenancy Act 
when an application is made under sub-s. (7) of s. 10. We fail to see why this 
‘opportunity was intended to be denied to those classes of tenants or protected 
lessees simply because they were dispossessed as a result of surrender of tenancy 
at a date earlier than September 21, 1957. 

There is another difficulty in accepting the interpretation which is canvassed 
before us on behalf of the landholders. It will be seen that a right is created 
in favour of a ‘tenant’ or a protected lessee. As we have already pointed out, 
the word ‘tenant’ includes a large class of tillers of soil who were on land in 
different capacities in different areas; they were ocenpancy tenants in the Cen- 
tral Provinces or ordinary tenants in Berar, or they may be lessees or they may 
be protected lessees who had certain enhanced rights. Now, a reference to 
s. 177(2) of the M.P. Land Revenue Code will show that the procedure for veri- 
fication of surrender is provided i in that sub-section only in respect of occupancy 
tenants. There is no provision requiring an ordinary tenant as defined’ in 
s. 167 of the M.P. Land Revenue Code by which he can surrender his tenancy 
nor is there any provision for verification of surrender of tenancy by an ordi- 
nary tenant. If we are right in interpreting the word ‘tenant’ as inclusive 
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“of all those classes of persons such as occupancy tenants, or ordinary tenauts, 

“or tenants or ordinary tenants of unalienated lands before the introduction of 
the M.P. Land Revenue Code, then we fail to see what ‘obstacles could be in 
their way because there: was no verification of surrender made by hem either 
before September 21, 1957, or after September 21, 1957, because in the case of 
these classes of tenant’ there was no provision of law whatsoever for having 
the surrender either by a document or verification of surrender at all. Thus 
at least for this class of tenants evho were ordinary tenants and who in our 
opinion are certainly included in the category of persons entitled to make an 
application under s. 10 of the new Tenancy Act there was no requirement of 
law which would make verification by any officer compulsory. Can it then be 
said that this class of ordinary tenants are also excluded because there was no 
verification and no law required verification of surrender effected by them? 
In our opinion, there is no justification for so interpreting the section as to 
exclude a large class of ordinary tenants who though entitled to claim restora- 
tion of possession if they can prove that they have been dispossessed as a result 
of surrender which was not voluntary or brought about by misrepresentation 
are yet to be excluded merely on the interpretation of the phrase ‘whose sur- 
render has not been verified’ in this section. It would be more appropriate to 
interpret the section to mean that if in a given case a surrender has not been 
verified either because it was not required to be ver ified or because it was not in 
fact verified, then in those cases if the tenant can prove that he was dispossessed 
as a result of his giving up his`right on account of any of the circumstances 
mentioned in sub-s. (2) of s. 10 of the new Tenancy Act he is entitled to the 
relief under s. 10 of the New Act. 


It is contended that the only way in which a surrender of tenancy could be 
effective under the Berar Regulation of Agricultural Leases Act was by a re- 
gistered instrument executed by the protected lessee. It is urged that the reve- 
nue Courts refused to give relief in case the surrender was by any other ‘proce- 
dure. The contention is that the interpretation put on s. 6 of the Berar Regu- 
lation of Agricultural Leases Act must have been before the Legislature when 
it used the phrase ‘surrender of tenancy’ in s. 10(/) of the new Tenancy Act 
and therefore it is proper that in interpreting s.10(1) of the new Tenancy Act 
we should so construe the phrase ‘surrender of tenancy’ as meaning surrender 
in the manner provided in s. 6 of the Berar Regulation of Agricultural Leases 
Act. As we have already pointed out it is not possible to accept this contention ; 
firstly because there is no question of surrender of tenaacy by a registered instru- 
ment in the case of persons other than protected lessees such as ordinary tenants. 
The same phrase governs the circumstances in which an ordinary tenant or a 
tenant, or a protected lessee acquires the right, namely dispossession by surren- 
der of tenancy. It is, therefore, not permissible to construe the phrase ‘surren- 
der of tenancy’ in the case of a ‘protected lessee as the surrender in the manner 
prescribed in s. 6 and in other cases as surrender permissible under the general 
law, namely, oral surrender or surrender of tenancy by giving a writing. In 
our opinion, the words ‘surrender of tenancy’ are used in s. 10(7) in the usual 

“sense, namely, that of giving up right of a tenant or tenancy right and they 
are closely connected with the concept. of dispossession. It is this dispossession 
which is being protected and in respect of which a right is created. The dis- 
possession, though ostensibly by surrender of tenancy, is really not by valid 
surrender of tenancy because it is brought about either in violation of the form 
in which the law requires it to be done or because its voluntary nature is attacked 
as vitiated by fraud or false representation or by undue pressure. It will also 
be seen that such argument is not really open to the landholders. Among the 
various questions which have to be examined in the inquiry contemplated in sub- 
s. (2).of s. 10, one of the questions is whether the surrender is in contravention of 
the provisions of law applicable for the time being in force. These words would 
lose much of their meaning: if it is contended that every surrender of which a com- 
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plaint is made must first be one which satisfies the provisions of Berar Regulation ` 
of Agricultural Leases Act or Code, that is, by a document in writing and duly À 
registered im the case of a protected lessee under s. 6 of the Berar Regu- 
lation of Agricultural Leases Act or by a writing delivered not less than 30 
days before the next agricultural-year in the case of an occupancy tenant. In 
fact, it will be unnecessarily abridging the scope of the relief which is to be 
given to the claimants under s. 10 if the landholders were to contend that only 
this class of surrender which complies withgthe form in which the surrender 
is to be effected is to be inquired into and not other surrenders, even though 


in compliance with the form which is to be protected. In our opinion, the _ 


phrase only ,indicates. the fact of dispossession which was as a result of giving 
up the right by the tenant; if it is found that such surrender is brought about 
by failure to comply with the provisions of law or is brought about by fraud 
or undue influence or misrepresentation then relief could be given under 
s. 10(2) to all these classes of persons. 


It is also contended that the words in sub-s. (2) of s. 10, ‘‘otherwise in- don- 
travention of the provisions of the law applicable for the time being’’ should 
be read as governing the word ‘‘consent’’ and not ‘‘surrender’’. It is not 
possible for us to accept this contention. What is urged is that if consent was- 
obtained by any of the facts which will bring in the provisions of s. 10, then 
such consent will be vitiajed. In our opinion, that part of the inqMiiry is 
really provided by the direction to find whether consent was procured by fraud, 
deceit, false representation or undue influence ‘or pressure. It is also urged 
that legal disability such as lunacy or minority which would affect the validity 
of the consent would be the subject-matter of the inquiry in deciding whether 
consent was obtained in contravention of the provisions of the law applicable. 
In our opinion, this phrase would at least govern both, surrender and consent 
if-there was any such legal disability. If surrender is required in g particular 
form 4nd that has not, been done, then also such a surrender which is in eon- 
travention of the provisions of the law would be ineffective and would entitle 
the person who lost possession to be restored to possession. Thus, in otr opinion, 
the inquiry under sub-s. (2) of s. 10 covers an enquiry, both as to its voluntary 
nature as well as compliance with the law required for effectiveness of the 
surrender. It was also contended that the law which is in the nature of abridg- 
ment of the rights of the landholders or owners of property such as transferees 
should be strictly construed and that construction should be upheld which will 
protect their right. In aur opinion, sub-s. (3) of,s. 10 which points out the 
intention of the Legislature in this case clearly shows that even subsequent 
transferees are liable to be affected by such inquiry. This aspect of the ques- 
tion was present before the mind of Legislature and in spite of such contin- 
geney of dispossession affecting the rights of subsequent transferees the provi- 
sion had been made specifically in sub-s (3) of s. 10» In our view, as the words 
of the section are not capable of interpretation which has been upheld by the 
Tribunal, we come to the conclusion that it is not possible to exclude from the 
scope of s. 10(2) those tenants and protected lessees who were on land as such 
on January 1; 1953, but who had been dispossessed by surrender of tenancy ande 
where there has been failure to verify their surrenders either because there 
was no provision of law which required verification or because there has been 
no verification. ' > 

We, therefore, hold that the decisions in this case:by the Naib Tahsildar and 
by the Revenue Tribunal cannot be sustained and! they are hereby quashed. 
We would have remitted the ease to the Tribunal, but, in our opinion, there 
has not been a sufficient inquiry. The manner in which the inquiry has to be 
made is set out in sub-s. (2) of s. 10. The necessary pleadings and* evidence - 
has not been tendered in the ease to come to a definite finding which is required 
to be reeorded under sub-s. (2) of s. 10 of the new, Tenaney Act byethe Naib 
Tahsildar. We, therefore, set aside all the orders of the revenue authorities in 
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“this case and remand the ease for a free: decision according to law to the Naib 
“Tahsildar who will give an opportunity tothe parties to file pleadings, lead 
evidence and dispose of the case afresh by deciding all the points #rovided for 
in sub-s. (2) of s. 10 of the new Tenancy Act. . 
Tu the circumstances, there will be no costs. 


[NAĜPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. ° 


as BANSILAL KANCHHEDILAL JAIN v. HUKUMCHAND 
KHUNNELAL JAIN.* 
Civil Procedure Code (Act V of 1908), O. XXXIV, r. 5; O. XXI, rı 90—Rules 27 & 33 of 
the Rules framed under the Co-operative Societies Act (II of 1912)—Applicability 
of O. XXXIV, r. 5, to award made by Registrar of Co-operative Societies. 


Even if by its wording O. XXXIV, r. 5, of the Civil Procedure Code, 1908, may not 
apply to a given case, its principles ought to be applied and it cannot make any 
difference in principle whether the sale is held in pursuance of a compromise decree 
whach does not fall within that rule or of a decision or order of a tribunal which is 
or is not to be regarded as a decree. 

‘The fundamental principle is that before the mortgagor can be prevented from 
making the payment and redeeming the property his right must have come to an 
end, and that cannot come to an end unless his title to the property is lost by the 
confirmation of the sale. 

Drake v. Mitchell,’ Sukhi v. Ghulam Safdar, Badruddin v. Sitaram, K'rishnaji v. 
Mahadev Vinayak,’ Shah Mehdi Hasan v. Ismail Hasan,’ Nanjappa v. Sreeranga,’ Pun- 
ejab National Bank v. Thakar Das,’ Mam Chand v. Roshan Lal and Nripenfiranath 
Chattarji v. Jhumak Mandar, referred to. 


Bansilal ‘and Matrulal (appellants) had mortgaged certain property with the 
Madhya Pradesh Premier Co-operative Housing Society Ltd. (respondent No. 2). 
The appellants were members of the Society. As a dispute arose between the 
appellants on one side and the Society on the other, the said dispute was referred 
to the Registrar under r. 26 framed under s. 43 of the Co-operative Societies Act. 
The Registrar gave his award under r. 29. By the said award it was direct- 
ed that the appellants should pay the amount of Rs. 9,412-6-9 and interest by a 
particular date and in case the amount was not so paid the property, which was 
mortgaged and which had been described in that award, should be sold. The 
award further directed that in case the sale proceeds were found insufficient, the 
balance should be recovered by sale of other property of the appellants. Later, 
the Society filed an application before the First Additional Judge to First Civil 
Judge, Nagpur, for enforcement of this award under r. 33 of the Co-operative 
Societies Act. The Civil Court put:the property to sale and the property was 
auctioned on April 7, 1958. In the said auction, Hukumchand (respondent 
°No. 1) purchased the property put to! sale for Rs. 25, 500. Before the confirma- ẹ 
tion of the sale the appellants filed an application under O. XXI, r. 90, of the 
Civil Procedure Code for setting aside the sale. On October 7, 1958, the appel- 
lants ‘requested for one month’s time to deposit the decretal amount 'along with 
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Appeal No. 16 of 1960, against the decision of -3 (1930) 32 Bom. L.R. 933. 
Badkas J., in Second Appeal No. 13 of 1959, 4 (1900) I.L. 


R. 25 Bom. 104, s.c. 2 Bom. 
against the decision of V. B. Raju, Distmet L. R. 635. 
Judge, Nagpur, in Miscellaneous Appeal No. 63 5 (1920) LL.R. 42 All. 517 
of 1958, against the decision of J. A. Hussain. 6 [1945] ALR. Mad. 422. 
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the auction-purchaser’s commission and they also agreed to withdraw their ob-n, 
jection. Respondent No. 1 raised no objection. The Court, therefore, granted. 
time to dep8eit the amount under the award with the auction-purchaser ’ S com- 
mission to he appellants till November 21, 1958.; The objection filed by the 
appellants under O. XXI, r. 90, of the Code was thereupon dismissed, and the 
case was fixed for November 21, 1958. On November 20, 1958, the appellants 
again filed a joint application. for depositing the amount ‘of Rs. 11,326-3-6, the 
amount claimed by the decree-holder in excoution, and the comfhission charges 
of the auction-purchaser Rs. 1,275 by November 22, 1958. The Court ‘ordered 
that the appellants- had to deposit the full amount that the decree-holder was 
entitled to necover from the appellants and the commission of the auction-pur- 
chaser and, therefore, the application was rejected. On November 21, 1958, thë” 
amount under the award and the auction-purchaser,’s commission was not depb- 
sited. The counsel for the appellants prayed for a fortnight’s time. Respondent 
No. 1, who was present in Court, opposed the prayer for extension of time. The 
Court, therefore, passed an order to the effect that since the parties affected 
were not willing to extend time, the Court could not extend time which was 
given under. the agreement of parties by way of compromise. The request for 
extension of time was, therefore, rejected and the sale was confirmed. Against 
this order, the appellants filed an appeal before the Court of the District Judge, 
Nagpur. The lower appellate Court allowed the appeal holding that tle trial 
Court should have granted ‘further extension of time for making deposit before 
the confirmation of the sale. It was further directed that the application pre- 
sented on November 22, 1958, for granting further time should be disposed of 
by the trial Court after hearing both sides and considering the merits of mg 
application. Against this order, respondent No. 1 appealed. 


The appeal was heard by Badkas J. who in the course of his judgment deliver- 

ed on September 2, 1960, observed as follows :— ° 
e 

Bangas J. It has been argued by the learned counsel appearing for the ap- 
pellant that the learned lower appellate Court has committed an error in consi- 
dering an award, which was given under the rules framed under the Co-operative 
Societies Act, as being a preliminary decree for sale-on the basis of a mortgage. 
It has also been contended that in the case of an award, which is given under the 
rules framed under the Co-operative Societies Act, a question of passing,a pre- 
liminary or final decree cannot arise and that the decision given by the Regis- 
trar is an award and that award has to be enforced by the civil Court according 
to the terms of that award. It has also been urged that O. XXXIV, r. 5, of the 
Code of Civil Procedure was not applicable to the facts of this case as there was 
no preliminary or final decree which was being executed. It was also urged that 
s. 148 of the Civil Procedure Code was*not also applicable under the circum- 
stances of the case. 

The main question that falls for consideration is whether an award given by 
the Registrar under r. 29 amounts to a preliminary decree or a final decree. 

Rule 29 provides: 

e “The arbitrator appointed by the Registrar, or the arbitrators to whom the Registrar z 
has'referred a dispute, shall record a brief note in English or the vernacular of the evi- 
dence of the parties and witnesses who attend and, upon ‘the evidence so recorded and 
after consideration of any documentary evidence produced by either side, a decision or 
zaward, as the case may be, shall be given in accordance with justice, equity and good 

* conscience and shall be reduced to writing.” i 
Other portion not being material is not quoted. 

Rule 33 provides— 

“Any order of attachment of property passed under sation 42-A shall, on application 
to any Civil Court having local jurisdiction, be executed by such Court as if made by 
such Court. Any award, decision or order mentioned in rule 32 shall, on app¥ication to 
such Court, be enforced in the same manner as a decree of such Court, and any sum 
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falling due under such award, decision or order shall, on a certificate signed by the Re- 

.wistrar, be recovered by the Deputy Commissioner as an arrear of land revenue; provided 
that objections to attachment shall be made to the Court which made the getachment on 
the application of the Registrar”. Í 


- Rule 32 provides— 


“An award of the arbitrators, if not appealed against within one month, and any 
decision or order of the Registrar shall as between the parties to the dispute, not be lia- 


ble to be called ån question in any civil or revenue Court and shall be in all respects 
final and conclusive.” 


The above provisions make it clear that when a dispute arises between the 
society and its members, the said dispute has to be decided by the Registrar or 
the arbitrators and the decision so given becomes an award which becomes en- 
forceable in the same manner as a decree of a Court. The relevant provisions 
nowhere state that the award is a decree or that it should be deemed as a decree 
of a civil Court. The rules do not provide for passing of decrees in terms of 
O. XXXIV of the Civil Procedure Code. The arbitrators have to give their 
decision in accordance with justice, equity and good conscience as stated in r. 29. 
In what form that decision should be given, has not been stated in the rules. 
The provision regarding enforcement of the award, as given in r. 33, also does 
not indicate that the award given by the Registrar in the case of a mortgage 
shouldebe treated as being identical with the decrees which are passed under 
O. XXXIV of the Civil Procedure Code. Rule 33 framed under the Co-opera- 
tive Societies Act only speaks about the enforcement of the award and the 
manner in which it should be enforced. The rule only indicates that the manner 
of enforcement of the award should be the same as has to be adopted in the case 
of a decree of the Court. Order XXI of the Civil Procedure Code deals with 
execution of decrees. Rule XX XIII thus clearly distinguishes between an award 
and a decree, 


- . 

Rule 4 of O. XXXIV, Civil Procedure Code, provides for passing of preli- 
minary decrees in the case of mortgages with condition of sale. The said rule 
provides that in a suit for sale, if the plaintiff succeeds, the Court shall pass a 
preliminary decree to the effect mentioned in cls. (a), (b) and (ec) (i) of sub- 
r. (J) of r. 2, and further directing that, in default of the defendant paying the 
amount mentioned therein, the plaintiff is entitled to apply for a final decree 
directing that the mortgaged property or a sufficient part thereof be sold. Rule 
5 of O. XXXIV, Civil Procedure Code, deals with passing of a final decree in a 
suit for sale. Sub-rule (3) of r. 5 of O. XXXIV provides that where payment 
in accordance with sub-r. (J) has not been made, the Court shall, on application 
made by the plaintiff in this behalf, pass a final decree directing that the mort- 
gaged property or a sufficient part thereof be sold, and that the proceeds of the 
sale be dealt with in the manner provided in sub-r. (1) of r. 4, Sub-rules (/) 
and (2) of r. 5 of O. XXXIV, Civil Procedure Code, provide that in case the 
amount as directed in the preliminary decree is paid on or before the day fixed 
or at any time before the confirmation of a sale made in pursuance of a final 
decree, the Court shall, on application made by the defendant in this behalf, 
‘pass a final decree or, if such decree has been passed, an order ordering the 
plaintiff to deliver up the documents referred to in the preliminary decree and, 
if necessary, ordering him to transfer the mortgaged property as directed in the 
said decree and, also, if necessary, ordering him to put the defendant in posses- 
sion of the property as the case may be. Order XXXIV thus specifically deals 
with suits filed in civil Courts on the basis of mortgages and particular types 
of decrees are obtainable according to the terms of the mortgage. When a dis- 
pute between the mortgagors and the mortgagees is referred to arbitration, neces- 
sarily they are not governed by the provisions of O. XXXIV, Civil Procedure 
Code. These provisions govern the procedure of a suit filed before a civil Court 
on the basis of mortgages. The arbitrators are free to give their awards accord- 
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ing to justice, equity and good conscience as has been specifically mentioned int 
r. 29 of the rules framed under the Co-operative Societies Act. ee 
- In a easeyreported in Nripendranath Chattarji v. Jhumak Mandar’ the facts 
were as follows. A suit was brought on a mortgage and the dispute between the 
parties wa referred to arbitration. The arbitrator made his award and the 
Court-passed a decree in terms of the award. The decreaholders thereafter pre- 
sented an application for execution of the decree which was passed on the award 
as stated above. The Subordinate Judge rejected the prayer fpr execution of 
the decree holding that the said decree could not be executed as no final decree 
under O. XXXIV, r. 5, of the Civil Procedure Code was obtained. Their Lord- 
ships held (p. 223) : 


“,..The arbitrator passing an award is in no way bound by the provisions of Order 
XXXIV, rule 4. In this case the arbitrator passed a decree for a sum of money and 
directed that that decree should be realized by sale of the mortgaged property. In my 
opinion, the decree is enforceable as a decree passed by a competent Court, and it was 
not open to the learned Subordinate Judge, dealing with this matter, to say that the 
decree could not be exceuted unless the procedure indicated in Order XXXIV, rule 5, 
had been complied with. As I have already mentioned, it is quite impossible for a decree- 
holder to have recourse to the provision of Order XXXIV, rule 5, unless the decree is in 
terms of Order XXXIV, rule 4. The decree in the present case was not in terms of 
Order XXXIV, rule 4, and the objection is really to the terms of the decree, a passed 
by the arbitrator; and this is dn objection which was not open to the learned Subordinate 
Judge who was executing the decree.” 

_A similar question had-also arisen in a case reported in Punjab National Bank 
v. Thakar Das? in which the above-cited case Nripendranath Chattarji v. Jhu- 
mak Mandar had been considered. It has also been held in the Lahore case that 
the provisions of the Civil Procedure Code, O. XXXIV, do not apply to decrees 
passed in accordance with an award on a reference to arbitration. The same 
view has also been taken by the Nagpur High Court in a case reported in Shri- 
ram v. Co-operative Society, Kewali? wherein it has been observed (p. 718): 


“The third point taken is that the award is in the form of a final decree and that 

as it was not preceded by a preliminary decree, it is illegal. As has been held in Ishan 
Chandra Kundu v. Nilratan Adhikari’ the provisions requiring the making of a preli- 
minary and then a final decree is merely a rule of procedure and it is always open to 
parties to waive a rule of procedure. The appellant’s father never objected to the 
procedure and so the appellant cannot complain about what has happened. Apart from 
that, the award has the force of a decree under the provisions of a special legislation and 
therefore all the provisions of the Code of Civil Procedure do not apply to it.” 
A similar view has also been taken in Mam Chand v. Roshan Lal. In this case 
also, it has been held that the provisions of O. XXXIV of the Civil Procedure 
Code do not apply to decrees passed iñ accordance with an award on a refer- 
ence to arbitration. , 

In the above cases, the decrees were passed by the civil Court on the basis of 
the award and even then it was held that such decrees were not governed by the 
provisions of O. XXXIV of the Civil Procedure Code. In the instant case, the 
rules do not require that any decree should be obtained on the basis of an award® 
The award itself has been made enforceable and that the Courts have been en- 
joined to enforce the award in the same manner as a decree of such Court. 
Under these circumstances, it is not possible to hold that the award was a preli- 
minary decree and it was necessary for the mortgagee society to obtain further 
directions in the nature of getting further decision which would amount to a 
final decree. In my view, the award given by the Registrar under the rules 
framed under the Co-operative Societies Act is neither a preliminary decree 
nor a final decree in terms of the provisions of O. XXXTV of the Civil Procedure 

1 (1923) LL.R. 3 Pat. 221. 4 [19231 72 I.C. 1049. 


2 [1930] ALR. Lah. 116. 5 (1932) LL.R. 14 Lah. 243. 
3 “[1949] Nag. 708. 


1962.] ' ‘BANSILAL V. HUKUMCHAND (A.C.J.)—Badkas J. 735 


Code. It is an award, pure and simple, containing adjudication of the rights 

eand liabilities or obligations between the parties. That decision given by the 
arbitrators is enforceable because the award is made enforceable abrough the 
machinery. of.a civil Court. It cannot be said that the award is a dgeree, either 
preliminary or final. The award also ‘does not become a decree in terms of 
O. XXXIV of the Civi} Procedure Code because it is to be enforced in the same 
manner as a decree of a civil Court: ~The award remains an award for all pur- 
poses and the procedure about its enforcement has to be adopted from the Civil 
Procedure Code which obviously would mean the provisions contained in O. XXI 
of the Civil Procedure Code. 

The learned counsel appearing for the respondents was not able so point out 
to me any authorities in which a contrary view had been taken. 

In view of the above discussion, it follows that the provisions of O. XXXIV, 
r. 5, of the Civil Procedure Code would not apply in the case of an award given 
under the Co-operative Societies Act. Rule 5 of O. XXXIV, Civil Procedure 
Code, in terms provides that, the judgment-debtor under a mortgage decree can 
make payment into Court of all amounts due from him under sub-r. (J) of r. 4 
(preliminary decree) before the confirmation of a sale made in pursuance of a 
final decree passed under sub-r. (3) of r. 5 of O. XXXIV of the Civil Procedure 
Code. This facility is given to the judgment-debtor only when a final decree is 
passedgunder r. 5, and a final decree under r. 5 can he passed only when a preli- 
minary decree under r. 4 is passed. The procedure applied to the arbitration 
under the rules does not provide for passing of such preliminary decree or final 
decree on the basis of mortgage disputes. Therefore, r. 5 is not attracted in the 
case of an-award. The mortgagors were not, therefore, entitled to deposit the 
amount before the confirmation of the sale and obtain an order from the Court 
in terms of O. XXXIV, r. 5, Civil Procedure Code. As under r. 33 of the Co- 
operative Societies Act ‘the award has to be enforced in the same manner as a 
decree of thé civil Court, the provisions.of O. XXI of the Civil Procedure Code 
become applicable during the proceedings for enforcement of the award. 

Order XXI, r. 89, of the Civil Procedure Code provides that where immovable 
property has been sold in execution of a decree, any person, either owning such 
property or holding an interest therein by virtue of a title acquired before such 
sale, may apply to have the sale set aside on his depositing in Court for payment 
to the purchaser, a sum equal to five per cent. of the purchase-money, and for 
payment to the decree-holder, the amount specified in the proclamation of sale 
as that for the recovery of which the sale was ordered, less any amount which 
may, since the date of such proclamation of sale, have been received by the 
decree-holder. Such an application has to be made within thirty days from the 
date of the auction sale. A person cannot also apply under r. 89 of O. XXI, 
Civil Procedure Code, if he has applie@ under r. 90 to set aside the sale of the 
immovable property unless he withdraws his application. In the instant case, 
no such deposit was made by respondents Nos. 1 and 2. They had applied 
under r. 90 of O. XXI, Civil Procedure Code, to set aside the sale. That appli- 
cation was also dismissed as withdrawn: Sub-rule (I) of r. 92 of O. XXI 

eprovides: : 


° 
“Where no application is made under ‘tis 89, rule 90 or rule 91, or where such applica- 


tion is made and disallowed, the Court ‘shall make an order confirming the sale, and 
thereupon the sale shall become absolute.” 
Rule 91 of O. XXI deals with an application by purchaser to set aside sale on 
ground of judgment-debtor having no saleable interest. It would appear that 
when respondents Nos. -1 and 2 had not made any ‘application under r. 89 
of O. XXI and their application tinder r. 90 was dismissed the Court was bound 
to make an order confirming the sale. In view of the provisions of r. 92 of O. 
XXI, Civil Procedure Code, it was not open for the Court, which was enforcing 
the award, to aéeept any deposit from respondents Nos. id and 2, nor the latter 
- could ask’ for any eoncession in the matter of making the deposit by way of 


at 
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extending the time for making such a deposit. As already ‘observed, O. XXXIV,- 
r. 5, Civil Procedure Code is not attracted as this was not a case where the pro- ee 
perties wera sold in execution of a final decree passed under O. XXXIV, r. 5, 
Civil Procedure Code. That provision is limited to final decrees passed under 
O. XXXIV; r. 5, and it cannot be extended to sales held under other cireum-- 
stances. ` -è - 

As the provisions of O. XXXIV, r. 5, Civil Procedure Code could not be 
resorted to by respondents Nos. 1 and 2, it follows that the provisions of s. 148, 


. Civil Procedure Code, could not be invoked for extension of time for making the 


deposit as was prayed for by them. Therefore, when the Court rejected the pra- 
yer of respopdents Nos. 1 and 2, it cannot be held that it had acted illegally or 
against the provisions of law. Even the learned lower appellate Court has held 
the action of the trial Court as being erroneous only on the basis that s. 148 of the 
Civil Procedure Code applied to the facts of the case. In.my view, respondents 
Nos. 1 and 2 could not resort to O; XXXIV, r. 5, Civil Procedure Code and 
could not claim to make a deposit under the said provision before the confirma- 
tion of the sale. Their rights were completely governed by O. XXI, r. 92, Civil 
Procedure Code. They had not made the deposit ‘in terms of O. XXI, r. 89, 
and their applications under O. XXI, r. 90, was dismissed. It was, therefore, 
imperative for the Court, which was called upon to: enforce the award, to make 
an order confirming the sale. The order passed by the trial Court confirming 
the sale cannot, therefore, be set aside. - 

In the result, therefore, the appeal is allowed. The order passed by the learned 
lower appellate Court is set aside and the order passed by the learned trial 
Court confirming the sale is- hereby confirmed. ‘Respondents Nos. 1.and 2 
alone shall pay the costs of the appellant. 


The appellants appealed under the Letters Patent. 


P. P. Deo and V. R. Manohar, for the appellant. “8 
M. R. Bobde, for respondent No. 1. a 
S. R. Mangrulkar, for respondent No. 2. a ° 

' cPATEL J. This an appeal under cl. 15 of the Letters Patent from the judg- 
ment of Badkas J. The appeal arises under the following circumstances: The 
two appellants who were originally judgment-debtors were members of the Vi- 
darbha Premier Co-operative Housing Society, Ltd., Nagpur, respondent No. 2. 
They created a mortgage of their property in favour of respondent No. 2 on 
October 16, 1950. The amount due under the mortgage was not paid and the 
matter was’referred to the Registrar of Co-operative Societies under the Co- 
operative Societies Act, 1912, as applied to Madhya Pradesh. Under r. 27 of the 


-rules made by the-State Government under the Act;'the Registrar had authority 


either to enquire into the matter himself or refer it to arbitration. He decided 
the: matter himself and made an order on May 1, 1957, that the judgment- 
debtors do pay a sum of Rs, 9,412-6-9- and interest at 12 per cent. per 
annum from’ August 1, 1953, till satisfaction of the debt to the respondent so- 
ciety. . He further directed that if they did not pay the amount in cash to the® 
society, the property mentioned therein shall be brought to sale for satisfaction 
of the amount. If the money realized by the sale of the mortgaged property prov- 
ed insufficient dnd the debt remained unsatisfied, he provided that the society 
shall'have a right to.proceed against the judgment-débtors and their movable and 
immovable property. The rest of the decree is not material-to the present discus- 
sion. The judgment-debtors did not pay: the anjount as directed by the decree 


_of the Registrar and the society, therefore, inade ‘an:application to the civil 


Court for recovery of the amount undér the decree: In' the execution proceed- 
ings, the property of the judgment-debtors was brought to sale. The sale was 
held on April 7, 1958, when the bid was knocked down in favour of respondent 
No. 1. aa ae ke NE aa 


~ 
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^ .On May 3, 1958, the judgment-debtors made an application under O. XXI, 
*r: 90, of the ‘Code of Civil Procedure for setting aside the sale. On October 7 
” Tase at the hearing of this-application, the judgment- debtors made afi application 
for a month’s time to deposit the decretal amount and expressed their desire to 
withdraw their application then pending. To‘this application the decree-holder 
and the agction-purcha’er did not object: The Court, therefore, granted time for 
deposit of the amount till November 21, 1958, and the main application under 
O: -XXI, r. 90,ewas allowed to be withdrawn and was dismissed. 

A day previous to the date fixed for payment, i.e. on November 20, 1958, the 
judgment-debtors made an application for acceptance of the deposit of a sum 
‘of Rs. 11,826-3-6 towards the mortgage amount and an additionaP sum of Rs. 
1,275, being the commission of the auction-purchaser and prayed for further time 
for deposit of the balance. This application was rejected by the learned Judge. 
On the next day, i.e. on November 21, 1958, the learned advocate appearing on 
behalf of the judgment- debtors asked for extension of time to which the res- 
‘pondents raised an objection. The request was, therefore, not granted, and since 
the application under O. XXI, r. 90, stood dismissed the Court confirmed the 
sale. + yee, 

‘Against this’ judgment thé judgment: -debtors went in appeal to the District 
Court. ‘The learned District Judge care to the conclusion that the trial Court 
was in®rror in refusing to extend time. He, therefore, set aside the order made 
and remanded the matter to the: ‘trial’ Court. 

” Against this order, the auction-purchaser filed an appeal to the High Court. 

The appeal was heard'by Badkas J. who set aside thie order of the District Judge 
_iand confirmed the order of the trial Court. The District Judge, in giving relief 

to the judgment- debtors, had held that the order or decision made by the Regis- 
` trar was in the nature ofa preliminary decree and not a final deeree and, there- 
fore, the judgment-debtors were entitled under the award to deposit the amount 
at any time before the sale was confirmed. Badkas J. disagreed with this view. 
He held that. the decision of the Registrar under the rules framed under the 
Co-operative. Societies Act is'ueither a’ preliminary decree nor a final decree in 
terms of the provisions of O. XXXIV of the Code of Civil Procedure. It is an 
award, pure and simple, containing adjudication of the rights and liabilities or 
obligations between the parties and it is enforceable through the machinery of 
the civil, Court because of the rules made under..the Act. Tt cannot, therefore, 
be regarded as a decree. He, therefore, held that O. XXXIV, r. 5, of the Code 
would not apply in the case of an award given under the ‘Act. In the view of 
the learned Judge a facility, is given under 0. XXXIV, r. 5, to a judgment-debtor 
only when.a final decree is passed under r, 5 and that can only be done when a 
preliminary decree under r. 4 is made. tie then held that O. XXI, r. 89 also 
had no dpplication inasmuch, as the anfount was not deposited within 30 days 
of the sale as required by that rule, and consequently under O. XXI, r. 92, the 
sale ought to be confirmed., In the result, he accepted tip appeal and set aside 
the judgment of the District Judge. , 

Now, before we consider the question | on the actual wordings of the Co-opera- 
tive Societies Act and O. XXXIV, r. 5, of, the. Code of Civil’ Procedure, it is 
necessary to consider. when and in what. ‘circumstances the right of a mortgagor 
to- redeem his property is extinguished. Before 1929 the provisions which are 
now incorporated in O. XXXIV were part of the Transfer of Property Act. 
Sections 89 and 93 of the Act provided that in the case of decrees’ for sale on 
making the order of, sale the right of. redemption was extinguished. After the 
amendment, s. 60 provides. for the rights and liabilities of ‘the mortgagor and 
Says that the mortgagor: “has: a ‘right’ of ‘redemption after the mortgage money 
becomes due and that it is available to. him unless it has been extinguished 
by the act of parties or by a decree, ofthe, Court. It. would appear that 
the decree, as such would extinguish the right Olily’ in. cases where a foreclosure 
decree is made or the extinction 1 of the rights is provided-i ina redemption decree 
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after a certain time. In other cases, until the property is sold off and passes ouf 
of.the control of the judgment-debtor and the Court by confirmation of the sale,” 
the right, ixappears, would not be extinguished. In spite of s. 89, the Courts 
gave relief either under. s. 310A or s. 291 of the Code of Civil Proce- 
dure of 1882.corresponding to O., XXI, r. 89, or O. XXI, r. 69. Apparently, 
it was realized that s. 89 did not lay down the cerrect law ayd, there- 
fore, it was not included in, the new amendments in 1929. The fundamental law 
of mortgages as stated in Drake v. Mitchell) is that a decree fər sale is but a 
judgment on the debt and though the debt merges in the judgment the collateral 
security of the mortgage does not merge. The Privy Council in Sukhi v. Ghulam 
Safdar? held that.the effect of., the omission was .that, the law remained 
the same as it was before the passing of the: Transfer of Property. Act. 
In Badruddin, v. Sitaram® relying on this principle it was held that a decree for 
sale obtained ‘by a mortgagee before the Transfer of Property Act came into 
force which remained unexecuted did not bar a subsequent suit by the mortgagor 
instituted within the period of redemption to redeem the, mortgage. It was 
onsen at p. 941 while considering the effect of the decision: 

..But in cases where the mortgagee has not effectively brought the OERE 
property to sale under his decree for, sale and has not obtained an order enabling him 
to foreclose the mortgage and has continued in possession of the property, a fresh suit 
for redemption would be competent to the mortgagor or his successor in interest.” 


‘We may also refer to the case in Krishnajt'v. Mahadev Vinayak* where in spite 
of the existence of s. 89, relief under s. 310A of the Code of Civil Procedure 
was given to the judement-debtor. Ranade J. there observed (p. 107): 

“,..The mortgagors and persons claiming under them are the very persons who need 
most the relief intended to be conferred on judgment-debtors, and any other construc- 
tion will defeat the main object of the legislation, which permits redemption even after 
sale in the case of those who are prepared to make full compensation to the creditor.” 
In pursuance of these principles, the Allahabad High Court in Shah Mehdi 
Hasan v. Ismail Hasan® held that the effect ‘of the repeal of s. 89 was that the 
right of redemption was not extinguished by the decree-for sale but by the sale. 


The main arid’ the essential question is whether’ the right of redemption of the 
mortgagor was extinguished in the present case: It is ar ‘gued on behalf of ‘the 
appellants'that O. XXXIV, r. 5, must apply to the present ¢ case since r, 33 of the 
rules made under the Co- operative Societies Act provides that the, decision of 
the Registrar shall ‘be executed as a decree. On the other hand, Mr. Bobde 
argues that merely because it'is pr ‘ovided that it should be executed as a decree, 
it does not become a decree and, therefore, O. XXXIV, r. 5, cannot apply. He 
also contends that'by the very wording of r. 5 of O. XXXIV, unless there is a 
preliminary decree under r. 4 and a ‘final decree under sub-r. (3) of r, 5, sub-r. 
(1) of r. 5 can have no application. True it is that in Nanjappa v. Sreeranga® 
in the case of an agreement under s. 14 of the Madras Debt Conciliation Act, 
1936, the Court applied the provisions of O. AAAI, r. 5, and the learned 
Chief Justice observed (p. 423) : 

..In an ordinary ‘mortgage suit there must be a preliminary decree, but we have 
ieee by the operation of the Debt Conciliation Act, what is in effect a final mortgage 
decree without there being a „preliminary decree and we think that O. 34, R. 5 applies. 
It would indeed be most unjust if the. mortgagor were precluded from redeeming his 
property and that is what the respondent, wants.” . 

And.they gave relief under that rule. With respect, for the reasons which we 
shave mentioned above, we agree that even if by its wording O. XXXIV, r.'5, may 
not apply to a given case, its principles ought to be applied and it cannot make 
any difference in principle whether the sale is held in pursuance of a cgmpromise 
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.Gecree which does not fall within that rule or of a decision or order of a tribu- 
emal which is oris not to be regarded as a decree. The fundamental principle is 
that before the mortgagor can be prevented from making the paywfent and re- 
deeming the property his right must have come to an end, and that cannot come 
to'an end unless his title to the: ‘property is lost by the confirmation. of the sale. 

In this,view of the matter, the cases considered by the learned Judge on the 

/ question as to whether such ‘an. order is executable by itself and amounts to a 
preliminary deoree or a final decreesdo not have any relevance. On behalf of the 
respondents Mr. Bobde invited our attention to the decision in Punjab National 
Bank v. Thakar Das,’ Mam Chand v. Roshan Lal® and Nripendranath Chattarji 
v. Jhumak Mandar.2 In Punjab National’ Bank v. Thakar Das, th® Court was 
called upon to execute an award decree which could not be executed in accord- 
ance with the provisions of O. XX:XIV,.and in answer to a contention that the 
decree nierely amounted to a preliminary decree. and was not executable, the 
learned Judge observed -that the provisions of O. XXXIV, r. 4 did not apply to 
the case. In Mam Chand v. Roshan Lal the only question was whether a decree 
for sale of mortgaged properties extinguished the rights under the mortgage and 
arose out of an order directing rateable distribution out of the sale procecds. 
The Court held that a decree which directs the realization of the decretal amount 
from the hypotheeated property and, if insufficient, makes the defendant remain 
personally liable, is a mortgage-decree. In Nripendrqnath Chattarji v. Jhumak 
Mandar again the question was similar to the one in the Lahore case, and it 
was held that an award decree could, be executed without applying for a final 
decree. It is clear that in none 'of’-these cases the question which arose in the 
present case fell to be considered. ‘These decisions are not in conflict with the 
principle which we are applying. ee 

It was then contended on behalf of the respondents that in the present case 
the order made on October 7, 1958, was a consent order, with the consequence 

° that the judgment-debtors, avhen they applied for time for a month to make 
the deposit, waived all, their other statutory rights and cannot now fall back 
upon them having failed to make the deposit within the time granted; in other 
words, it raises a “plea of waiver. For.such a plea there must be a proper plead- 
ing and sufficient evidence to found, it. In the, first: ‘place, the judgment-debtor 
must know his rights and then ouly the question of waiver could arise. Apart 
from this fundamental objection -to the contention, from the order reproduced 
from the order-sheet, it is difficult to hold that there was contract or ar- 
rangement as such. The order shows that the judgement-debtors merely asked 
for a month’s time expressing their willingness to withdraw their application 
under O. XXI, r. 90 and the deerce-holder and the auction-purchaser had no 
objection. That is far from an agreement which gives rise.to waiver. 

It is then argued by the learned coufhsel that in, the present case after the 
application made by the judgment-debtors, the learned Judge confirmed the 
‘gale and, therefore, in any case even under the principle decided by us, the 
‘mortgagors could, not make the deposit. This overlooks the fact that an appeal 
had been filed from the, order which rejected their application, and if the Court 
dinds that their application ‘was wrongly rejected, then the order made on the 
‘rejection of the application, also. must fall to the ground. In the present case, 
if the mortgagors had the right to redeem and the Court had, jurisdiction to give 
the adjournment, then the appellate Court would be entitled to consider whether 

or not the refusal of the adjournment was properly made. In appeal, the Court 
‘set aside the order of confirmation and it is thereafter that the whole amount 
due has been paid along with the commission of the auction-purchaser. Even 
on.the day before the learned J udge confirmed the sale after refusing the ap- 
plication for adjournment, the judgment-debtors had made an application to 
permit them to deposit Rs. 11,326-3-6 plus a sum of Rs. 1,275 for the auction- 


7 [1980~A.L.R. Lah. 116. -> ` ~ -9 (1923) LL.R. 3 Pat. 221. 
8 (1932) awe 14 Lah. 243. By 3 
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purchase. It is clear, therefore, that only a very small amount, if at all, ré 
mained due to the mortgagee and for that amount the mortgagors asked for” 
further tints In the circumstances of the case, it appears to us that the learn- 
ed Judge was not justified in rejecting this application and the discretion was 
erroneously exercised. The confirmation of the sale, therefore, falls to the 
ground and the argument, therefore, also does not help tħe respondente. We ac- 
cordingly set aside the order made by Badkas J. We understand that the 
amount iş still lying in deposit in the trial Court after the appellate Court’s 
order. , . 

We accordingly set aside the order made in second appeal and the order 
of confirmation made by the learned trial Judge on November 21, 1958. The 
amount lying in deposit may be withdrawn by'the decree-holder mortgagee 
and by the auction-purchaser. If on making up the accounts, the Court finds 
that any. additional amount is to be deposited, the Court will give reasonable 
time to the judgment-debtors to make the deposit. Looking to the cireum- 
stances of the case, there will be no order as to costs. 

Order set aside. 


INCOME-TAX REFERENCE. 


Before Mr. Justice Tambe and Mr. Justice V. S. Deasi, 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY ». 
THE NATIONAL STORAGE PRIVATE LTD., BOMBAY.* 


Indian Income-tax Act (XI of 1922), Secs. 10, 9— Income derived from letting of property 
accompanied with facilities and services rendered—Whether such income, income 
from business under s. 10 or income from property under s. 9. A 

® 


A company was formed with the object of carrying on the business of storing and 
preserving films and other articles of cinema industry, and generally to carry on all 
sorts of business of safe deposit vaults in all its aspects. The company purchased a 
plot of land and built thereon a certain number of units containing vaults, which were 
constructed and equipped in accordance with the Cinematograph Film Rules, .1948. 
Thereafter the company entered into agreements, which were called licences, with 
persons who wanted to store their films in the vaults, on their paying ea certain 

+ monthly ‘charge or compensation for the vaults. The company rendered other ser~ 
vices to the vault-holders such as installation of a fire-alarm for which the company 
was paying fire-service charges to the municipality, opening in its premises two rail- 
way booking offices free of charge for despatch and receipt of film parcels, mainten- 
ance of a regular staff and installation of devices such as automatic fire-proof doors. 
The licence-holder was given the key of the vault, but the key to the entrance which 
permitted access to the vaults was kept in the exclusive possession of the company. 
On the question’ whether the income of the company was taxable under the head of 
“Income from business” under s. 10 of the Indian Income-tax Act, 1922, or under the 
head “Income from property” falling under s. 9 of the Act:— 

Held, that the activity of the company was in the nature of a business activity and 
the providing of vaults to the persons who wanted to store their films was a part of 
the business enterprise or operation which was carried on by the company, and, 
therefore, the income which the company obtained from the licence-holders was in- 
come which fell under s. 10 of the Act and ‘was not income falling under s. 9 of 
the Act. : ‘ : 

Held also, that the company was in occupation of the premises for the purpose of 
its business which consisted of safe storage of films by permitting use of the vaults 
and ‘affording facilities for the safe storage of films and the income which the com- 
pany derived therefrom was income received by the company from and in the course 
‘of its business and the exception to s. 9 of the Act was applicable to theecase. 


*Decided, July 2/3, 1962. Income-tax Reference No. 45 of 1960. 
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“ 


1. Income-tax is a’single tax levied on the total income classified and chargeable 
under the various heads and not an aggregate of the distinct taxes levied separately 
on each head of income. 

2. The heads of income in:s. 6 of the Act are specific heads, which” are exclusive 
and exhaustive. 

3. The income whick falls under any of these specific heads has got to be computed 
„under ‘that head only in the manner specified in the following ss. 7 to 12. 

4, If the ingome falls under the head “Income from property”, which is chargeable 
under s. 9, it has to be taxed under s. 9 only and cannot be taken to s. 10 on the 
ground that the business of the assessee was to exploit property and earn income 
or because the income was obtained by a trading concern in the course of its business. 

5. House-owning, however profitable, cannot be business. or trade under the In- 
come-tax Act. Where income is derived from house property by the exercise of pro- 
perty rights properly so called, the income falls under the head “Income from property” 
chargeable under s. 9. It is the nature of the operation and not the capacity of 
the owner that must determine whether the income is from property or from trade. 
Where the operations involved in the activity of earning income from house property 
are not different from those of an ordinary house-owner turning to profitable ac- 
count the property of which he is the owner, the income derived is income from 
property chargeable under s. 9 irrespective of whether the operations are carried 
by g company one of whose objects or even the sole object is to indulge in the acti- 
vity of earning income from house property. Thus, Where house property is given 
on lease or licence basis for earning income therefrom, the true character of the 
income derived is income from property falling under s. 9. The said character is 
not changed and the, income does not become income from trade or business if the 
hiring is inclusive of certain additional services such as heating, cleaning, lighting 
or sanitation, which are relatively insignificant and only incidental to the use and 
occupation of the tenements. 

e 6. In cage where the income received is not from the. bëre letting of the tenement 
or from the letting accompanied by incidental services or facilities, but the subject 
hired ow is a complex one and the income obtained is not so much because of the 
bare letting of the tenement but because of the facilities and services rendered, the 

, operations involved in such letting of the property may be of the nature of business 
or trading operations and the income derived may be income not from exercise of 
property rights properly so called so as to fall under s. 9 but income from operations 
of a*trading nature falling under s. 10 of the Act, and 

7. In cases where the letting is only incidental and subservient to the main busi- 
ness of the assessee, the income derived from the letting will not be the income from 
property falling under s. 9 and the exception to s. 9 may also come into operation 

‘in such cases. 

United. Commercial Bank Ltd. v. Comer. of Inc.~tax,’: Commercial Properties, Ltd., 
In re, Ballygunge Bank Ltd., Caleutta v. Commr. Inc. Tax; Salisbury Housel Estatd 
Ltd. v. Fry; E. I. Housing & Land Development Trust v, C. I. T.,5 The Governors 
of the Rotunda Hospital, Dublin v. Coman,’ Jamshedpur Engingg. & Machine Mfg. 
Co. v. Commr. of Inc.-tax’ and Rohtas Industries Ltd. v. Commr. of Inc.-tax, re- 
ferred to. 


Tue facts are stated in the judgment. ` 


G. N. Joshi, with R. J. Joshi, instructed by P. G. Gokhale, for the applicant. 
N. A. Palkhivala, with B. A. Palkhivala and D.. H. Dwarkadas, for the 


respondent. 


V. S. Desar J. This is a, reference under s. 66(7) of the Indian Income-tax 


Act (hereinafter referred to as the Act), and questions which are raised thereon 


1 (1957) 32 LT.R. 688. i -5 (1960) 42 LIR. 49. 
2 (1928) LL.R. 65 Cal. 1057. 6 (1920) 7 T.C. 517. rue 
3 (1946)el4 LTR. 409. ` 7 (1957) 32 LTR. 41. i 


4 (1930) 15 T.C. 256. ‘+g (1960) 41 LTR. 524, 
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arise'out of the orders of assessment of the National Storage Private Limited, 
Bombay (respondent herein) for the assessment years 1953-54, 1954-55, 1955-56 
and 1956-5%, The assessee company was promoted by the Film Distributors of 
Bombay and was incorporated on October 28, 1948. The activity of the com- 
pany, which was set out in cl. (1) of the object clause of the memorandum of 
association was ‘to carry on the business of storing and preserving films, chemi- 
cals, cinema accessories and any articles of merchandise in cinema industry in 
suitable vaults specially constructed for the purpose and equipped with all the 
necessary arrangements’. Clause (2) enabled’ the assessee-company ‘to carry on 
the business of storage of articles in the cinema industry and for that purpose 


to build or gonstruct such other vault or vaults as may be deemed necessary by ` 


the company’. Clause (3) set out the object of the company as ‘generally to 
carry on all sorts of business of Safe Deposit Vaults in all its aspects’. Clause 
(5) authorised the company ‘to acquire by purchase or lease a suitable plot of 
land and to construct thereon safe deposit vaults and other necessary buildings 
as may be thought fit by the company’. What led to the incorporation of this 
company was the promulgation of the Cinematograph Film Rules, 1948, by the 
Government of India under which films were required to be stored in specially 
constructed premises strictly in conformity with the specifications laid down in 
the said rules and situated at places to be approved by the Chief Inspector of 
Explosives, Government of India. Under these rules, a place dt Mahim &as ap- 
proved by the Chief Inspector of Explosives; Government of India, as a suitable 
place for the construction of the film godowns. The company after its incorpo- 
ration purchased a plot at Mahim the place which was approved of by the Chief 
Inspector of Explosives and constructed thirteen units on the said plot of land 
in conformity with the specifications laid down in the Cinematograph Film Rules 
of 1948. Twelve of these thirteen units were constructed’ for members of the 
Indian Motion Pictures Distributors’ Association; who had takéy, part in the 
floating of the company and the 13th unit was made available for the use of 
Foreign: Film Distributors’ in Bombay, who were not members of the Indian 
Motion Pictures Distributors’ Association. Each 'unit consisted of *four vaults 
and each vault had a ground-floor for re-winding of films and an upper floor for 
storage of films. After the construction of these units, the vaults were permitted 
by the company to be used by the film distributors on terms and conditions of the 
agreements arrived at between them and the company. Some of these agreements, 
which were entered into with the members of the Indian Motion Pictures Distri- 
butors’ Association, who had subscribed.a large amount towards the share capital 
of the company, were classified as ‘A’ Licences and the charges for these ‘A’ 
Licences were Rs. 40 per month. The other agreements, which were entered into 
with members of the Indian Motion Pictures Producers’ Association, who had 
only supplied a small share of capital, were classified as ‘B’ Licence-holders and 
were charged at Rs. 140 per month. The licences granted to the Foreign Film 
Distributors, for whom one unit of four: vaults was reserved, were charged ‘at 
Rs. 300 per month for each vault at the beginning but later on those charges 
were reduced to Rs. 100 per month. Under these agreements the right to use 
the vaults was given initially for a period of five years. The vault-holder was 
given a key of the vault but the key of the entrance, which permitted access to 
the vaults remained in the exclusive possession of the company. The company 
also rendered certain services to the vault-holders.: It had installed a fire alarm 
and had obtained the fire service from the municipality for which it was pay- 
ing a certain annual amount to the municipality. It had opened two railway 
booking offices in the. premises free of charge for the convenience of the vault- 
holders for despatch and receipt of film parcels. It was also running a canteen 
in the premises and had installed a telephone. It also appears that it had main- 
tained a regular staff for running the aforesaid services in: the form of a: secre- 
tary, a peon and two watchmen and a sweeper. Besides, the entire staff’ of the 
Indian Motion Pietureg Distributors’ Association was paid Rs. 800 fy the com- 
pany for the part-time services rendered by them. During the first three years 
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After its incorporation, i.e. during ‘the assessment- years 1950- 51, 1951-52 and 

*°1952-53; the Department assessed: the company under s. 10 of the Income-tax 
Act. For the subsequent four assessment’ years, which is the periog in question 
in the'present reference; the Income-tax Officer took the view that „the income 
which the company obtained : was appropriately 'to be assessed under $. 9 and not 
under s. 10 of the Acts ‘He,’ accordingly, made'the assessment for these years 
on‘that basis. In the appeal, which ithe assessee-company filed before the Appel- 
late Assistant’ Commissioner! the vjew 'taken' by the Income-tax Officer was con- 
firmed. When the matter came be ore'the' Income-tax Appellate Tribunal, there 
was a difference'of opihion between the two'‘members of the Tribunal. According 

` to the’ Judicial Member the company had leased’ out its premises to the vault. 
holders and the income which it obtained was thé income from the house-pro- 
perty, which appropriately’ fell ‘under s. 9 of-the Act, and:according to him, 
therefore, the Department ‘was right in taxing the income under s. 9'of the Act. 
In. the view of the' President, the agreements of the vault-holders with the com- 
pany'were not leases ‘but’ merely licences ‘and that the company in granting these 
licences to the vault-holders was carrying on business ‘in the premises of a type 
similar to that carried: ‘om by banks in ‘safe-deposit’ vaults. : ‘According to him, 
therefore, ‘the incomé, ‘which ‘the ‘company' obtained, was the income from ita 
business’ and “was, therefore; taxable under s: 10 of the Act. Im view’ of this 
differaace between the two members’ of the Tribunal'the following question 
arising on the difference was ‘referred' to the‘ third Member: 


-“Whether on’ the facts and circumstances Of the’ case, the vaults were used’ for the 
purposes of' the business, and income arising therefrom is assessable under Sec. 10 or s. 9. 


Verte 


ment, the jets for which the company’ was atd and the conduct of 
thesedmpany” including the various seryicės ‘rendered by. it to the vault-llders, 
it was clear that the company was carrying on ‘business'in the premises and the 
income which ` it obtained was its’ ‘income’ from ‘business assessable under s. 10 of 
the Act. ‘In accordance with the vieW taken by the President’ and the Third 
Member, to whom the ‘quéstion was! referred, the Tribunal allowed the assessee’s 
appeal, set, aside the' orders of assessment ‘pissed by the Department and directed 
that the income be’ computed under 's. 10’ of the Act. On an application by the 
Department under s. 66(7), the Tribunal has‘ drawn up'a statement of the case 
and referred the following two questions to this Court.: :— 


1. “Whether, on the facts. and circumstances cof the, case, the vaults were used for the 
naa of the, business and income arising therefrom is, assessable under section 10? 
-2 If the answer to question 1 is, in the; megative, whether the- income is assessable 
under s. 9 or sec. 12?” ; 

The dispute, which arises on the present. elere is. ‘whether on the facts 
and circumstances of the case, the income of.the company is taxable under the 
head of “‘income from business?’ under S, 10 or under the head ‘‘income from 

property’? falling under s. 9 of the Act. ‘The contention of the assessee-company 
is that it falls under ‘the former, while’ ‘the Department contends that it falls ə 
under the latter. Counsel for revenue has contended that the income falls under 
s. 9 because the source of the income is’ ‘ownership of’ the property. According 
to him, the company has ’invested’ money' in the’ construction of ‘certain special 
type of buildings and in’ granting the licences to the’ vault-holders, it has ex- 
ploited its property and earned income therefrom: There is no business: activity 
of the company other than the activity of any property owner letting out his pro- 
perty and-earning income therefrom. According’ to him; therefore, the income 
which the company gets from its property is ‘income which: falls under s. 9 of 
the Act. 

It is contended on behalf. of the assessee-company on, the other hand that the 
income in the present case is not derived either wholly~or.evén substantially 
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from the ownership of the property. The ineome is not derived from the mer? 
letting of a tenement but the income is derived from a complex letting the sub- +e 
stantial part of which is other than the bare tenement. It is argued that the 
income is. obfained for providing facilities for the storage of the films and for 
the services*rendered in that connection: the providing of the vault for storage 
of the films being merely a small part of the transactiqn. The further argu- 
ment is that the ‘arrangement in the preseng case is in the course of ‘and as a 
part of the business of the company and t 1e enterprise which „ìt has entered 
upon is of providing special facilities for the Storage of films in accordance with 
the rules and specifications of the Indian Cinematograph Film Rules, 1948, and 
thus carry oy the business of storage of films, ete. The activity of the company, 
therefore, in granting licence for the use of the vaults to the vault-holders on the 
facts and circumstances of the case is a business activity and the income derived 
by the company is its income from business. The alternative argument of the 
assessee-company is that even if the income would have otherwise fallen under 
s. 9, its case is covered by the exception to the said section since the premises 
are occupied by the assessee for its own business. 

The counsel for the revenue in support of his submission that the income in 
the present case falls under s. 9 of the Act has argued that the classification of 
the heads of income under s. 6 of the Income-tax Act is exclusive and exhaustive 
and the income which falls under each of these specific heads must be computed 
in the manner as provided ih ss. 7 to 12 and no other. Thus, according to him, 
if the income falls under the head ‘‘income from property’’, it must be brought 
to tax under s. 9 and could not be taxed either under s. 10 or s. 12 of the Act. It 
does not matter, he contends, whether the property ‘is held in the course of trade 
or the business of the assessee consists of dealing in property. The income so 
long as it is income from property, its source is ‘the ownership of the property 
and not the business and must, therefore, be taxed under s. 9 of the Act. In 
the present case, he argues, the income is from property: the confpany might 
have been started with ‘the object of constructing property of the kind which it 
had, constructed and given on licences to the vault-holders and it mey be that 
that is the business of the company. However, since the income, which the com- 
pany is getting, is from the letting of the property or giving it for use and 
occupation on licence basis, its income is, income from property taxable under s. 
9.of the Act. The primary nature of the source of the income, according to the 
learned counsel, is the ownership and that nature is not in any way altéred or 
changed because of certain additional services rendered by the property owner to 
the persons to whom it is let or given for use and occupation. According to hint 
the services rendered by the company in the present case to the licence-holders are 
incidental and of a minor character and’are not such as would render the trans- 
action not one of letting of property but carrying on business activity apart 
from the letting, of property. In support of these submissions he has invited 
our attention to the following cases: 

(1) United Commercial Bank Lid. v. Commr. of Inc.-tax’ 

(2) Commercial Properties, Ltd., In re.2 i 

(3) Ballygunge Bank Ltd., Calcutta v. Commr. of Inc. Tax.8 ° 

. (4) Salisbury House Estate, Ltd. v. Fry.4 

(5) E.I. Housing & Land Development Trust v. C. I. T. 

United Commercial Bank Ltd. v. Commr. of Ine.-tax was a case not under s. 9 
but under s. 8 of the Indian Income-tax Act. The question considered in that 
case was whether the income from interest on securities which were held by the 
assessee as part of its trading assets in the course of.its business fell under s. 8 
or under s. 10 of the Indian Income-tax Act. It was held in that case that it 
fell under s. 8, which was a specific head and not under s. 10. Mr. Joshi has 


1 (1957) 32 LTR. 688. 4 (1930) 15 T.C. 256. 
.-2 (1998) I.L.R. 55 Cal. 1057. ` 5 (1960) 42 LTR. 49. ° 
- 38` (1946) 14 TTR. ' 409. aa 
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telied on this case for'the purpose of his argument that the heads under s. 6 of 
«the Act are specific heads, which are exclusive and exhaustive and if the income 
fell under any. of these specific’ heads, it had to be taxed under that. head alone 
in the manner provided under the ‘Act and not under any other fead. If the 
interest was obtained on securities, it made no difference whether tht securities 
were used as trading agsets in the course of trade or not. The income still had 
; to be taxéd under s. 8 because there was a specific head to which the income be- 
longed. Mr. Jqghi has argued that similarly i in the case of income from property 
whether the income from property Was obtained in the course of business or not, 
did not make any difference and it had to be taxed under s. 9 and no other 
head. It is true that if-the income in the present case can be said to fall under 
the head income from property, it will be taxable under s. 9 unless it comes 
within the exception provided in the said section. The question, however, which 
has to be determined is whether in the first place the income, which the company 
has obtained. in the present case, is income from property and, secondly, whe- 
ther in obtaining the income from property, the property has not been in the 
use and occupation of the company for the. purposes of its business. 


‘ Commercial Properties, Ltd., In re., cited by Mr. Joshi, was a case under s. 9 
of the Act. It was held in that ease that a company owning house property and 
carrying on only the business of letting out such houses is liable to income-tax 
under $. 9.of the Indian Income-tax Act i in the same way as a private individual 
owning such property.’ The company in the said case was a registered company 
of which the gole object was to acquire land, build houses and let premises to 
tenants in Caleutta or elsewhere in India. The assets of the eompany consisted 
of three properties and its sole business was the management and collection of 
rents from the said properties. It was contended in that case that since the 
company was formed with the object of carrying on business, the income which 

. it received from the properties was income from business under s. 10. That 
contention, however, was negatived and it was pointed out that the company 
was carrying on no other business except such activity as was carried on by 
every landlord or owner of that type of property in exploiting the same. It was 
held that the income came directly and specifically under the head‘ “property’’ 
and the mere fact that the house-owner was a company did not change the inci- 
dence of the tax and make it income not from property. This was a case of mere 
letting put of house property without anything more, and what was held in 
this case was that even if such letting was done by a registered company, which 
had been formed with the object of carrying on such business, the nature of the 
income would still be income from property and: not income from business. In 
the case before us what the assessee-company has. done is not merely letting out 
of a tenement, but it has in the first place constructed a special type of tenement 
and fitted it with several special devices so as to conform with the several specifi- 
cations contained in the Cinematograph Film Rules and it has further provided 
the licence-holders with several other facilities and maintained a staff and in- 
curred expenses for maintaining the special and mechanised devices and other 
facilities to the trade of storage of films. 


° In the next case, Ballygunge Bank Ltd., Calcutta v. Commr. Ine. Taz, cited 
by Mr. Joshi, it was held, following the decision i in Commercial Properties, Lid., 
In re, “that income derived from ownership of buildings is chargeable to tax 
under-s. 9 of the Indian Income-tax, Act irrespective of “whether an individual 
or a company is the owner and also irrespective of whether one of a company’s 
objects, or its sole object, is to acquire and let out buildings at rents; ownership 
itself is the criterion of assessment under that section.’? The company in that 
case was a limited company, which had as one of its objects to acquire land, 
build houses and let them to tenants. It had obtained the lease of a plot of land 
for a period of forty ‘years, and had constructed buildings thereon, which it had 
let out to denants.. This case, like the previous case, was one where the income 
was received from the ownership of the property and the activities of the com- 
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pany were nothing different than the activities of a private individual owning 
property and letting it out to tenants. These two cases cited by Mr. Joshi would’ 
only lead to, the conclusion that where the income is derived from the letting 
out of the bare tenements, the source of income is the ownership of the property 
and the income appropr iately falls under s. 9 of the Act. It makes no difference 
whether the letting is by a private individual or by a company and it also: makes 
no difference even vit the company has been formed with the object of indulging 
in the activity of building houses and letting,them out to tenant» 

The next case cited by Mr. Joshi is the decision of the House of Lords in 
Salisbury House Estate, Ltd. v. Fry. In that case the assessee-company was 
å companyethe main objects of which were acquisition, development, man- 
agement, leasing and letting of land and property. It. took over some 
lands’ with a block of buildings upon it in the city of London, known 
as Salisbury House. Salisbury House was at the time when it was taken over 
by the company in the course of erection or had been recently completed and 
the object for which the company was formed was to hold the same and let it 
out as offices and turn it to account in ‘any way which might be possible or ex- 
pedient. Salisbury House had a very large floor space and contained some 800 
rooms, These rooms were let out by the company to some 200 tenants singly 
or in suites, which may or may not be self-contained. The company provided 
and operated the lifts in the building, which was of nine floors and alo pro- 
vided uniformed staff of 25 persons for that purpose and to act as porters and 
watch and protect the building: The company also engaged cleaners and a 
house-keeper. It provided radiators for heating purposes and also supplied lights 
in the passages of the building. The question: which had to be considered in 
that case, was whether the rents which the company received from the tenants 
were covered by Schedule: A: which related to tax.on income from property or 
fell under Schedule D which related to the income from business. It was held 
that the rents received by the company fell under Schedule A as income from 
property and not under Schedule D as income from business. Viscount Dunedin 
took the view that: the income-tax was only one tax, a tax on the ineome of the 
person whom it was sought to assess, and that the: different Schedules were the 
modes in which. the statute directed the tax to be levied. If the income of the 
assessee consisted in part of real property, it fell under Schedule A and 
had to be taxed under that Schedule and no other, In the case in question, he 
was of the opinion that the income arose from real property and,. therefore, had 
to be taxed under Schedule A only. Lord een in his speech observed 
(p. 315): 

“The first question to be determined is whether in its capacity as landowner deriving 
rents from its land the Company is carrying on a trade within the meaning of Schedule 
D and the Rules thereunder, and if this que%tion is answered in the negative the further 
questions raised and argued in this House do not arise.” ' 

After examining the facts of the case, the learned and noble Lord observed 
(p. 815): 

“There is nothing in the facts stated in the Case which would properly lead’ to thg 
conclusion that in dealing with the property‘ the Company is acting otherwise than an 
ordinary landowner would act in turning to profitable account the land of which he is 
the owner. It would in my opinion be impossible to hold that in such a ease the land- 
owner is carrying on a trade. Such a person would, I think, clearly be assessable under 
Schedule A only, and his taxable income would be ‘measured by the conventional annual 
value and not by the amounts of the rents he actually received.” 

He pointed out that the circumstance that a taxpayer was a limited company 
did not distinguish its operations from those of an individual. Nor'could they 
be distinguished simply because its memorandum of association enabled it to 
build houses and let them out on rent. The company was' just as capable as an 
individual of being a landowner and as such deriving rents withowt thereby 
becoming a trader. In his view’ it was the nature of the operations and nót its 
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Own capacity which must determine whether it was carrying on a trade or not. 
** Lord Atkin based his conclusion on the ground that annual income derived 
from ownership of lands, tenements and hereditaments could only ‘be assessed 
under Schedule A and in accordance-with the Rules of that Schedule. In his 
opinion it made no difference that the income so derived formed part of the an- 
nual profits of a tradifig concern. i 
Lord Macmillan took ‘the’ view that jndowstia: however profitable, was not 
a trade within®the meaning’ of the Income-tax’ Code. Property im land as a 
source of income was dealt with, and could only be dealt with, under Schedule 
A and the rules of that Schedule prescribe how the ‘income from landed pro- 


> peny was to be ascertained and measured.’ He, however, observed °(p. 329) : 


.income from property which is taxable under, and. only under, Schedule A is 
income derived from the exercise of property ‘rights properly so called.” 
In his opinion the income of the company was derived from the location of the 
land or in other words in the normal manner in which property in land yielded 
revenue and it was, therefore, not possible to hold that it was its income from 
trade... A landowner cannot be represented as carrying on a trade of owning 
land because he makes an income by letting it. The relatively insignificant ser- 
vices for which the company made charges to its tenants were not in his opinion 
sufficient to convert the company from a landowner into a trader. 

Mr. Sishi has, very strongly relied on this case for his submission that it is 
not only where there, is a bare letting of tenements but also in, cases where fur- 
ther services such as cleaning, -heating and lighting or the facilities of lifts and 
canteens are, supplied, that the income derived is still the income from property 
and not income from business. It may, however, be noted that although there 
were some services rendered by the company to its tenants, these services were 
regarded as minor or incidental services not different from. the services which 
an individuad landlord provides to the tenants of his house property and jt was 
held that the supply of these additional services did not constitute the activity 
as a trading activity and the source.of the income still remained mainly the 
ownership of the property and the income therefrom was assessable under 
Schedule A. 
~E. I. Housing È Land Development Trust v. C..I. T. is the next case referred 
to by. Mr. Joshi. This was also a case of a limited company, which was incor- 
porated with the objects of developing landed properties and promoting and 
developing markets. It had purchased a plot of land in the town of Calcutta 
and set up a market: thereon. For the, purpose of setting up this market, the 
company had obtained a licence from the Calcutta Municipality to maintain 
sanitary and other services'and for that purpose it had also maintained staff 
and had incurred expenditure. The market, which the company had set up, 
consisted of shops and stalls. It had let out the ‘shops for longer terms and the 
stalls for temporary durations and earned income from the said letting. The 
question that arose was whether the income realised by the company from the 
tenants of the shops and stalls was liable to be taxed under s. 10 of the Income- 
dax Act as income from business or as income from property under s. 9 of the 
Act. It was held that the income was received from property and fell under 
s. 9, and that the character of the income was not altered merely because some 
stalls were occupied by the same occupants and the remaining stalls were occu- 
pied by a shifting class of occupants, or from the fact that the company was 
required to obtain a licence from the Caleutta Municipality to maintain sani- 
tary and other facilities and for that purpose it had to maintain a staff and 
to incur expenditure. It was held that the primary source of income from the 
stalls was.the occupation of the stalls, and it was a matter of little moment that 
the occupation which was the source ‘of the income was temporary. In this case 
also the tenants of the shops and stalls had the advantage of the sanitary and 
other services which had been provided by the company. These services, how- 
ever, were regarded as incidental to the letting out of the property and not 
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sufficient to convert the nature of operations of the company into those of 4 
trader as distinguished from the operations of a landowner. 

The two datter cases referred to by Mr. Joshi, Salisbury House Estate Ltd. 
v. Fry anq E. I. Housing & Land Development Trust v. C. I. T. would lead 
to the proposition that not only when the letting is of the bare tenement but 
also where the letting is along with certain other servèces and faciljties, that 
the income will be regarded as income derived from the ownership of property 
and hence income from property. if the additional services or faeilities rendered 
to the tenants are of a minor character or such as may be regarded as ordina- 
rily provided by a private landlord to his tenants. 

Mr. Palkhivala, on the other hand, has contended that there are cases which 
show that where the letting is not of bare tenements but is of a complex nature 
and consists of providing specialised devices and facilities and also affording 
specialised services, the income received is regarded as income from a busi- 
ness operation or enterprise and not income from property. He has in that con- 
nection relied on the House of Lords case in Tite Governors of the Rotunda 
Hospital, Dublin v. Coman.© The facts of the case were: The Governors of a 
maternity hospital established for charitable purposes by Royal Charter in 
1756, were the owners of a building which comprised rooms adapted for public 
entertainments, and which was connected with the hospital buildings proper 
by an internal passage. These rooms were let-out by the hospital forepublic 
entertainments, concerts, efe. for periods varying from one night to six months 
and the income received from such letting was applied to the general mainte- 
nance of the hospital. The terms on which the letting was made included the 
provision of facilities like seating, heating and attendance but an additional 
charge was levied for gas and electricity supplied. The question arose whether 
the profits derived from the letting of the rooms were assessable to income-tax 
under Schedule D as income from business or whether it fell outside the said 


Schedule being income from property. It was held that the profits derived ° 


from the letting of the rooms were assessable under Schedule D as profits of a 
trade or business. It was contended on behalf of the Revenue that the Governors 
of Rotunda Hospital were retaining control of the premises, selected the per- 
sons to whom the user was granted and regulated the conduct and behaviour 
of the persons allowed to resort thereto, and, for the purpose of enabling or 
facilitating the making of contract for such user, they had properly fitted up 
the rooms with fixtures, fittings and other things and had provided atténdance 
and other services. Such utilisation of property, it was claimed, went far be- 
yond the scope of Schedule A. This contention of the Revenue was accepted 
by the House of Lords and the Lord Chancellor in his speech observed (p. 580) : 
“When the facts set out in the Case Stated and the documents annexed to it are con- 
sidered as a whole, it becomes plain that the respondents, with the laudable object of 
raising an income for the support of their charitable activities, have engaged in what 
can only be described as a business or a concern in the nature of business, and thereby 
have earned annual profits... 
Viscount Finlay pointed out that the profits were derived not merely from the 
letting of the tenements but from its being let properly equipped for entertain® 
ments with seats, lighting, heating and ‘attendance. The’ subject which was 
hired out was a complex one and the mere tenement as it stood without the fur- 
niture, fixtures, ete. would have been almost useless for entertainment. The 
business of the Governors in respect of those entertainments was to have the hall 
properly fitted and prepared for being hired out for such uses. The profits, 
therefore, fell under Schedule D and not under Schedule A. 

Mr. Palkhivala’s submission is that the case before us is a case, which does not 
fall in the category of the case dealt with in Salisbury House Estate Lid. v. Fry. 
The income derived in the present case is not from mere letting out of the tene- 
ment but from the complex operations, which were in the nature of trade or 
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Dusiness embarked upon by the assessee. Mr. Palkhivala has argued that the 
emere circumstance that the property has been let out or given for use and occu- 
pation by the assessee is not sufficient to make the income received by the assessee 
in all cases the income from property. He has submitted, as observed by Lord 
Macmillan in Salisbury House Estate Ltd. v. Fry that the income from property 
which is taxable underş and only under, Schedule A, is income derived from 
the exercise of property rights properly so-called. If the income derived is not 
from the exercise of property rights properly so-called but from a complex letting 
or hiring as in The Governors of ihe Rotunda Hospital, Dublin, v. Coman, the 
income derived does not fall under s. 9 as income from property but would 
appropriately: fall under s. 10 ofthe Income-tax Act as income from 
business. For his submission that in every case where there is a letting 
out the income does not necessarily come under the héad ‘‘income from 
property’’, Mr. Palkhivala has invited our attention to two more cases. The 
first of these is Jamshedpur Engingg. & Machine Mfg. Co. v. Commr. of Inc.- 
tax.’ In that case the assessee-company, which was carrying on business of 
manufacturing and selling agricultural implements, had constructed residen- 
tial quarters for its employees and let out the quarters to its employees, as in- 
cidental to its main business. The company incurred expenditure for repairs 
and maintenance of the residential quarters. The question arose as to whether 
the inaome received by the company by way of rents from the employees fell 
under s. 9 of the Income-tax Act as income from property. It was held that the 
letting out of residential quarters was subservient to and incidental to the main 
business and s. 9 of the Act did not apply. The same is the view taken in Rohtas 
Industries Lid. v. Commr. of Inc.-tax.8 The assessee-company in that case 
carried on the business of. manufacture and sale of cement, sugar, paper, pulp 
and certain chemical products. It owned certain buildings and residential quar- 
ters around its factory most of which it let out to its employees and some to out- 
* siders, It was held that the letting out was subservient to and incidental go the 
main business of the assessee and the exception to s. 9(/) of the Indian Income- 
tax Act applied. The rent received by the assessee for the letting out of the 
quarters to its employees was assessable not under s. 9 but under s. 10 of the Act. 
From the several;cases, which have been cited on either side, the following 
conclusions appear to follow :— : 

1. Income-tax is a single tax levied on the total income classified and charge- 
able under the various heads and not an aggregate of the distinct taxes levied 
separately on each head of income. 

2. That the.heads of income in s. 6 of the Act are specific heads, which are 
exclusive. and exhaustive. f 

3. The income which falls under any of these specific heads has got to be com- 
puted under. that head only in the manner specified in the following ss. 7 to 12. 

4.. If the income -falls under the head ‘‘income from property’’, which is 
chargeable under s. 9, it has to be taxed under s. 9 only and cannot be taken to 
s.10 on the ground. that the business of the assessee was to exploit property and 
earn income or because; the income was obtained by a trading concern in the 
eourse of its business. 

., 5. House-owning, however profitable, cannot be a business or trade under 
the Income-tax Act. Where,income is derived from house property by the ex- 
ercise of property rights properly so called, the income falls under the head 
‘Income from property’ chargeable under s. 9. It is the nature of the operations 
and not the capacity of the owner that must determine whether the income is 
from property or from trade. Where the operations involved in the activity of 
earning income from house property are not different from those of an ordinary 
house-owner turning to profitable, account the property of which he is the owner, 
the income derived is income from property chargeable under s. 9 irrespective of 
whether the operations are carried on by a company one of whose objects or even 
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the sole object is to indulge in the activity of earning income from house pre 
perty. Thus, where house property is given on lease or licence basis for earning’s 
income therefrom, the true character of the income derived is income from pro- 
perty falling under s. 9. The said character is not changed and the income does 
not becomé income from trade or business if the hiring is inclusive of certain 
additional services such as heating, cleaning, lighting or ‘sanitation, which are re- 

- latively insignificant and only incidental to the use and occupation of the tene- 
ments. 

6. In cases where the income received is not from the bare letting of the tene- 
ment or from the letting accompanied by incidental services or facilities, but the 
subject hired out is a complex one and the income obtained is not so much be- 
cause of the bare letting of the tenement but because of the facilities and services 
rendered, the operations involved in such letting of the property may be of the 
nature of business or trading operations and the income derived may be income 
not from exercise of property rights properly so called so as to fall under s. 9 
but income from operations of a trading nature falling under s. 10 of the Act, and 
7. In cases where the letting is only incidental and subservient to the main 
business of the assessee, the income derived from the letting will not be the in- 
come from property falling under s. 9 and the exception to.s. 9 may also come 
into operation in such eases. 

It is in the light of these principles that the question before us in theepresent 
case will have to be examfned and decided. 


Now, in the present case, the'company has been formed with the object of 
carrying on the business of storing and preserving films and other articles of 
cinema industry, and generally to carry on all sorts of business of safe deposit 
vaults in all its aspects. Under the Cinematograph Film Rules, 1948, a person 
desiring to store films has to obtain a licence and under the terms of the licence 
he‘has to store films exceeding 1000 Ibs. in a vault built according tp certain spe- 
cifications and he has ‘also to observe certain other precautions and conditions in 
the matter of storage of films. The vaults, besides, have to be constructed at an 
approved place. The vault under the said Rules has been defined a$ ‘‘any pre- 
mises constructed and equipped in accordance with the requirements of these 
‘rules for the storage of films -in quantity exceeding 1000 Ibs.” The specifica- 
tions for the vault ‘relate to its dimensions, walls, floors, roof, exits and ventila- 
tions. The company purchased a plot of land at Mahim and built thirteen wits 
containing vaults, which -were constricted and equipped im accordance with the 
said Rules. After having constructed the vaults, it entered into agreements 
with persons, who wanted to store their films in the vaults. Under these agree- 
ments, which were called licences, use of the vaults was permitted to the vault- 
holders on their paying a certain monthly charge. ‘These licences were given for a 
period of five years, but the said periodewas subject to termination and extension 
as provided in the other terms of the agreement. The payment to be made in res- 
pect of the vault was termed ‘as compensation for the vault. The use of the vault 
was permitted only for storing of films'and for no other purpose, and the corres- 
ponding ground-floor attached to the vault was to be used for operations con- 
nected with repairing, cleaning, waxing and rewinding of the films only. The 
licencee was to permit the officers and agents of the company, Government, Muni- 
cipality, Police or other publie servants authorised to enter the premises with 
‘or without workmen for the purpose of inspecting and viewing the state and con- 
dition thereof. The licencee was not to transfer, assign or sub-let his right to the 
user of the vault except with a written permission of the company. At the end 
of the period, the licencee was to yield up to the company the licenced premises. 
The company under the terms of,the licence had a right by giving two days 
notice to the licencee to allocate alternative space for, ‘storing’ “his cinema films. 
The licence also provided: 

“Nothing herein contained shall be construed to create any right (other than the 
revocable permission granted by.the company) in favour of the licensee of the licensed 
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vault nor as conferring ahy right to quiet enjoyment or other right except so far as the 
seompany has power to grant the same and the company may of its mere motion and 
absolutely .retain posession of the licenced vault with all additions, fittings end fixtures 
thereto.” 


It is found on facts that the company was rendering other services to the e 
holders. dt had installéd a fire-alarm and was incurring expenditure for the 

/ maintenance of the fire-alarm by paying fire-service charges to the municipality. 
‘It had opened #n the premises twa railway booking offices free of charge for 
despatch and receipt of ‘film pareels. The company had also maintained a regu- 
Jar staff consisting of.a Secretary, a peon and a watchman and a sweeper and it 
was also paying for ‘the entire staff of the Indian Motion Pictures Distributors’ 
‘Association an amount of Rs. 800 per month for services rendered to the licence- 
holders. The licence-holder was given- the key of :the vault, but the key to the 
entrance which permitted access: :to the vaults was kept in the exclusive posses- 
sion of ‘the company. 


' Now, the units constructed by the company were having regard to their loca- 
tion and construction only suitable, for the specifice purpose of storage of films. 
The construction in order to be suitable for this purpose had not only to be built 
according to the specifications but had to be also further fitted with other devices 
such as automatic fire-proof doors, which will close immediately on the outbreak 
of fire Th the vault, ete. In order to faéilitate the business of storage of films 
the company had provided other ‘facilities and conveniences such as book- 
ing offices opened by it, and the canteen, etc. In order further to see that the 
storage of films by the liċeiice-holders in the’ vaults ‘belonging to the company 
was “properly carried on according’ to the rules and regulations, the company 
had maintained a staff. It was also paying for services ‘rendered for maintain- 
ing the vaults in proper condition and for seeing that all the several devices 

. and mechanised constructions’ which had been installed were properly maintain- 
ed. Fhe charges of Rs. 40 per month from certain licence-holders, Rs. 140 per 
month and Rs. 300 oi Rs, 100 from others, were charges obtained by the company 
not merely for the bare use of the vaults: but for the use of the vaults as well as 
„for the several services and conveniences afforded to the vault-holders. To 
use the ‘words -employed by Viscount Finlay in the Rotunda Hospital case, 
‘‘the subject which was hired out was a complex one and the mere tenement 
as it staod without the special devices and services was almost useless for the 
purpose of which it was required.» The. charges, ‘which the company was re- 
ceiving, therefore, were not the i income from the exercise of property rights pro- 
perly, so called but was the income derived’ from, the enterprise which it was 
carrying on of providing facilities for the storage of films to the licencees. This 
activity of the company, in our opinion, was in “the nature of -a business activity 
and the providing of vaults to the persohs who wanted to store their films was 
a part of the business enterprise or operation, which was carried on by the com- 
pany. Where house, property is turned to profitable account by letting or hiring 
the. tenements, with or without such other relatively insignificant or minor ser- 
vices, Which, are ordinarily incidental to the letting or hiring, the income from 
the house property would be.income char ‘geable under s. 9. This would be’clear 
when we consider the nature of deductions, which are permitted from the gross 
income under that section. The ‘income, which is obtained by the company in 
the present case, required considerable expenditure to be incurred by the com- 
pany, which is ordinar ily not incurred by:a landlord who turns his house pro- 
perty to profitable account and which’ is also not taken into account in the deduc- 
tions permissible under s. 9. In our opinion, therefore, the income, which the 
company obtained from‘ the licence-holders~in ‘the present .case, could not be 
regarded. as income from property falling under s. 9 of the Indian Inecome-tax 
‘Act. The activity of the company in earning that income was a business acti- 
vity and the source of the income, which, the company obtained from the licence- 
holders, was not the ownership of the house property but its business, 
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_ Mr. Palkbivala`has argued in the alternative that on the facts of the preseht` 
case, the company could be said to have been in oceupation of the said property 
for the pfiypose of its business and, therefore, the exception to s. 9 will also 
apply in fhe present case. He has pointed out that the licence in the present 
case merely permitted the use-of the vault to the vault-holder for the purpose 
of safely depositing his films and by granting such Heences the company was 
carrying on the business of safe storage of films in the premises which it had 
constructed and equipped and maintained for the purpose. Although the key 
of the vault was given to the vault-holder, the key to the entrance, which per- 
mitted accesss to the vaults, was kept in the exclusive possession of the company. 
There was, therefore, no possession of the premises at any time given by the 
company to the licence-holders: all that they were given was the key to the 
vault, which gave ‘access to the vault and to make use of the same. According 
to Mr. Palkhivala, the company itself was carrying on the business of safe storage 
of films in the premises by affording facilities to persons who wanted to store 
the films, to make use of the vaults, which it had specially constructed, equipped 
and maintained for that purpose and the, business of the company, therefore, 
was undistinguishable from that of banks which provide safe deposit vaults. In 
our opinion, there is considerable force in this submission of Mr. Palkhivala also 
and the house property including the vaults, which were used by the vault- 
holders under their licences, could be said to have been in the possessiom of the 
company in the course of its business. On the facts of the present case, it is 
possible to hold that the company was in occupation of the premises for the 
purpose of its business which consisted of safe storage of films by permitting 
use of the vaults and affording facilities for the safe storage of films and the 
income, which the company derived therefrom was income received by the com- 
pany from and in the course of its business. In our opinion, therefore, the in- 
come in the present case was income, which properly fell under s. 10 and was not 
income from property falling under s. 9 of the Act. $ x e 

Our answer, therefore, to the first question is in the affirmative. 

In view of our answer to the first question, the second question does not sur- 
vive. The assessee will get its costs from the Department. 


Answer accordingly. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. 


UTTAMRAO RAJARAM SHEWALE v. SITARAM RAJARAM 
SHEWALE. * 

Indian Evidence Act (I of 1872), Secs. 112, 114—Whether child born beyond period of 
280 days must be presumed to be illegitimate—Child born within reasonably possible 

. period of normal gestation whether should be presumed to be legitimate—Unchastity 

of mother how far relevant in determining issue of legitimacy—Finding of fact when 
open to review—Finding arrived at on consideration of irrelevant documents or 

matters by Court how far binding. 

The presumption as to legitimacy contained in s. 112 of the Indian Evidence Act, 
1872, does not necessarily mean that if a child is born beyond a period of 280 days, 
it must be presumed that the child is illegitimate. If the plaintiff comes to Court 
the initial burden is on him. If the child is born within a reasonably possible period 


*Decided, July 16, 1962. Letters Patent Civil Appeal No. 56-A ot 1953, eénfirming the 
Appeal No. 18 of 1959, against the decision of decree passed by M. R. Waikar, Additional 
Badkas J., in Second Appeal No. 38 of 1955, Civil Judge, Class II, at Mchkar, in Civil Suit 
reversing partly the decision of M.A.R. Khan, No. 91-A of 1950. 

Additional District Judge at Buldana, in 
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-. of the normal period of gestation, then the Court should raise a presumption of 


legitimacy and then the burden of proof would shift. Something more than mere 
delay in delivery is required to negative legitimacy and the evidence must show that 
the child is not a legitimate child beyond any reasonable doubt. 

Head v. Head; Preston-Jones v. Preston-Jones? Gaskill v. Gaskill! P’ v. P} Wood 
v. Wood,’ Hadlum v. Hadlum‘ and M-T v. M-T and the Official Solicitors,’ referred to. 

In Some cases it may not be improper to consider the unchastity of the mother 
as one of the factors which would determine the issue of legitimacy. But this un- 
chastity must be very near about fhe time when the child could have been conceived 
and was born. Merely because a person has misconducted once, there cannot be a 
presumption that the misconduct must continue, much less can therg be a retro- 
active presumption. Unless the Court definitely finds unchastity in the mother 
immediately about the time the child is born or could have been begotten, it would 
not be a relevant circumstance. . 

Mt. Rahim Bibi v. Chiragh Din; Tikam Singh v. Dhan Kunwar,’ Fatteh Din v. 
Umrao,” and Tirkangauda Mallanagauda v. Shivappa Patil,” referred to. 

A finding of fact may be open to review if it is contrary to law or if there is any 
error or defect in the procedure, i.e. it must satisfy all the external conditions of a 
legal finding. Similarly where a finding is arrived at on a consideration of irrele- 
vant documents or matters which affect the conclusion of the Court the finding 
capnot be binding. 

Anangamanjari Chowdhrani v. Tripura Soondari* Chowdhrani,” Rani Hemanta 
Kumari Debi v. Brojendra Kishore Roy Chowdry," Shivabasava Kom Amingavda v. 
Sangappa Bin Amingavda,"* Govind v. Vithal," The Midnapur Zamindary Co., Ld. v. 
Uma Charan Mandal and Subedar v. Jagat Narain,” referred to. 


One Sitaram (plaintiff No. 1) filed a suit on allegations that he was the 
son of one Rajaram born from his married wife Saijai (defendant 
No. 4). Rajaram had also a son by name Uttam (defendant No. 1.) Rajaram 
died on February 20, 1929, and plaintiff No. 1 was born on December 23, 1929. 
Plaintiff No. 1 alleged that he was born after the death of Rajaram in the 
family hoase at Mouza Andhrud, and both he and defendant No. 4 continued 
to reside with other members of the family in the family house. It was alleged 


-on the basis of this fact that he, being the son of Rajaram, was entitled to a 


share along with defendant No. 1 in the property left by Rajaram after his 
death. Defendant No. 4 asserted that she was the married wife of Rajaram. 
She further alleged that she was pregnant at the time of the death of Rajaram 
and that she delivered plaintiff No. 1 sometime after the death of Rajaram at 
mouza Andhrud in the family house. She further stated that she continued 
to stay in the family house for some years after the death of Rajaram, and 
thereafter shifted to Gaikheda, which was the place of residence of her father. 
These allegations of plaintiff No. 1 and defendant No. 4 were contested by 
defendant No. 1 with contrary allegations to the effect that (i) Saijabai whose 
previous name before marriage, according to her, was Tulsabai was not the 
married wife of Rajaram, (ii) that this Saijabai or Tulsabai had her previous 
husband living and that she was brought by Rajaram to Andhrud and kept by 


ehim as his mistress by arranging for her residence, not in the family house but 


at the place of one Narmadabai who was living in that village. It was further® 
alleged that defendant No. 4 was not pregnant at the time when Rajaram died 
and this allegation was supported by further allegation that she was in menses 
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on the 18th day of the death of Rajaram. It was also alleged that defendant 
No. 4 left Andhrud about a year and a half before Rajaram’ s death, and then». 
she came only for the 13th day ceremony after Rajaram’s death. It was also 
alleged that Rajaram had no capacity for sexual intercourse to procreate a child 
as he was siiffering from a disease ‘‘Mcha’’. On these contentions defendant No. 

1 contended that plaintiff No. 1 was not the son of Rajaram,’ ang as such 
was not entitled to a share in the property left by Rajaram.’ 

The trial Court found that defendant No, 4 Saijai was: the pally married 
wife of Rajaram. It also found that Rajarath was capable of sexual intercourse 
and of procreating a child. The trial Court repelled the contention and: disbe- 
lieved the eyidence adduced by the defendants in proof of the fact that defendant 
No. 4 was in menses on the 18th day of the death ‘of Rajaram. On appeal the 
appellate Court didnot find that defendant No. 4 was in menses on the 18th day 
of the death of Rajaram and that defendant No. 4 was not living with Rajaram 
as alleged by her or that she had no access or opportunity for sexual intercourse 
with him. It found that Rajaram died on February 20, 1929, and that plaintiff 
No. 1 was born on December 23, 1929. Though the lower appellate Court accep- 
ted the case of plaintiff No. 1 and also the.evidence of defendant No. 4 on various 
other crucial questions which supported the legitimacy of plaintiff No. 1 
it held that plaintiff No. 1 was not the son of Rajaram, and on that basis dis- 
missed the plaintiff’s suit. The finding reached by the lower ‘Court was yeached 
on the. basis of the following facts: (i) that plaintiff No..1 was born 306 days 
after the death of Rajaram and 366 days after the last menses which defendant 
No. 4 had, and because she had stated in her evidence that she was -pregnant 
a month or a month.and a half before the death of Rajaram;. (ii) that the evi- 
dence of defendant No. 4 was exaggerated when she stated that she was 
havitig intercourse with Rajaram even till the last night of his death. The 
only finding, which formed the basis for rejecting the legitimacy of plaintiff No. 
1 was,that defendant No. 4 had developed immoral connection aftèr Rajaram’ 8 
death with some stranger from whom she gave birth to a son. 


‘The plaintiffs appealed to the High Court. The appeal was hearde by Badkas 
J. who held that plaintiff No. 1 was the legitimate son of Rajaram. ‘In the course , 
of his judgment delivered on July 8, 1958, his Lordship observed as follows :— 


BADKAS J. If it, is accepted that defendant No. 4 was pregnant as deposed to 
by, her, then the plaintiff has to be held to be the legitimate son evert if the 
period is 336 days or. 351 days, because as Iwill show later Medical Jurispru- 
dence does not lay down a fixed rule of gestation: period of which a judicial 
notice could be taken, and because there is no evidence in this case which will 
positively lead to contrary conclusion, In fact the medical evidence given in 
the case by Dr. Gogte, (P.W. 1) and Dg. T.S.Row (1 to 3 and 5 D.W. a) does 
not go so much against these possibilities of the plaintiff being a legitimate son 
even though the period of pregnancy is to be taken as 336 days or 351 days. 
There are also cases cited by high authorities in which. such long period of ges- 
tation has not come in the way of accepting the legitamacy of the child born 
after such period of long gestation. In Taylor’s, Principles and Practice of 
Medical Jurisprudence, Tenth Edition, Volume II, p. 63, it has been stated— 

“For medical purposes we have only to consider the: duration of natural pregnancy. 
All that need be stated here is that the period of gestation is not fixed by law.” 

In Modi’s Medical Jurisprudence at page 306, 12th Edition, published in the 
year 1957, the learned author has quoted cases indicating that pregnancy could 
be prolonged upto 354 days from coitus to the birth. 

In a case reported in P. v. P.1 the Court has judicially noticed cases with a 
pregnancy extending to the period of 334 or 344 days. It was held thgt there is 
no inherent impossibility of a gestation of 330 or 333 days. A child born during 
the continuance of a valid‘ marriage 330-333 days after the husband last had 
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access to his wife is legitimate. In the body of the report, instances have been 
**quoted showing that there have been cases with a period of pr egnancy extending 
o days and the learned Judges made observation to the effect that 
P aia i e 
::The fact ‘is the term has not yet been fixed even approximately by medical 
ances. 


This case was decided in the year 1911 and I find that this observation finds 
support even if the latest cases upto the year 1950. 


In Wood v. Wood? it has been observed that: 


“.,.It is fallacious to attempt to mix the notional and the actual in éhe period of 

calculation. In the total absence of evidence of any improper association between the 
wife and any man, the court is not judicially bound to hold thata wife has committed 
adultery because a period of 346 days has elapsed between the last *act of coitus and 
the birth of the child: nor is it a cireumstance which can be relied on by the husband 
as creating in his mind a reasonable belief that she has been guilty of a matrimonial 
offence, so as to provide him with a defence to proceedings based on desertion.” 
This was a case of divorce based on adultery. A child was born on July 20, 1946, 
and the accepted date of, last sexual intercourse was August 10, 1945. There 
was no allegation of ilicit association with any other person. In this context, 
it waseheld, to put it in the words of Lord Merriman, that (p. 106): 

“But I absolutely decline, on the information before us in this case, to say that 
we are judicially bound to hold that this period of 346 days, fifteen days longer than the 
period with which Lord Birkenhead was dealing in 1921, is on the wrong side of any 
line which can possibly be drawn, that we are judicially bound to hold that this wife 
‘has committed adultery, and that the magistrates were wrong in rejecting that contention.” 
Thus, inthis case, a period of 346 days was not considered as sufficient for com- 
ing to the canclusion that the child born after such a long period was a child 
of. adulterous intercourse and the child was connected to the conceptiof as a 
result of such intercourse by the alleged father which was taken to be the last 
date of coifus. 


Another case Hadlum v. Hadlum? was decided on July 7/8, 1948. In this 
case, the husband was absent overseas from August 30, 1944, and he returned on 
July 7, 1945. From August 28, 1944, the husband had no access to his wife. On 
August? 12, 1945, a child was born, the period covered being 349 days. It was 
held that in‘face of this evidence the Court was entitled to hold that the length 
of the period between coitus and birth did not establish that the husband was 
not the father of the child. The previous case of Wood v. Wood was considered. 
It is observed in the body of the judgment at p. 199 that— 


“<. ..In this case the only evidence of adultery is the admittedly abnormal length of 
pregnancy. No other fact’ or circumstance has been adduced which in the slightest 
degree casts any reflection upon the chastity or modesty of the respondent, who has on 
oath denied the alleged adultery. I can only find her guilty if I come to the conclusion 
that it is impossible, having regard to the present stage of medical knowledge and belief, 
éhat the petitioner can be the father of the child. The expert evidence renders it mani~ 
fest that there is no such impossibility’.” 

_ The next case discussed at the Bar is M-T v. M-T and the Official Solicitor.+ 
‘This case was decided on November 17, 1948. In this case, the marriage was 
dissolved in March 1947, and the adultery was alleged to have taken place in 
or about July 1942. On April 18, 1948, a child was born. On evidence given 
in the case, it was found that the child was of normal weight and there was no 
indication that it was’ either 'a' premature or overdue baby. The husband had 
no access,to the wife for 340 days before the birth of the child, and the father 
himself had challenged the paternity of the ‘child. The medical evidence was 
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given in the case that such a child of normal weight and size could not have 
been born after such a long period of gestation,’ and on this basis, it was held?’ 
that the child could not be attributed to that last date of possible access. There- 
fore, on the basis of the medical evidence, the Court could not come to the con- 
elusion that the child was legitimate. This case is decided on special facts and 
the evidence adduced. It cannot give any guide for selution of tha question 
in this case. 

The next case which has been cited is Pryston-Jones v. Preston-Jones® In 
this case also, the child was normally delivered and appeared a normal, heal- 
thy, full- time child. It was decided by majority, the two Law Lords dissenting, 
that the onus of proof on the husband did not extend to establishing the scientific 
impossibility of his beihg the father of the child, and that, on the whole evi- 
dence, the wife’s Adultery had been proved beyond reasonable doubt. The 
three Law Lords, i.e. Lord Simonds, Lord Oaksey and Lord MacDermott held: 

“In the case of an interval of 360 days between intercourse with her husband and 

the birth of a child the Court cannot, in the absence of further evidence, regard adultery 
by the wife as established.” 
Thus, apart from the evidence led in the ease, the above three Law Lords and 
the other two Law Lords, who gave a dissenting judgment, were of the opinion 
that the period of 360 days could not, in the “absence of further evidence, be 
considered as proof of adyltery, that is to say that the child was borf from 
someone other than the alleged father, who had the last coitus with the alleged 
mother. In this case, the previous three eases, which I have cited, have also 
been discussed. 

The learned lower Court has relied on two cases reported in Tikam Singh v. 
Dhan Kunwar® and Mt. Rahim Bibi v. Chiragh Din.’ In Tikam Singh v. Dhan 
Kunwar it was held that where a child born some 365 days after the last period 


at which he could have been begotten by the husband of his mother was set up , 


as legitimate, and although such a period of gestation was perhaps not ¢bso- 
lutely beyond the bonds of possibility, yet there being evidence that the mother 
had been married to her husband for ten years without having had ahy children 
by him, and also evidence which pointed strongly to the conclusion of immorality » 
on the part of the mother, the only reasonable finding was against the legitimacy 
of the child. It has been observed in the body of the judgment given by Stanley 
C.J. and Burkitt J. of the report that (p. 448): : 


* ,..The answer to this question depends upon the weight which ought to be attached 
to the scientific and other evidence which has been given. According to the law in 
England and America, there is no period defined beyond which gestation cannot be pro~ 
tracted, although a period of 280 days appears to be accepted as the legitimum tempus 
pariendi, Each case in which legitimacy is contested must be decided on its own merits.” 
Then the learned Judges cited instances of various periods of pregnancy extend- 
ing from 290 days to 333 days. The learned Judges emphasised the positive 
charges of misconduct alleged against the mother who had given birth to the 
child in question. There was also evidence that the mother had menses after 
the death of the husband. It is on the basis of this evidence that the legiti; 
macy of the child could not be accepted. Thus, it is not the period that came 
in the way of the finding regarding legitimacy, but the other evidence adduced 
by the opposite party that the mother of the child had menses after the death 
of the husband, and that she was unchaste even during the lifetime of the husband. 
This case cannot, therefore, be compared with the instant case before me as 
in this case, there is no such allegation of unchastity on the part of defendant 
No. 4, either during the lifetime of Rajaram and even till the birth of plaintiff 
No. 1. 

The defence version that defendant No. 4 had cher menses on the*13th day 
of Rajaram’s death has not been accepted by the two Courts below. In this 
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case, therefore, one is called upon to hold in favour of illegitimacy of plaintiff 

«No. 1 on the mere fact that he was born’306 days after Rajaram’s death though 
his mother, the legally married wife of Rajaram, asserts on oath {lfat she had 
conceived this child a month or a month and a half before Rajaram’s death. The 
other case cited by the learned lower Appellate Court is Mt. Rahim Bibi v. 
Chiragh Din, This wae a case of a child born after 419 days after the disso- 
lution of marriage and the child was held to be illegitimate. When various 
instances of prplonged pregnancy gvere pointed out the learned single Judge, 
who decided the case, observed (p. 98): 

“...With each succeeding day beyond that period the improbability would naturally 
increase, and although medical science, as cited in the body of the ruling, mentions cases 
of longer duration, those cases were as far as I am aware never tested in any law Courts 
and are of no value in dealing with the case under examination.” j 
Since after 1930, cases have been decided. The data afforded “by the medical 
science has been judicially noticed as can be seen from the four English cases 
cited before, and in one of those English cases, even a period of 360 days was 
held to be a possible period of prolonged pregnancy though that possibility 
could be repelled by some other evidence adduced in the case. It is not, there- 
fore, possible to accept this case as a guide for determining this question in the 
instant case. 

In Bamamam Ammal v. Kulanthai Natchear® it has been observed (p. 365): 


“The legal presumption in favour of a child born in his Father’s House of a Mother 
lodged and apparently treated as a Wife, treated as a legitimate child by his Father, and 
whose legitimacy is disputed after the Father’s death, is one safe and proper to be made; 
and the opposing case should be put to strict proof. The legal presumption as to the 
status of Mother and Son accords with the actual finding of the Court below, which had 
before it very strong proof indeed of recognition and actual marriage.” 

e In the instant case, excepting for the fact that there is no evidence about re- 
eogriition of plaintiff by Rajaram, that is the father, all other facts aré pre- 
sent, What has been emphasised in this decision is that there is a legal pre- 
sumption a$ regards the status of a mother or a son, and to hold a child as a 

«bastard is to impute immorality, and the law does not presume such immorality 
in human relationship or transactions. Therefore, the imputation to a son born 
to a married woman within the period of possibility of his being a legitimate 
son militates against the ordinary rule that immorality is not to be presumed. 

In Dularey Singh v. Suraj Bali Singh® it has been held that where a party 
admits the paternity of the other party but pleads that he is of illegitimate 
descent, the legal presumption being in favour of legitimacy, the onus lies on 
the party alleging illegitimacy to prove it. No doubt, this presumption can 
be weakened by any circumstance that may be brought on record, but there 
ought to be evidence positive and stri¢t in character which will entitle the 
Court to hold a particular child as being illegitimately born. In a case report- 
ed in Head v. Head’ the learned Judges, while considering the rule of evi- 
dence in the matter of determining the question of legitimacy after referring 
to the Banbury case, observed (p. 152) : 
° «Tt is to be deduced, as a corollary from ‘the opinions of the learned Judges in » 
that Case, that, whenever a Husband and Wife are proved to have been together, at a 
time when, in the order of nature the Husband might have been the Father of an after- 
born Child if sexual intercourse did then take place between them, such sexual inter- 
course was, prima facie, to be presumed; and that it was incumbent upon those who dis- 
puted the Legitimacy of the after-born Child, to disprove the fact of sexual intercourse 
having taken place, by evidence of circumstances which afford irresistible presumption 
that it could not have taken place; and not, by mere evidence of circumstances, which 
might afford a balance. of probabilities against the fact that sexual intercourse did take 
place.” ‘ $ 
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This case was cited with approval in a previously discussed case reported im 


Hadlum v. Hadlum. Even in the case of Preston-Jones v. Preston-Jones it° 


has been observed that strict proof is required to bastardise a child. As ob- 
served at p, 16 at foot-note in Corpus Juris Secundum, 10th volume :—’ 

“The presumption of legitimacy is based upon broad principles of natural justice and 
the supposed virtue of the mother. It is a branch of that gdéheral rule ‘of equity and 
justice which assumes the innocence of a person until: there is proof of actual guilt; and 
whenever it is not inconsistent with the facts proved, this presumption i$ controlling.” 

I do not think that the law is or can be otherwise ‘in India. 

It can thus be safely said that the learned lower Court has ignored vital prin- 
ciples of lave and rule of evidence requisite for determining the legitimacy of 
a child born after the death of the alleged father. Section 112 of the Evidence 
Act is of no relevancy and that has been noted by the learned lower Court. The 
learned lower Court was also aware that a contrary presumption does not fol- 
low, but all the same the learned lower Court started with suspicion rested on 
unfounded assumption and has come to a wrong conclusion. Even the reliance 
of the learned lower, Court on the two cases reported in Tikam Singh v. Dhan 
Kunwar and Mt. Rahim Bibi v. Chiragh Din is the result of wrong reading of 
those cases. The cases have been cited by the learned lower Court to support 
a contention that a post period chastity after the death ofthe husband or even 
the birth of the child could, be considered as a relevant factor, while thes@ cases 
„indicate that there were allegations and. evidence: adduced in respect of un- 
`. chastity of the mother of the child during the relevant period of conception. 

This has also resulted in an erroneous conelusion: to which the learned lower 
Court has reached. ' . 


Dr. Gogte (P.W. 1), Civil Surgeon, Akola, has given evidence that the pe- 
riod of pregnancy could last upto 350 days. Ewen the defendants’ witness 
Dr. T. S. Row (1 to 3 and 5 D.W. 1), Civil: Surgeon, Buldana, has given evi- 
dence that there are cases on record where’ 311 and 336 days have been cohsi-- 
dered as term of pregnancy. The witness has not been able to say the exact 
period the sperm may live in the female body after insemination. 

The question, in view of the evidence of defendant No. 4, that should have 
been before the mind of the learned lower Court | was whether the period of 
pregnancy of 336 days or 349 days could conflict’ with the possibility of plain- 
tiff being a son of Rajaram either in the light of thd evidence of these twò medi- 
cal witnesses or the scientific medical data which have been and could be judi- 
cially, noticed. The Court did not'direct its attention to this period of 336 
days or 349 days at all. The Courts below have gone by the period of 366 days 
which was an obvious error. The learned lower Court, has not come to the 
conclusion that on the basis of pregnancy of 336 days or 349 days plaintiff No. 1 
should be held as illegitimate. Therefore, considering the evidence of Dr. Gogte 
(P.W. 1) and Dr. T. S. Row (1 to 3 and 5 D.W. 1) and in the light of the medi- 
cal knowledge contained in the recognised ‘medical itext books and the opinion 
given in the decided cases wherein such medical Iniowledge has been judicially 
noticed, it is possible to say that a child born after 336 days of pregnancy or, 
eeven after 349 days of pregnancy can be a legitimate child. 


Tum defendants appealed under the Letters Patent. 


M. N. Phadke and V. M. Golwalkar, for the appellant. 
A. S. Bobde, M. L. Vaidya and G. L. Sanghi, for respondents Nos. 1, 2 and 4. 


-PATEL J: This is a Letters Patent appeal against the decision of Badkas J. 
whereby he decreed the plaintiffs’ suit. The short facts are that one Rajaram 
of village Aridhrud died on February 20, 1929. At his death, he left defendant 
No. 1 Uttamrao as the only child. Plaintiff No. 1 Sitaram alleged that he was 
a posthumous son of Rajaram through his wife Saijai having beene born on 
December 23, 1929; i.e. after 306 days after Rajaram’s death. Plaintiff No. 2 
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is an alienee of some’ property. Uttamrao, the son of Rajaram, is defendant 
**No. 1 and Dattaram and: Madhaorao, defendants Nos. 2 and 3, are his sons. De- 
fendant No. 4 Saijai is the mother of plaintiff No. 1 and defertdant No. 5 
Salubai is the mother-in-law of Uttamrao. Since the death of Rajar am, all the 
properties stood in the names of Uttamrao and the plaintiff Sitaram. The suit 
out of which, the appeal arises was filed in 1950 for partition and possession. 
The contesting defendants raised a number of pleas.: They pleaded that Saijai 
was not the lawfully wedded wife of the deceased Rajaram. According to their 
case, she was the wife of one Bapurao and was kept by Rajaram as a coneubine 
in a separate residence after the death of his second wife. As Rajaram was 
harassed before his death. by her first husband, he sent Saijai tq her village 
Gaikhed, and since about a year and a half before the death of Rajaram, she was 
living at Gaikhed away from Rajaram. She came to Andhtud after Rajaram’s 
death to attend on the 13th day of the death and on that day she was not preg- 
nant. She conceived subsequently and came to Andhrud to avert infamy. They 
also contended that Rajaram was in a decrepit state, old and therefore incapable 
of procreation. In short, they challenged the legitimacy of plaintiff No. 1. 
The trial Judge found that plaintiff No. 1’s mother was the lawfully married 
wife of the deceased Rajaram and negatived the defendants’ contention that she 
was living separate from Rajaram at his death. He found that Rajaram died 
of some disease, call it eczema or anything. He says: 


' “He may, have died of leprosy or diabetes whatever the vernacular word Mihya may 

suggest, one thing is certain that he died of a disease which killed him by inches and 
consumed him by degrees,” 
He, therefore, held that he was incapable of procreation when he died. Tle re- 
lied upon ån alleged admission by Saijai that she delivered an illegitimate child 
five or’ six years after Rajaram’s death, caleulated 366 days of gestation and 
held against,plaintiff No. 1 on the question of legitimacy. The plaintiffs’ SER 
to the District Court failed. 

The District Court confirmed the first finding of niarriage, held that Rajaram 
was capab?é of procreation till his death, calculated 366 days of gestation and 
relying upon post Menas ety confirmed the finding of Megitimaey: against 
plaintiff No. 1. 

Badkas J: was of the view that the inei Courts had not applied correct prin- 
ciples, and’ that they had erred in calculating 366 days of gestation and in 
taking into ‘consideration post unchastity Tong: ime after Rajaram’s death. 
He, therefore, ‘did not accept the finding. 

Mr, Phadke-on behalf of the appellants “has urged (3) that the learned Judge 
erred in applying the decisions of English law, (ii) that in any case he erred 
in relying upon the principles enunciated in cases not in legitimacy suits but in 
divorce proceedings, (iii) that in any case those cases occurred during wedlock 
and ought not to, apply to the present case, (iv) that the learned Judge erred in 
not relying on post-unchastity of Saijai, and (v) that the learned Judge was not 
entitled in second appeal to interfere with a finding of fact. 

In respect of the first point, the learned advocate invited our attention to 

*s. 112 of the Evidence Act and argued that in India we are, governed by a codi- 
fied law of evidence and, therefore, the, principles enunciated in the English 
Jaw cannot be applied. Section 112 ’ provides for raising a conclusive presump- 
tion of legitimacy if the child is born either during the continuance of marriage 
or within 280 days after its dissolution unless non-access is established. This 
does not necessarily mean that if the child is born beyond a period of 280 days, 
it must be presumed that the child is illegitimate. Undoubtedly, if the plaintiff 
comes to Court, the initial burden is on him. But then one cannot overlook 
s: 114 of, the Evidence Act, which says that the Court may presume the exist- 
ence of any fact which it thinks likely to have happened, regard being had to 
the common course of natural events, human conduct and publie and private 
business “n, relation to the facts of ‘the particular case. If the child is born 
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within a reasonably possible period of the normal period of gestation, then the 
Court should raise a presumption of legitimacy, and then the burden would 
shift, since * | 

“... great care must be taken, regard being had to this, that the evidence is to be 
received under a law, which respects and protects legitimacy, and does not admit any al- 
teration of the status et conditio of any person, except upon the most clear and satis- 
factory evidence.” Per Eldon. L.C. in Head v. Head. 
It cannot be gainsaid that the question of legitimacy is of grave importance as 
it is a matter of social status and affects the whole future of a person. Tord 
Oaksey, while considering the quantum of proof which is beyond reasonable 
doubt, says im Preston-Jones v. Preston-Jones? (p. 183): 


*...The onus in sugh a case as the present, however, is founded, not solely on such 

considerations, but, on the interest of the child and the interest of the State in matters 
of legitimacy since the decision involves not only the -wife’s chastity and status but in 
effect the legitimacy of her child: see Russell v. Russell” 
The reason of the principles is of universal application and s. 112 of the 
Evidence Act does not affect it. Of course, when evidence for and against is led 
the question of burden of proof losses importance since the Court must decide the 
question, on the evidence. 

As to the second and third contentions, it is no doubt true that the legrned 
Judge relied upon the principles enunciated in divorce eases and that these 
cases occurred during lawful wedlock. It appears to us, however, that in princi- 
ple it should not make any difference. In Preston-Jones v. Preston-Jones Lord 
Simonds, while considering the question, says (p. 127): 

‘...The result of a finding of adultery in such a case as this is in effect to bastardise 


the child. That is a matter in which from time out of mind strict proof has been 


required.” 

In this connection, ive may refer with advautage to Gaskill v. Gdskill3* in a 
divorce proceeding where Viscount Birkenhead L.C., after extensively citing 
passages from the judgment in Morris v. Davies* a case in legitimacy suit, 
aid (p. 484) : 


‘...It is true that the observations were made in reference to a legitimacy suit, but 
I cannot conceive that in the present case any different principle can apply; otherwise 
it might happen that the mother would be condemned for adultery on evidence, which 
would not disentitle the child to be declared to be the legitimate issue of her husband.” 
As the question of adultery and legitimacy are closely interlocked, one com- 
pletely dependent upon the other, the quantum of proof must be the same in 
each case and the evidence must show that the child is not a legitimate child 
beyond any reasonable doubt. 

Lord Simonds in Preston.Jones v. Preston-Jones says (p. 127): 


“...That does not mean, however, that a degree of proof is demanded such as in a 
scientific inquiry would justify the conclusion that such and such an event is impossible. 
In this context at least no higher proof of a fact is demanded than that it is established 
beyond all reasonable doubt: see Head v. Head. To prove that a period of so many days 
between fruitful coition and the time of conception is in a scientific sense impossible is it- 
self, I suppose, a scientific impossibility. The utmost that a court of law can demand is 
that it should be established beyond all reasonable doubt that a child conceived so many 
days after a particular coitus cannot be the result of that coitus.” 

Viscount Birkenhead L C. in Gaskill v. Gaskill cited the following observa- 
tions of Lord Lyndhurst L.C. in Morris v. Davies which he took from the 
Banbury Peerage case® : 


“That in every case where a Child is born in lawful sedate: the Husband not being, 


1 (1823) 37. E.R. 1049, at p. 1050, s.o. 3a [1921] P. 425. 

11823) T.&.R. Rep. 139, at p. 141. 4 (1837) 5 Cl. & F. 163, 215. 
2 [1951] 1 Al. E.R.. 124, 5 (1811) 1 S.&.S. 153, at p. 158, s.c. Le 
3 [1924] A.C. 687, Marchants’ Gardner’s Case App. 437-439. 
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separated from his Wife by a sentence of Divorce, sexual intercourse is presumed to have 
saken place between the Husband and Wife, until that presumption is countered by such 
evidence as proves, to the satisfaction of those who are to decide the questipf, that such 
sexual intercourse, did not take place at any time, when, by such intercourse, the Husband 
could, according to the laws of nature be the Father of such Child.” 

And he ohgerved (p. 488) : ~- 

“...Lord Lyndhurst goes on to point out that all that the case of Head v. Head! de- 
cided was that the Court must be satisfigd that sexual intercourse did not take place ‘not 
upon a mere balance of probabilities, but upon evidence which must be such as to exclude 
all doubt, that is, of course, all reasonable doubt, in the minds of the Court or jury, to 
whom that question is submitted. ” e 
In the case before him’ (Viscount Birkenhead) the only evjdence of adultery 
was admittedly the abnormal length of pregnancy. No other fact or circum- 
stance was adduced which in any degree cast any reflection upon the chastity 
or modesty of the wife who on oath denied adultery. He says (p. 484): 

“ ..I can only find her guilty if I come to the conclusion that it is impossible, having 
regard to the present state of medical knowledge and belief, that the petitioner can be 
the father of the child.. The expert evidence renders it manifest that there is no such 
impossibility.” 

It is clear on authorities that the evidence must exclude all reasonable doubts. 
While considering this question, we cannot disreward cases where Courts 
refused to declare against the legitimacy of the child where the period that 
elapsed between the last coitus and the birth of the child was more than the 
normal period. In the ease of P. v. P.T the period was 330 or 333 days. * Evi- 
dence was Jed to show what can be the maximum period in such cases of pro- 
longed gestation. In Wood v. Wood® the period was of 346 days. In Hadlum v. 
Hadluwm® the period was 349 days. In Gaskill v. Gaskill the period was 331 
e days. On the*other hand, in M-T.. v. M-T. and the Official Solicitor,'© the child 
born ‘after 340 days was held to be illegitimate; and in Preston-Jones v. Préston- 
Jones, the child born after 360 days was held to be evidence of adulterous in- 
tercourse. In that case, after referring to Gaskill v. Gaskill, Wood v. Wood, 
and Hadlum v. Hadlwm, Lord Simonds says (p. 128): 


“,..1 must, I think, however reluctantly, come to the conclusion that an additional 
period of eleven days, making three hundred and sixty days in all, ought not to be regard- 
ed as mdking the vital difference so that the court can without any further evidence 
regard adulterous intercourse as proved beyond all reasonable doubt.” (Italics are ours.) 
On the medical evidence before the Court he and the other learned Lords came 
to the conclusion that the question must be answered in favour of adultery. 
So also in M-T v. M-T the evidence of the condition of the child at birth and 
the medical evidence influenced the conclusion. The underlined portion in 
the above citation is however clear enough to show that something more than 
mere delay in delivery is required to negative legitimacy. 

In the present case, therefore, unless there was anything either in the medi- 
cal or other evidence led before the Court, the mere fact that 306 days had 
elapsed after the death of Rajaram would not be sufficient to hold that plain- 
tiff No. 1 was an illegitimate son. _The evidence was vague and is wholly in- 
sufficient to negative ‘the plaintiff’s legitimacy. 

The next contention is thatthe post-unchastity of the wife cannot be dis- 
regarded, and reliance is placed on Mt. Rahim Bibi v. Chiragh Din"; Tikam 
Singh v. Dhan Kunwar'?; Fatteh Din v. Umrao’; and Tirkangauda Mallana- 
gauda v. Shivappa Patil. 14 Tp Mt, Rahim Bibi v. ’ Chir agh Din, the child was 
born 419 days after the husband’ s death. The learned Judge first referred to 


6 (1823) 4 S. & S. 150. i 11 [1930] A.L.R. Lah. 97. 

7 (1911) 12 T.C. 946. 12 (1902) I.L.R. 24 Lah. 445. 

8 [1947] 2 All. E.R. 95. © 13 [1923] A.I.R. All. 440. 

9 [1949] 9P. 197. ms í 14 [1943] Bom. 706, s.o. 45 Bom.L.R. 992. 


10 [1949] P. 331. 
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the case of P. v. P. and said that a period'of 330 or 333 days after cohabitatien 
was noted as suspicious and that with each succeeding day beyond that period?" 
the improbbpility would naturally inerease. It-may ‘incidentally be mentioned | 
that the trjal Court and the District Court have not appreciated the importance 

of the words ‘‘beyond that period’’ which means ‘beyond 380 or 333 days. In 
that case, however, the learned Judge does not appear te have relied apon sub- 
sequent immorality. In Tikam. Singh. v. Dhan. Kunwar the child was born 857 \ 
days after the death of the alleged , father., There were several circumstances 
negativing the legitimacy of, the child, one,of ‘them considered by the Court being 

‘grave charges of: immorality: made, against. the, mother and not refuted by 
her or by any of the parties implicated. *? There is no clear, finding as to the 
time of her misconduct, but the allegation was that she had misconducted, her- 
self with no less than four persons who were in her service from time to time 
(probably during the lifetime of.her husband). , These allegations were not 
denied. .The immorality of the, wife was very, near and about the time of the 
birth of the child. In Fatteh ‘Din v. Umrao ‘illicit connection with another 
person was shown previous to ‘the. birth of the child. In Tirkangauda Mallana. 
gauda v. Shivappa Patil, the child * was born 970 days after the death of the 
husband and the criminal intimacy alleged against the mother of the child was 
a year after the birth of the child. It may jn some eases be not improper to 
consider the unchastity of the mother as one of the factors which would deter- 
mine the issue. 

We are of the view, however, that this unchastity , must be very nearabout the 
time when the child could have, „peen conceived and was born. It would be 
impossible to hold that merely because a woman had, for some time 10 years 
before the birth of the child or, 10° years after the birth of the child, some immoral 
connection, the child is illegitimate. Merely because a person has misconduct-  , 
ed once, there cannot be a presumption that the misconduct myst ‘continue. 
Muchsless ean there be a retroactive, presumption, Unless the Court definite- ° 
ly finds unchastity inthe mother immediately about the time the child is born 
or could have been begotten, it would not be a‘relevant circumstance. The 
learned Judge was justified i in. disr egarding it from consideration, 

: The learned counsel argued that "the learned J udge had no jurisdiction to disre- ° 
gard the finding of legitimaey which itself was a question of fact. He relied upon 
Sree Meenakshi Mills Lid. v. IT. Commr." and Pares Nath Thakur v. Mohant 
Dasi'6, It is true that merely because. the ‘determination of fact depends upon 
inferences to be drawn from, findings, of other facts, it does’ not become a ques- 
tion of law. It is also true that, a finding of ‘tact, however erroneous it may 
be, is binding on, the High Court in second appeal. Yet, a finding of fact may., 
be open to review if it is contrary, ‘to law or if there is any error or defect in 
the procedure, i.e. it, must. satisfy ‘all the external conditions of a legal finding. 
We may illustrate the application of this requirement by referring to a few 
eases without giving an exhaustive list, A. finding ‘given though there is no 
evidence (Anangamanjari Chowdhrant v. Tripura Soondari Chowdhrani"’ ; 
Rani Hemanta Kumari Debi v. „Brojendra, Kishore Roy Chowdryt8); where ¢ a 
ease is disposed of on a point not raised by the parties and to which evidence 
was not directed (Shivabasava Kom Amin gavda v. Sangappa Bin Amingavda) 19; 
a finding based on misconception of what,the evidence is (Govind v. Vithal20) ; ; 
where the Court misdirects itself on a point of law in arriving at a finding of 
fact. (The Midnapur Zamindary Co. ‘Ld. v. Uma Charan Mandal2") ; and where 
the Court has not applied its mind (Subedar : V. Jagat Narain22) the finding 

cannot be binding. Similarly, where a finding is arrived at on a consideration 


15 [1987] ALB. S.C. 49. ` 20 (1895) LL.B. 20 Bom. 753. , 

16 [1960] 1 S.G.R. 271. + 21 (1923) 29 OWN. 131, P.O. 3.0. 25 
17 (1887) L.R. 14 LA. 101, at p. 110. > Bom. L-R. 1287, 

18 (1890) L-R. 17 L.A..65, at p 69. ` 22 (1924) TLR, 46 All. 773. ` 

19 (1904) L.R. 31 LA. 154. 
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of* irrelevant documents or matters which affect the conclusion of the Court, 
‘the finding cannot be binding. 


It seems to us that the learned Judge was justified in taking ihe view that 
the learned Additional District Judge’s judgment was contrary to law inas- 
much as the Additional District Judge had taken irrelevant matters into con- 

_ sideration® which he ought not to have and wrongly applied the decision in 
* Tikam Sin gh v. Dhan Kunwar and Mt. Rahim Bibi'v. Chiragh Din. We may 
also add that n®ither the Additional District Judge nor the trial Judge were 
aware of the rule that it must be proved Beyond reasonable doubt that the plain- 

tiff was illegitimate. i 
[The rest of the judgment is not inatévial to this repoti 


Haye 


* Appeal dismissed. 


' i uit 


Before. Mr. ETR Patel. 


SRIRAM RAMNIVAS 'ASOPA v.’ BABURAO BHANDOBA ITKAR.* 


Bombay Court- fees Act (Bom. XXXVI of 1959), Secs. 6 (xii) (d), 6liv) (d); Schedule II, 
art. 23—Redemption suit by landlord against tenants-mortgagees decreed—Mortgagees 
in Rpplication to High Court challenging only right of, landlord to possession based 
on tenancy in their favour—Applicability of s. 6(iv) (d) or 6(xii)(d) of Act. 


. The defendants were tenants of certain property which was subsequently mortgag- 

ed to them by the plaintiff-landlord. In a suit for redemption filed by the plaintiff 

, „against the defendants, one of the defences was that even though the plaintiff might 

, be entitled’ to redeem, as they were ‘tenants in the property they were entitled to 

remain in possession as tenants. In an appeal to the High Court by the defendants 

° against, thé decree in redemption made by the lower, Courts, the defendants did not 

challenge ‘the redemption decree as ‘such: but, they, only challenged the right of the 

plaintiff jo possession based on a tenancy in their favour. The defendants were called 

upon to pay Court-fee on the full amount of the consider ation for the mortgage-deed:— 

s Held, that the defendants should „pay, Court-fees under s. 6(xii) (d) of the Bombay 
t Court-fees Act, 1959, i.e. “Court-fees on the amount of one year’s annual rent. 


. 


Tur facts appear in the judgment. ’ 


Y. S. Deshpande, for the petitioners. 
K. B. Deshpande, for opponent No. 1. 
Y. H. Gumaste, Additional Government Pleader, for the State. 


PATEL J. This is an application in revision against the order of the Taxing 
Officer.’ The respondent filed a suit against the petitioners for redemption of 
a mortgage executed by him on January 16, 1956, for a sum of Rs. 5,000. Ac- 
cording to the petitioners-defendants, they were tenants on the suit property 
from October 17, 1952, and one of the defences was that even though the plain- 
tiff may be entitled to redeem, as they were tenants in the property they were e 
entitled to remain in possession as tenants. ‘The trial Court made a decree in® 
redemption and the appellate Court confirmed it. Against that decree the 
defendants came in appeal. 

In the appeal, the Taxing Offiéer called upon the, defendants to pay Court- 
fee on the full amount of Rs. 5,000 being the ‘consideration for the mortgage- 
deed. It is this order that ‘is sought to Be’ ‘revised by the petitioners. 

It'is clear from the prayers, which the petitioners make, that they are not 
challenging the redemption decree as such; they are only cliallenging the right 
of the plaintiff to possession based on a tenancy in their favour. The Court- 


*Decided, August 13, 1962. Civil Revision Application No. 382 of 1962. 
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fee, therefore, on a memo of appeal would be on the value of the subject-mattér,, 
i.e. the claim made in the appeal. This is to be arrived at in this way: 


The plaintiff is entitled to possession only as a landlord and not physical pos- 
session of the property. The defendants are entitled to remain in possession 
of the property as tenants and by his obtaining possessign the landlord will be 
getting only the right to the payment of rent. It is clear, therefore} that the 
present case would fall under s. 6(zii)(d) of the Bombay Court-fees Act as if 
the landlord had filed a suit for recovery ofe possession and the’defendant was 
defending that suit, since the right to redeem is not in dispute in appeal. 


The learned Additional Government Pleader relies on s. 6(iv)(d) of the Act 
and argues fhat what the defendants want is in effect a declaration of the natura 
of tenancy or title in which case one-fourth of ad valorem fee leviable in a suit 
for possession must be paid. It is impossible to accept this contention. In 
the first place, it applies to suits for declaration, and secondly declaration of! 
not a mere tenancy but of*the nature of tenancy. Evidently there are several 
kinds of tenancies which more or less give substantial rights to the tenants such 
as, permanent tenancy, occupancy tenancy or protected tenancy, the last being 
under the Bombay Tenancy and Agricultural Lands Act. It is only in such 
cases where a suit is filed for a declaration of the nature of tenancy or any relief 
founded on it, that cl. (d) of sub-s. (iv) of s. 6 may come into operatiqn. In 
the present case the relief that the applicants want is nothing but a relief against 
an order of eviction on the basis that they are not even the tenants and that is 
the only portion of the order that is sought to be challenged. This contention, 
therefore, must be rejected. 


On the other hand, Mr. Deshpande argues that art. 23 in the IInd Schedule 
which is the residuary article must apply. He has relied upon Jagannath v. 
Laamibai,’ Gyastram.v. Brijbhushandas,? and Mt. Muniran v. Mukhtar Begams 
The fist case instead of helping Mr. Deshpande is clearly against him, since ° 
it requires the valuation of the actual right in dispute. The learned Chief 
Justice there observed (p. 1221) : “8 


“...In some cases, say where the value of the property in the defendants’ hands as 
heirs is small, it is obvious that the appeal would be against the differences between 
their liability under the decree and such value; but where it is sufficient to meet the 
amount of the decree, it would come to the value of the extra remedy availakle to a 
decree-holder in the case of a decree which can be executed personally against the 
judgment-debtors.” 

The decision in Gyasivam v. Brijbhushandas has no application to the facts of 
the ease at all. It was an appeal made only with a prayer that the time for 
redemption should be extended. Clearly, therefore, the residuary article ap- 
plied and has no analogy to the present case. The decision in Alt. Muniran v. 
Mukhtar Begam concerns an appeal filed by a widow in a suit for partition 
against a partition decree. Her defence was that she was entitled to retain 
possession of the property since it was given to her by way of dower. One can- 
not forget that this case was decided under the Court-fees Act as it then exist- 
ed. In the present Act, as amended in this State, vast changes have been made 
*and several matters which were not included in the India Act have been brought 
under specific heads and if a ease falls under a particular specific head, there 
is no scope for the application of the residuary article. There is, therefore, no 
substance in the contention of Mr. Deshpande either. 
In the result, I hold that the appellants must pay Court-fees under s. 6 (xt) (d) 
of the Bombay Court-fees Act i.e. Court-fees on the amount of one year’s annual 
rent, There will be no order as to costs. : 


Order accordingly. 


1 (1934) 36 Bom. LR. 1220. 3 [1940] A.LR. Al 521, ° 
2 [1962] A.I.R. Madhya Pradesh 237. 
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a Before Mr. Justice Patel and Mr. Justice Wagle. ct 


| SORAB DINSHAJI DASTOOR v. D. P. R. CASSAD.* 


Companies Act (I of 1956), Secs. 397, 398—Companies (Court) Rules, 1959. Rules 11, 88, 
6—Cwiél Procedure Cote (Act V of 1908), O. II, r. 3—Letters Patent. Cl. 15—Whether 
composite petition under ss. 397 & 398 maintainable—Composite petition made under 
ss. 397 & 398 and Court holding that separate applications necessary—Court ordering 
amendment of petition—Whether order appealable under cl. 15, Letters Patent. 

A composite petition for reliefs under ss. 397 and 398 of the Companjes Act, 1956, 
is competent. 

In re Hindusthan Co-op. Insur. Society, Mohan Lal v. Punjeb Company Ltd? and 
Bilasarai v. Akola Electric Supply Co.’ referred to. . 

On an application made under ss. 397 and 398 of the Companies Act, 1956, the 
Court held that separate applications were necessary and, therefore, gave time to 
the applicant to file his petition for reliefs under either of the two sections 397 and 398 
of the Act and adjourned the matter for amendment of the petition. On the question 
whether an appeal by the applicant under cl. 15 of the Letters Patent against such 
an order was competent: — 

Held, that as the order must result in denying to the applicant reliefs either under 
s. $97 or 398 and that if he did not amend the application as directed by the Court, 
either one or both the prayers could be rejected, the order under appeal was a 
final judgment which was appealable under cl. 15 of the Letters Patent. 

Though an order may appear processual it may end the case partly or wholly 
though no decision on merits is given in which case an appeal under cl. 15 of the 
Letters Patent would lie. 

The Justices of the Peace for Calcutta v. The Oriental Gas Company,’ In the matter 
of the Petition of Kally Soondery Debia,’ Manohar v. Baliram* and Asrumat Debi 
Y. Rupendra Deb,’ referred to. 


One Sorab (appellant), who was a shareholder of the Nagpur Electric Light 
and Power Co., Ltd., made a composite application under ss. 897 and 398 of the 
° Companies, Act, 1956, alleging that the affairs of the Company were so managed 
by D.P.R. Cassad and two other directors of the Company (respondents Nos. 1 
to 3) as to be prejudicial to the Company and also oppressive to the minority 
of the shareholders, The respondents made an application that such a composite 
application could not be made under the Act. The application was heard by 
Tambe J. who delivered the following judgment on July 4, 1960 :— 


TAMBE J. This is a composite application under ss. 397 and 398 of the Com- 
panies Act of 1956, Act I of 1956. A preliminary objection has been raised on 
behalf of respondents Nos. 1 to 4 that such a composite application under both 
the sections is not tenable, and I am here concerned with this preliminary ob- 
jection. Reliance is placed on the provisions of r. 88 framed by the Supreme 
Court in exercise of the powers conferred by sub-ss. (/) and (2) of s. 643 of the 
Companies Act. Mr. Phadke, learned counsel for respondents Nos. 1 to 4, con- 
tends that on the language of this rule and having regard to the provisions of. ° 
ss. 397 and 398 of the Companies Act, reliefs under these two sections cannot be 
combined in one application. Mr. A. S. Bobde, on the other hand, contends 
that r. 88 is not applicable when relief is claimed both under s. 397 and s. 398 
inasmuch as both are against the management of the company and very often 
the facts giving rise to applications under both the sections may be overlapping. 


*Decided, July 6, 1962. Letters Patent 
Appeal Not 8 of 1960, against the order 
passed by Tambe J., in Civil Application No. 
583 of 1960, arising out of Civil Application 
No. 228 of 1960. - 

1 (1961] AJR. Cal. 443. 


{1961] A.I.R. Punj. 485. 
(1958) 60 Bom. L.R. 906. 
(1872) 8 Beng. L.R. 433, 
(1881) LL.B. 6 Cal. 594. 
[1953] N.L.J. 58, ¥.B- 
[1953] A.LR. .§.C. 108, 
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. Mr. Bobde has also further referred me to the provisions of former s. 153-C,of 
the Companies Act. It is his contention that s. 153-C has now been split upe 
into two sections for the purposes of convenience: 

Rule 10 ôf the aforesaid rules provides that unless A RTTA provided by 
these rule? or ‘permitted by the Judge, all applications under this Act shall be 
made by a petition or by a Judge’s Summons as hereinafter provided, Rule 11 
enumerates various applications. which are to be made by a petition. “tem (12) 4 
of r. 11 relates to applications under s. 397 and:item (13) relates to applica- 
tions under š. 398. This indicates that separate ‘application is required to be 
filed for obtaining relief under each of the two sections, Rule 88 reads: 

“Petitioneunder section 397 or 398.—(1) Where‘ a petition is ' presented under section 
397 or 398 on behalf of any members of a company: entitled to apply under section 
399 (1), by any ohe*or more of them, ‘the letter of consent signed by the rest of the 
members so entitled authorising the’ petitioner or petitioners to present the petition on 
their behalf, shall be annexed to the petition, and the: names and addresses of all the 
members on whose ‘behalf the petition is presented shall be set out in a schedule to 
the petition, and where the company has a share capital, the petition shall state whether 
the petitioners have paid all calls'and other sums due on their respective shares. Where 
the petition is presented by any member “or members’ authorised by the Central Go- 
vernment under section 399 (4), the order of the Central Government authorising such 
member or members to present the petition shall be similarly annexed to the @etition. 
A petition under section 397 shall be in Form No. 43, and a petition under section 398 
shall be in Form No. 44. i 

(2) A petition under section 397 or 398 shall nee ts withdrawn without leave of 
the Court, and where the petition has been presented by a member or members authorised: 
by the Central Government under sub-section (4) of section 399, notice of the ap- 


plication for leave to withdraw shall be given to the Central Government.” A 
The concluding portion of the first part of this ee provides | different Forms 
for applications under ss. 397 and 398. . : 


An application under s. 397 is an application for a relief in cases of oppres- 
sion.’ It enables the members’ of a company who complain that the affairs of the 
company ate being conducted'in a manner oppressive to any member or mem-e 
bers to seek relief, “while ait application under s.'398 is an application for relief 
in eases of mismanagement. ' It‘enables any member of the company who com- 
plains that the affairs of the company are being conducted in a manner preju- 
dicial to the interests ‘of the company to seek relief against it. Thus the sub- 
ject-matter of both these sections is distinct and. separate. Under s. 397 the 
relief claimed is against oppression of the minorit by the management chosen 
by the majority, while under s. 398 the relief claimed is against the mismanage- 
ment of the company by the manageihént' of the company. 

Prior to the present enactment: the Subject-thatter of these two sections was 
governed by s: 158-C and it was operi to the members to seek relief in one appli- 
cation against the management both in respect of their oppression as well as 
mismanagement of the affairs of the company. The ‘Legislature now by enact- 
ing ss. 397 and 398 has Separated the two subject-matters. It indicates that 

é joint trial of these'tw6 catises of action have been: considered to be inconvenient 
*and prejudicial to ‘thé management of the company in defending itself. 

Having regard to the provisions of r. 11(12), (18), r. 88 and the fact that 
former s. 153- C has been split up into two sections, ss. 397 and 398, in my 
opinion, the intention of the Legislature and the rule-making authorities is that 
separate applications should ‘be ‘filed i in respect of : a relief claimed under s. 397 
and s. 398 of the Companies Act.’ I do not find any qualification in r. 88 which 
would enable members of, the company to file a composite application, when the 
relief is claimed both under ss. 397 and 398. It is true that the reliefs claimed 
by the members under both these sections are claimed against the management, 
but the facts which the members will have to prove to obtain relief uder s. 397 
ave substantially of a different nature than what are required to’ be established 


aes aot ‘ 
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under s. 398. As already stated, to obtain relief under s. 397 the applicant will 
shave to establish oppression of the minority by the majority, while to succeed 
under s. 398, mismanagement of the affairs of the company will have*to be esta- 
blished. And this appears to be the reason for putting applications under these 
two sections under two separate heads in -r.-11 referred to above. “It is true 
that in some: cases the.facts constituting oppression of minority by majority 
may amount to mismanagement of the affairs of the company by the manage- 
ment of the company, but in that event it would always be open to the Court 
to hear both applications together ahd consolidate them for the purpose of trial 
to avoid recording of the same evidence twice over. 

In my opinion, therefore, the composite application filed by the applicant 
offends against the provisions of rr. 11 and 88. In the circumstances of the 
case, I consider that opportunity should be given to the applicant to confine 
his petition for reliefs under either of these two sections and oppbr tunity should 
be given to him to amend his petition accordingly. The applicant shall do so 
within a fortnight from today. 


Let the case be put up after three weeks. 
The applicant appealed under the Letters Patent. 


A. Ke Bobde and M. L. Vaidya, for the applicant. 
_ M. N. Phadke, M. N. Chandurkar and M. W. Purdnik, for respondent No. 1. 


PATEL J. , This is an appeal under ‘al. -15 of the Letters Patent against the 
judgment of Mr. Justice Tambe exercising company jurisdiction. 

The appellant made an application under the Companies Act, 1956, pur- 
porting to be one under ss. 397 and 398 of the Act against the company, known 
as the Nagpur Electric Light and Power Co., Ltd., of which he happens to be 
a share-holdet. The first ‘three respondents are its directors. In the applica- 
tion he alleged that the affairs of the company were so managed as to be pre- 
judicial to the company and also oppressive to the minority share-holders. This 
application was filed on February 8, 1960. On April 1, 1960, respondents Nos. 

*1 to 4 made an application that such a composite application cannot be made 
‘under the Companies Act. They also contended that separate Court-fees would 
be necessary on such applications or prayers and, thirdly, that they would be 
prejuditially affected at the trial because of these two causes of action together 
in the same application. The respondents prayed that the petition should be 
dismissed because it contravened r. 88 framed under the Companies (Court) 
Rules, 1959, or, in the alternative, to grant thrée weeks’ time to ers Tor filing 
a detailed reply to the allegations if the Court held otherwise. Justice 
Tambe took the view that separate applications would be necessary mn there- 
fore, gave an opportunity to the applicant to file his petition for Teliefs under 
cither of the two sections and adjourned the matter for amendment of the peti- 
tion within a fortnight from the date of his judgment. The applicant files the 
Letters Patent appeal. 

e Mr. Phadke has raised a preliminary objection that, the appeal from an order 
like the present is incompetent under el.’ 15 of the Letters Patent. According, 
‘to him, it is merely a processual order and not, one ‘which, in any manner, deals 
with the merits of the case between the parties and, ther efore, does not amount 
to a judgment within the meaning of cl. 15. This Court, has invariably accepted 
aud applied the definition of ‘ ‘judgment a formulated in The Justices of the 
Peace for Calcutta v. The Oriental ae Company" , where Couch C.J. said 

(p. Page 

..We, think that judgment in clause 15 means a decision which affects the merits 
of the question between the parties by determining some right or liability. It may be 
either final, or preliminary or interlocutory, the difference between them being that a 


eas l asra) 8 Beng. L.R. 433. 
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final judgment determines the whole cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters to be determined.” e. 

The application of this rule is illustrated by In the matter of the Petition. of 
sally Soondery Dabia,2 where the Court held an appeal lay from an order 
made by @ Single Judge of the Court under Order XLV, r. 15, Civil Procedure 
Code, refusing to trausmit for execution an order of His Majesty in Council. 
Though an order may appear to be processual it may end the case partly or 
wholly though no decision on merits is given in which case an,appeal ought to 
lie. 

In Manohar v. Baliram, a Full Bench decision of the Nagpur High Court, 
Hidayatullah C.J. said (p. 92): . 

“A judgment means a decision in an action whether final, preliminary or inter- 
locutory which decfdes either wholly or partially, but conclusively in so far as the 
Court is concerned, the controversy which is the subject of the action. It does not 
include a decision which ig, on a matter of procedure, nor one which is ancillary to 
the action even though it may ‘either imperil the ultimate decision or tend to make 
it effective. The decision need not be immediately executable per se but if left un- 
touched, must result inevitably without anything further, save the determination of 
consequential details, in a decree or decretal order, that is to say, an executive do- 
cument directing something to be done or not to be done in relation to the facts 
of the controversy. The decision may itself order that thing to be done or mot to-be 
done or it may leave that ver till after the ascertainment of some matters or details 
but it must not be interlocutory having for its purpose the ascertainment of some 
matters or details prior to the determination of the whole or part of the controversy.” 
The case Asrumati Debt v. Rupendra Debt relied upon by Mr. Phadke does 
not decide anything to the contrary. Their Lordships said (p. 200): 

«It certainly involves the determination of some right or liability, though it may 


not be necessary that there must be a decision on the merits.” Š 


e 
makéng it at the same time clear that it was not their purpose to frame an 


exhaustive definition of the word ‘‘judgment.’’ 

IË the order in question is merely processual and does not ent the matter 
so far as the applicant is concerned in respect of any of the prayers made by 
him, then certainly it cannot be regarded as a judgment subject to appeal under 
cl. 15. It appears to us that the order made by the learned Judge must clearly 
result in denying to the applicant reliefs either under s. 397 or 398 of ¿he Com- 
panies Act. If he did not amend the application as directed by the learned 
Judge, either one or both the prayers may be rejected. In either event it clear- 
ly appears to us, therefore, that the judgment under appeal satisfies the con- 
dition of its being a final judgment. 

The next question is whether a composite application is permissible. It is 
undoubtedly true, as has been observet by the learned Judge, that originally as 
s. 158-C, stood in the Indian Companies Act, 1913, as amended in 1936, it cou- 
tained subject-matters of both ss. 397 and 398, while in the present Act they have 
been separated into two separate sections. That, with respect, in our view, docs 
not necessarily mean that the rights under the two are completely distinct and so 
conflicting that they cannot be combined in a single petition. Section 399 fe- 
quires the same qualifications for those making an application either under s. 397 
or 398. The procedural part of giving a notice to the Central Government is also 
the same and in the later sections the applications under ss. 397 and 898 are 
treated together. Section 402 enumerates, among other things, the powers 
which the Court may exercise in an application either under s. 397 or 398 The 
Court is entitled to exercise any of those powers irrespective of the fact whether 
an application is either under s. 397 or 398. The reliefs, therefore, available 
under s. 897 or 398 are the same. The power to pass interim orders 
under s. 403 is also the same. Though, therefore, these two causes of action are 


2 (1881) LL.R. 6 Cal. 598. 4 [1953] ALR. S.C., 198. © 
3 [1953] N.L.J. 58, F.B. 
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separated, it would not necessarily embarrass the trial of a composite petition 
¿n any manner. In view of the above connection between the two, merely on 
this ground it cannot be said. that it was intended that separate | applications 
must be made. Š A 
The learned counsel relies on the Rules that have been framed’ under the 
Companies Act by the Supreme Court and contends that these Rules gives a very 
clear indfeation that it was never intended that prayers under these two sec- 
tions could be combined in one application. , For this purpose he relies parti- 
eularly on rr. f1 and 88. Rule 10°is a general rule and provides that: 
“...Unless otherwise provided by these rules or permitted by the Judge, all appli- 
cations under the Act shall be made by a petition or by a Judge’s summons as herein- 
after provided.” 
The first part of r. 11 then specifies cases where applications must be by peti- 
Gone, and sub-r. (b) of that rule -provides that 
«...All other applications under the Act or under tĦfe Rules shall be made by a 
iia summons, returnable to the Judge sitting in Court or in Chambers as herein- 
after provided”. 
Rule 11 would appear not necessarily to intend that relief under ss. 397 and 
398 must necessarily be by a separate petition. It is intended merely to enu- 
merate in what cases petitions have to be filed and in what cases Judge’s sum- 
mons ould be sufficient. It must also be remembered that in many cases peti- 
tion is likely to be made either under s. 397 or 398. It is for this reason that 
, they have been separately itemised in the rule. 

Rule 88 deals with petitions under ss, 397 and 398. This would suggest that 
there is a great deal of similarity between the two. It lays down the require- 
ments of making a proper petition and it then provides that a petition under 
s. 397 shall be in Form No. 48, and a petition under s. 398 shall be in Form 
No. 44. The learned counsel also relies on Forms 48 and 44. Substantially 
the forms are identical except in so far as para. No. 7 in each case requires the 
petitioner. to set out all necessary facts which entitle him to relief under s. 397 
or 398. 

In this connection we must notice r. 6, which distinctly states that 

“Save as provided by the Act or by these Rules, the practice and procedure of 
the Court and the provisions of the Code so far as applicable, shall apply to all proceed- 
ings under the Act and these Rules.. 

The mere fact that the two matters are separated in the Companies Act in the 
manner it is done and that r. 11 enumerates as to in what matters petitions are 
necessary does not, in our view, amount to ‘‘save as provided by the Act or by 
these rules’’. We must, therefore, turn to the provision of the Civil Procedure 
Code to see if a combination of such causes of action is permitted under the 
Code. Order II, r. 3, of the Civil Procedure Code permits a plaintiff or plain- 
tiffs jointly interested to unite in the same suit several causes of action against 
the same defendant or defendants jointly. It is difficult to hold, therefore, 
that the applicant is not entitled to join the two causes of action in one petition. 
e Cases have occurred where such composite petitions have been made to the 
Court. These are In re Hindusthan Co-op. Ins. Society,5 and Mohan Lal vs ° 
Punjab Company, Ltd.© It is pointed by the learned counsel for the respon- 
dents that in .these cases the question was not particularly canvassed. That 
only shows that the counsel in those cases thought that it would be permissible 
to make such applications. . Coming closer, in Bilasarai v. Akola Electric Sup- 
ply Co.? a composite petition both for winding up and directions under ss. 397 
and 398 was filed and was entertained. Chagla C.J. while delivering the judg- 
ment emphasized that as in other matters of life so also in law, a happy com- 
promise is better than an extreme attitude, and he then proceeded to lay down 

5 [19611 A.T.R. Cal. 443. 7 (1958) 60 Bom. L.R. 306. 

6 [1961] ALR. Punj. 485. 7 
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a Fule of practice in respect of such petitions. He says (p. 909): . 


. Tt would also lead to this useful result, that when the petition comes up before ta 


the Company Judge after it has been accepted, not. only the company will be before 
the Company Judge, but also the Central Government. At that stage the learned Judge, 
will give such directions as he thinks proper. With regard to winding up, if he wishes 
to go further info the: matter, he would have the petition advertised as requéred under 
the High Court Rules. If, on the other hand, he thinks that there is no case for winding 
up, he may dispose of that part of the petition, ənd with regard to s# 397 and 398 he 
would give such directions as the Companies Act provides, as we have just pointed out, 
after hearing both the company and Central Government. If the petition is not a com- 
posite petition and is only a petition under ss. 397 or: : 398, we suggest that a similar 
practice should be followed.” 

We think, therefor e that such a composite e is competent. 

In the presenf case, it was also contended in para. 8 of the answer by the res- 
pondents that it was diffeult for the respondents to clearly understand upon 
what allegations the petitioner relied for the relief under s. 897 and on what 
allegations he relied for the relief under s. 398. A perusal of this application 
shows that the applicant made allegations against the management which 
furnish a cause. of action under s. 397 as well as under s. 398. Really 
speaking, the application sets out the facts and merely wants the Court 
to.draw an inference of gppression as well as mismangement from th® same 
facts. By asking the applicant to file another application what we will be 


requiring him to do would be to file another copy of the same application and . 


then in one pray for relief under s. 397 and in the other, under s. 398. We ‘do 
not think any useful purpose can be served by such a procedure. 

The order, therefore, under appeal has to be set aside. We give two months’ 
time to-the “respondents to file their answers to the application. Costs will be 


costs in the cause. 
Order set aide. 
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SUPREME COURT. 


Present: Mr. Justice J. L. Kapur and Mr. Justice Raghubar Dayal. 


VITHAL KRISHNAJI NIVENDKAR v. PARDUMAN RAM SINGH.* 


Bombay Rents, Hotel and Lodging House Rates (Control) Act (Bom. LVII of 1947), Sec. 
18(1)—Sum of money paid ostensibly as donation to person acting on behalf of chari- 
table trust for grant of lease of premiges belonging to trust—Whether payment of 
such sum comes within mischief. of s. 18(1)—Meaning of word “consideration” in 
S., 18(1) whether ‘restricted to non-pecuniary consideration alone. 


A sum of money paid ostensibly as a donation by a person to the person acting 
on behalf of the landlord, which was a charitable trust, in respect of the grant of 
a lease of the premises, comes within the expression “fine, premium or other like 
sum or deposit or any consideration other than the standard rent” in s. 18(1) of 
the, Bombay Rents, ‘Hotel and Lodging House Rates Control Act, 1947. 

The meaning of the word “consideration” in s. 18(1) of the Act is not restricted 

-7 to non-pecuniary consideration alone. 
: Karamsey Kanji v. Velji Virji,7 approved. 


Tue facts.appear at 61 Bombay Law si 1662. 


R. Gopalakrishnan, for the appellant. . i -e 7 


H. R. Khanna and R. H, Dhebar, for saute No. 2. 


*Decided, March 27, 1962." Criminal Np. 1 (1954), 56 Bom. LE alg... eri 
- peal No. 52 of 1960. i teal 
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RAGHUBAR DAYAL J. This amal by special leave, raises the question whether 
*&{ sum of money paid ostensibly as a donation by a person to the pesson acting 
on behalf of the landlord, which was a charitable trust, in respect of the grant 
of a lease of the premises, came within the expression ‘fine, premium or ‘other 
like sum or deposit or ‘any: consideration other than the standard rent’ in sub- 
s. (J) of s. 18 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947 (Bom. Act LVII of 1947 j hereinafter called the Act. 

The question arises in these circumstances. The appellant was the President, 
Trustee and Secretary of the Tillori Kunbi Samajonnati Sangh (hereinafter 
called the Sangh), Bombay, in 1958. The Sangh was a public trust registered 
under the Bombay Public Trusts Act, 1950. Respondent No. 1 apprbached him 
for taking on rent one of the residential blocks of Waghe Hall at St. Xavier 
Road, Parel, Bombay, which was owned by the aforesaid “Sangh. The appellant 
agreed to grant the lease'of the premises at a monthly rental of Rs. 85 in favour 
of respondent No. 1 on payment of Rs. 3,251 as donation to the building fund 
of the said Sangh. Respondent No. 1 paid this amount in four instalments, three 
of which were paid prior to May 1, 1958, and the fourth, of Rs. 1,000, on May 1, 
1958, before his actually occupying the premises. The appellant admits the 
receipt of this amount of Rs. 3,251, for donation to the building fund. He con- 
tends that he was not a ‘landlord’ as defined in the Act. The Presidency 
Magisteate, 7th Court, Dadar, held that the amount was received as a premium, 
as a condition precedent for letting the premises to respondent No. 1 and that, 
therefore, the appellant committed the offence under s. 18(/) of the Act. 

On appeal, the High Court of Judicature at Bombay held that the aforesaid 
payment, even if it did not come within the expression ‘premium or other like 
sum’ for granting the tenancy of the premises, it was received by the appellant 
as ‘consideration other than the standard rent’ in respect of the grant of a lease 
of the premises and, therefore, the conviction was correct. It accordingly dis- 
T, the appeal. It is against this order that the’ appellant has filed this 
appea 

Learned counsel for the appellant has urged that various enactments allowed 

companies to receive donations and that the Memorandum of Association and 
“the Rules of the Sangh also permitted receipt of gifts of money, that respondent 
No, 1 made the donation voluntarily and that, therefore, the donation cannot 
amount to a ‘premium’ or ‘consideration’ contemplated by sub-s. (7) of s. 18 
of the Act. The fact that the Sangh can legally receive donations from persons 
whether belonging to the Tillori Kunbi community or not has no bearing on 
the question before us. If the donation has been received in respect of the 
granting of the lease and not as a free donation for the advancement of the 
purposes of the Sangh, it will come yan the expressions ‘premium’ or fcon- 
sideration’ in s. 18. ; 
. Both the Courts- below have held that the so called donation was not a free 
gift to the Sangh but was paid by respondent No. 1 and received by the appellant 
for the letting of the premises to respondent No. 1. There is evidence on the 
record to support this finding of fact. We see no reason to consider the finding 
vétiated by any error of law. 

Our attention has been drawn by the learned counsel for the appellant to the 
letter dated July 2, 1958, sent by respondent No. 1 to the Secretary of the Sangh. 
Respondent No. 1 ‘said in para. 1: , 

..I became a tenant of one of your “ground. floor blocks by paying a donation of 
Rs. 3, 251 only and in return I was promised a clean new block.” 
This statement in no way supports the contention for the appellant that the 
amount was paid as a free gift for furthering the objects of the Sangh. On the 
other: hand, it clearly states that respondent “No. 1 became a tenant “by paying 
a donation of Rs: 3,251. The mere use of the word ‘donation’ does not take 
away the effect of the other expressions used which clearly support the finding 
of the High Court that the payment was made for the purpose of getting the 
tenancy of the premises. 
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. It was further urged that charitable trusts are weit from the operation 

of the Act and reference was made to the provisions of s. 4 of the Act. Clausé* 
(ii) of sub-s, (2) of this section provides that the State Government may direct 
that all or,any of the provisions of the Act shall not, subject to such conditions 
and terms as it may specify, apply generally to premises: held by a public trust 
for a religious or charitable purpose and let at a nomiztal or concessional rent. 
There is nothing on the record to show that the State Government had issued 4 
any such directions. Further, the amount gharged for the premises let to res- 
pondent No. 1 cannot be said ‘to be nominal and has not been shown to be con- 
cessional rent. This contention, therefore, has no force. 


The contention that the appellant does not come within the expression ‘land- 
lord’ defined in sub-s. (3) of s. 5 has no force. ‘The expression ‘landlord’ in- 
cludes a person who is receiving, or is entitled to receive, rent in respect of 
any premises oh account, or on behalf, or for the benefit of any other person, or 
as a trustee for any other person, The appellant was a trustee of the Sangh. 
He was receiving rent on account and on behalf of the Sangh and clearly, 
therefore, he comes within the expression ‘landlord’ as defined in the Act. 

It is further contended that the amount paid does not come within the ex- 
pressions ‘premium’ or ‘consideration’ in sub-s. (J) of s. 18 of the Act. We do 
not agree. ‘Premium’ means any amount paid for the purpose of getting a 
lease, It was certainly paid as a ‘consideration’ for obtaining the lease®in this 
case. We agree with the High Court that there is no reason ‘to restrict the ex- 
pression ‘consideration’ to non-pecuniary consideration alone, as was held in 
Karamsey Kanji v. Velji Virji.1 No good reason exists for restricting the 
meaning of this word to non-pecuniary consideration alone, even though any 
pecuniary consideration paid in respect of the grant of the lease will usually 
come within the expression ‘premium’. The fact that the sentence of fine, 
according to the provisions of sub-s. (7) of s. 18, is not to be less than the ‘value 
of the consideration received’ is not sufficient to limit the expression ‘considera- 
tion’ to non-pecuniary consideration alone. 

The previous rent-control Acts, viz., the Bombay Rent Restriction Act, 1939 
(Bom. Act XVI of 1939) and the Bombay Rents, Hotel Rates and Lodging, 
House Rates (Control) Act, 1944 (Act VII of 1944) which were repealed by 
the Act provided in ss. 10 and 8 respectively, against the landlord’s requiring 
the payment of any fine, premium or any other like sum in addition to the rent 
in consideration of the grant, renewal or continuance of a tenancy of any pre- 
mises. The addition of the words ‘deposit or any consideration’ in sub-s. (/) 
of s. 18, must have been to cover all payments besides -the standard rent in eon- 
sideration of getting the tenancy. In the circumstances, it need not be a matter 
of surprise that certain extra payments may come within more than one of the 
expressions ‘fine’; ‘premium’, ‘other like sum’, ‘deposit’ or ‘consideration’. 

In this connection, reference may be made to Explanation I to sub-s. (4) to 
s. 18 which reads: 

“For the purpose of sub-section (1)— 

(a) except as provided in sub-section (3) receipt of rent in advance for more than 
three months in respect of premises let for the purpose of residence, or 

(b) where any furniture or other article is sold by the landlord to the tenant either 
before or after the creation of tenancy of any premises, the excess of the price received 
over the reasonable price of the furniture or article, 
shall be deemed to be a fine or premium or consideration.” 
The receipt of rent referred to in cl. (a) and the excess of the price received 
over the reasonable price of the furniture or other article referred to in el. (b) 
is always to be in cash and yet the Explanation provides that the receipt of rent 
and the excess of the price coming within the provisions of cls. (a) anad (b) res- 
pectively, shall be deemed to be a ‘fine or premium or consideration’. 

Lastly, it was urged that the appellant just acted on behalf of the trust and 


1 (1954) 56 Bom, L.R. 619. 
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‘ not for any personal reasons. Such a consideration does not affect the question 
,of the appellant’s conduet coming within the provisions of sub-s. (/) of s. 18 
“and can affect only the sentence, which, in the present case, had beer the mini- 
mum possible under the law. The appellant was sentenced to imprisonment till 
the rising of the Court and a fine of Rs. 3,251. Sub-section (J) of s. 18 provides 
that a person, on convicfion for the offence under that section be punished with 
imprisonnfent for a term which may extend to six months and shall also be 
punished with fine which shall not be less than the amount of fine, premium or 
sum or deposit ôr the value of the tonsideration received by him. 

‘We are, therefore, of opinion that the appellant has been rightly convicted 
under s. 18(1 ) of the Act and, accordingly, dismiss the appeal. 


hy : _ Appeal Genial 


Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justice N. Rajagopala Ayyangar and Mr. Justice 
r T. L. Venkatarama Aiyar. 


M. G.. AGARWAL v. THE STATE OF MAHARASHTRA.* 
Criminal Procedure Code (Act V of 1898), Sec, 423 (1) (a)—Indian Evidence Act (I of 
` 1872), Sec. 3—Approach of High Court in dealing with appeal against acquittal—Ap- 
` plicability of test that order of acquittal can be revereed only for “substantial and 
compelling reasons”—Circumstantial evidence—Doctrine of benefit of doubt, applica- 
bility of. , 


The approach of the High Court in dealing with an appeal against acquittal under 
s. 423 (1) (a) of the Criminal Procedure Code, 1898, ought to be cautious but however 
circumspect and cautious the approach may be in dealing with such an appeal, the 
High Court is entitled to reach its own conclusions upon the evidence adduced by 
° the. prosecùtion in respect of the guilt or innocence of the accused. Therefore, the 
test suggested that an order of acquittal can be reversed only for “substantial and 
compelling reasons” must not be construed as a formula which -has to be rigidly 
applied in every case and so, it is not necessary that before reversing a judgment 
of acquittal, the High Court must necessarily characterise the findings recorded there- 
iñ as perverse. 

In dealing with appeals against orders of acquittal, the High Court bears in mind 
the presumption of innocence in favour of an accused person and cannot lose sight 
of the fact that the said presumption is strengthened by the order of acquittal passed 
in his favour by the trial Court and so, the fact that the accused person is entitled 
to the benefit of a reasonable doubt will always be present in the mind of the High 
Court when it deals with the merits of the case. 

Sheo Swarup v. The King-Emperor,! Nur Mohamad v. Emperor, Surajpal Singh v. 
The State,’ Ajmer Singh v. The State of Punjab,‘ Sanwat Singh v. State of Rajas- 
than’ and Harbans Singh v. State of Punjab,’ referred to. 

Circumstantial evidence can be reasonably made the basis of an accused person’s 
conviction if it is of such a character that it is wholly inconsistent with the innocence 
e of the accused and is consistent only with his guilt. If the circumstances proved in 


then the accused is entitled to the benefit of doubt. In applying the above principle, 
it is necessary to distinguish between facts which may be called primary or basic 
on the one hand and inference of facts to be drawn from them on the other. In 
regard to the proof of basic or primary facts, the Court has to judge the evidence 
in the ordinary way, and in the appreciation of evidence in respect of the proof 
of these ‘basic or primary facts there is no scope for the application of the doctrine 


*Decided,eAprit 24, 1962. Criminal Ap- s.c. [1945] A.LR.P.C, 151. 
peals Nos. 176 of 1959 and 40 of 1960. [1952] S.C-R. 193. 

1 (1984) L.R. 61 I.A. 898, [1958] S.C.R. 418. 

i s.c@ 86 Bom. L.R. 1185. [1961] A.LR. S.C. 715. 

2 (1945) 48 Bom. L.R. 287, [1962] A.I.R. S.C. 439. 
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the case are consistent either with the innocence of the accused or with his guilt, | 
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of benefit of doubt. The Court considers the evidence and decides whether that > 
evidence proves a particular fact or not. When it is held that a certain fact’ ig, 
proved, the question arises whether that fact leads to the inference of guilt of the” 
accused person or not, and in dealing with this aspect of the problem, the doctrine 
_of benefit of doubt would apply and an inference of guilt can be drawn only if the 
proved fact is wholly inconsistent with the innocence of the accused and is con- 
sistent only with his guilt. ; | . 
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Tue facts are stated in the judgment. | i 

"ALS. R. Chari, with J. B. Dadachanji, O. C. Mathur and Ravinder Narain, 
for the appellant (In Cr. A. No. 176 of 1959). | 

Miss Frenny Par rekh and K. R. Chaudhuri, for ‘the appellant (In Cr. A. No. 
40 of 1960). 

Jai Gopal Sethi, with R. L. Mehta and R. H. Dhebar, for the PETAN (In 
both ‘the Appeals).* . 


GAJENDRAGADKAR J. A criminal conspiracy to‘ which, ae to the pro- 
secution, M. G. Agarwal, M. K. Kulkarni and N. Laxminarayan, hereafter called 
accused Nos. 1, 2 “and 3 respectively, were parties between December, 1954 and 
June, 1955 at Bombay, has given rise to the criminal proceedings from which 
the two present appeals arise. At the relevant time, the three accused persons 
were attached to the office ‘of the Income-tax Officer, Ward No. A-III in Greater 
Bombay. Accused No. 1 was designated as the First Income-tax Officer, and 
accused Nos. 2 and 3 worked under him as second and third Assessment Clerks 
respectively. The main charge against these persons was that during the re- 
levant period, they had entered into a criminal conspiracy by agreeing to do 
or cause to be done illegal acts by corrupt and illegal means and by abusing 
their position as public servants to obtain for themselves pecuniary advantage 
in the: form of income-tax refund orders and this’ ‘eriminal object was achieved ° 
by issuing the said refund orders in the names of persons who either did’ not 
exist or were not assessees entitled to such refunds. The prosecution case was 
that after the said refund orders were thus fraudulently issued, they were, 
fraudulently cashed and illegally misappropriated. The ten persons in whose” 
names these refund orders were fraudulently issued were G. M. Thomas, P. N, 
Swamy, K. S. Patel, S. R. Bhandarkar, S. P. Jani; D. M. Joshi, C. B. Kharkar, 
Ramnath Gupta, V. M. Desai and K. V. Rao. It appears that twenty-five bogus 
vouchers were issued in respect of these ten fictitious cases; eleven accounts were 
fraudulently opened in different banks in Bombay and misappropriation to the | 
extent of Rs: 54,000 has thereby been committed. That, in substance, is the main 
charge which was levelled against the three accused. persons. ; 

Nine other subsidiary charges wereealso framed against them. Charges 2, 
3 and 4 were in-respect of the: income-tax refund order issued on January 
7, 1955, in favour of Mr. G. M. Thomas. The ‘prosecution alleged that by 
their several acts in respect of the issuance of this refund order, the three ac- 
cused persons had committed offences under ss. 467 and 471 read with s. 34, 
Indian Penal Code, as well as s. 5(2) of the Prevention of Corruption Act 

eread with s. 5(/) (d) of the said Act and s. 34 of the Indian Penal Code. Simi- 

larly, charges 5, 6 and 7 were framed under the same sections respectively in 
regard to the income-tax refund order issued in favour of Mr. G. M. Thomas 
on April 2, 1955. In regard to the income-tax refund order issued in 
favour of Mr. S. R. Bhandarkar on April 2, 1955, charges 8, 9 and 10 were 
framed under the said respective sections. That ‘is how the case against the 
three accused persons under ten charges was tried by the Special Judge, Greater 
Bombay. 

It would thus be seen that, in substance, the prosecution ease is that i in order 
to carry out the criminal object of the conspiracy, the three accused persons 
adopted a very clever and ingenious modus operandi in defrauding the public 
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treasury. They decided to take adequate steps to issue income-tax refund 
„orders in the names of non-existing persons and to misappropriate the amounts 
by encashing the said refund certificates issued in pursuance of the said re- 
fund orders. In furtherance of the conspiracy and in furthefance of the 
ecommon intention of all the conspirators, steps were taken to forge the signa- 
tures of the ‘said fictitipus persons as claimants wherever necessary, to prepare 
some of fhe supporting documents and to deal with the cases as though they 
were cases of genuine assessees submitting a return and making a claim for 
refund. It is by adopting this cléver device that all the accused persons have 
sueceeded in sues oproc tials such a large amount as Rs. 54,000. 

It appears that when a return or refund application is received in the In- 
come-tax Office, it first goes to the assessment refund clerk, who, in? due course, 
puts it up for orders before the Income-tax Officer. In ‘ordinary course, the 
TIneome-tax Officer sends a notice to the assessee, examines him and the accounts 
produced by him to see if the return is correct. That done, an assessment 
order ‘is passed by the Income-tax Officer. Thereafter, a form known as T.T. 
30 form is prepared. This form contains several columns which, when filled 
in, give details about the income-tax payable by the assessee, the tax paid by 
him,-the refund ordered by the Income-tax Officer or the collection demanded 
by. him. After this form is duly filled, it is sent to another clerk for preparing 
the refund order. At that stage,.the refund order is prepared and the said 
order -together with the demand and collection register and I.T. form 30 are 
sent back- to the Income-tax Officer who examines the record and signs the 
refund order and the I.T. form 30 and himself makes or causes to be made an 
entry in the demand and collection register. At this time, he also cancels the 
refund: certificates, such as dividend warrants. The Income-tax Officer also 
receives the advice memo prepared by the refund clerk and signs it. The said 
memo is sent to the Reserve Bank and the refund order is sent to the assessee. 
After the refund voucher is cashed by the Reserve Bank, the advice memo. is 
recéived back in the Income-tax Office. It is thereafter that an entry if made 
in the Daily Refund Register. The prosecution case is that the conspirators 
purported ‘to adopt all steps which they deemed necessary to carry out their 

e criminal object in order formally to comply with the procedure prescribed 
by the department in making refund orders. 

At this stage, it is relevant to state briefly how, according to the prosecu- 
tion, the fraud of the conspirators was discovered. In April, 1955, Mr, Sun- 
dararajan who was then the Commissioner of Income-tax, Bombay City, re- 
ceived a report that many irregularities were being committed in respect of 
refund orders issued by A-III Ward. On receiving this report, he told Mr. 
Gharpure, who was the Inspecting Assistant Commissioner of Income-tax, A- 
Range, to carry out an inspection of the work of accused No. 1. He, however, 
cautioned Mr. Gharpure to carry out his assignment as if he was making an 
inspection in the normal course in order that no suspicion should arise in the 
mind of accused’ No. 1. Mr. Gharpure accordingly made inspection and sub- 
mitted his report on June 6, 1955. It is common ground that Mr. Gharpure 
gas not able to discover any fraud. 

On June 10, 1955, Mr. Sundararajan asked Mr. Gharpure to produce before , 
him all the refund books kept in A-III Ward. They were accordingly prot 
duced before him. On examining these books, Mr. Sundararajan found cer- 
tain suspicious features. He came across one counter-foil of the refund order 
in the name of G. M. Thomas and he noticed that the relevant postal acknow- 
ledgment did not bear any postal stamp and presented a clean and fresh ap- 
pearance.. That. appeared to Mr. Sundararajan to be suspicions. He also 
found that a number of refunds were made in round figures which was very 
unusual.» The files showed that on the back of the counter-foils the postal ac. 
knowledgments were not stuck up nor were advice notes stuck up. His suspi. 

_ gions haying been raised by these unusual features of the files, Mr. Sundarae 
rajan conducted a further scrutiny of the six counter-foil books particularly 
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to find out whether the refund orders were in respect of round figures and he 
found that such refund orders had been passed in the names of Messrs. G. M.°* 
Thomas, K? S. Patel, P. N. Swamy, D. N. Joshi and S. R. Bhandarkar. After 
the refund orders were encashed, they were sent. to the Accountant-General’s, 
Office by the Reserve Bank and so, Mr. Sundararajan thought that he could 
ha them from the said office. All this happened in the evening of June 10, 

5. i 4 

On June 11,1955,- which was a Saturday, Mr. Sundararajan. called for the i 
income-tax files of some of the persons named above including G. M. Thomas 
and K. S. Patel along with the files of twenty other regular assessees. The 
files of the twenty regular assessees were submitted to him but not of the ten 
fictitious persons. On enquiry, he was told that those files were not available. 
The non-productions of the said files confirmed his,suspicion that something ir- 
regular must have happened in respect of them. That is why he sent for ae- 
cused No. 1 at 2 p.m. but hg was not in his office. He came at 3 p.m. Mr. Sun- 
dararajan showed him the relevant counter-foils and examined him. The 
statement made by accused No. 1 was duly recorded by Mr. Sundararajan, As 
a result of the enquiry made by him; Mr. Sundararajan was satisfied that the 
three accused persons had fraudulently brought into existence several docu- 
ments as a result of which a large amount had been misappropriated, and so, 
he requested the Central Board of Revenue to suspend accused No. 1. e ` 

At that stage, Mr. Sundararajan naturally wanted to search the office of 
A-III Ward, but he could not carry out the search since he was told that the 
key of the A-III ward Office had been taken away. by accused No. 3. He then 
left instructions with the police-guard of his office that nobody should be al- 
lowed to enter the room of A-III Ward without his permission. Next day, he 
attended his office but he found that no person in A-III Ward had gone to 
work. Before he left the office, he got the office of A-III Ward sealed and left 
word with the Inspector on duty that if any person came to work in that office e 
thereafter, it should be reported to him. After’ Mr. Sundararajan reached 
home, he received a telephone message that accused No. 3 had come to A-III 
Ward Office with the keys. Mr. Sundararajan directed the Inspector to take 
charge of the keys from accused No. 3 and ask him to attend office the next day. 

Next day was a Monday (June 18, 1955). On that day, Mr. Sundararajan 
accompanied by certain other officers went to the office of A-III Ward, opened 
the seal and the lock and after going inside, attached six registers. He also 
made a search for the assessment records of the ten persons in question but he 
did not find them. He then transferred accused No. 1 to an unimportant 
charge and instructed the Banks that no withdrawals should be allowed from ° 
any of the eleven accounts, since the said accounts: appeared to him to be sus- 
picious. He then sent for accused No. 8 and examined him. He also sent for 
aceused No. 2 but he was not available since he had igone on leave. He directed 
one of his inspectors to enquire whether the said ten persons were real per- 
sons or were merely fictitious names. All this happened on June 13, 1955. 

On June 14, 1955, Mr. Sundararajan went to A-III Ward Office along with 
accused No. 8. He wanted to search for the missing papers, viz., the assess.. 

ment record of the ten persons in question. Accused No. 3 waited for some 
fime and then opened accused No. 2’s table and took out some papers. A list 
of these papers was made and they were taken in charge. This list has been 
signed by Mr. Sundararajan and the officers who accompanied him as well as 
by accused No. 3. Thereafter, accused Nos. 2 and 3 were suspended and as 
a result of the investigation which followed, all the: three accused persons were 
put up for their trial before the learned, Special Judge for Greater Bombay 
on the charges already indicated. 

Before the learned trial Judge, accused No. 3 pleaded guilty to all the char- 
ges framed against him, whereas accused Nos. 1 and 2 denied that they: had 
anything to do with-the alleged commission of the offences charged. e 

The prosecution sought to prove its case against all the three persons by 
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producing before the’ learned trial Judge the relevant documents including 
ethe files kept in A-III Ward office, and it examined four witnesses from the de- 
partment for the purpose of showing the procedure that is followed’in passing 
assessment orders and granting refunds and with the object of showing that 
the conspiracy could not have succeeded- without the active assistarice and co- 
operation, of accused No. 1. These witnesses are Sundararajan, P.W. 1, Nag- 
wekar, P.W. 2, Subramaniam, P.W. 5 and Downak, P.W. 21. It also examined 
Das Gupta, P.W. 26, to prove the handwriting of the accused persons. Eleven 
other witnesses were examined to “prove the identity of accused Nos. 2 and 3 
in respect: of the steps taken by them to open accounts in different banks in 
order to encash the refund vouchers issued in pursuance of the refund orders 
passed by accused No. 1. 

The learned trial Judge held that the evidence adduced*by the prosecution 
did not establish beyond a reasonable doubt the existence of tke criminal con- 
spiracy between the three accused. He was not incjined to hold that the ten 
alleged persons were non-existent. Even so, he proceeded to deal with the 
case on the basis that the ten persons were non-assessees and yet the refund 
orders had been passed in their favour. According to the learned trial Judge, 
accused No. 1 may have innocently signed the relevant documents without 
looking to them in a hurry to dispose of cases, placing confidence in his staff, 
and sę it would be difficult to hold that he was a member of the conspiracy. 
The utmost, said the learned Judge, that can be argtied against him is that he 
was negligent. That is how he acquitted accused No. 1 of the principal charge 
of conspiracy under s. 120-B and as a result, the other charges as well. In 
regard to accused No. 2, the learned Judge was likewise not satisfied that the 
evidence adduced by the prosecution to prove his signatures on the relevant 
documents established the fact that he had signed those documents and he was 
not impressed by the other evidence led before him to show that he assisted ac- 
cused No. 3°in the matter of encashing the refund vouchers. On these find- 
ings, accused No. 2 was acquitted of all the charges framed against him. *Since 
accused No, 3 had pleaded guilty to the charges, the learned Judge convicted 
him under ss. 467, 471 of the Indian Penal Code and s. 5(2) of the Prevention 
of Corruption Act and: sentenced him to different terms of imprisonment which 
were ordered to run concurrently. He, however, acquitted accused No. 3 so 
far as the charge of conspiracy was concerned and he acquitted accused Nos. 
1 and 2 of all the offences. 

Against the order of acquittal passed by the learned Judge in favour of ac- 
cused Nos. 1 and 2, the State of Maharashtra preferred an appeal in the Bombay 
High Court and this appeal succeeded. The High Court has found that the 
learned trial Judge misdirected himself by assuming that accused No. 1 had 
pleaded that he had negligently signed „the relevant documents and passed the 
relevant orders in a hurry, placing confidence in his staff. The High Court 
has pointed out that far from pleading negligence, accused No. 1 had definitely 
stated in his written statement filed in the trial Court that before he directed 
the issue of refund in the ten cases, he had examined the files containing the 
gupporting documents and had satisfied himself that it was proper to allow the 
refund in each one of those cases. This position was conceded by the learned 
advocate who appeared for accused No. 1 in the High Court. The High Cour? 
then examined the question as to whether the ten assessees were existing per- 
sons or were fictitious names and it came to the conclusion that the ten names 
given for the eleven accounts in which refund orders were passed were ficti- 
tious names. The High Court then examined the circumstantial evidence on 
which the prosecution relied in support and proof of its main charge of con- 
spiracy between the three accused persons and it came to the conclusion that 
the said ¢harge had been proved against all the three accused persons beyond 
a reasonable doubt. That is how the High Court partially allowed the appeal 
preferredeby the State and convicted all the three accused persons under s. 120-B 
of the Indian Penal Code. It also convicted accused No. 2 of the offences under 
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ss. 467, 471, Indian Penal Code, and s. 5(2) of the Prevention of Corruptipn- 
Act. In regard to the other offences charged, the order of acquittal was con». 
firmed, Heving convicted accused Nos. 1 and 2 under s. 120-B, the High Court 
has sentencetl each one of them to suffer rigorous imprisonment for 18 months 
for the saitl offence. Accused No. 2 has also been directed to suffer rigorous 
imprisonment for 18 months in respect of each of the pffences under ss. 467, 
471, Indian Penal Code, and s. 5(2) of the Prevention of Corruption Act. 
These sentences are ordered to run concurrently with the sentence ordered 
under s, 120-B. It is against this order of tonviction and senfence passed by 
the High Court in appeal that accused Nos. 1 and 2 have come to this Court 
by special leave by their appeals Nos. 176 of 1959 and 40 of 1960. 


Since the impugned order of conviction and sentence was passed against 
the appellants by the High Court’ in exercise of its powers under s. 423 of the 
Criminal Procedure:Code while hearing an appeal against their acquittal, the 
first question which calls for our decision relates to the extent of the High 
Court’s powers in interfering with orders of acquittal in appeal. This ques- 
tion has been discussed and considered in several judicial decisions both by the 
Privy Council and this Court. In dealing withthe different aspects of the 
problem raised by the construction of s. 423, emphasis has sometimes shifted 
from one aspect to the other and that is likely to create a doubt about the true 
scope and effect of the relevant provisions contained in s. 423. Therefqre, we 
propose to deal with that point and state the position very briefly. 


Section 423(1) prescribes the powers of the appellate Court in disposing of 
appeals preferred before it and cls. (a) and (b) deal with appeals against ac- 
quittals and appeals against convictions respectively. There is no doubt that 
the power conferred by cl. (a) which deals with an appeal against an order of 
acquittal is as wide as the power conferred by cl. (b) which deals with an 
appeal against an order of conviction, and so, it is obvious that the Fligh Court’s 
powers in dealing with criminal appeals are equally wide whether the appeal 
in question is one against acquitial or against conviction. That is one aspect 
of the question, The other aspect of the question, centres round the approach 
which the High Court adopts in dealing with appeals against orders of acquittal. , 
In dealing with such appeals, the High Court naturally bears in mind the pre- 
sumption of innocence in favour of an accused person and cannot lose sight of 
the fact that the said presumption is strengthened by the order of acquittal 
passed in his favour by the trial Court and so, the fact that the accused person is 
entitled to the benefit of a reasonable doubt will always be present in the mind 
of the High Court when it deals with the merits of the case. As an appellate 
Court the High Court is generally slow in disturbing the finding of fact record- 
ed by the trial Court, particularly when the said finding is based on an appre- 
ciation of oral evidence because the trial Court has the advantage of watching 
the demeanour of the witnesses who have given evidence. Thus, though the 
powers of the High Court in dealing with an appeal against acquittal are as 
wide as those which it has in dealing with an appeal against conviction, in, 
dealing with the former class of appeals, its approach i is governed by the over- 
riding consideration flowing from the presumption of innocence. Sometimesp 
the width of the power is emphasized, while on other occasions, the necessity 
to adopt a cautious approach in dealing with appeals against acquittals is em- 
phasised, and the emphasis is expressed in different:words or phrases used from 
time to time. But the true legal position is that however circumspect and cau- 
tious the approach of the High Court may be in dealing with appeals against 
acquittals, it is undoubtedly entitled to reach its own conclusions upon the evi- 
dence adduced by the prosecution in respect'of the guilt or innocence of the 
accused. This position has been clarified by the Privy Council in Shego Swarup 
v. The King-Emperor’ and Nur Mohamad v. Emoperor?. 


l (1934) L-R. 61 LA. 398, s.c: 36 Bom. 2 (1945) 48 Bom. L.R. 287, P.C. S.C. [1945] 
L.R. 1185. , ALR. P.C. 1 
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- In some of the earlier decisions of this Court, however, in emphasising the 
aoa of adopting a cautious approach in dealing with appeals against ac- 
quittals, it was observed that the presumption of innocence is reinforced by the 
-order of acquittal and so, ‘‘the findings of the trial Court which? had the ad- 
«vantage of seeing the witnesses and hearing their evidence can be reversed only 
for very substantial and compelling reasons’’: vide Surajpal Singh v. The State®. 
Similarly in Ajmer Singh v. The State of Punjab+, it was observed that the 
interference of the High Court in an appeal against the order of acquittal 
would Be justified only if there ate ‘‘very substantial and compelling reasons 
to do so.” In some other decisions, it has been stated that an order of ac- 
quittal ean be reversed only for “good and sufficiently cogent reasons’? or for 

‘strong reasons”. In appreciating the effect of these observation’, it must be 
remembered that these observations. were not intended te lay down a rigid 
or inflexible rule which should govern the decision of the High Court in appeals 
against acquittals. They were not intended, and should not be read to have 
intended, to introduce an additional condition in dl. (a) of s. 423(] ) of the 
Code. All that the said observations are intended to,emphasise is that the ap- 
proach of the High Court in dealing with an appeal against acquittal ought to 
be cautious because as Lord Russell observed in the case of Sheo Swarup, the 
presumption of innocence in favour of the accused ‘‘ig not certainly weakened 
by the fact that he has been acquitted at his trial.’? Therefore, the test sug- 
gested by the expression, ‘‘substantial and compelling reasons’’ should not be 
construed as a formula which has to bé rigidly applied in every case. That is 
the effect of the recent decisions of this Court, for instance, in Sanwat Singh 
v. State of Rajasthan® and Harbans Singh v. ‘State of Punjab’; 6 and so, it is 
not necessary that before reversing a judgment of acquittal, the High Court 
must necessarily characterise the findings recorded therein as perverse. There- 
fore, the question which we have to ask ourselves in the present appeals is 
whether onthe material produced by the prosecution, the High Court was 
justified in reaching the conclusion that the prosecution case against the ap- 
pellants had been proved beyond a reasonable doubt, and that the contrary view 
taken by the trial Court was erroneous. In answering this question, we would, 
no doubt, consider the salient and broad features of the evidence in order to 
appreciate the grievance made by the appellants against the conclusions of 
the High Court. But under art. 136 we would ordinarily be reluctant to in- 
. terfera with the findings of fact recorded by the High Court particularly where 

the said findings are based on appreciation of oral evidence. 


There is another point of law which must be considered before dealing with 
the evidence in this case. The prosecution case against accused No. 1 rests on 
circumstantial evidence. The main charge of conspiracy under s. 120-B is 
sought to be established by the alleged, conduct- of the conspirators and so far 
as accused No. 1 is concerned; that rests on circumstantial evidence alone. It 
is a well-established rule in criminal jurisprudence that circumstantial evidence 
can be reasonably made the basis of an accused person’s conviction if it is of 
such a character that it is wholly inconsistent with the innocence of the accused 
ind is consistent only with his guilt. If the circumstances proved in the case 
are consistent either with the innocence of the accused or with his guilt, then ° 
the accused is entitled to the benefit of doubt. There is no doubt or disputt 
about this position. But in applying this principle, it is necessary to distin- 
guish between facts which may be called primary or basie on the one hand 
and inference of facts to be drawn from them on the other. In regard to the 
proof of basic or primary facts, the Court has to judge the evidence in the 
ordinary way, and in the appreciation of evidence in respect of the proof of 
these basic or primary facts there is no scope for the application of the doctrine 
of benefit of doubt. The Court considers the evidence ‘and decides whether that 


8 [1952] S.C.R. 198, at.p. 201. 5 [1961] ALR. S.C. 715. 
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evidence proves a particular fact or not. When it is held that a certain faet 
is proved, the question arises whether that fact leads to the inference of guilte. 
of the aceu&ed person or not, and in dealing with this aspect of the problem, 
the doctrine “of benefit of doubt would apply and an inference of guilt can 
be drawn ohly if the proved fact is wholly inconsistent with the innocence of° 
the accused and is consistent only with his guilt. It is in the light of this 
legal position that the evidence in the present case has to be appreciated. 


[The rest of the judgment which deals wifh the evidence in she case is not 
material to this report.] 
Appeals dismissed. 


Present: The Hon'ble Mr. B. P. Sinha, Mr. Justice K. N. Wanchoo and 
Mr. Justice J. C. Shah. 


RAMESH v. THE STATE OF MAHARASHTRA.” 


Indian Penal Code (Act XLV of 1860), Secs 366A, 366—Person encouraging or assisting 

` woman, even if under eighteen years of age, in following her profession of prostitute 
whether commits offence under s. 3664—“Seduced”, meaning of expression in ss. 
366 and 366A. 


Where a woman, even if she has not attained the age of eighteen years, follows 
the profession of a prostitute, that is, she is accustomed to offer herself promiscu- 
ously for money to “customers”, and in following that profession she is encouraged 
or assisted by someone, no offence under s. 366A of the Indian Penal Code, 1860, is : 
committed by such person, for it cannot be said that the person who assists a girl 
accustomed to indulge in promiscuous intercourse for money in carrying on her 
profession acts with intent or knowledge that she will be forced or seduced to illicit 
intercourse. 

‘phe expression “seduced” used in ss. 366 and 366A ‘of the Indian Penal Code, 1860, 
means inducing a woman to submit to illicit intercourse at any time or on any 
occasion. . 

Prafullakumar Basu v. The Emperor,’ Emperor v. Laxman Bala,’ Krishna Maha- 
rana v. The King-Emperor, In re Khalandar Saheb’ Suppiah v. Emperor,’ Pessumal 
v. Emperor,’ King-Emperor v. Nga Nir Ta’ and Kartara alias Kartar Singh `v. The 
State,’ approved. 2 

Emperor v. Baijnath? Shaheb Ali v. Emperor,” Aswini Kumar Roy v. The State” 
and Nura v. Emperor,” disapproved. 


' 


Tue facts appear at 63 Bombay Law Reporter 408. 


Ju Gopal Sethi, with C. L. Sareen and R. L. Kohli, for the appellant. 
G. C. Mathur and P. D. Menon, for the respondent. 


Suan J. On May 1, 1962, we ordered after arguments were concluded that 
the appeal be allowed and the conviction of the appellant be set aside. We now 
proceed to record our reasons in support of the order. 

The appellant Ramesh Amin and seven others were tried in the Court of” 
Session, Aurangabad, for offences punishable under ss. 366, 366A, Indian Pena? 
Code and abetment thereof. The appellant was accused No. 3 at the trial. The 
Sessions Judge convicted accused Nos. 1 to 4 and 7 of the offences charged 
against them and sentenced them to suffer rigorous imprisonment for two years 


*Decided, July 24, 1962. Criminal Ap- 6 (1924) 27 Cr. L.J. 1292. 
peal No. 72 of 1961. 7 (1904) 10 Burma L.R. 136. 

1 (1929) I.L.R. 57 Cal. 1074. 8 [1957] Punj. 2003. 

2 (1984) I.L.R. 59 Bom. 652, s.e. 37 9 (1932) I.L.R. 54 All. 756. e 
Bom. L.R. 176. 10 (1988) I.L.R, 60 Cal. 1457. 

8 (1920) LL.R. 9 Pat 647, 11 1955] A.LR. Cal. 100, 

4 [1955] ATR, A.P. 59. 12 [1984] A.LR. Lah. 227. e | 


5 [1980] A.IR. Mad. 980. 
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fgr each offence, and acquitted the rest. The High Court of Bombay entertained 
-*appeal of accused Nos. 1 to 4 (but not of accused No. 7) and set aside the order 
of conviction and sentence against them for the offences punishable under s. 366 
read with s. 34 and s. 366A of the Indian Penal Code. The High Court, however, 
“convicted the appellant of abetting accused No. 7 in inducing a minér girl Anu- 
saya to go with othex persons from her residence at Kabadipura to Gulzar 
Theatre,.and then to a house known as Bohori Kathada with intent that she 
may or knowiņg that she was likely to be seduced to illicit intercourse. With 
special leave the appellant Kas appealed to this Court. 

Accused No. 7 Patilba is a resident of Aurangabad and accused No. 8 is his 
wife. Anusaya is the daughter of Shankuntala by her husband Kashinath. After 
the death of Kashinath, Shankuntala brought her infant daughter’ Anusaya to 
the house of Patilba and started living with him as his mistress. Sometime 
later Shankuntala left the house of Patilba and took up residence at Nasik, but 
Anusaya continued to live with Patilba and was brought up by him. Marriage 
was arranged by Patilba between Anusaya and one Ramlal, but Anusaya declin- 
ed to live with her husband. Patilba introduced Anusaya to some ‘‘customers’’ 
and she started indulging in promiscuous intercourse, for money. It was the 
prosecution case that on January 13, 1960, the appellant went to the residence 
of Patilba and asked him to bring Anusaya and one Chandrakala (a woman 
following the profession of a prostitute) to the Gulzar Theatre, and accordingly, 
Patilba, the eighth accused, Chandrakala and Anusaya went to the Theatre. At 
the instance of the appellant, Anusaya and Chandrakala were taken by one 
Devidas (who has given evidence as an approver) to Bohori Kathada. Sub- 
Inspector Pagare of the Police Station City Police Chowk, Aurangabad, had 
received information that some persons were consuming illi¢it liquor in a room 
at Bohori Kathada and he arranged to raid that house. Pagare found accused 
Nos. 1 to 5 and Devidas in a room consuming liquor. He also found Chandrakala 

and Anusay& in an inner apartment, Persons found in the room were arrested 
and sent for medical examination to the local Civil Hospital, and it was found 
that Anusgya-had not attained the age of 18 years. Pagare then laid an infor- 
mation before the Judicial Magistrate, Aurangabad for offences punishable 
under the Bombay Prohibition Act, 1949—(we are informed at the Bar that in 
respect of those offences the accused were acquitted and we are not concerned 
in this case with those offences)—and also for offences punishable under ss. 366 
and 366A of the Indian Penal Code against nine persons including the appellant, 
Patilba and Devidas. In the course of proceedings for commitment to the Court 
of Session, Devidas was tendered pardon on condition of his making a full dis- 
closure of the circumstances within his knowledge. The case was then committed 
to the Court of Session, Aurangabad, for trial. The Court of Session held that 
accused Nos. 1 to 4 had, in furtherance of their common intention, kidnapped 
Anusaya—a girl below the age of 18 yéars—in order that she may be forced or 
seduced to illicit intercourse or knowing it to be likely that she would be forced 
or seduced to illicit intercourse, and accused No. 7 Patilba had abetted the 
commission of that offence, and that accused Nos. 1 to 4 and 7 had induced Anu- 
aya to go from her residence to the Gulzar Theatre and from the theatre to 
Bohori Kathada with intent that she'may be or knowing that it was likely that 
She would be forced or seduced to illicit intercourse. He accardingly convicted ° 
aecused Nos. 1 to 4 of the offence under s. 366 read with s. 34 of the Indian 
Penal Code. and also of the offence under s. 366A of the Indian Penal Code. 

- The High Court of Bombay in appeal acquitted accused Nos. 1 to 4 of the 
offence of kidnapping because, in their view, accused Nos. 1 to 4 had 

“nothing whatever to do with the original kidnapping by Patilba (the Tth accused) 

and since he was not the lawful guardian of this girl, her being brought to this room 
cannot be’ regarded as kidnapping”. 
The learned Judges also acquitted accused Nos. 1 to 4 of the offence under s. 


366A observing that 
“there is no evidence of any direct talk-between any of the accused and ‘the girl, 
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nor even of any inducement offered through Patilba (accused No. 7). Even so far es 
accused No. 3 is concerned, there is no direct talk between Anusaya and accused No. 3°e 
which can be regarded as an inducement to her to move either from the house of 
Patilba or from the theatre to the room in question.” i 
But in their view the case against the appellant ‘‘did not end with this’’: they 
observed : i , ; ° è 

“The evidence...clearly indicates that accused No. 3 instigated Patilba and Devidas 
to bring the girl to the theatre and thereafter to éhe room in question® Patilla,.as we 
have stated, being in custody of this girl and the girl being minor and helpless, induced 
or forced her to go to the cinema and thereafter to this room and actually left her there. 
So far Patilbaewas concerned, he intended that she should be forced or seduced to illicit 
intercourse by one or the other of the accused, Accused No. 3 by asking Patilba to bring 
the girl to the theatre and asking Devidas and Patilba to bring the girl to the room 
clearly instigated Patilba in the commission of this offence. He must, therefore, be held 
clearly guilty of the offence of*abetment of this offence by Patilba.” 
The High Court accordingly convicted the appellant of the offence under s. 366A 
read with s. 109 of the Indian Penal Code, because, in their view, he had abetted 
the commission of an offence punishable under s. 366A by Patilba by instigating 
the latter to brmg Anusaya to the theatre and by further instigating Patilba 
and Devidas to bring Anusaya from the theatre to Bohori Kathada. 

In our view, the appellant cannot in Jaw be held guilty of abetting th® com- 
mission of an offence punishable under s. 366A, Indian Penal Code, by Patilba. 

The facts proved by the evidence are these: Anusaya at the material time 
had not attained the age of 18 years. She was brought up by Patilba, and even 
though she had married Ramlal, she was at the material time and for many 
months before living under the guardianship of Patilba. For a long time before 
the date of the offence Anusaya was accustomed to indulge in promiscuous in- 
tercourse with ‘‘customers’’ for money. She used, to entertain, as she herself 
admitted, ‘‘one or two customers every day’’ and: had before the date of “the 
offence been habituated to the life of a prostitute..On the day in question she 
and her companion Chandrakala went to the Gulzar Theatre acconfpanied by 
Patilba. In the theatre Anusaya and Chandrakala were seeking customers: they e 
repaired during the break in the show to the entrance of the theatre for that 
purpose, but she had to return disappointed because they found a police van 
parked near the entrance. Anusaya and aceused-No. 6 went to Bohori Kathada 
for carrying on their profession as prostitutes. There is no evidence that she 
was not willing to go to Gulzar Theatre on the night in question nor is there 
any evidence that she was unwilling to go to Bohori Kathada to which she and 
her companion were invited for the purpose of prostitution. 

Do these facts make out a case against the appellant of abetment of the 
offence of procuration of a minor girl punishable under s. 366A of the Indian 
Penal Code? Section.3866A was enacted by Act XX of 1923 to give effect to 
certain Articles of the International Convention for the Suppression of Traffic 
in Women and Children signed by various nations at Paris on May 4, 1910. 
There are three principal ingredients of the offence: 

(a) that a minor girl below the age of 18 years is induced by the accused, 

œ (b) that she is induced to go from any place or to.do any act, and E 

(c) that she is so induced with intent that she may be or knowing that it is 
likely that she will þe forced or seduced to illicit intercourse with another person. 
The evidence clearly establishes that Anusaya had not at the material time at- 
tained the age of 18 years. But there is no evidence on the record that Patilba 
induced Anusaya to go io the theatre or from the theatre to Bohori Kathada. It 
must. be assumed that when Patilba accompanied Anusaya to the theatre and 
from the theatre to the Bohori Kathada at the.suggestion of the apptllant he 
knew that she was going for plying ber profession as a prostitute. But, in our 
judgment, a person who merely accompanies a woman going out to plyeher pro- 
fession of a prostitute, even if she has not attained the age of eighteen years, 
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dogs not thereby commit an offence under s. 366A of the Indian Penal Code. 
e {t cannot be said that thereby he induces her to go from any place or to do any 
act with the intent or knowledge contemplated by the section. 

We agree that seduction to illicit intercourse contemplated by the’ section does 
hot mean merely straying from the path of virtue by a female for the first time. 
The verb {seduce’ is used in two senses. It is used in its ordinary and narrow 
sense: as inducing a woman to stray from the path of virtue for the first time: 
it is also, used i ip the wider sense of inducing a woman to submit to illicit inter- 
course at any time or on any occasion. It is in the latter sense that the expres- 
sion has been used in ss. 366 and 366A of the Indian Penal Code which sections 
partially overlap. This view has been taken in a large number of gases by the 
Superior Courts in India, e.g. Prafullakumar Basu v. The Emperor, Emperor 
v. Laxman Bala, Krishna Maharana v. The King-Emperorss In re Khalandar 
Saheb,+ Suppiah v. Emperor Pessumal v. Emperor, King-Bmperor v. Nga 
Ni Ta? and Kartara alias Kartar Singh v. The Statg.8 The view expressed to 
the contrary in Emperor v. Baijnath, Shaheb -Ali v. Emperor, 19 Aswini Kumar 
Roy v. The State’! and Nura v. Emperor’? that the phrase used in s. 366 of the 
Indian Penal Code is ‘‘properly applicable to the first act of illicit intercourse, 
unless there be proof of a return to chastity on the part of the girl since the first 
act’’ is having regard to the object of the Legislature unduly restrictive of the 
conteng of the expression ‘‘seduce’’ used in the Code. But this is not a case in 
which a girl who had strayed from the path of virtué when she was in the cus- 
tody of her guardian and had with a view to carry on her affair accompanied 
her seducer or another person. Such a case may certainly fall within the terms 
of s. 366 or s. 866A whichever applies. But where a woman follows the pro- 
fession of a prostitute, that is, she is accustomed to offer herself promiscuously 
for money to ‘‘customers’’, and in following that profession she is encouraged 
or assisted by someone, no offence under s. 366A is committed by such person, 

e for it cannot*be said that the person who assists a girl accustomed to indulge 
in promiscuous intercourse for money in carrying on her profession acts with 
intent or knowledge that she will be forced or seduced to illicit intercourse. 
Intention on the, part of Patilba or knowledge that Anusaya will be forced to 

*subject herself to illicit intercourse is ruled out by the evidence: Such a case 
was not even suggested. Seduction implies surrender of her body by a woman 
who is otherwise reluctant or unwilling to submit herself to illicit intercourse 
‘in consequence of persuasion, flattery, blandishment or importunity, whether 
such surrender is for the first time or is preceded by similar surrender on earlier 
occasions. But where a woman offers herself for intercourse for money—not 

«\ casually but in the course of her profession as a prostitute— there are no seru- 
ples nor reluctance to be overcome, and surrender by her is not seduction within 
the Code. It would then be impossible, to hold that a person who instigates 
another to assist a woman following the "profession of a prostitute abets him to 
do an act with intent that she may or with knowledge that she will be seduced 
to illicit intercourse. 

. Appeal allowed: Conviction set aside. 
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_ Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. N. Wanchoo and 


Mr. Justice J. C. Shah.. e is 
BH'AGWANBHAI DULABHAI JADHAV v. THE STATE OF 
MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Sec. 103—Applicability of s. 103 when making 
search of motor vehacle—Practice-where search of motor vthicle to be made. 


In making a search of a motor vehicle it is not obligatory upon the police officer 4 
to comply with the requirements of s. 103 ef the; Criminal Proc@édure Code, 1898. 
Even though the statute does not make it obligatory, the practice which is generally 
followed by police officers when investigating offences under the Act to keep res- 
pectable°persons present on the occasion of the search of a suspected person or of 
a vehicle may not be discarded. 


Tue facts arè stated in the judgment. 


- B. B. Tawakley, with A. G. Ratnaparkhi, for the appellants. 
M. S. K. Sastri and P. D. Menon, for the respondent. 


SHAH J. With special leave, the two appellants Bhagwanbhai Dulabhai Jadav 
and Haribhai Maganbhai Bhandare—hereinafter referred to as accused Nos. 1 
and 5 respectively—have appealed against the order passed by the High» Court 
of Judicature at Bombay*setting aside the order of the Judicial Magistrate, 
First Class, Thana, acquitting them and three others of offences punishable 
under ss. 65(a), 66(b), 81 and 83 of the Bombay Prohibition Act, KXV of 1949 
—hereinafter called the Act. 

The case of the prosecution may briefly be stated : On August 25, 1957, a 

‘‘wireless message’’ alerting the officers posted on ‘‘watch duty’’ at Kasheli 
Naka, District Thana, that a motor-car bearing No. BMY 1068 belonging to A 
appel ant No. 1 was carrying *‘contraband goods?’, was received.” This mọtor- » 
car reached the Kasheli Naka at about 2-30 p.m. on August 28. Accused No. 1 
was then driving the car, accused No. 2 was sitting by his side and accused Nos, 
3 to 5 were sitting in the rear seats. Panchas were called by the Sub-Inspector 
of Police Deshpande from a village nearby and in their presence the vehicle was* 
searched and from the luggage compartment (which was opened with the key 
found on search on the person of accused No. 5), 43 sealed bottles of foreign | 
liquor and a large number of packets of tobacco were found. A search ‘ist was ` 
prepared and the five occupants of the vehicle were arrested. The vehicle and 
the articles found therein were attached. The ‘vehicle was handed over to the 
Central Excise Authorities together with the ignition key and the key of the ¢ 
luggage compartment for taking proceedings in respect of packets of tobacco 
which were attached. A charge sheet was then filed in the Court of the Judicial 
Magistrate, First Class, Thana, against the five accused charging them with 
offences punishable under ss. 65(a), 66(0), 81 and-83 of the Act. The accused 
pleaded not guilty to the charge: they stated that the case was ‘‘false and en- 
tirely got up’’, that no ‘‘liquor or other contraband’’ was found in the motor- 
ear and ‘‘the whole plot was engineered by the enemies of the Ist accused’. 

e They denied that the motor-car was searched in their presence. Accused No. 
denied that the key of the luggage compartment was found on'his person. The 
trial Magistrate held that the prosecution evidence was insufficient to establish 
that the persons accused before him were acting in conspiracy or were abetting 
each other in transporting contraband articles in the car and acquitted them. 

Against the order of acquittal, the State of Bombay appealed to the High 
Court of Bombay. The High Court observed that the trial Court treated the 
case as ‘‘a mathematical problem’’, and examined the evidence giving undue 
importance to minor discrepancies. In the view of the High Court tHe evidence 
established that in consequence of information received from police station Vapi, 
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motor-car No. BMY. 1068 was stopped -at 2-30 p.m. où August '28,°1957, near 
«asheli Naka, that at that time accused No. 1 was driving the motor-car which 
belonged to him, that accused No. 2 was sitting near-him. and accused ‘Nos. 3 to 5 
were sitting in the rear seats, that the’key of the luggage compartment, was found 
on the person. of accused No. .5, that on opening that compartment in the .pre- 
sence of the Panchas, 43 bottles ‘of foreign liquor and: a largé number of packets 
of tobaced were found, and that: the evidence ‘warranted the couviction of all the 
accused for offences punishable ‘ander ss. 65(a), 66(b), 81 and 83 of the Bombay 
Prohibition Act. The High Court? accordingly allowed the appeal against ac- 
cused Nos. 1, 2: and 5 of all the offences and directed each of them to undergo 
rigorous imprisonment for one year and pay a fine of Rs. 500 for each of the 
offences, and in default of payment: ‘of fine to rigorous imprisonment for three 
months in respect of each offence, and directed that the substantive sentences do 
run concurrently. The appeal against accused Nos. 3.and 4 was dismissed be- 
cause they could not be served with the notice of appgal. 

- The High Court was undoubtedly dealing with an appeal against an order 
of acquittal, but the Code of Criminal. Procedure ‚placed no special limitation 
‘upon the powers of the High Court in ‘dealing with an appeal against an order 
of acquittal. The High Court is ‘entrusted with powér to review evidence and 
to arrive at its own conclusion,on the evidence. . There are certainly restrictions 
inheregt in the exercise of the power, but those restrictions arise from the nature 
of the jurisdiction which the High Court exercises.’ In a criminal trial the bur- 
den always lies on the prosecution to establish the case agaist the accused and 
the accused is presumed to’ be inndcent’ of the offence charged till the contrary 
is established. The burden lies upon the prosecution, and the presumption of 
innocence applies with equal, if not greater, force in an appeal to the High Court 
against an order of acquittal. In applying the presumption of innocence the 
‘High Court is undoubtedly slow to disturb findings based on appreciation of oral 
evidence for the Court which has the opportunity of seeing the witnesses is 
always in a better position to evaluate ‘their evidence than the Court Which 
merely peryses the record. In the present case, the High Court, in our judg- 
inent, was right in holding that the'trial Court ignored the broad features of the 
prosecution case, and réstricted itself to a consideration of minor discrepancies. 
The Magistrate meticulously juxtaposed the evidence of different witnesses on 
disputed points and discarded the evidence in its entirety when discrepancies 
‘were found. That method was rightly criticised by the High Court as fallacious. 
The Magistrate had to consider whether there -was any reliable evidence on the 
‘question which had to be established ‘by the prosecution. Undoubtedly, in con- 
y sidering whether the evidence was reliable he would be justified in directing his 

attention to other evidence which contradicted or‘ was inconsistent with the evi- 

dence relied upon by the prosecution. But to discard all evidence-because there 
were discrepancies without any attémpt vat evaluation of the inherent quality 
of the evidence was unwarranted. - 

Sub-Inspector Deshpande spoke: about the ‘‘wireless message’’ received at 
the, Kasheli Naka, about the arrival of the motor-car of accused No. 1 at 2-30 
in the afternoon of August 28, 1957, about the search of the car in the presence 
of the Panchas and the discovery ; of 43. bottles of foreign liquor and packets of 
tdébaceo in the luggage compartment of.the motor-car. ‘Nothing was elicited in? 
the cross-examination which threw any doubt upon the truth of the story, and 
no adequate reason was suggested why he should be willing falsely to involve 
the accused, in the commission of a serious offence’ by fabricating false evidence. 
He was corroborated’ by the contents. of the ‘“Panchanama’’, which was a written 
record contemporaneously made about the search, and the ‘evidence of the Panch 
witness Pandu Kamliya. Deshpande was ‘also, partially supported by Head- 
constable Ghodabrey. The latter witness deposed that the motor-car driven by 
accused No. 1 was stopped at Kasheliy Naka and panchas were edlled, but ac- 
cording to, him, search was made before. the panchas-arrived and the bottles 
-were taken out of the luggage compartment.and placed: near the car. We agree 
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with the view of the High Court that the evidence of Head Constable Ghodabrey 
though somewhat inconsistent, with the evidence of Sub-Inspector Deshpande « 
and the pdnch witness, accorded with their story that the liquor bottles were in 
the motor-cdr when it was stopped near the Kasheli Naka on the day in ques- 
tion. Thaf evidence by itself is sufficient to establish that the accused possessed 
the bottles of foreign liquor. e 


' It was urged, however, that under the law making of a search in the presence 
of independent witnesses of the locality callgd for that purposeewas obligatory, 
and as according to the evidence of Head Constable Ghodabrey and Panch wit- 
ness Laxman Ganpat the search was held without complying with the formalities 
prescribed oy s. 103 of the Criminal Procedure Code, the Pamchanama about 
the search of the motor-car, and the evidence of the finding of the articles 
therein must be discarded and the rest of the evidence was not sufficient to dis- 
place the prestfmption of innocence which by the order of acquiltal was rein- 
forced. We are unable to agree with this contention. Section 117 of the Act 
provides : 4 ° 

“Save as otherwise expressly provided in this Act, all investigations, arrests, deten- 
tions in custody and searches shall be made in accordance with the provisions of the 
Code of Criminal Procedure, 1898: 

Provided that no search shall be deemed to be illegal by reason only of the fact 
that witnesses for the search were not inhabitants of the locality in which tfe place 
searched is situated”. 

In view of that provision it is obligatory upon a police officer about to make a 
search to call upon two or more respectable inhabitants of the locality in which 
the place to be searched is situate to attend and witness the search. But a 
motor-car is not a place within the meaning of ss. 102 and 103 of the Code of 
Criminal Procedure; nor is there anything in the Act by which a motor-car 
would be so regarded for purposes of a search. The provisions relating to 
‘searghes contained in s. 103 of the Code of Criminal Procedure have, therefore, 
no application and in making a search of a motor vehicle, it was not obligatory 
upon the police officer to comply with the requirements ‘thereof. ‘This is not, 
however, to say that the practice which is generally followed by police officers 
when investigating offences under the Act to keep respectable persons present 
on the occasion of the search of a suspected person or of a vehicle may be dis- 
carded. Even though the statute does not make it obligatory, the police officers. 
wisely carry out the search, if it is possible for.them to secure the presence of 
respectable witnesses, in their presence. This is a healthy practice which leads 
to cleaner investigation and is a guarantee against the oft-repeated charge y 
against the police officers of planting articles. 


It was strenuously urged by counsel for the appellants that the High Court 

-did not attach sufficient importance to a piece of evidence which strongly mili- 
tated against the truth of the prosecution case. This piece of evidence, it was 
contended, related to the ignition key and the luggage compartment key, pro- 
duced at the trial. As we have already observed, the motor-car together with 
the ignition key and luggage compartment key which were attached were handgd 

e over to the Excise Authorities for investigating the case in respect of tobacco 
œ which was attached with liquor. The motor-car and the keys were produced by 
the Excise Authorities at the instance of the accused before the Magistrate. 
An attempt was made to open the luggage compartment of the motor-car by 
using one of the keys and the trial Magistrate recorded his observations in 
that behalf. He has stated that the keys were produced by the Sub-Inspector 
of Central Excise and ‘‘with the white key the lock of the carrier was tried for 
thirty minutes. Oil was allowed to be put. Hven'then the lock was not opened. 
The yellow key was then tried on the petrol tank and was opened immediately.’’ 
-It appears, however, from the evidence of Inspector Jambekar that the ‘‘white 
key was the ignition key and the yellow was the key of luggage compartment.’’ 
‘It is true that Head-Constable Ghodabrey says, that the ‘‘white ‘key’’ was the 
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key of luggage compartment and with that key accused No. 1 had opened 
«the luggage compartment. But we fail to appreciate why no attempt was made 
by the trial Magistrate to ascertain whether the yellow key could, be used for 
opening the luggage compartment and whether. the white key fitted the ignition 
‘switch. In view of this infirmity it‘is difficult to hold that the story of the 
finding of the key and éhe ‘attachment of liquor after opening the luggage com- 
partment of the motor-car was untrue. f $ 
The case trieg by the trial Magistrate was simple. There is no dispute that 
the police officers had attached 43 bottles. of foreign liquor at the Kasheli Naka 
on the day in question. It was the case of the-accused that these bottles of 
liquor were not in their possession and Sub-Inspector Deshpande made a false 
panchnama showing that these’ bottles were found in the luggage compartment 
of the motor-car belonging to accused No. 1. The primary*question which the 
trial Magistrate had to consider was about the credibility of the ‘prosecution evi- 
dence in the light of the defence set up by the accused. The hottles of foreign 
liquor attached by the police exceeded Rs, 2,000 in value; the trial Magistrate 
had to consider whether it was reasonably possible that the police officers could 
procure the bottles to falsely involve the accused, or having attached them from 
some other person, allow that person to escape and plant them in the motor-car 
of the accused and then make a false panchnama. No attempt appears to have 
made ġo examine the evidence in the light of the defence set up or suggested. 
It was urged that one Inspector Mane of police station Bhilad was an enemy 
of accused No. 1. But that does not explain the conduct of Sub-Inspector 
Deshpande. It would indeed be difficult for Deshpande to secure this large 
quantity of foreign liquor, and even if it could be secured no rational ground 
is suggested why Deshpande would keep it with him on the possible chance of 
accused. No. 1 arriving at the Kasheli Naka. The. High Court has on a consi- 
deration of the evidence of Sub-Inspéector Deshpande, the Panch witness Pandu 
Kamaliya ant Head Constable Ghodabrey come to the conclusion that agcused 
Nos. 1, 2 and 5 were guilty of possessing liquor in contravention of the provi- 
sions of the Act, and, in our view, the High Court was right in so holding. 
But the order of conviction passed’ by the High Court and the sentence im- 
*‘posed are not according to law. Section 65 of the Act penalises a person who in 
contravention of the provisions of' the Act, or of any rule, regulation or order 
made or any licence, pass, permit or authorization thereunder—(a) imports or 
* exports*any intoxicant (other than opium) or hemp, and the expression ‘‘import’’ 
‘is defined in s. 2(20) as meaning ‘‘to bring into the State otherwise than across 
a custom frontier.’’ There is no evidence on the record that the accused or any 
4 of them imported the bottles of foreign liquor into the State. The circumstance 
that the bottles contained foreign liquor and the accused were residents of the 
former Portuguese territory of Daman op a locality near about, was not, in our 
judgment, sufficient to prove that.the accused had imported those bottles. The 
High Court was, therefore, in our judgment, in error in convicting the accused 
of the offence under s. 65(a). Again, there is no evidence, and the High Court 
has considered none, which establishes that two or more persons had agreed to 
mmit or caused to, commit’ any offence under the Act. Section 83 of the 
Eombay Prohibition Act ‘provides punishment for conspiracy to commit or a 
chuse to commit an offence under the Act. But an inference of conspiracy can- 
not be made from the facts proved in this case, viz., that the five accused were 
found in a motor-car which contained in its Inggage’ compartment a number of 
foreign liquor bottles and some of the accused were blood-relations. Conviction 
for the offence under s. 83 is, therefore, not warranted by the evidence. Again, 
if accused Nos 1 and 5 are proved to have committed the substantive offence 
punishable under s. 66(b) of the Act it is difficult to appreciate how they can 
also be convicted of abetting the cominission of that offence. The offence under 
s. 81 of the Act is, therefore, also not made out. The apellants were accordingly 
liable to be convicted only of the offence under s. 66(b) of the Act, and the 
maximum term of imprisonment for a first offence punishable under that sec- 
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tion is rigorous imprisonment for six months and a fine of Rs. 1,000. We, ac- 
cordingly, modify the order passed by the High Court and maintain the convict. 
tion of accused Nos. 1 and 5 under s. 66(b) and set aside the order of conviction 
under ss. 65(a), 81 and 8J of the Act and the sentence passed in respect of 
those offentes. We also modify the sentence imposed by the High Court for thé 
offence under s. 66(0) of the Act, and direct that each appellant do suffer 
rigorous imprisonment for six months and pay a fine of Rs. 500, and în default 
of ‘payment of fine do suffer rigorous imprisonment for one month and fifteen 
days. 
Subject to that modification the appeal is dismissed. 
? Appeal dismissed: Order of conviction & sentence modified. 





CRIMINAL APPELLATE: 


Before Mr. Justice Chitale and Mr. Justice Gokhale. 


PARSHOTTAM:-MAHADEV PATHARPHOD v. THE STATE OF 
MAHARASHTRA.* 

Indian Penal Code (Act XLV f 1860), Secs. 90, 378, 410—Consent obtained by fal® repre- 
sentation which leads to” misconception of facts—Whether such consent valid under 
Code—Delivery of goods given by railway clerk to bearer of luggage ticket where 
such delivery permissible—Person taking delivery'not entitled to take it'and such 
person knowing that delivery given by clerk under such misconception of facts— 
- Whether such person’s act amounts to theft. 


Consent obtained by a false representation which leads to a misconception of facts 

_ i will not be a valid consent under the Indian Penal Code, 1860. Pe 
~” @Where delivery of goods mentioned in a luggage ticket issued on a pass®nger 

” ticket could be given to the bearer on the mere production of the luggage ticket and 

+a railway clerk delivered the goods against such a luggage ticket under “a misconcep- 
tion of facts, viz. that the person taking delivery was entitled to take it and thee 
person, taking delivery knew that the clerk consented to give delivery under such 

„misconception of facts, Held that in this case all the ingredients required for a theft 


. ` were established. . 
r ~ Re Jaladu,t Emperor v. Mt. Soma? Maung Ba Chu v. King-Emperor dad Reg. v. 
S | Hanmanta,! referred to. 

I. C. Dalal, for the appellant-accused. 4 


Y. S. Deshpande, Assistant Government Pleader, for the State. 


- ČHITALE J. This is a criminal appeal by accused No. 4 against the order of 
-eonviction and sentence passed against him under s. 411, Indian Penal Code. 
.. Prosecution case briefly stated is as follows: One Pokhraj Ghemaji carries 
‘on. business in fountain pens etc. at Caleutta. His brother Bhavarlal Ghemaji 
‘carries on business in fountain pens etc. in Bombay. On July 21, 1961, Pokk- 
etaj purchased a half passenger ticket, and against that half passenger ticket 
booked’ a parcel containing fountain pens etc. of ‘the value of about Rs. 2,900 
with the Railway, and obtained a luggage receipt from the Railway in respect 
of. that parcel. Pokhraj-posted that luggage receipt to his brother Bhavarlal 
at Bombay. Bhavarlal did not receive that luggage receipt. According to ‘the 
prosécution, Bhavarlal received a list of the articles sent by his brother Pokhraj 
by ordinary post in the evening of July 23, 1961. Bhavarlal went to the Lugg- 


* Decided, September 27, 1962. Criminal Ist Sessions. : . 


Appeal No. 430 of 1962, against the order of 1 (1911) I.L.R. 36 Mad. 453. 
conviction and sentence passed by B. A. 2 [1916] A.I.R: Lah. 4l4. 
‘Chandiramani, Additional Sessions Judge, 3 (1929) LL.R. 7 Rang. 821. 
Greater Bombay, in Case No. 6 of 1962 of the 4 (1877) LLR. 1 Bom. 610. 
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- age Office at V.T. Station on July 24, 1961, and there made inquiries about 
ethe package sent by Pokhraj from. Caleutta. “Bhavarlal was then informed that 
the package had arrived at the luggage office ‘at V.T. Station on the previous day 
and that package had been duly delivered. Bhavarlal then lodged *a complaint 
‘with the railway authorities. On the next day, ise. on July 25, 19619 Bhavarlal 
lodged his first informagion report with the V.T. Railway Police. Investigation 
thereafter followed. A major portion of the goods were taken charge of from 
accused No. 4, and five gross of refills were. taken charge of from one Inayatalli. 
An identification: -parade was held $n Agust 6, 1961, and after completing the 
investigation of this case, the present appellant and "three others were charge- 
sheeted. According: to the „prosecution, luggage-clerk at V.T. Railway station, 
Mr. Prannath Girotra, delivered the: package in question to accused’ Nos. 1 and 
2,.and one more person who js absconding. Accused No. ‘2 sold some of the 
woods. contained in that package to accused’ No. 4, the present appellant; so 
also accused No. 3 sold some goods from that package to prosecution witness 
Inayatalli. The present appellant and three others were prosecuted. 

The defence of the present appellant briefly stated is: He does not know as 
to who sent the goods in question: to. Bombay, and who took delivery of the 
same. He, however, admits that the’ wooden case, part of exh. 7, was taken 
charge of by the police from his vroom. .He further says that goods similar to 
the gogds marked exh. 7.'were taken charge of by the police from his room. He 
also says that. he had sold five gross of refills to accused No. 3 for Rs. 225, but 
he does not know whether accused, No. 3 sold the same to Inayatalli. He admits 
that the refills shown’ to him while recording his statement under s. 342, Crimi- 
nal Procedure ‘Code, were similar to the‘ refills, which he sold to accused No. 3. 
He admits that at about 2-30 am. on-July.26, 1961, Head-constable Tike took 
charge of the wooden case along. with fountain pens ete. from his room. He 
adds that the goods taken charge of from him were similar to exh. 7. He fur- 

e ther says that he did not know that the goods in’ question, exh. 7, were stolen 
property. He says that he purchased the same from accused No. 2 for Rs. 2,600. 

The learned trial Judge-believed the evidence led by the prosecution to esta- 
blish that the goods, exh. 7, were stolen . property, that soon after the theft 
¢ they were found in possession of accused No. 4, and that accused No. 4 either 
knew or had reason to believe that the goods in his possession were stolen’ pro- 
perty. Hence he convicted. him, i.e. accused No. 4, under s. 411, Indian Penal 

° Code, and sentenced him to rigorous imprisonment "tor two years. It is against 
this order of conviction and sentence that the present appeal is filed. 


[His Lordship after. referring ‘to questions not material to this report, 
\ proceeded]. 


Mr. Dalal during his ar ‘guments - did not seriously dispute that Pokhiai, 
brother of complainant Bhavarlal, sent «goods as stated by Pokhraj. It is also 
not disputed that some persons, who. had no legal right; to the goods sent by 
Pokhraj, obtained delivery of the same from the luggage clerk, Mr. Prannath 
Girotra. What Mr. Dalal disputed was the identity of the goods in question, 
and also whether accused No. 4 had knowledge that the goods in question were 
e@tolen property. 

e The first question for our consideration, therefore, is whether the property, 
that was admittedly found in possession of accused No. 4, is established to be 
part of the property sent by Pokhraj beyond reasonable doubt. On that point, 
we have the evidence of Bhavarlal and Pokhraj; the statement of accused No. 4 
also would be very material on this point. With regard to the identity of the 
property found in accused, No. 4’s possession, Bhavarlal says :— 

“As directed, I have brought the goods to Court today along with the wooden e case. 
(The Spl. P.P. tenders the nibs, pencils, fountain pens, holder pens, erasers, refills, writer 
pens, stylo pens and the wooden case).” The goods and the, wooden case are put in and 
marked as Ex. No. 7 (Colly. )- These goods and the wooden case were taken S of by 
the police from the room of accused No. 4 in the presence of two panchas.. 
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In the cross-examination Bhavarlal says:— ~ ' . 

“I cannot say if any other dealer besides me sells goods like Ex. No. 7 in Bombay e 
Likewise I cannot say if any of the merchants besides me sells goods like the refills mark- 
ed X-1 in Borhbay.” 

Mr. Dalal severely criticised the evidence of Bhavarlal. Mr. Dalal points out? 
that Bhavarlal applied to the learned committing Magistrate for gettipg posses- 
sion of the goods in question, and the learned Magistrate allowed him to have 
possession of these goods, on his undertaking to produce them ip Couyt, when- 
ever necessary. Mr. Dalal contends that in a ĉase where the identity of the goods 
is disputed, it was wrong on the part of the learned Magistrate to allow the 
goods to go in the possession of the complainant. This contention seems to_be 
well-founded, and this may have thrown a serious doubt on the question of 
identity of the goods. All the same, in the present case Bhavarlal has stated 
that he kept inefact the property in question at his residence. He produced it 
in the Sessions Court at the trial, when he was required to do so. At the trial 
no grievance seems to have been made about this fact, viz. the goods in question 
were allowed to go in the complainant’s possession ; it is to be noted that accused 
No. 4 was at the trial represented by an advocate; hence we do not think that 
any prejudice is caused to accused No. 4 on this account. Moreover, on the 
statement of accused No. 4 himself, as we will presently point out, it is quite 
clear, and there can be no doubt, that the goods that Bhavarlal producedgat the 
trial were the goods taken eharge of from accused No. 4’s possession. Mr. Dalal 
also criticised Bhavarlal’s evidence, because he denies that he sold any goods to 
Inayatalli, while there is an éntry in Inayatalli’s aecount-book produced at the 
trial, showing purchase from Bhavarlal. This entry’ was not put to Bhavarlal, 
and hence‘ we cannot draw any adverse inference against Bhavarlal, merely 
because Inayatalli chose to make the said entry in his account-book. The 
learned trial Judge has not placed reliance on Inayatalli’s evidence, presum- 
ably because he himself was in possession of stolen goods. Mr. Dalal also eri- e 
ticised the method of sending goods adopted by Pokhraj to his brother, com- 
plainant Bhavarlal, at Bombay. Instead of sending the goods in,a straight- 
forward manner, they were surreptitiously sent by a passenger train on a child 
ticket. That cannot have much bearing on the identity of the goods in ques-° 
tion. In the present case, we are not holding the identity of the goods esta- 
plished only on the evidence of Bhavarlal and Pokhraj; we find that their 
evidence receives a very strong corroboration from accused No. 4’s ows state- ° 
ment. 

Pokhraj in his evidence identifies the goods found in accused No. 4’s posses- 
sion, exh. 7, as part of the goods sent by him from Calcutta. It is urged that y 
the merchants at Calcutta from whom Pokhraj purchased the goods are not 
examined. We are unable to see how their evidence would be more helpful to 
establish the identity of the goods in question. It is brought out in Pokhraj’s 
evidence that the address of Bhavarlal, which was written in green ink on the 
wooden case, is erased. This, according to Mr: Dalal, is a suspicious circum- 
stance. Pokhraj in his cross-examination says that the wooden box, part of 
exh. 7, is similar to the box sent by him. Reliance is placed on this to conten 
that Pokhraj himself is not sure as to its identity. Wrest from its context, 

*ebhis statement may indicate as if Pokhraj said that the said box was similaf. 
Pokhraj has, however, made it quite clear in his evidence, at least so far as 
the goods in question are concerned, that he is quite sure that the goods found 
in aecused No. 4’s possession were part of the goods sent by him. We are in- 
elined to believe the evidence of Bhavarlal and Pokhraj with regard to the iden- 
tity of the goods in question. That evidence receives strong corroboration if 
one compares the two lists, exhs. 20 and 21, which are the lists of the goods sent 
by Pokhraj, with the description of the property found in accused Ne. 4’s pos- 
session, as described in the panchnama, exh. 23. Exhibit 20 is the list received 
by Bhavarlal through post; exh. 21 is the carbon copy of that list, which was 
taken charge of from Pokhraj. If one compares the description of the goods 
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in these lists with the description of the goods found with accused No. 4, as 
„SlHown by the panchnama, exh. 23, it will be clear that the same type of goods, 
as are found in the lists, exhs. 20 and 21, were fotind with accused Ne. 4. What 
is important is that the particular combination of the various types of goods 
sis surprisingly similar, and hence we think. that if exhs. 20, 21 and.28 are con- 
sidered together, they ‘end a good deal of support to the evidence of Bhavarlal 
and Pokraj. `’ 

As stated above, aisd No. 4’s own statement also lends 2 good deal of 
corroboration fo the evidence of Bhavarlal and Pokhraj. Mr. Dalal contends 
that all that accused No. 4 stated is that the goods found with him were simi- 
lar to the goods in question. He has not, according to Mr. Dalal, in terms ad- 
mitted the identity of the goods in question. From his statement *we find that 
accused No. 4 has clearly admitted the identity of the waoden case. He has 
clearly stated that the wooden ease (part of exh. 7) was taken charge of by 
the police from his room. He further says goods similar to exh. 7 were taken 
harge ‘of by the police from his room. What is, however, more important is 
the following question and answer :— 


“Q. It is alleged by the prosecution that aes 2 and 2-30 am. on 26th July 1961 
H. C. Tike took charge of the ‘fountain pens etc. and wooden case (Ex. No. 7) and the 
ground mat (Bx. No. 8) som you in the presence of two panchas. What have you to say 
about this? 

A. This is Sead? ' .' 

It is important to note that while putting this question the goods in question 
along with the wooden case were specifically shown to the accused, and it was 
asked whether that was taken charge of.by the police from his possession, and 
the accused has unamibiguously stated ‘this is correct’. Accused No. 4, how- 
ever, seems to have realised that he made a wrong admission, and hence to the 
next question he answered ‘‘the goods taken charge of from me were similar 
to Exh. 7”? He then goes on to say that he had purchased the goods in ques- 
tion from accused No. 2.for Rs: 2,600.' Reading the statement of accuse No. 4 
as a whole, we have not the slightest doubt with regard to the identity of the 
goods in question. 

Thus, on the evidence discussed above, it is clear that certain goods were sent 
by Pokhraj from Calcutta, delivery of those goods was taken by some persons, 
who had no right to those goods, and were not entitled to take delivery of the 
same,*from P.W. Prannath Girotra, and subsequently a part of those goods 
were found in possession of accused No. 4. It is not disputed that the delivery 
of the goods in question was taken sometime in the evening on July 28, 1961; 
it is also not disputed that accused No. 4 was found in possession of goods, as 
shown by panchnama, exh. 23, at 2-30 a.m. on July 26, 1961. According to the 
statement of accused No. 4 himself, he purchased the goods found with him - 
from accused No, 2 on July 23, 1961, some time after 5 p.m. Thus on evidence 
we are satisfied that very soon after the delivery of the goods in question was 
taken from P.W. Prannath Girotra, accused No. 4 was found in possession of 
a part of these goods. The question for consideration is whether these goods 
ecan be said to be stolen property, as defined by s. 410, Indian Penal Code. On 
the evidence on record it is quite clear that the railway was in possession of the, 
*goods on behalf of Pokhraj. So also Prannath Girotra, who is a railway -efff- 
ployee, was in possession of the goods on behalf of the "railway, and thus also 
on behalf of Pokhraj. Delivery of these goods was given to some persons, who 
were clearly not entitled to take delivery of these goods, on production of the 
luggage ticket, exh. 11. Prannath Girotra says :— 

“The luggage received at the V.T. luggage office is handed over to the persons pro- 
ducing the luggage receipts, Before delivery of the luggage -is made a is usual to take 
the signature of the person demanding: delivery, in the delivery book. 

Nothing is brought out in the cross-examination to show en this statement 
of Prarfhath Girotra is incorrect.. Thus it appears that on production of the 
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luggage ticket, exh. 11, the goods. were delivered by Prannath Girotra. It jis 
pertinent to note that exh. 11 is a lug ggage ticket, although loosely called a re-e. 
ceipt, issued on a passenger ticket, and’ hence prima facie it appears that de- 
livery of the goods mentioned in such a luggage ticket would be given to the 
bearer on the mere production of the luggage ticket. It is true that at the” 
back of the luggage ticket, exh. 11, there is a printed potice, which indicates 
that if the railway authorities doubt whether the person producing thé luggage 
ticket is entitled to take delivery, they can withhold delivery until the doubt is 
removed. Considering the fact that the goods were sent on a luggage ticket, 
issued on a passenger ticket, and also the “evidence of Prannath Girotra, it ap- 
pears that merely on the production of the luggage ticket or luggage receipt, 
exh. 11, delitery of the goods was given to the pérson seeking delivery by P.W. 
Prannath Girotra.. „Hence there seems to be no occasion for making any re- 
presentation, and if there was no occasion for making any representation, and 
if in fact there was no representation,it cannot be said that the goods in ques- 
tion were acquired by che&iting. It is urged that the production of the lug» 
gage ticket itself involves an implied representation that the person presenting 
the luggage ticket is either the owner, or a person duly, authorised by the owner 
to receive the goods mentioned in the luggage- ticket, and hence delivery of 
goods can be said. to have been on a false representation, though implied. If 
goods can be delivered to the bearer of a luggage ticket merely on the produc- 
tion thereof, we are not qnite sure that mere production necessarily implies 
a representation. Even assuming, however, that there is such an implied re- 
presentation, in our opinion;’the, property can still be held to be stolen pro- 
perty, In’ order to establish that the property in question is stolen property, 
ie. subject-matter of a theft, it must be proved that the property in question 
was dishonestly taken dut of the possession of the real owner, without his con; 
sent. In the present case, there can be no ‘doubt that the property was taken 
out of the possession of the railway, who must be deemed to be in possession on 
behalf pof the real owner, Pokhraj.. It is, urged that for removal consent* of 
Prannath Girotra, was obtained, although it may have been obtained on an im- 
plied false representation, but even such consent would take the préperty out 
of the category of stolen property. We are unable to accept this contention, e 
in view of s. 90, Indian Penal Code. Relevant portion of s. 90 reads thus:— 
“A consent is not such a consent as is intended by any section of this Code, if the 
consent is given by a person under fear of injury, or under a misconception of faet, and 
if the person doing the act knows or has reason to believe, that the consent was given in 
consequence of such fear or misconception. . 
Thus it is clear that if consent is given ander a misconception of facts, it would 
not be a valid consent. In Re Jaladu! the Madras High Court has laid down that 
- a consent given on a-misrepresentation of facts.1s one given under a miscon- 
ception of facts within the meaning of s, 90, Indian Penal Code, and as such 
is not useful as a consent ‘under the Penal Code.: A misrepresentation as to 
the intention of a person in stating the purpose for which the consent is asked 
is a misrepresentation of a ‘fact’ within the meaning of s. 3 of the Evidence 
atte Relevant observations are at p. 456, which read thus :— é 
..But it appears that the second accused obtained the: ‘consent of the girl’s guardian, 
Sie si tepresenting that the object of taking her was only to gather presents for a 
festival. The question is, whether in’ these circumstarices it can be said that the guardian 
gave her consent to the taking of the’girl within the meaning of section 361, Indian Penal 
Code. Section 90, Indian Penal Code provides ‘A consent is not such a consent as is 
intended by any section of this Code, if the consent is given by a person under fear of 
injury or under a misconception of fact, and if the person doing the act knows or has 
reason to believe that the.consent ‘was given in consequence of such fear or misconcep- 
tion’. We are of ‘opinion that the’expression ‘under a misconception of fact’ is broad 
enough to include all cases s Where the consent is obtained by misrepresentation; the mis- 
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representation should be: regarded as leading- to'a misconception of the facts with refer- 
~eenceto which: the consent is:given. In section 3 of the Evidence Act illustration (d) that 
a-person has a’ certain intention is treated as a fact. So, here the fact about which the 
second and third prosecution witnesses were: made to entertain a misconcéption was the 
*fact that the ‘Second accused intended to get the girl married. In considerfng a similar 
statute, it was held in England in R. ‘v2 Hopkins; that a consent obtained by fraud would 
not be sufficient to justify the taking of a minor. See also-Halsbury’s Laws of England, 
volume A page 623. In Stephen’s Digest of the Criminal Law of England (sixth edition, 
page .217), the learned author says with reference to the law relating to ‘Abduction of 
girls under sixteen’ thus...‘If:the consent of the person from whose possession the girl _ 
is ‘taken’ is” “obtained: ‘by fraud, the taking. is Geenied to be against the will of such a 
person’.”’ ' $ 
This decision is followed i in Emperor v. Mit. Sima 3 So also in Maung Ba Chit, 
v. King-Emperor;* the Rangoon High Court has taken the same view. The rele- 
vant obsérvations appear-at page 836. After referyng to s. 90, Indian Penal 
eode the Court observes (p. 837) :— 


..It Seems té'me, however, that in the circumstances just described it must be held 
that the consent hds' been given under a’ ‘misconception of fact. Had the responsible 
officer who agredd ' to accept ‘the revenue and to the issue of the removal pass and the 
bill of title been aware, that the timber in question was timber which the licensee had 
no right whatsoever to. fell, there can- be no doubt that the consent to the removal 
would never have been given. Consent was given on the ‘understanding that the timber 
to be removed’ ‘was timber covered'-by a ‘license. If in fact it was timber not covered 
by a -license at all, there was a misconception ‘as to the property for which consent was 
given.” I think, ‘therefore, that in sucha case.it must be held that there was no such con- 
sent as is meant by ‘section'378 ‘of the Indian ‘Penal Code, and that in such circumstances 
the offence of theft was completed.” 


This decision’ of the Rangoon High Court follows a decision of this Court in 

' somewhat. similar’ facts, ‘Reg v. ‘Hanmanta.§ In the present case, even assyming 
that the persons, “who took delivery, ‘made a'false representation, though implied 
that they wer é/entitled to’ take delivery, and thus obtained delivery, that only 

, means that*they obtained the consent of Prannath Girotra, who was in possession 
on behalf of the real owner, Pokhraj, by making a false representation, which led 
to a misconception’ ‘of facts on the part ‘of Prannath Girotra. Thus if the con- 

. sent is obtained by a false representation, which led to a misconception of facts, 
it would not “be a valid consent as contemplated under the Indian Penal 
Code. Theresmay or may not be a representation by the persons taking deli- 
very from Prannath Girotra; but in either case it is quite clear that Prannath 

è Girotra agreed to deliver the goods against the luggage ticket under a mis- 

conception of facts, viz. the.persons taking delivery were entitled to take it, 
and there can be no doubt‘ that persons: “taking delivery knew that ‘Prannath 
Girotra consented to give delivery under such misconception of facts. Thus, in 
our opinion, all the ingredients-required for ‘a theft are established, and there 
can be,no, doubt-that: the goods in question: must be held to be stolen property. 
As stated above, accused No. 4 was. found in possession of stolen property 
oon after the theft was committed, i.e: -soon after the delivery of the property 
jm question was taken; from Prannath Girotra, -and hence a presumption undae” 
s. 114, Illustration (a). of, the Indian, Evidence Act- would arise against accused 
No. 4. In, his statment accused, No. 4 says. that he purchased the property in 
‘question for Rs. 2,600 from’ accused No. 2, on July 23, 1961, some time. after 5 
p.m. Although this was a transaction relating to goods admittedly worth Rs. 2,600 
there is nothing, beyond , the bare interésted word of accused No. 4 to show that 
in fact the goods i in question weré -obtaiived by him from accused No. 2 on pay- 
ing adequate “ cohsideration, ` ‘and: without” knowledge that the said goods were 
‘stolen property.’ “As stated” above, we-are satisfied as to the identity of the 
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goods. On the bare interested word of accused No. 4 we are not prepared to 
hold that he purchased the goods in question from accused No. 2. The very». 
proximity bf time between the delivery of the goods by the railway and the 
alleged purchase by accused No. 4 is highly suspicious. Hence we hold that 
accused No? 4 has not satisfactorily explained his possession of the goods in* 
question, which are proved to be stolen property. 

Mr. Dalal raised some other contentions, which we shall briefly deal. with. 
Mr. Dalal urged that Head-constable Tike was not authorised in writing to 
carry out the search at accused No. 4’s resiflence, and without such authority 
Head-constable Tike had no legal right to carry out that search, and hence that 

“M search itself must be held to be illegal. No such grievance was made i in the trial 
Court, and we cannot allow a new question, which is essentially a question of 
fact, to be raised for the first time in appeal. We have already dealt with 
Mr. Dalal’s contention that even before the trial the goods were wrongly allow- 
ed to go into the complainant’s possession even though the indentity of a 
goods was the material question at the trial. 

It is also urged that a copy of the panchname of the search of accused No. 4’ 5 
residence was not furnished to him, as required by s. 165, Criminal Procedure 
Code. Here again no grievance on this account was made in the trial Court, 
and it is too late to start a fresh question of fact in ‘appeal. 

For reasons indicated above, we hold that the learned trial Judge wag right 
in convicting accused No. 4 under s. 411, Indian Penal Code. 

Mr. Dalal, while addressing on the question of sentence stated that accus- 
ed No. 4 has been suffering from T.B. We have given him an opportunity 
to produce a medical certificate. Hence, we shall pass order as to sentence on 
Monday, October 1, 1962. The accused shall continue on bail. 

Mr. Dalal has not produced a satisfactory medical -certificate. Mr. Dalal 
lastly urged that the sentence is unduly harsh, and should be reduced. As 
against that, Mr. Deshpande, the learned Assistant Government Pleader, sub- 
mits that accused No. 4 has four previous convictions, and hence the sentence 
cannot be said to be unduly harsh. Conviction slip was produced, before us. 
We have perused it, and we do not wish to interfere with the order as to 
sentence also. y 

The appeal is, therefore, dismissed, and the order of conviction and sentence 
is confirmed. The accused shall surrender to bail. 

Appeal dismissed: 

Sentence confirmed. 


APPELLATE CIVIL. 


Before Mr, Justice Chandrachud. 


MRS. RAMABEN BHAGUBHAI PATEL v. THE HINDUSTAN ELECTRIC 
COMPANY LIMITED .* 
Civil Procedure Code (Act V of 1908), O. XXXVII, rr. 2(2), 4; O. IX, r. 13; Sec. 1512 
m. Decree passed. under O, XXXVII, r. 2(2) on failure of defendant to comply with terms 
of conditional leave—Whether Court passing such dècree can set it aside on ground 
that defendant had sufficient reasons for not complying with terms of conditlonal 
order—Applicability of O. XXXVII, r. 4'and s. 151. ' 


A. decree passed in a summary suit, under O., XXXVII, r. 2(2) of the Civil Proce- 
dure Code, 1908, on the failure of the defendant to comply with the terms of condi- 
tional leave, cannot be set aside by the Court which passed the decree, on the ground 
that the defendant had sufficient reasons for not complying with the terms of the 
conditional order. 


>» 
*Decided, June 20, 1962. Civil Revision Application No, 59 of 1962. 
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The limited object. of O. XXXVII, r. 4, of the Civil Procedure Code, 1908, is to em- 


we °” power Courts: to set aside decrees passed in cases in which the defendant has failed 


to appear in answer to the summons for judgmeftt, if it appears to the Court that 
there are special circumstances by reason of which the defendant could not appear 
e  in/answer to the summons. Therefore, O. XXXVII, r. 4, of the Code cannot apply to 
a case in which a decree has been passed under, O. XXXVI, r. 2(2) for failure of 

the d@éfendant to comply with the terms of the conditional order. 
Section 151, of the Civil Procedure Code, 1908, does not confer any new powers on 
- the Courts But it maintains intace such powers as are possessed by the Courts and 
provides that those powers can be exercised in the interests of justice or to prevent 


abuse of the process of the Court. If there is any specific provision in the Code which" ° 


governs a case then the powers conferred by s. 151 should not be resOrted to. The 
powers conferred by s. 151 must be exercised with circumspegtion and sparingly as 
they are not. intended to be exercised as a matter of ordinary roytine. The powers 
preserved by s. 151 should not be exercised so as to overcome a prohibition enjoined by 

e the Code and s. 151 .cannot be invoked so as to enlarfe or widen the scope of one’s 
jurisdiction. Therefore, a decree passed under O. XXXVII, r. 2(2) of the Code on the 
ground that the defendant has not complied with the terms of the conditional order of 
leave, cannot be set aside under s. 151 of the Code. 


The facts appear in the judgment. 


8. ¥. Tijoriwala, instructed by Mulla & Mulla & Craigie Blunt & Caroe, for 
the petitioner, - i -° 

C. N. Daji, instructed by Amarchand Mangaldas & Malvi Ranchhoddas & Co., 
for the respondents. 


CHANDRACHUD J. A question of some importance arises in this revisional 
application, The question is whether a decree passed in a summary suit, on the 
failure of the deféndant to comply with the terms of conditional leave, can be 
seteaside by the Court which passed the decree, on the ground that the defgndant 
had sufficient reasons for not complying with the terms of the conditional order. 

A suit was filed by:the petitioner against the respondents to recover a sum of 
Rs. 10,000 on a deposit receipt alleged fo have been executed by the respondents. 
On July 20, 1960, a summons for judgment was taken out in the suit, in reply 
to which the respondents put in their. affidavit on October 16, 1960. On March 
10, 1961, the summons for judgment was heard when the respondents were given 
conditional leave to defend the suit, the condition being that they should de- 
posit a sum of Rs. 7,500 within a period of four weeks. The respondents did not 
comply with the condition whereupon the suit was set down for hearing and 
on April 18, 1961, a decree was passed in favour of the petitioner. On June 12, 
1961, a notice of motion was taken out by the respondents for setting aside the 
decree on the ground that they could not deposit the amount on account of 
financial difficulties. The notice of motion has been made absolute by the learned 
Judge of the City Civil Court, Bombay. The learned Judge has held that a 
decree which is passed under 0. XXXVII, r. 2 (2), of the Civil Procedure Code 
cannot be set aside either under O. IX, r. 18, the decree not being an ex parte 

“decree, nor under O. XXXVII, r. 4, that provision, according to the learned 
Judge, being applicable to cases in which the defendant has not appeared at ghe 
in answer to the summons for judgment. The learned Judge has, however, 
taken the view that by reason of the absence of a specific provision in the Code 
of Civil Procedure which will govern the case, a decree passed under 0. XXXVII, 
r. 2(2) can be set aside under the inherent powers of the Court under s. 151 of 
the Code. So holding, the learned Judge has set aside the deeree and has direct- 
ed that the suit should be restored to the file on condition that the defendants 
deposited the entire decretal aniount in the Court as also the costs incurred by 
the plaintiff in the suit and in the notice of motion. 

The question which arises'in these circumstances is whether the learned Judge 
has juri§diction to set aside the decree, which was earlier passed for failure of 
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the defendants to comply with the ‘terms of the order of ‘conditional leave. Jt 
is important to mention that this i is not a case in which the defendants have failede. 
to appear iit answer to the summons for judgment.: The summons for judgment 
was duly served on the defendants, who ‘appeared: in answer to the same and 
contended that unconditional leave to defend the suit should be granted to them. ° 
After hearing the parties, an order was passed by ‘Judge, Vimadalal that condi- 
tional leave be granted to the defendants on their depositing a sum of Rs. 7,500 
within four weeks from the date ofthe order. The first question; which arises is 
whether there is any specific provision in the Givil Procedure Codé whick applies 
„t0 cases of the present kind. The only provisions on which reliance was placed 
~on behalf of the defendants are those contained in 0. IX, r.18 and 0. XX XVII, 
#4, of the Civil Procedure Code. - The learned Judge has held that neither of 
thesé two provisionsecan' have any application. Mr. Daji, who appears on behalf 
of the defendants, concedes that Ò. IX, r. 13 cannot possibly apply to the case 
of the presént kind. The concession is rightly made, because a decree which is 
passed in a summary suit, ‘on ‘default of the ‘defendant to comply with the terms 
of the order of- conditional leave, cannot strictly be described as an ex parte 
decree. Mr. Daji, however, contends’ that the learned Judge was in error in 
holding that O. XX XVII, r. 4, doés not cover a' case of the present nature. 
0. XXXVII, r.4 provides that after a decree is passed under O. XX XVII, r. 2(2), 
“the Court may, under special, circumstances, ‘set aside the decree and if negessary 

stay or set aside execution, antl may give leave to the defendant to appear to the. sum- 
mons and to defend the suit, if it seems reasonable to the Court: so to do;-and on such 
terms as ‘the Court thinks fit.” 
According to Mr. Daji, the language of O. XXXVII, r. 4 is reasonably capable of 
the construction that what is intended by the Legislature i is that the Court which 
passes a decree, in default of the defendant to comply with the conditions on 
which he was permitted to defend the suit, must have jurisdiction, to set aside 
that decree if the Court is satisfied that there are special reasons or special eir- 
cumstances which make it necessary to set aside the decree. I find’it difficult to 
accept the argument of the learned counsel because, in the first place, to accept 
the construction canvassed by the learned counsel is to frustrate the very object . 
for which provision has been made in O. XX XVII for the trial of summary suits. 
Secondly, what is specifically provided in O. XXXVII, r. 4, is that after the 
decree is passed, the Court may set aside the decree and “may give leave to the 
defendant to appear to the summons...?’. This clause clearly shows that the 
power conferred by r. 4 of O. XXXVII can.be exercised only in cases in. which the 
defendant has initially failed to’ appear in answer to summons for judgment. 
What follows this clause is also important because-what is mentioned thereafter is 
that the Court, after setting aside the decree in view of special circumstances, may 
give leave to the defendant to defend the suit on such terms as the Court thinks 
fit. In other words, the Court has been given the power not only to permit the 
defendant to appear in answer to the summons. but the Court has also been given 
the power to fix the terms on which the defendant, at whose instance the proceed- 
ings are re-opened, should be permitted to defend the suit. If the construction 
Pius ‘Mr. Daji-wants me to place on r. 4:of O. XX XVII were to be acceptede 

en a somewhat startling, consequence will ensue -and the consequence is thay 
ki defendant who fails to comply with a conditiónal order will be in a more 
favourable position than the defendant who complies with a conditional order. ` 
Take a case in which an order of conditional leave' is. passed and the defendant 
‘complies with the condition. If the defendant were to make a grievance of the 
condition ‘on the ground that the condition was harsh or oppressive no interfer- 
ance would normally bė made in the exercise of revisional jurisdiction with the 
‘discretion of the trial Court: ‘If, on the other hand, the defendant were to fail 
to comply with the order passed by the trial’ Court, then, aceording to Mr. Daji, 
it would be open to the Court not only to set aside the decree which’ followed’ the 
refusal of the defendant to comply: with the ‘order -of conditional leave, but it 
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would also be open g the defendant to have the matter reopened and to ask the 
-*Court to pass a fresh order of leave to defengl the suit, regardless of what 
order was passed on the earlier occasion. Such a consequence, involving a double 
opportunity to a defaulting defendant, could not have been intênded by the 
° Legislature. In my opinion, the limited object of O. XXXVII, r. 4 is’to empower 
Courts tg set aside dearees: passed in cases in which, the defendant has failed to 
appear in answer to the summons for judgment, if it appears to the Court that 
there axe special circumstances by reason of which the defendant could not ap- 
pear in answer to the summons’ In ‘other words, what is provided by O. 
XXXVII, r. 4 is that the position which obtained at the institution of the sum-__ 
mary suit should revive,-an advantage of which ‘the defendant coyld not avail 
himself should be made available to “him because he had good reasons for not: 
appearing in answer to the summons for judgment and*that the defendant 
should be given leave to defend the suit on such conditions as the Court 
deems.fit. For these reasons, I am of, the opinion that the learned trial Judge 
*vas right in holding that the provisions of O. XXXVII, r: 4 cannot apply to 
a case in which a, decree has been passed under O. XX XVII, r. 2(2) for failure 
of the defendant to comply with the terms of the conditional order. 


The next’ question which arises is whether the learned Judge was justified in 
invoking his jurisdiction under s. 151 of the Civil Procedure Code. It is well- 
settle that s. 151 does not confer any new powers on the Courts. What that 
section does is to maintain intact such powers as are possessed by the Courts 
and to provide that those powers ‘can: be exercised in the interests of justice or 
to prevent abuse of the process of the Court. It is equally well-settled that if 
there is any specific provision in the Civil Procedure Code which governs a case 
then the powers conferred by s. 151 should not be resorted to. Lastly, it must 
be borne in mind that the powers. conferred by s. 151 must be exercised with 
circumspectjon and sparingly as they are not’ intended to be exercised as a 
matter of ordinary: routine: The learned: Judge has held that there is yo pro- 
vision in the Civil Procedure Code which governs the case of the present kind 
and that,*therefore, the powers under s. 151`can be invoked. The question 

. which arose before. the. learned Judge was whether a decree in a summary suit, 
which was passed by reason of the default ‘of the defendant to carry out the 
conditions which were imposed upon him could be set aside under s. 151. Be- 
foré a Court could act únder 's. 151 of the Civil Procedure Code, 
‘it is at least necessary that the Court must be possessed of the matter and must 
have jurisdiction to pass orders in the case. It is indisputable that except in cases 
in which the jurisdiction of the Court is ‘expressly preserved in that behalf, the 
‘Court which tries a suit loses all jurisdiction over it with the passing of a decree. 
That the decree is passed under O. XXXVII, r. 2(2) should, in principle, make 

no difference to that position. A decree may come to be passed under O. 
‘XXXVII, r. 2(2) either because the defendant has not appeared in answer to 
‘the summons for judgment or because ‘leave to appear and defend the suit was 
not granted to the defendant at all,- or, lastly, because the defendant has not 
complied with the terms of -the conditional order of leave. The first of these 
*three cases is covered by O. XXXVII, r. 4, which preserves the jurisdiction of 
she Court, despite the passing of a decree, to set aside the decree ‘‘under spegjale 
circumstances”, and to give leave to the defendant to appear to the summons 
and to defend the suit on such ternis as the Court thinks fit. In’ the last two 

of the three cases, the Court which has passed the decree under O. XXXVII, 

r. 2(2) would become functus officio with the passing of the decree, like any 
other Court which passes a decree under 0.’XX of-the Code. If the defendant 

is aggrieved by the decree in any one.of the last two cases, his proper remedy is 

to file an appeal against the decree. Order XXXVII of the Civil Procedure 
Code is, in. a sense,.a self-contained Code and with the consciousness of hard 
decisiong, when the’ Legislature wanted to make provision with regard to the 
circumstances in which a ‘decree passed under any of the provisions of that 
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Order should be set aside, the Legislature expressely provided by 
r. 4 that the decree could be set aside in the circumstances mentioned in that** 
rule. If it’was intended that a decree which is passed by reason of the default 
of the defendant to comply with the terms of the conditional order could also 
be set aside’ by the Court which passed the decree, the Legislature would have” 
made a suitable provision similar to the one which is fourd in O. XX XVII, r. 4. 
It is clear from the absence of any such provision that what was intended was 
that a Court which passes a decree in a summary suit should have jurisdiction 
to, set aside the decree in cases covered by Ô. XXXVII, r. 4 only and in no 
. wemdther case. In exercising his inherent jurisdiction under s. 151 the learned 
Judge has ip effect exercised it so as to contravene an implied prohibition and 
' it is settled law that the powers preserved by s. 151 should not be exercised so 
as to overcome a prohibition enjoined by the Code. The sole function of s. 151 
being to preservé the powers to act in the interest of justice, it must follow that 
s. 151 cannot be invoked soes to enlarge or widen the scope of one’s jurisdiction. 
For these reasons, I am of the opinion that the learned Judge was in erro? 
In setting aside the decree which was passed on April 13, 1961. The rule in the 
revisional application will, therefore, be made absolute, the order passed by the 
learned Judge will be set aside and the decree passed on April 13, 1961, will be 
restored. The plaintiff will be at liberty to withdraw the amount which has been 
deposited by the defendants i in the trial Court after a period of six week» from 
to-day. 
The petitioner will get the costs of this petition from the respondents. 


Order accordingly. 


Before the Hon'ble Mr. H. K. Chainani, Chief Justice, and Mr, Justice K. K. Desai. 


NIMBIBAI RAJIBAI ONKAR MALI v. RAGHO PARASHRAM MALT.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 43D, 29—Land- 
lord requiring land bona fide for non-agricultural purpose—Whether essential for 
landlord to prove necessity before he can obtain possession of land—Need to have * 
larger income whether sole deciding factor in proving necessity. 


A landlord under s. 29 read with s. 43D of the Bombay Tenancy and Agricultural 
Lands Act, 1948, can be awarded possession of the land on the ground that*he re- 
quires it bona fide for a non~agricultural purpose, if he proves some need or necessity, 
on account of which it is necessary for him to have the land restored to him. The 
need. of the landlord to have more or larger income is not the only ground on account 
of which he can be said to require the land. There may also be other reasons on 
account of which a landlord may find it mecessary to obtain possession of the land. 
A mere desire or wish of the landlord to put the land to a non-agricultural use is 
not sufficient. He cannot get possession of the land merely because he would like to 
use the land for a non-agricultural purpose. 
The question whether the landlord requires the land bona fide is a question of 
fact, which must be decided in each case on the facts and circumstances of that case 
° Madev Harn Marathe v. Chaitram Sakharam Patil’ agreed with. 
Sae kekhabchand Doogar v. J. R. D’'Cruz’ Basant Lal v. P. C. Chakravarty’ Naresh v. 
Kanai Lal! and Re Newhill Comp. Purchase Order,’ referred to. 


Tue facts appear in the judgment. 


D. M. Parulekar, for the petitioner. 
Sharad Manohar and U. R. Lalit, for opponent No. 


*Decided, August 3, 1962. Special Civil 2 (1922) 26 C. W. N. 499. 2 
Application No. 1718 of 1961. 8 (1949) 54 C. W. N. 20. 

1 (1952) Special Civil Application No. 4 [1952] A. I. R. Cal. 852, at p. 858. 
1752, of 1952, decided by Chagla C.J. and 5 [1938] 2 ANE. R. 163. e 


Dixit J., on November 25, 1952 (Unrep.). 
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CHAINANI C.J. "The petitioner landlady had made an application to the 
.*Mamlatdar under s. 29 read with s. 43D of the Bombay Tenancy and Agricul- 
tural Lands Act for obtaining possession of thé land held by oppdénent No. 1 
as a tenant, on the ground that she bona fide required the land for a non-agri- 
*cultural purpose. Section 48D gives a' right to the landlord to terminate the 
tenancy of a tenant on the ground that he requires the land bona fide for any 
non-agricultural purpose. The petitioner’s application has been dismissed on 
the ground that she had not proved any necessity or that it was necessary for 
her to augment her income by usifig the land for a non-agricultural purpose. 

The principal question, which has been argued before us, is whether it is essen- 


tial for a landlord to prove necessity before he can obtain’ possession of the land” 


from his tenant on the ground that he wants to use it for a non-agricultural 
purpose. There appears to.be some confusion on this point and it is, there- 
fore, necessary to clarify and state what: the’ correct position. in law is. The 
word used in ‘the section ‘is ‘‘requires’’ and not ‘desires’. The word ‘‘re- 
quires” imports an element of necessity. A mere desire or wish of the landlord 
to put the land to a:non-agriculttral use is, therefore, not sufficient. He can- 
not get possession of the land merely because he would like to use the land for 
a non-agricultural purpose. He must prove some need or necessity for taking 
back possession of the'land. At the same’ time ‘it must not be an absolute need 
or abgolute requirement in the sense that without it he will starve or will other- 
wise be put to considerable hardship. 

This view has been taken by the-Caleutta High Court i in cases arising under 
the Bengal Rent Control-Acts:- In’ Rekhabchand Doogar v. J. R. D’Cruz,' 
Buckland J. observed (p. 502) :— ; ‘ 

..The word in the Act is not ‘desire’ but ‘require’, This in my opinion involves 
gomething more than a mere ee and it involves an element of need, to some extent 
at least.” 

These oan were relied upon’ by Mukharji J. in Basant Lal Y P. C. 
Chakravarty?. At p. 23 he observed :— -‘ `. 

.-Mese wish*or convenience or whim or fancy of the landlord will not in my 
‘view be enough to show that the landlord ‘requires’ the premises. The landlord must 
show certain circumstances or facts proving some need or some necessity for the landlord.” 
In Naresh v. Kanai Lal®, Chunder J. referred to the above observations of 
Buckland J. in Rekhabchand Deoogar v: J. R. D’Cruz and observed that even 
in thé case of a desire there is some element of need, that the real distinction 
between ‘‘desire’’ and ‘‘require’”’ lies in the insistence of that need and that 
there is an element of ‘‘must have’’ in the case of ‘‘require’’ which is not pre- 
sent in the case of mere ‘‘desire’’. In Re Newlull Comp. Purchase Order,4 
at p. 167 Du Pareq J. made the following observations in regard to the word 
“required”? contained in the expressin ‘‘required for the amenity or conve- 
nience of the house’’ used in s. 75 of the Housing Act, 1936 : 

.. Required’, I think, in this section does not mean merely that the occupiers of 
the house would like to have it, or that they would miss it if they lost it, or that any- 
one proposing to buy the house would think less of the house without it than he would 

eif it was preserved to it. ‘Réquired’ means, I suppose, that without it there will be such 
«a substantial deprivation of amenities or ‘convenience that a real injury will he done, 
to the property owner, and a question like that is obviously a question of fact.” 

In order to obtain possession of the land, it is, therefore, necessary for the 
landlord to prove some need or necessity: ‘The, necessity or requirement would 
arise when the landlord is in need of additional income -for maintaining him- 
self or his family or for educating his children or for some other family pur- 
pose. The necessity need not, however, always be a financial one. There may 
also be other reasons on account of which a landlord may require the land. For 
instance, if the landlord has no house and he desires to build a house for his 


1 (1932) 26 C.W.N. 499. *S 3° [982] AIL. Cal. 852, at p. 853. 
2 (1949) 54 C.W.N. 20: 4 [1938] 2 All E.R. 163. 
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residence on the land, he can be said to require the land. Another illustration 
is when the landlord wants to: open a factory and the only land, which is sult-e, 
able and atailable, is the land*held by his tenant. In such a case also it may 

- be said that he requires the land.: Other cases can also be conceived, in which 
a landlord may need the land for reasons other than the necessity of inereasings 
his income. 

The view, which we are taking, is in accordance with that taken în Madev 
Hari Marathe wv. Chaitram Sakharam Patil®. .In that case, after making an 
observation in. the first part of the.judgmemt that the law requires that the 
landlord should not merely want the land for cultivating personally, but the 
—"want must be of such a nature that it should constitute a requirement or that, 
in other words, there must be an element of necessity in the desire of the land- 
lord to want the land to cultivate personally, Chagla Cd. in the latter part 
of the judgment observed as follows: 

“When we come to the Deputy Collector, he seems ‘to nae taken into considera- 
tion the fact that the landlord had 40 to 42 acres of land, that'his family consisted of 
five adults and two children, and that the soil of the land cultivated by him was rich 
and sufficient to meet his requirement. He further took into consideration the fact 
that the land that the tenant had, which the landlord wanted to dispossess him of was 
only 3 acres and 28 gunthas. Taking these circumstances into consideration he held 
that the requirement of the landlord was,not genuine. Here again, the approgch of 
the Deputy Collector does noteseem to be correct. Even though the landlord may have 
40 or 42 acres of land, even though his family may be small, even though the land may 
yield produce which may be sufficient for the needs of the family, still within the 
meaning of sec. 34 the landlord may require additional land bona. fide for. his personal 
igultivation. For example, he may want more money to-be spent on the education or 
maintenance of his children or his family or his dependants and he may want, to cul- 
tivate the land himself and produce more out of it than by taking rent from the tenant, 
The law does not require that the landlord ‘is. only entitled to get possesion” from, his , 
tenant®for personal cultivation provided he satisfies the Court that he needs more pro- 
duce from the land for satisfying the needs of his family. That is only one compelling 
necessity which might make the landlord require the land. There are several other 
conceivable compelling necessities which may equally make the landlord require the ° 
land for personal cultivation.” 

The position, therefore, is that before a landlord ean awarded possession 
of the land on the eround. that he requires it bona fide for a non-agrictiltural 
purpose, he must prove some need or necessity, on account of which it is neces; 
sary for him to have the land restored to him. The need of the landlord to 
have more or larger income is not the only ground, on account of which he z 
can be said, to require the land. There may “also” be other cases, in which a 
landlord may find it necessary to obtain possession of the land. The question 
whether the landlord requires-the land bona fide is a question of fact, which 
‘must be decided in each case on the facts and cireumstances of that case. 

So far as the present case is concerned, the landlady. has stated that she 
wants to form plots out of the land and then sell them at a handsome price. 
She has not made out any case of necessity. She has not. shown that she is in, 

need of any additional income or ‘that it is otherwise necessary for her to ob- 

tam possession of the land for, using it for a non-agricultural purpose. Hef 
application was, therefore, rightly rejected. ; 


Rule discharged. No order as to costs. 


Rule discharged. 


5 (1952) Special Civil Application No. 1752, on November 25, 1952 (Unrep.). 
of 1952, decided by Chagla C.J. and Dixit J., i 
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See MADHYA PRADESH LAND REVENUE CODE. 64 Bom. L.R. 322.. 
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ARBITRATION ACT (X of 1940), S. 142}—Civil 
Procedure Code (V of 1908), O. HI, r. 5-——Indian 
Limitation Act (IX of 1908), Art. 158—Whether 


notice which Court has to give under s. 14(2) of | 


Arbitration Act has to be a notice in writing— 
Noice to pleader of party whether sufficient notice 
under s. 14(2)—Expression “date of service of 
notice” in art. 158 of Indiane Limitation Act 
whether means* only notice in writing served in 
formal manner. 

The expression “gie notice” in s. 14/2) gf 
the Arbitration Act, 1940, means giving intima- 
tion of the filing of the award. Therefore, the 
notice which the Court has to give to the parties 
of the. filing of the award need not be a notice 
in writing. The notice can be given orally. 
Notice to the counsel of the filing of the award 
amounts to notice to the party in view of r. 5 
of O. III of the Civil Procedure Code, 1908. 

e expression “date of service” of notice is 
used in art. 158, First Schedule of the Indian 
Limitation Act, 1908, because s. 14/2) of the 
Arbitration Act, 1940, would be applicable both 
when the reference to arbitration is out of Court 
or in a suit. When the arbitration reference is 
out of Court, no party is expected to be present 
in Court a@d, therefore, the notice will have to 
go to the party formally, Le. a written notice will 
issue from the Court to the parties concerned, 
intumating them that an award had been filed. It 
is only in cases where an arbitration is through 
Court that, when the award is filed, the Court 
can have the counsel for the parties present at 
the time the case is put up with the award and that 
the Court can then orally intimate to the counsel 
about the filing of the award. 

NILKANBHA v. KASHINATH. 
64 Bom. L.R. (S.C.) 412. 


———-S. 20—Bye-laws of East’ India Cotton 
Association, Ltd., Bombay. Bye-law 38-A— 
Foreign Exchange Regulation Act (VII of 1947), 
Secs. 5, 21—Indian Sale of Goods Act (lll of 
1930), Secs. 54(2) and (4)—Indian Contract Act 
(IK of 1872}, Sec. 29—Contract made subject to 
Bye-laws of E. I. C. Association as to arbitration 
—Diapute, as to non-performance of contract by 
buyer—Petition under s. 20 of Arbitration Act 
y seller—Whether petition competent—Ap- 
plicability of s. 20—Section 21(2) and 21(3) of 
Foreign Exchange Regulation Act whether cover 
prohibition in s. 5 of Act—Right of re-sale under 
ss. 54(2) and (4) of Indian Sale of Goods Act— 
Seller whether in exercising such right acts as 
agent of buyer—‘‘Force majeure’, meaning of 
expression—Contract “subject to usual Force 
Majeure Clause’—Whether such contract void 
becagse of vagueness and uncertainty—Lex loci 
contractus and lex loci solutionis, applicability of, 
how “determined. ' i 

The powers and duties of the Court in s. 20/4) 
of the Arbitration Act, 1940, are of two distinct 
kinds. The first is the judicial function to con- 
sider whether the arbitration agreement should be 
filed in Court or not. That may involve deal- 
ing with objections to the existence and vali- 
dity of the agreement itself. Once that is 
done, and the Court has decided that the agree- 
ment must be fifed, the first part of its powers and 
duties is over. Then follows a ministerial act of 
teference to arpitrator or arbitrators appointed 
by the parties. If the parties do not agree, the 


GENERAL INDEX. aos 


808. 
e 
ARBITRATION ACT, S. 20-—(Contd.) 


Court may bg required to make a decision as to. 
who should be selected as an arbitratof, and that 
may be a function either judicial o# procedural, 
or even ministerial. š 

A contract for sale of goods was made subject 
to the Bye-laws of the East India Cotton Associa- 
tion, Ltd., Bombay, as to arbitration. A dispute 
having arisen between the parties to the contract 
relating to non-performance of fhe contract by 
the buyers, the sellers invoked the arbitration 
clause of the agreement and Bye-law 38-A of the 
East India Cotton Association, Ltd., Bombay, and: 
moved the Court under s. 20 of thé Arbitration 
Act, requesting that the agreement be filed in 
Court and the dispute referred to arbitration. 
The buyers resisted the petitior® contending that 
s. 20(4) read with s. 20(1) of the Act did not 
apply, and the Court, after filing the agreement 
would have nothing more to do with it: 

Held, that the parties in the present case by 
their agreement had placed the power of selecting 
an arbitrator or arbitrators, including the umpire, 
in the hands of the Chairman of the Board of 
Directors of the East India Cotton Association, 
Ltd., and the Court could under s. 20/4) of the 
Act perform the “ministerial act of sending the 
agreement to him to be dealt with by him. 

The word “permission” used in s. 21 of the 
Foreign Exchange Regulation Act, 1947, means 
only leave to do some act which but for the leave 
would be illegal. In this sense, exemption is just 
one way of giving leave. Therefore, ss, 21(2) and 
21(3) of the Act cover the prohibition in s. 5 of 
the Act which speaks of an “exemption.” 

The right of re-sale given by ss. 54(2) and (4) of 
the Indian Sale of Goods Act, 1930, is exercised 
by the seller for himself and not as an agent of 
the buyer, when the latter is given a notice of 
sale. The position is different when no notice is 
so sent. In that event it may be possible to sey 
that the seller acted as an agent. 

Where reference is made in an agreement to 
“force majeure”, the intention is to save the per- 
forming party from the consequences of any- 
thing over which he has no control. 

An agreement contained the following words: 
“We confirm having sold to you African 1aw 
cotton on the following terms and conditions sub- 
ject to the usual Force Majeure Clause.” On the 
question whether the agreement was void because 
of vagueness and uncertainty arising from the use 
of the phrase “subject to the usual Force Majeure 
Clause”: 

Held, that the impugned clause was capable of 
being made certain and definite by proof that 
between the parties or in the trade or in dealings 
with parties in British East Africa, there was in- 


variably included a force majeure clause of a parase 


ticular kind, and 

that, therefore, the contract was not void for 
vagueness or uncertainty by reason of the refer- 
ence in the terms stated to the force majeure 
clause. 

Whether the proper law of a contract is the 
lex loci contractus or lex loci solutionis is a mat- 
ter of presumption; but there are accepted rules 
for determining which of them is applicable. 
Where the parties have expressed themselves, the 

Intention so expressed overrides any presumption. 
Where there is no expressed intention, then the 
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rule to apply is to infer the intengion from the 
terms and nature of the contract and from the 
general circifmstances of the case. 
DHANRAJ MAL v. SHAMII. F 

64 Bom. L.R. (S.C.) 169. 


———S. 20—Application to file arbitration 
agreement in Çourt—Whether Court can refuse 
to make reference to arbitration where serious 
‘allegations of fraud made against a party. 

Where serious allegations of fraud are made 
against a party and the party who is charged 
with fraud desires that the matter should be tried 
in open Court, that would be a sufficient cause 
for the Court not to order an arbitration agree- 
ment to be filed’ and not to make the reference 
under s. 20 of the Arbitratign Act, 1940. But 
it is not every allegation imputing some kind of 
dishonesty, particularly in matters of accounts, 
which would be enough to dispose a Court to 
take the matter out of the forum which the 
parties themselves have chosen. Merely because 
some allegations have been made that accounts 
are not correct or that certain items are exag- 
gerated and so on that is not, enough to induce 
the Court to refuse to make a reference to arbi- 
tration. It is only when serious allegations of 
fraud are made which it is desirable should be 
tried in open Court that a Court would be justi- 
fied in refusing to order the arbitration agree- 
ment to be filed and in refusing to make a refer- 
ence. Every allegation tending to suggest or im- 
ply moral dishonesty or moral misconduct in 
the matter of keeping accounts would not amount 
to puch serious allegation of fraud as would im- 
pel a Court to refuse to order the arbitration 
agreement to be filed and refuse to make a 
reference. 
ABDUL Kapir y. MADHAV PRABHAKAR. 

64 Bom. L.R. (S.C.) 267. 


———S. 32. 
- An enquiry whether a de facto guardian has 
exceeded his power to incur loans is not only 
foreign to a suit, but it is beyond the scope of 
the enquiry for setting aside the award under 
s. 32 of the Arbitration Act, 1940. The only 
question that can be considered is whether 
de facto guardian had no authority, whatsoever, 
for incurring loans and for referring dispufes 
in regard to those loans to arbitration. 
SHAFIA BEGUM vy. BASHIR AHMED. 

64 Bom. L.R. 462. 


———S. 39/1 Xvi). See ARBITRATION Acr, 1940. 
S. 14(2). 64 Bom. L.R, (S.C.) 412. 


vu s. 46. See ARBITRATION Act, 1940, S. 


20. 64 Bom. L.R. (SC.) 169. 
—-. 47. See ARBITRATION Act, 1940, S. 
20. 64 Bom. L.R. (SC.) 169. 


ARBITRATION (PROTOCOL AND CONVEN- 
TION) ACT (VI of 1937), S. 7T—Word “final” 
in s. 7(1)(d) whether refers to award which is 
made rule of Court—Contract—When prevalent 
custom and usage in market may be deemed to 


be incorporated into contracts made by traders‘ 


in that market—Whether applicability of Indian 
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ARBITRATION (PROTOCOL AND CONVEN- 
TION) ACT, S. 7—{Contd.) 


law to contract made by Indian citizen in’ India 


‘can be avoided by means of agreement Sereen 


parties. 

An award would be final within the eang 
of s. 7(1}d} Of the Arbitration (Protocol and 
Convention) Act, 1937, even if it is not made a 
rule of Court. 
eUnder s. 7 of the ArSitration °(Protocol and 
Convention) Act, 1937, the plaintiffs have to 
prove what is referred to in detail in sub-ss. (a). 
(b), (c), (d) and (e) of s. 7(1) of the Act. 
The defendants have, therefore, the right to con- 
test the contentions made in that connection by 
the plaintiffs. The issues which arise on these 
matters would have to be tried and disposed of 
by Courts in India. 

A prevalent custom and usage in a partæular 
market may be deemed to be incorporated into 
contracts made by the traders in that market. 
Such customs and usages to be of binding force 
must not be inconsistent with the terms of a 
written contract andlor written rules binding be- 
tween the parties. A custom and ysage to be 
incorporated into a contract between the parties 
must be reasonable. 

An Indian citizen making a contract whilst in 
India will not be able and cannot be permitted 
by means of a contract to avoid the applica- 
bility of the Indian law to the contract made by 
him in India andlor to be performed in part or 
whole in India. 

SE SE OIL y. GORAKHRAM. 
64 Bot. L.R. (0.C.5,) 113, 


ARBITRATOR—acting under S. 10-A of Indus- 
trial Disputes Act (XIV of 1947)—Whether sub- 
ject to superintendence of High Court under art. 
227, Constitution of India. 

An arbitrator functioning under the powers 
conferred by s. 10-A of the Industrial Disputes 
Act, 1947, is subject to the judicial superintend- 
ence of the High Court under art? 227 of the 
Constitution of India, and, therefore, the orders 
passed by such an arbitrator, who acts ®as a 
quasi-judicial body, are capable of being cor- 
rected by a writ of certiorari, provided there & 
an error of Jaw apparent on the face of the 
Tecord. 

AIR CORP. EMPLOYEES v. VYAS. 
64 Bom, L.R. 1. 


Whether bound by rules of conduct 
governing judicial proceedings. 

The proceedings of an arbitrator acting under 
s. 10-A of the Industrial Disputes Act, £947, 
being quasi-judicial in character, the arbițyator 
must be held bound to observe, in spirit if not 
in letter, the rules of conduct which implicitly 
govern all judicial proceedings. 

AIR CORP. EMPLOYEES v. VYAS. 
64 Bom. L.R. 1. 


ARMS ACT (XI of 1878), S. 19(f). See ARMS 
ACT, 1878, S. 29. 64 Bom. L.R. 24. 


——S. 29—Criminal Procedure Code (Act V 
of 1898), Sec. 10(2)—Indian Arms Rules, 1951. 
Rule 2—Additional District Magistrate giving 
sanction to prosecute person alleged to have 


e 


1962.} 
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. committed offence under s: 19(£) of Indian Arms 


Act—Whether such magistrate competent to give 
sanction. 

Under s. 29 of the Indian Arms Act, 1878, an 
* Additional District Magistrate is competent to 
give sanction for prosecutign of a person who 
is alleged*to have committed an offence under 
' 3. 19(f) of the Act. 
STATE v. BHIMSHAg 64 Bom. ER. 24. 
ARMS RULES, 1951, R. 2. See Arms Act, S. 
29. 64 Bom. L.R. 24. 


ARMY ACT (XLVI of 1950), S. 69. See PENAL 
Cong, S. 70. 64 Bom. L.R. 440. 


S 174, 


BERAR LAND REVENUE CODE,’ 1928, S. 
210). See BERAR REGULATION OF AGRICULTURAL 
Leases Acr, 1951, S. 16. 64 Bom. L.R. 41. 


meeen Sy 3, See BERAR REGULATION OF AGRI- 
cuLru@aL Leases Acr, 1951, S. 16. 
64 Bom. L.R. 41. 


meane Sa 7, See BERAR REGULATION, OF AGRI- 
CULTURAL Leases Act, 1951, S. 16, 
64 Bom. L.R. 41. 


mene, §3, See BERAR REGULATION OF AGRI- 
_ CULTURAL Leases Acr, 1951, S. 2. 
64 Bom. L.R. 667. 


. . 
mene, S401). See Berar REGULATION OF 
AGRICULTURAL Leases Acr, 1951, S. 2. 
v 64 Bom. L.R. 667. 


BERAR REGULATION OF ‘AGRICULTURAL 


See. Penal Cone, S. 70. 
64 Bom. L.R. 440. 


° LEASES ACT (XXIV of 1951), S. 2—Berar Land 


Revenue Code, 1928, Secs. 54(1), 53—Receiver 
of lands in insolvency granting lease of lands— 
Whether lessee invested with status of protected 
lessee given under s. 3 of Act. 

aê receiver appointed by an insolvency Court 
m respect of agricultural lands is not a ‘“‘land- 
holder” of the lands as defined in s. 2(d) of the 
Berar Regulation of Agricultural Leases Act, 
1951, and, therefore, a lease of the lands grant- 
ed by him does not invest the lessee with the 
protected status given to lessees under s. 3 of 
the Act. 
Munna CHAPLA v. COMMR, NAGPUR DIvn. 

64 Bom. L.R. 667. 


S A) See Berar REGULATION OF- 


@GRICULTURAL LEASES Act, 1951, S. 16. 
64 Bom. L.R. 41. 


e 
————S, 4(2). 

Where a person fails to exercise his option of 
selection under s. 4(2) of the Berar Regulation 


of Agricultural Leases Act, 1951, he does not. 


cease to be a tenant and, therefore, he can be 
said to be “a person lawfully cultivating any land 
belonging to another person” within the mean- 
ing of s. 6(J) of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958. 

MOHANLAL} y. MAHARASHTRA REV. TRIB. 

>. 64 Bom. L.R. 485. 
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BERAR REGULATION OF AGRICULTURAL 
LEASES ACT, S. 8. See BERAR REGULATION OF 
AGRICULTURAL Leases Act, 1951, S. 19. 

64 Bont. L.R. (F.B.) 57. 


—. 9. See BERAR REGULATION OF AGRI- 
CULTURAL LEASES Act, 1951, S.°19. 
64 Bom. L.R. (F.B.) 57. 


———S, 9-A. See BERAR REGULATION OF AGRI- 
CULTURAL Leases Acr, 195%, S. 19. 
64 Bom. L.R. (F.B.) 57. 


—————-§, 16—Berar Land Revenue Code, 1928" 


Secs. 3, 2(10), 7—Madhya Prad&h Land Revenue 
Code (lI of 1955), Sec. 2(14)—~—Berar Regulation 
of Agricultural Leases? (Validation of Decisions) 
Act, 1956, Sec. 3—Whether there is Revenue 
Officer having authority to decide questions under 
ss. 16 & 16-A of Act XXIV of 1951—Sections 
16 and 16-A whether rendered nugatory and futile 
in absence of notification specifying which Reves 
nue Officers can discharge functions laid down 
in the sections. 

There is a Revenue Officer who has authority 
to decide questions under ss. 16 and 16-A of 
the Berar Regulation of Agricultural Leases Act, 
1951, and, therefore, there can be no question of 
the provisions of ss. 16 and 16-A of the Act 
falling through by reason of the absence of.a 
notification as to which of the Revenue Officers 
is to discharge the functions laid down in the 
sections. 

The object of s. 2(j) of the Berar Regulation 
of Agricultural Leases Act, 1951, in referring to 
the powers of the Government to issue a notifi- 
cation is to appoint different officers to discharge 
different functions. The object of the*notifica- 
tion is to delegate the powers or to distribute 
the powers which are centred into the hands of 
the Deputy Commissioner to different functio- 
naries. If no notification is issued, the only re- 
sult will be that there is no stratification of 
Revenue Officers and there is only one Revenue 
Officer under the Berar Land Revenue Code, 
1928, namely, the Collector, and he will be en- 
titled to exercise the powers of a Revenue Officer 
under the various provisions of the Act. 
TULSIRAM RAMKISAN y. RAMSINGH. 

64 Bom. L.R. 41. 


———-S. 16-A. See BERAR REeERULATION OF 
AGRICULTURAL Leases Act, 1951, S. 16. 
64 Bom. L.R. 41. 


———-S. 17. See BERAR REGULATION OF AGRI- 
CULTURAL Leases Acr, 1951, S. 19. 
64 Bom. L.R. (F.B.) 57. 


een) 19—Bombay Tenancy and Agri ciiid 
ral Lands (Vidarbha Region & Kutch Area) Act 
(XCIX of 1958), Sec. 132—Bombay Vidarbha 
Region Agricultural Tenants (Protection from 
Eviction and Amendment of Tenancy Laws) Act 
(IX of 1958), Secs. 3, 4—Application made under 
s. 19(1) of B. R. A. L. Act, 1951, after coming 
into force of Act XCIX of 1958-—~Whether such 
application should be decided under B. R. A. L. 
Act, 1951 or Act XCIX of 1958. 

An application made under s. 19(7) of the 
Berar Regulation of Agricultural Leases Act, 


1951, after. the commencement of the Bombay 
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BERAR REGULATION OF AGRICULTURAL 
LEASES ACT, S. 19— Contd.) 


Tenancy and Agricultural Lands (Vidarbha Re- 
gion & Kutch Area) Act, 1958, must be deemed 
to have been instituted and pending before the 
corresponding authority under the latter Act and 
must be disposed of in accordance with the pro- 
visions of that Act. 

The proceedings under s. 8 or 9 and s. 19 of 
the Berar Regulation® of Agricultural Leases Act, 
1951, were all parts of the same proceeding for 

e termination of a lease and ejectment of a 
tenant. All these proceedings will, therefore, fall 
within the ambit®of the expression “for the ter- 
mination of the tenancy and ejectment of a te- 
nant” in s. 132(3)(a) of *the Bombay Tenancy 
and Agricultural Lads (Vidarbha Region & 
Kutch Area) Act, 1958. An application under 
s. 19(1) of the Berar Regulation oF Agricultural 
Leases Act, 1951, would also fall within the ex- 
pression “for the recovery or restoration of the 
_ possession of the land” used in s. 132(3)(a) of 
' the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act, 1958. 

A proceeding under s. 9 of the Berar Regula- 
‘tion of Agricultural Leases Act, 1951, remains 
pending so long as an application ĉan, be made 
in it under s. 19(7) of the Act and until an order 
has been made under s, 19(3) of the Act. An 
application made under s. 19 after the com- 
mencement of the Bombay Tenancy and Agri- 
“cultural Lands (Vidarbha Region & Kutch Area) 
Act, 1958, is, therefore, an application in a pend- 
ing proceeding of the kind referred to in S 
132(3)(a) of the latter Act. 


JAYANTRAJ v. Hart DAGDU. 
a 64 Bom, L.R. (Œ.B.) 57. 


——_—S, 20. See BERAR REGULATION, OF AGRI- 
CULTURAL Leases Acr, 1951, S. 2. 


64 Bom. L.R. 667. 


BERAR REGULATION OF AGRICULTURAL 
LEASES (VALIDATION OF DECISIONS) ACT, 
1956, S. 3. See BERAR REGULATION OF AGRICUL~ 
TURAL Leases Acr, 1951, S. 16. 

64 Bom. L.R, 41. 


BOMBAY CITY LAND-REVENUE ACT 
(Bom. II of 1876), S. 3(4}—Government of India 
Act, 1935 [25 & 26 Geo. 5. Ch. 42}, Sec. 154— 
Lands held by Central Government in Bombay 
city leased on long terms extending to 999 years 
to lessee—Collector of Bombay levying assess- 
ment under Bom. Act II of 1876 on lessees—W he- 
ther lessees superior holders under s. 3(4) of Act 
~—Liability of lessees to pay land revenue to Pro- 
vincial Government. 

A large piece of land in the city of Bombay 
Yanteebeld on lease by a lessee from the, Secre- 
tary of State for India in Council under a lease 
of 1914. In 1920 this land was acquired by the 
Central Government for the purposes of their 
Railways and compensation was awarded to the 
lessee. The Central ‘Government thereafter 
granted the surplus plots from the acquired land 
to the plaintiffs on various leases executed in 
1939-40 for a period of 99 years. Under the 
leases it was open to the lessees during the first 
49 years of the term of the leases to surrender 
the leases and take new leases for a term of 999 
years. Thereafter the Collector of Bombay by 
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‘BOMBAY CITY LAND-REVENUE ACT, S: 
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notice levied an assessment on all these plots of. 
land in different amounts per annum and called. 
upon the plaintiffs to pay the same. On tho 
question whether the’ plaintiffs were superior 
holders of the lands tgken by them on lease with- 
in the meaning of that expression a$ used in 
the Bombay City Land-Revenue Act, 1876, so as 
to make them liable to pay lagd revenye to the’ 
Provindial Government in respect of thoso 
lands:— 

Held, that the plaintiffs were not superior hold-: 
ers as contemplated by s. 3(4) of the Bombay 
City Land-Revenue Act, 1876, and that, there- 
fore, they were not liable to pay any assessment 
to the Provincial Government in respect of the 
plots of land held by them on lease from the 
Central Government. 

Held, further, that the Central Government be- @ 
came the “superior holder” of the lands in ques- 
tion under the Provincial Government ever since 
April 1, 1937 (on which date the Government 
of India Act, 1935, came into force), but they 
were not liable to pay any assessment to tho 
Provincial Government by reason of the aemp- 
tion provided by s. 154 of the Government of 
India Act, 1935, and that they contmued to be 
superior holders, despite the leases granted by 
them in favour of the plaintiffs. 

As between the lessor and the lessee, it is the 
lessor who will always be having the highest title 
to the land demised by him. The lease created | 
by him may be for any number of years or even 
in perpetuity. The position in law that the lessor 
will have a title superior to the titfe of the lessee 
under the lease will never be affected. 
COLLECTOR, BOMBAY v, KHATIZBAI. 

64 Bota, L.R. 311. 


BOMBAY CO-OPERATIVE ‘SOCIETIES ACT 
(Bom. VH of 1925}—-Member of Tribunal con- 
Stituted under Act shareholder of company which 
is party to matter before Tribunal—Whether Tri- 
bunal competent to hear matter. 

A member of a Tribunal constituted under the 
Bombay Co-operative Societies Act, 1925, can- 
not hear a matter to which a company is a party. 
if such member of the Tribunal is a shareholder 
of that company, unless the objection to his 
hearing the matter is waived. . 

MANATH V, SHAMRAO ETC. BANK. 

64 Bom. L.R. 700. 


BOMBAY COURT-FEES ACT (Bom. XXXVI 
of 1959), S. 6 (iv¥d) See BOMBAY COURT-PEES 
Act, 1959, S. 6(xii}(d). 64 Bom. L.R. 763. 


——S. Ofxiifdj—Schedule Il, art. 
demption suit by landlord against tenants-mort-@ 
gagees decreed—Mortgagees in application to High 
Court challenging only right of landlord to pos- 
session based on tenancy in their favour—Appli- 
cability of s. 6(iv)(d) or s. 6(xii)(d) of Act. 

The defendants were tenants of certain property 
which was subsequently mortgaged to them by the 
plaintiff-landiord. In a suit for redemption filed 
by the plaintiff against the defendants, one of the 
defences was that even though the plaintiff might 
be- entitled to redeem, as they were tenants in 
thé property they were entitled to remain in pos- 
session as tenants. In an appeal to®the High 
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Court by the defendants against the decree in 
redemption made by the lower Courts, the de- 
fendants did not challenge the redemption decree 
as such but they only challenged the right of the 
plaintiff to possession based on a tenancy in their 
tavour. ®The defendants were called upon to pay 
Court-fee on the full amount of the considera- 
tion for the mngrtgage-deed : — 

Held, that the defendants should pay Court- 
fees under s. 6(xu)(d) of the Bombay Court- 
fees Act, 1959, i.e. Court-fees on the amount of 
one year’s annual rent. 

SRIRAM RAMNIVAS Asopa y. BABURAO. 
64 Bom. L.R. 763. 


woe 
my 


———_SCH. Ti, ART. 23. See BOMBAY COURT- 
tees Act, 1959, S. 6(xii) (d). 
64. Bom. L.R. 763. 


BOMBAY LAND REVENUE, CODE (Bom. V 
of 1879), S. 65. See BOMBAY RENTS HOTEL AND 
LopcInc House Rates Contro. Act, 1947, S. 6. 

64 Bom. L.R. (8.C.) 255. 


e 
BOMBAY MONEY-LENDERS ACT (Born. 
XXXI of 1947), S. U9Xg)—Loans mentioned in 
s. 2(9)(g)—Applicability of Act to suits to re- 
cover such loans—Film producer whether a 
“manufacturer” within s. 2(18). 

Loans as mentioned in s. 2(9}(g) of the Bombay 
Money-lenders Act, 1947, are outside and are not 
affected by the Act and to a suit to recover such 
loans provisigns of the Act (except ss. 23 and 25) 
dọ not apply. 

A film producer is a “manufacturer” and a 
“trader” within the meaning of s. 2(18) of the 
Bombay Money-lendcis Act, 1947. 

WasstaMULL y. GOODLUCK PICTURES. 
64 Bom. L.R. (0.€.3.) 549, 


—-——S. 2/18). See Bompay MONEY-LENDERS 
Act, J947, S. Y9 Xg). 
64 Bom. LR. (0.C.3.) 549. 


———S. 23. See Bompay MONEY-LENDERS 
ACT, 1947, S. 2(9)(). 
64 Bom. L.R. (0.C.5,) 549. 


—-——S. 25. See Bompay MoNrY-LENDERS 
Acr, 1947, S. Y9Xg). 
64 Bom. L.R. (0.C.5.) $49. 


BOMBAY PORT TRUST ACT (Bom. VI of 
1879), S. 61A. See BOMBAY Port Trust Act, 


1879, .S. 87. 64 Bom. LR. 670. 
—~—~——S. 618. See BOMBAY Port Trust ACT, 
1879, S. 87. 64 Bom, L.R. 670. 


——--—§._ 87—Indian Contract Act (IX of 1872), 
Secs. 151, 152, 161—Calcutta Port Act, 1890, 
Secs. 112, 135—Madras Port Trust Act, Secs. 40, 
LU1—Constitution of India, Arts. 13, 14, 19(1)(f) 
& (g)—Scope and effect of para. 2 of s. 87 of 
Bombay Port Trust Act—Whether s. 87 of Act 
limits liability of Board under s. 61B of the Act 
—Applicability of s. 87 where breach committed 


of duty ietposed on Board. 


THe second paragraph of s. 87 of the Bombay 


a 
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i 
Port Prust Act, 1879, does notelimit the liability 
of the Board under s. 61B of, the Act. 

, When a cause of action is solely based upon 
a tort committed by an emplo¥ee of the Board, 
the aggrieved party is precluded by the second 
paragraph of s. 87 of the Act from suing, the 
Board on the ground that they are vicanously 
liable for the tort committed by their employee 
in the course of his employment. The responsi- 
bility for the loss, destruction, or deterioration of 


goods, which has been refeired to in s. 61B°0—™ 


the Act, is the direct responsibility of the Board 

itself and not that of any of its employees. 

GULAM HUSSAIN v. &RUSTEES, PORT OF BOMBAY. 
e 64 Bom. L.R. 670. 


BOMBAY è PRIMARY EDUCATION ACT 
(Bom. LXI of 1947}, 8. 4—~Bombay Primary Edi- 
cation Rules, Rules 6(4), (5); Schedule C, r, d0. 
Appendix II, Form U—Bombay District Munio- 
pal Act (Bom. HI of 1901), Secs. 37, 46(a)—Muni- 
cipality delegating its right to elect representative 
under s. 4 of Bom. Act LXI of 1947 to its pres- 
dent—Whether such delegation permissible. 

The exemise of the right by a municipality 
governed by the Bombay District Municipal Act, 
1901, to elect a representative under s. 4 of the 
Bombay Piimary Education Act, 1947, cannot be 
delegated under s. 37 or by the rules made under 
s. 46fa) of the Bombay District Municipal Act. 
1901, and, therefore, such a municipality cannot 
empower its president or any other authority to 
perform this function on its behalf or to decido 
to whom its vote should be given. 

VITHAL KRISHNA ye SHRIPAD. » . 
64 Bom. L.R. 109. 


BOMBAY PRIMARY EDUCATION RULES. 
See BOMBAY PRIMARY EDUCATION Act, 1947. 
S. 4, 64 Bom. L.R. 100. 


BOMBAY PROMIBITION ACT (Bom. XXV of 
1949), S. 6A. 

Consultation with the Board of Experts consti- 
tuted under s. 6A(I) of the Bombay Prohibition 
Act, 1949, is not a condition piecedent to the 
launching of prosecution in respect of any medi- 
cinal, toilet, antiseptic or flavouring preparation 
containing alcohol. 

STATE OF BOMBAY v. NARANDAS. 
64 Bom. L.R, (S.C.) 260. 


———-S. 24A—Applicability of s. 24A—Burden 
of proof—Consultation with Board of Experts 
whether condition precedent to institution of pro- 
ceedings for breach of Act. 
In order that the provision contained in 

of the Bombay Prohibition Act, 1949, is attract- 
ed, the contents of the article, even as a medici- 
nal preparation has by the first proviso to the 
section to conespond with “the description and 
limitations” contained in s. 59A, ie. no more 
alcohol shall be used in the manufacture of such 
article than the quantity necessary for extraction 
or solution of the elements contained therein and 
for the preservation of the article, and in caso 
of manufacture of an article in which the alcoho! 


-is generated by a process of fermentation the 
‘amount of such alcohol does not exceed 12 per 
-cent. 


I£ alcohol in excess of the quantity pre- 


r 
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{Contd.) 


S.  24A— 


e e 
scribed by s. 59A js found in the article, the pro~ 
visions of s. 24A will not apply irrespective of the 
question whether ¢t is fit or unfit to be used as into- 
xicating liquor. Again, the preparation, even if it 
is medicinal, toilet, antiseptic or flavouring, must 
be unfit for use as intoxicating liquor, i.e, it must 
be such that it must not be capable of being 
used for intoxication without danger to health. 
Jf the preparation may be consumed for intoxi- 


“Tition it would still not attract the application 


of s. 24A, provided the intoxication would not be 
accompanied by other harmful effects. A medi- 
cinal preparation which may, because of the high 
percentage of alcohol contained therein, even if 
taken in its ordinary or normal dose intoxicate a 
normal person, would be regarded as intoxicating 
quor. A medicinal preparation containing a 
spall percentage of alcohol may still be capable 
of intoxicating if taken in large quantities, but if 
consumption of the preparation in large quantities 
is likely to involve danger to the health of the 
consumer, it cannot be regarded as fit to be used 
“as intoxicating liquor. 

It is for the prosecution to preve that the 
substance seized, if a toilet, medicinal, antiseptic 
or flavouring preparation, is not unfit for use as 
intoxicating liquor. 

Consultation with the Board of Experts consti- 
tuted under s. 6A(Z) of the Bombay Prohibition 
Act, 1949, is not a condition precedent to the 
launching of prosecution in respect of any medi- 
cinal, toilet, antiseptic or flavouring preparation 
containing alcohol. 

Strate om BOMBAY y. NARANDAS, 
5 64 Bom, L.R. (S.C.) 260. 


———S, 24A. 
1949, S. 129A. 


See BOMBAY PROHIBITION ACT, 
64 Bom, L.R. 303. 


————-S. 59A. See BOMBAY PROHIBITION ACT, 
:1949, S..24A. ° 64 Bom. L.R. (S.C.) 260. 


————S. 59A. See BOMBAY PROHIBITION ACT, 
1.1949, S. 129A, 64 Bom. L.R. 303. 


——S. 129A—Criminal Procedure Code (Act 
«VW of 1898}, Sec. 510—Certificate issued under 
3. 129A of Bom. Act XXV of 1949 by Chemical 
Examiner whether conclusive of facts stated 
“therein—Applicability of s. 129B to certificates 
relating to nature of preparation claimed to be 
. medicinal--Burden of establishing that article 
does not fall under s. 24A whether on accused. 
. The. certificate of the Chemical Examiner 
which is made admissible in evidence under 
®@, 129B of the Bombay Prohibition Act, 1949, is 
.noM€bnclusive of ‘the facts stated therein. The 
question whether what is stated in the certificate 
-is good evidence or not is a question for the 
Courts to decide. The probative value to be 
„attached to the certificate must depend upon a 
¿variety of circumstances such as the data avail- 
cable to the Analyser, the method of analysis 
adopted by, him, the fulness of his -conclusions 
wand, speaking generally, the vulnerability to which 
his premise'is subject. ` 

»' Under:s, 129A ‘read with s. 129B of the Bom- 
«bay Prohibition Act, 1949, a certificate issued by 
the Chemical-Examiner or, Analyser. is ddmissible 


` 
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BOMBAY PROHIBITION ACT, S. 129A— 
(Contd.) ; . 
provided that the certificate contains the results 
of the analysis of the blood collected or extract- 
ed from the body of a person. Section 129B of 
the Act does not cover cases in which the certi- 
ficate of the Chemicdi Analyser relates to the 
nature of a preparation, claimed to be medicinal, 
which is submitted to him for analysis. In such 
cases s.® 510 of the Criminal Proceduré Code, 
1898, will apply, and though the report of the 
Chemical Examiner is admissible under the sec- 
tion, it is not conclusive of the facts stated there- 


in. 
- The burden’ of establishing that a particular 
article does not fall under s. 24A of the Bombay 
Prohibition Act, 1949, rests on the prosecution. 
Therefore, the burden of establishing that any 
article referred to in s. 24A of the Act is not 
unfit for use as intoxicating liquor is on the pro- 
secution. 

STATE y. BHAUSA. 64 Bom. L.R. 303. 
——S. 129A—Certificate of Chemical Exami- 
ner not mentioning data on which he arrived at 
percentage of alcohol or not giving reason for 
his conclusion—Whether Court can consider evi- 
dence furnished by such certificate. 

The Court cannot refuse to consider the evi- 
dence furnished by the certificate of the Chemi- 
cal Examiner or Assistant Chemical Examiner 
issued under s. 129A of the Bombay Prohibition 
Act, 1949, merely because it does not mention 
the data on the basis of which the Chemical Exa- 
miner arrived at the percentage of*alcoho!] men- 
tioned in his certificate, or because he has riot 
given the reason for his conclusion. 

STATE v. RAMSINGH. 64 Bow. L.R. 451. 


————S. 1298. See BOMBAY PROHIBITION ACT, 
1949, S. 129A. 64 Bom. L.R. 303. 


———S. 129B. 
1949, S. 129A. 


See BOMBAY PROHIBITION ACT, 
64 Bom. LR. 451. 


BOMBAY PUBLIC TRUSTS ACT (Bom. XXIX 
of 1950), S. 2/10). See BOMBAY PUBLIC Trusts 
Act, 1950, S. 50. 64 Bom. L.R. 235. 


——-S. 50—Suit by trustee against co-trustees 
dnd persons set up by co-trustees as trustees— 
Suit for declaration that appointment of such 
trustee illegal—Whether such suit barred in ab- 
sence of sanction of Charity Commissioner under 
s. 50—Expression “person having an interest” in 
s. 2(10) whether includes trustee. 

A suit filed by a trustee against the other trus- 
tees of a public trust and against another person 
who has been set up as a trustee by the other 
trustees, for a declaration that the appointment 
of such person as a trustee is illegal because it 
was made without the plaintiff trustee’s con- 
sent and concurrence, is not contemplated by the 
provisions of s. 50 of the Bombay Public Trusts 
Act, 1950, and is, therefore, maintainable in the 
absence of the sanction of the Charity Commis- 
sioner under s. 50 of the Act. 


es 
- . The expression “person having an interest” in 


s. 2(10) of the Bombay Public Trusts Act, 1950, 
does not include a trustee. 


r e 
KHEMCHAND y:, PARMANAND. 64 Bom. L.R. 235. 
Be . 


es aig. 7 . 
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BOMBAY RENTS, HOTEL AND fanaa 
“HOUSE RATES CONTROL ACT (Bom. LVII 
ef 1947), S. 5, See BOMBAY Rents, HOTEL AND 
Lopene House RATES CONTROL Act, 1947, S. 6. 

64 Bom. L.R. (S.C.)-255. 


S, 5. See BOMBAY RENTS, HOTEL AND 
LODGINGeHOUSE Rares CONTROL Acr, 1947, S. 6. 
64 Bom. L.R. (S.C.) 256. 


2S. 5, See Bompay RENTS, HOTEL AND 
Lopcine House Rates Controt Act, 1947, S. 12. 
64 Bom. L.R. (S.C.) 554. 


mS. 6—Bombay Land Revenue Code 
(Bom. V of 1879), Sec. 65—Plot of land on date 
of lease assessed for agricultural purposes—Per- 
mission subsequently granted to lessee for user 
of land to non-agricultural purposes—Application 
by lessee for fixation of standard rent of plot 
ander s. H of Bom. Act LVII of 1947—Main- 
tainability of such application. 
“The material date for ascertaining whether a 
plot of land which is leased is “premises” for 
purposes of s. 6 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, is the 
date of. letting and not the date on which the 
application for fixation of standard rent is made 
by the tenant or the landlord, 
SUBHADRA v. NarSaJr CHENAJI, 

64 Bom. L.R. (S.C.) 255. 


' 


mS, 6—Lease of open land for construct- 
ing buildings for purposes of residence, educa- 
tion, businesg, trade or storage whether letting 
far these purposes within s. 6(1). 

The words “let for residence, education, busi- 
ness, trade or storage” in s. 6(1) of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, include a letting of open land for the 
achievement of these purposes with construction 
of buildings as also without construction of 
buildings thereon. 

Qugere: Whether if there is no contract to 
the contrary, s. 15 of the Act will stand in the 
way of a lessee of the land letting out buildings 
constructed by him on such land. 

Dossmar v. KHEMCHAND. 
64 Bom. L.R. (S.C.) 256. 


m, 11. See BOMBAY RENTS, HOTEL AND 
Loperıne House Rares ContTROL Acr, 1947, S. 6. 
64 Bom. L.R. (S.C.) 255, 


S, 12—Transfer of Property Act (IV of 
1882), Secs. 111(c), 76(a)—Tenant of mortgagee 
inducted before suit for redemption—Whether 
tenant can claim protection after redemption 
against mortgagor under Bom. Act. 

A monthly tenant of a mortgagee in posses- 
sion inducted before the date of the suit by the 
mortgagor for redemption, cannot after the re- 
demption claim protection of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, as against the mortgagor. 

KAMALAKAR & Co. v. GULAMASHAFI. 

. 64 Bom. L.R. 554. 
S. 12(1}—Suit, by landlord for pòsses- 
sion of premises leased, pending when Part Il 
of Act hade applicable ` to area where premises 
Stuated—Whether s. 'I2(1) applies to such suit 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT, S. 1%) — 
(Contd) " 


—Construction of statute—Provisos, how coe- 
strued. ` 

A suit, filed by a landlord against his tenant 
for possession of premises leased to him, which 
is pending when Part II of the Bombay Rents, 
Hotel’ and Lodging House Rates Control Act, 
1947, is made applicable to the area where the 
suit premises are situated, is governed by s. 12(2) 


of the Act, and the tenant is one to its Mu- 


tection. 

As a general rule, a Saavse is added to an 
enactment to qualify or create an exception to 
what is in the enactment, and ordinarily, a pro- 
viso is not interpreted as stating a general rule. 
But, provis@s are often added not as exceptions 
or qualifications to the main enactment but as 
savings clauses, in which cases they will not þe 
construed as controlled by the section. 

SHAH BHOJRAJ y. SUBHASH CHANDRA. 
64 Bom. L.R. (S.C.) 407. 


——S. 15/1). See BomBAY RENTS, HOTEL AND 
Lopcine House RATES CONTROL Acr, 1947, S. 6. 
64 Bom. L.R. (S.C.) 256. 


~——S. 18(1)—Sum of money paid ostensibly 
as donation to person acting on behalf of chari- 
table trust for grant of lease of premises belong- 
ing to trust—Whether payment of such sum 
comes within mischief of s. 18(1)—Meaning of 
word “consideration” in s. 18(1) whether restrict- 
ed to non-pecuniary consideration alone. 

A sum of money paid ostensibly ag a dona- 
tion by a person to the person acting on behalf 
of the landlord, which was a charitable trust, in 
respect of the grant of a lease of the premises, 
comes within the expression “fine, premium or 
other like sum or deposit or any consideration 
other than the standard rent” in s, 18(/) of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. 

The meaning of the word “consideration” in 
s. 18(1) of the Act is not restricted to non-pecu- 
niary consideration alone. 

VITHAL KRISHNAJI v. PaRDUMAN, 
64 Bom. L.R. (S.C.) 770. 


EOMBAY SALES TAX ACT (Borm. III of 1953), 
S. 16/6). 

The words “remains unpaid” in s. 16(6) of 
the Bombay Sales Tax Act, 1953, are not used in 
connection with fixing of point of time at which 
the tax becomes payable. Section 16(6) of the 
Act fixes the point of time at and after which 
the tax which remains unpaid becomes recover- 
able as arrears of land revenue; the sectio 
the point of time at which the defaulted amount 
of tax becomes a debt due to the State. 
COLLECTOR, SALES Tax v. PARIMAL Bros. 

64 Bom. L.R. (0.C.5.) 705. 


————S.  26(1}—Liability of transferee-dealer 
to pay tax which transferor-dealer liable to pay 
in respect of transferred business—Words “re- 
mains unpaid” in s. 16(6) whether fixes point of 
time at which tax becomes payable—-Whether lia- 
bility fastened on transferee of business under 
s. 26(1) liability of transferor in respect of busi- 
ness transacted by transferor. 

I£ a transferor-dealer, at the time of the date 


o 


o 


emthastax becomes payable. 
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of the transfer, has failed to discharge any obli- 
gation in respect of the business transferred by 
him, ‘the transfereetiealer under s. 26(7)} of the 
Bombay Sales Tax Act, 1953, will be liable to 
discharge that obligation in the same manner 
and to the same extent as if he was the trans- 
feror-dealer himself. 

The words “remains pnpaid” in s. 16(6) of the 
Bombay Sales Tax Act, 1953, are not used in 
connection with fixing of point of time at which 
Section 16(6) of the 
Act fixes the point of time at and after which 
the tax which remains unpaid becomes recover- 
able as arrears of land revegue; the section fixes 
the point of time at which the defaulted amount 
of tax becomes a debt*due to the State. 

Under s. 26(1) of the Bombay Sals Tax Act, 
1953, the liability that is fastened on the trans- 
feree of a business is the liability of the transferor 
in tespect of the business transferred by him, and 
not the tax liability of the transferor in respect 
of the business transacted by himself. 
COLERCTOR; SaLes Tax v. PARIMAL BROS. 

64 Bom. L.R. (O.C.3.) 705. 


———--- SCHEDULE B, Items 69, 43, 52—Cool- 
ing plant used for cooling solution used for mer- 
cerising processes—Whether such plant “Refri- 
gerator” within Item 69 of Sch, B to Act. 

A cooling plant used to cool a solution of 
eaustic soda used for mercerising cotton fabrics 
falls within the meaning of the expression “Re- 
frigerator’’ occurring in item No. 69 of Schedule 
B to the Bombay Sales Tax Act, 1953. 

Star Trapfne Co. (P) Lip. y. STATE oF BOMBAY. 
64 Bom. L.R. 147, 


s 


BOMBAY TENANCY ACT (Bom. XXIX of 
1939), S. 23(1)(b). See BOMBAY TENANCY AND 
aera Lanps Acr, 1948, S. 5. 

64 Bom. L.R, (8.C.) 565, 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT (Bom. Act LXVII of 1948}, S. 5—~ 
Bombay Tenancy and Agricultural ` Lands 
(Amendment) Act (Bom. Act XXXIII of 1952}-— 
Bombay Tenancy Act (Bom. Act XXIX of 1939), 
Sec. 23(1)(b)—Nolice given to tenant by landlord 
under Act of 1948 to deliver possession of land 
—Bom. Act XXXII of 1952 coming into ope- 
ration before expiry of lease—Whether landlord 
entitled to eject tenant without compliance of 
requirement of valid notice as specified in Bom. 
Act XXXII of 1952—Construction of statute— 
Statute operating in future whether retrospective 
ecagg, existing rights come within its operation. 
“The respondents, who were the tenants of the 
appellant, executed a rent note for five years in 
respect of certain lands in favour of the appel- 
lant on February 5, 1943. Before the expiration 
of the lease, the Bombay Tenancy Act, 1939, was 
applied to the area where the jands were situated 
on April 11, 1946, and under s. 23(7)(b) of the 
Act the stipulated five years period was “extend- 
ed to ten years. During the subsistence of the 
tenancy, the Bombay Tenancy and Agricultural 
Lands Act, 1948, came into force and on March 
11, 1952, the appellant gave notice to the respond- 
ents intimating to them that the period of the 
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Tent note executed by them would expire on 
March 31, 1953, and called upon them to deliver 
possession of the lands to him immediately there- 
after. On January 12, 1953, the Bombay Tenan- 
cy and Agricultural Lands (Amendmegt) Act; 
1952, came into operation. On the question 
whether the appellant was entitled to eject the 
Tespondepts without complying wéih the statutory 
Tequirement as to the valid notice prescribed by 
the Amending Act of 1952: 

Held, that before the lease in favour of the 
respondents could expire on March 31, 1953, by 
virtue of the proviso to s. 5(1) of the Amending 
Act of 1952 it got extended for ten years as it 
was not terminated by a valid notice as specified 
in the Amending Act of 1952, and 

Held, also that before the nght accrued to the, 
appellant to eject the respondent the Amending, 
Act of 1952 stepped in and deprived him of the 
right as he had not complied with the statutory 
requirement as to a valid notice. 

Where a statute operates in future it cannot 
be said to be Tetrospective merely because with- 
in the sweep of its operation all existing hte 
are included. 

TRIMBAK DAMODHAR v. ASSARAM, 
64 Bom. L.R. (S.C.) 565. 


————-S. 5. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 14, 
64 Bom. L.R. (S.C.) 569. 


———S. 14. . A 
The word “failed” in s. 14 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, means 
that there must be omission on the nart of the 
tenant to do something, which it was possible 
for him to do. If a tenant is unable to cultivate 
the land for reasons beyond his control, it can- 
not be held that he had failed in personally culti- 
vating the land. 

Devu Rau vy. JASINGRAO. . 
: i 64 Bom. LR. 97. 


——-——-S. 14—Transfer of Property Act (IV of 
1882), Sec. 114—-Tenancy terminated for default 
in payment of rent for three years—Whether te- 
ngnt can claim relief against forfeiture on equit- 
able principles—Words “as he deems fit” in s. 
29(3) whether’ warrants authority concerned to 
make any order he thinks justice of the case 
requires—Tenant granted relief under s. 25(1) 
fer any year whether must be considered as 
having failed to pay rent for that year under s. 
25(2)—-Applicability of s. 114 of Transfer of 
Pioperty Act to tenancies governed by Bom. Act 
LXVI of 1948. 

In equity relief may be granted to a tenant 
who has incurred a forfeiture under the terms 
of the tenancy, that is, his contract with the 
landlord. Where, however, the tenancy termi- 
nates under a statutory provision, the landlord 
acquires a statutory right to possession of the 
land and, therefore, to eject the tenant. In such 
a case no relief can be granted to the tenant on 
equitable principles. 

Tenants of certain lands were in default in 
paying rents to the landlords for thie years 
within s. 14(1)(a)(i) of the Bombay Tenancy 
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and Agricultuural Lands Act, 1948, and due 
notices were served by the landlords terminating 
the tenancies as required by the proviso to s. 
14(1) of the Act. The tepancies were thus ter- 
nunated dhd as the rent was not paid for three 
years under s. 25(2) of the Act the tenants were 
not entijled to ge relieved against the termina- 
tion under s. 25(7) of the Act. On ques- 
tion whether the tenant can claim relief on the 
‘principle on which equity grants relief against 
forfeiture of tenancies:— 

Held, that relief could not be granted to the 
tenants on equitable principles as equity cannot 
operate to annul the statute. ž 

Section 29(3) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, only confers power 
to make an order in terms of the statute, an 
order which would give effect to a right which 
the Act has elsewhere conferred. The words 
“as he deems fit” in the section do not bestow 
a power to make any order on considerations 
de hors the statute which the authorities consi- 
der test according to their notions of justice. 

The provisions in s. 114 of the Transfer of 
Property Act, 1882, are inconsistent with the pro- 
visions of the Bombay Tenancy and Agricultural 
Lands Act, 1948, and cannot, therefore, under s. 
3 of the latter Act govern the tenancies to which 
ıt applies. 

For the purposes of s, 25(2) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, a 
tenant must bg considered as having failed to pay 
rent for any year in respect of which he had been 
granted relief under s. 25(7) of the Act. Inspite 
of the relief granted under s. 25(/) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, 
the tenant remains a tenant who made default in 
paying rent for the year within the period speci- 
fied in s. 14 of the Act and that is the tenant 
mentioned in s. 25{2) of the Act. In such a 
case tke year of default can be taken into ac- 
count in computing the three years mentioned 
ens. 25(2). 
RaJa Ram v. ABA MARUTI. 

64 Bom. L.R. (S.C.) 569. 


———S. 14. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 31. 


64 Born. L.R. (F.B.) 635. 


——S. 14/1). See BompBay TENANCY AND 
AGRICULTURAL Lanps Acr, 1948, S. 43A. 
64 Bom. L.R. 702. 


ees oR 14(2). See Bompay TENANCY AND 


e AGRICULTURAL Lanps Act, 1948, S. 5. 
64 Bom. L.R. (S.C.) 565. 


——_——S, 25. See BOMBAY TENANCY AND AGRI- 


CULTURAL Lanbs Act, 1948, S. 14. 
64 Bom. L.R. (S.C.) 569. 


———S,. 29. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS Act, 1948, S. 14. 

. 64 Bom. L.R. (S.C.) 569. 
———S, 29. See BOMBAY TENANCY AND AGRI- 


COLTURELSEANES Acr, 1948, S. 31. 
64 Bom. L.R. ‘E-B.) 635. 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 29. See'Bompay TENANCY AND 
SO CUETUR Lanns Act, 1948,*S. 84C. 

264 Bom. L.R. 665, 


S. 29—Landlord requirifig land bona fide 
for non-agricultural purpose—Whether essential 
for landlord to prove necessity before he can 
obtain possession of land—Need to have larger 
income whether sole decid®hg factor in proving 
necessity. 

A landlord under s. 29 read with s. 43D of 
the Bombay Tenancy and Agricultural Lars 
Act, 1948, can be awarded gossession of the 
land on the ground that he requires it bona fide 
for a non-agricultural purpose, if he proves some 
need or necessity, on accaunt of which it is ne- 
cessary for hun to have the land restored to him. 
The need of the landlord to have more or Jarger 
income is not the only ground on account of 
which he can be said to require the land. They 
may also be other reasons on account of which 
a landlord may find it necessary to obtain pos- 
session of the land. 

A mere desire or wish of the landlord to put 
the land to a non-agricultural use is not suffi- 
cient. He oannot get possession of the land 
merely because he would like to use the land for 
a non-agricultural purpose. 

The question whether the Jandlord requires the 
land bona fide is a question of fact, which must 
be decided in each case on the facts and cir- 
cumstances of that case. 

NIMBIBAI RAJIBAI y. RAGHO PaRASHRAM. 
64 Bom. L.R. 798. 


i, 30, See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 43A. 
64 Bom. L.R. 702. 


———S,. 31. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanns Acr, 1948, S. 43A. 
64 Bom. L.R. 702. 


———-——§, 31—Transfer of Property Act (IV of 
1882), Secs, 113, NI. (b);  111(h)—Application 
for possession of land made by landlords before 
March 31, 1957, after due notice to tenant under 
s. 31—During pendency of application, landlords 
giving another notice to tenant under s. 14 and 
making application under s. 29 read with s, 14 
after April 1, 1957, for possession of land—Whe- 
ther subsequent application tenable—Maintain- 
ability of application under s. 29 read with s. 14 
made after April 1, 1957, 

The landlords after giving notice to their te- 
nant before December 31, 1956, under s. 31 of 
the Bombay Tenancy and Agricultural Lands Act, 
1948, terminating his tenancy, subsequently, bep 
fore March 31, 1957, made an application for 
obtaining possession of the land. During the 
pendency of this application, the landlords on 
July 17, 1958, gave another notice to the tenant 
under s. 14 of the Act terminating his tenancy 
and on December 11, 1958, they made an appli- 
cation under s. 29 read with s. 14 of the Act for 
obtaining possession of the lands. The land- 
lords did not belong to the categories mentioned 
in s. 31(3) of the Act. On the questions (i) 
whether the landlords’ application for possession 
under s. 29 read with s. 14 of the Act was tenable 
on the ground that the landlords, having once 
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terminated the tenancy under s. 31 of the Act, 
were not entitled to terminate the tenancy again 
on any of the grounds mentioned in s. 14 of the 
Act; and (2) whether the landlords’ application 
under s. 29 read with s. 14 of the Act was not 
tenable on the ground that it was filed after 
March 31, 1957:— * 

Held, (1) that the application for possession 
made by the landlords under s. 29 read with s. 14 
of the Act, was not untenable merely on the 
ground that the» had previously terminated the 
tenancy by a notice given by them under s. 31 
of the Act: , 

(2) that if the landlords have been granted 
a certificate under s. 88C of the Act, s. 32 of 
the Act would not apply and tfe application 
made by the landlords for possession of the lands 
would be maintainable, even though it has been 
made after March 31, 1957, but if, on the other 
hand, no application was made by the landlords 
under s. 88C of the Act or if such application 
had been made and was rejected, the application 
for possession under s. 29 read with s. 14 will 
not be maintainable on the ground that it: was 
made after March 31, 1957. 

Where the landlord does not belong to one of 
the categories specified in s. 31(3) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, 
or is not a certificated landlord, he cannot make 
an application under s. 29 read with s. 14 of 
the Act after April 1, 1957. 

RAMCHANDRA ANANT v. JANARDAN. 
64 Bom. L.R. (F.B.) 635. 


` 


Cd 


—_——-S, 32. See BOMBAY TENANCY AND Aari- 
CULTURAL LaNnps Acr, 1948, S. 31. 
64 Bom. L.R. (F.B.) 635. 


———S, 33B. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Act, 1948, S. 31. 
64 Bom. L.R. (F.B.) 635. 


——-~§, 34(2-A}-- Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (Bom. XXXIII 
of 1952)—Landlord giving notice of termination 
of tenancy under s. 34(1) before coming into 
force of Amending Act—-Tenancy terminated after 
coming into force of Amending Act~-Application 
of restriction under sub-s. (2-A), inserted by 
Amending Act, on right of landlord to terminate 
tenancy. 

Section 34(2-A) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, (inserted by the 
Bombay Tenancy and Agricultural Lands (Amend- 
Qent) Act, 1952, which came into force on 
January 12, 1953) applies to all cases where no- 
tices might have been given but where the tenancy 
had not actually terminated before the coming 
into force of the Amending Act of 1952. 

For the application of the restriction under 
sub-s. (2-4) of s. 34 of the Act on the right of the 
landlord to terminate the tenancy, the crucial 
date is not the date of notice but the date on 
which the tenancy stands terminated. It is on 
that date that the Court has to enforce the right 
of the landlord arising out of the notice of ter- 
mination and, therefore, the Court has to see 
whether the termination is in accordance with the 
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restrictions imposed by sub-s. (2-4) on the date 
the right is to be enforced. 


JIVABHAI v. CHHAGAN. 
e Bom. LR. (S.C.) 184. 
———§. 43A—Contractual leases held for grow- 
ing sugarcane—W hether Govergment ergpowered 
under S. 43A(3) to prescribe conditions terminat- 
ing such leases which have not come to an end. 
Section 43A(3) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, empowers Govern- 
ment to prescribe by notification conditions, on 
which contractual leases held for growing sugar- 
cane, which have not yet come to an end, may 
be terminated. 
BHASKARRAO CHIMASI v. BHIKA. 
: 64 Bom. L.R. 702.9 


—~——S. 43D. See Bompay TENANCY AND AGN- 
CULTURAL Lanps Acrt, 1948, S. 29. 
64 Bom. L.R. 798. 


———S. 63. See BOMBAY TENANCY ANDsAcRI- 
CULTURAL LANDS ACT, 1948, S. 84C. 
64 Bom. L.R. 665. 


——-S, 64. See Bompay TENANCY AND AGNI- 
CULTURAL LANDS Acr, 1948, S. 84C. 
64 Bom. L.R. 665. 


——S. 84C—Landlord obtaining possession 
of land from tenant in pursuance ¿0f invalid sur- 
render—Applicability of s. 84C. ë 

An invalid surrender of land or obtaining pos- 
session of it by the landlord in pursuance of such 
surrender is not a transfer or acquisRion of land 
within the meaning of s. 84C of the Bombay 
Tenancy and Agricultural Lands Act, 1948, and, 
therefore, action under s, 84C of the Act cannet 
be taken in respect of such surrender. 
NARAYAN Dacapu v. BAPU MARUTI. r 

64 Bom, L.R. 665. 


—S. 88—Taking away of status of “pro? 
tected tenant” from land under s. 88 whether re- 
trospective, 

The provisions of s. 88 of the Bombay Tenancy 
gnd Agricultural Lands Act, 1948, are entirely 
prospective. They apply to lands of the descrip- 
tion contained in cls. (a) to (d) of s. 88(/) from 
the date on which the Act came into operation, 
that is to say, from December 28, 1948. They 
are not intended in any sense to be of a confis- 
catory character. They do not show an inten- 
tion to take away what had already accrued to® 
tenants acquiring the status of “protected, 
tenants”. 

SAKHARAM v. MANIKCHAND. 
64 Bom. L.R. (S.C.) 403. 


———-S.  §8(c})—Applicability of s. 88(c)— 
Whether s. 88(c) will apply where receiver is ap- 
pointed in suit between two tenants to which 
landlord not a party—‘Failed,” meaning of word 
in s. 14, + 

Section 88(c) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, will apply only to 
a suit to which both the landlords and ¢he tenants 
are parties and in which the receiver assumes 
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management of the interests of both the landlords 
and the tenants in the land. The section will 
‘not apply when a receiver is appointed in a suit 
between two: landlords, to which the tenant is 
not a party*or in a suit between two tenants, to 
which the landlord is not a party. 

The wogd “faileg” in s. 14 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, *heans 
that there must be omission on the part of the 
tenant to do something, which it was possible for 
him to do. If a tenant is unable to cultivate the 
land for reasons beyond his control, it cannot be 
held that he had failed in personally cultivating 
the land. ` 
Devy Rau y. JASINGRAO: 64 Bom. L.R. 97. 

3 — 5; 88C—Bombay Tenancy and Agricul- 
cultural! Lands Rules, 1956——-Date on which land- 
lord must fulfil conditions prescribed under 
3. 88C for obtaining certificate under this sec- 
tion—Material dates where title to land had 
passed to tenant before disposal of application 
ander # 88C and where such application decided 
before tenant deemed to have purchased land. 
For the purpose of s. 88C of the Bombay 
Tenancy and Agricultural Lands Act, 1948, in 
cases in which a tenant is deemed to have pur- 
chased the land held by him as a tenant 
before the application made by the land- 
Jord under s. 88C of the Act is decided, the date 
on which the landlord should satisfy the require- 
ments ‘of s. 88C, in order to be eligible to 
obtain a certificate under this section, is the date 
on which the tenant is deemed to have purchased 
the land. In other cases in which the application 
under s. 88C 4s decided before the tenant can be 
edeemed to have purchased the land held by him, 
the material date, by reference to which it should 
be decided whether the landlord is entitled to a 
certificate under s. 88C, will be the date on which 
the landlord had made an application under this 
section. 
ANNA BALGONDA v. VASANT. 
‘ 64 Bom. L.R. (F.B.) 591. 


e ——S. 88C. See Bompay TENANCY AND 
AGRICULTURAL Lanps Act, 1948, S. 31. 
64 Bom. L.R. (F.B.) 635. 


———-S. 89. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS Acr, 1948, S. 88. 
64 Bom. L.R. (F.B.) 403. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (AMENDMENT) ACT (Bom. XXXIII 
of 1952). See BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS Act, 1948, S. 5. 

$ 64 Bom. L.R. (S.C.) 565. 


BOMBAY TENANCY AND AGRICULTURAL 

LANDS RULES, 1956. See Bompay TENANCY 

AND AGRICULTURAL Lanps Acr, 1948, S. 88C. 
64 Bom. E.R. (F.B.) 591. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH 
AREA) ACT (Bom. XCIX of 1958), S. %12) 
See BOMBAY` TENANCY AND AGRICUTURAL LANDS 
(VIDARBHA REGION AND KUTCH AREA) Acr, -1958, 
S. 6. a 64 Bom. LR. 437: 


- GENERAL, INDEXs . 


818 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH 
AREA) ACT, S. 2/32) See BOMBAY TENANCY 
AND AGRICULTURAL LANDS (VIDARBHA REGION AND 
KurcH Area) Act, 1958, S. 10. . 
64 Bom. L.R. 717. 


meS, 6—Land cultivated in partnership by 
owner and, partner—Whether partner can claim 
status of deemed tenant under s. 6. 

Where -under a contract of partnership for 
cultivation of land the owner of the land is entit- 
ed to be on the land and do the cultivation per* 
sonally, his partner who has enteæd into partner- 
ship for cultivation of the land cannot claim the 
status of a deemed tenant under s. 6 of the Bom- 
bay Tenancy and Agricultugal Lands (Vidarbha 
Region and Kutch Area) Act, 1958. 

LALJI v. MAHARASHTRA Rev. TRIB. 
64 Bom, L.R. 437. 


S, 61) See BOMBAY TENANCY AND» 
AGRICULTURAL LANDS (VIDHARBA REGION AND 
Kurcen Arga) Acr, 1958, S. 125. 

` 64 Bom. L.R. 485. 


——S, 62) See BOMBAY TENANCY AND 
AGRICULTURAL® LANDS (VIDHARBA REGION AND 
Kutcu AREA, 1958, S. 10. 64 Bom. L.R. 717. 


S. 10—Berar Regulation of Agricultural 
Leases Act (XXIV of 1951), Secs. 6, 19(2), 23— 
Madhya Pradesh Land Revenue Code (M. P. Act 
UI of 1955), Sec. 177—Central Provinces Tenancy’ 
Act (I of 1920), Secs. 89(1) & (2), 35—Tenani 
who was on land on January 1, 1953 dispossessed 
by surrender of tenancy—Surrender not verified— 
Whether such tenant entitled to reliefeunder 
s. 10(2) of Bom. Act XCIX of 1958—Surrender 
of tenancy”, meaning of expression—Ambit of 
inquiry under s. 10(2). 

Under s. 10 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, if in a given case a surrender 
has not been verified either because it was noi 
required. to be verified or because it was not in 
fact verified, and the tenant can prove that he 
was dispossessed as a result of his giving up his 
tight on account, of the circumstances mentioned 
in s. 10(2) of the Act, he is entitled to the relief 
under s. 10. Therefore, tenants and protected 
lessees who were on land as such on January 1, 
1953, but who had been dispossessed by surrender 
of tenancy and where there has been failure to 
verify their surrenders either because there was 
no provision of Jaw which required verification or 
because there has been no verification, are not 
excluded from the scope of s. 10/2) of the Act. 

The words “surrender of tenancy” in s- 10(J) 
of the Bombay Tenancy and Agricultural Lands 9 
(Vidarbha Region and Kutch Area) Act, PhS, 
are used in the usual sense, namely, that of giving 
up right of a tenant or tenancy right and they 
are closely connected with the concept of dis- 
possession. It is this dispossession which is being 
protected and in respect of which a right is creat- 
ed. The dispossession, though ostensibly by sur- 
iender of «tenancy, is really not by valid sur- 
render of‘ tenancy because it is brought about 
either in violation of the form in which the law 
requires it to be done or because its voluntary 
nature is attacked as vitiated by fraud or false 
representation or by undue pressure. 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIBARBHA REGION AND KUTCH 
AREA) ACTS S. 10—(Contd.) : 
= ‘ e ; 
. The inquiry under s. 10/2) of the .Bombay 
Tenancy and “Agricultural Lands (Vidarbha Re- 
gion and Kutch Area) Act, 1958, covers an in- 
quiry, both as to its voluntary nature as well as 
compliance with the law required for effectiveness 
of the surrender. ® 

PANCHFULABAI v. MAHARASHTRA Rey. TRIB. 

a 64 Bom. LR. 717. 
——S, 36@Berar Regulation of Agricultural 
Leases Act (XXIV of 1951), Secs. 8, 9, I9(1)— 
Notice given to protected lessee under s. 9(1) 
of Act XXIV of 1991 and order terminating lease 
made under s. 8(1)(g) of Act—Coming into ope- 
ration of Act XCIX of 1958 and application for 
possession of land made by landholder under 

es. 36(2) of Act of 1951—Whether notice under 
s. 38(1) of Act of 1958 necessary—Applicability 
of other provisions of s. 38 to such application. 

To an application made by a landholder for 

obtaining possession of the land from his pro- 
tected lessee on the ground that he required it for 
personal cultivation, to which s.® 132/3) of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act, 1958, ap- 
plies, the provisions of s. 38/1) and of the proviso 
to s, 36/2) of the Act will not apply, but the other 
provisions of s. 38 as well as the other relevant 
provisions of the Act will apply. 

RAMCHANDRA y. TUKARAM. 64 Bom. L.R. 67. 


———S, 38. See BOMBAY TENANCY AND AGRI- 
CULTUÍAL Lanps (VIDARBHA REGION AND KUTCH 
AREA) Act, 1958, S. 36. 64 Bom. L.R. 67. 


———§, 39%1}—Landlord giving notice to 
tenant under s. 39(1) and making an application 
under s. 36(2)—Whether tenancy terminated 
when order for possession made—Order for pos- 
session of land made in favour of landlord by 
Revenue Tribunal—Tenant filing writ petition in 
High Court and landlord pending such petition 
filing suit against tenant to recover rent for period 
subsequent to notice under s. 39(1) and appli- 
cation under s. 36(2)—Landlord whether deem- 
ed to have waived right to recover possession in 
view of filing of suit for rent-—-Writ petitions filed 
in High Court—Whether High Court can decide 
questions of fact in such petitions. 

Under s. 39/1) of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region & Kutch 
Area) Act, 1958, a Jandlord can terminate the 
tenancy created by him by giving to a tenant a 
notice in writing and making an application for 


Q nassession as provided in s. 26(2) of the Act with- 


in the period prescribed in the sub-section. There- 
fore, the termination of the tenancy does not wait 
till the order for possession is actually made but 
the tenancy is terminated by giving a notice under 
s. 39(1) and making an application under s. 36(2) 
of the Act. 

‘The landlords gave notice to their tenant on 
March 26, 1959, under s. 39/1) of the: Bombay 
Tenancy & Agricultural Lands (Vidarbha Region & 
Kutch Area) Act, 1958, and thereafter on July 23, 
1959, made an application for possession of the 
Jand under s. 36{2) of the Act. The proceedings 
terminated in the decision of the Revenue Tribu- 


Jand from the tengnt. 
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AREA) ACT, S. 39(1}(Contd.) 
nal given on February 18, 1961, whereby the land- 
lords became entitled to recover possession of thé 
The tenant filed a writ 
petition in the High Court challengtng the val- 
dity of the order of the Tribunal. While thas 
petition was pending, the 7 epee filed a civil 
suit Yor recovery of rents from the tenant as a 
tenant for the years 1958-59, 1959-60 and 1960-61. 
On the question whether in view of the conduct 
of the landlords in filing the suit for rent for the 
three years, the landlords must be deemed to have 
waived their right to recover possession in pur- 
suance of that right:— 

Held, that*the landlords by filing the suit had 
not only waived the original notice ,of ejectment 
but had also waived the benefit of the order & 
possession which was made by the Tribunal in 
their favour. : 

Writ petitions under the Constitution of India 
are generally decided by the High Court on affi- 
davits. Where facts are disputed the High Court 
generally refuses to interfere and refers the 
parties to a separate suit. But where it does become 
necessary to decide a question of fact for the 
purpose of disposal of a petition, evidence in the 
form of affidavits is admissible and if necessary 
evidence of witnesses can also be allowed. . 
BAPURAO v, WAMAN. 64 Bom, L.R. 543, 


wS. 125— Berar Regulation of Agricultural 
Leases Act. (XXIV of 1951), Seg. 4(2)—Madhya 
Pradesh Land Revenue Code (II of 4955), e 
Secs. 166, 167—Whether Revenue Courts can 
question making of reference by Civil Courts 
under s. 125 of Bom. Act XCIX of 1958—Person 
failing to exercise option under s. 4(2) of Aci» 
XXV of 1951 whether “a person lawfully culti- 
vating any land belonging to another person” 
within s. 6(1) of Bom. Act XCIX of 1958. 

The Revenue Courts cannot question ghe mak- e 
ing of a reference by the Civil Courts under s. 125 
of the Bombay Tenancy and Agricultural La 
(Vidarbha Region and Kutch Area) Act, 1958. 

Where a person fails to exercise his option of 
selection under s. 4(2) of the Berar Regulation of ¢ 
Agricultural Leases Act, 1951, he does not cease 
to be a tenant and, therefore, he can be said to 
be “a person lawfully cultivating any land belong- 
ing to another person” within the meaning of 
s. 6/1) of the Bombay Tenancy and Agricultural 
ronds (Vidarbha Region and Kutch Area) Act. 
MOHANLAL y. MAHARASHTRA REV. TRIB, 

64 Bom. L.R. 488, 


s 
———S. 132—Berar Regulation of Agricultural 
Leases Act (XXIV of 1951), Secs. 1901), 8, 9, 
9-A, 17—Bombay Vidarbha Region Agricultural 
Tenants (Protection from Eviction and Amend- 
ment of Tenancy Laws) Act (IX of 1958), Secs. 3, 
4—Application made under s, 19(1) of B.R.A.L. 
Act, 1951, after coming into force of Act XCIX 
of 1958—Whether such application should be 
decided under B.R.A.L. Act, 1951 of Act XCIX 
of 1958. 
An application made under s. 19/7) of the 
Berar Regulation of Agricultural Leases Act, 
1951, after the commencement of the Bombay 
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“Tenancy and Agricultural Lands (Vidarbha Re- 
:gion & Kutch Area) Act, 1958, must be deemed 
to have been instituted and pending before the cor- 
responding authority under the latter Act and 
must be disposed of in accordance with the pro- 
visions of that Act. ẹ 
The proceedings under s. 8 or 9 and s. 18 of 

‘the’ Berar Regulation of Agricultural Leases Act, 
1951, were all parts of thé same proceeding for 
‘the termination of a lease and ejectment of a 
tenant. Al these proceedings will, therefore, fall 
within the ambit of the expression “for the ter- 
‘mination of the tenancy and ejectment of a 
tenant” in s. 132(3a) of the Bombay Tenancy 
ang Agricultural Lands (Vidarbha Region & 
Kutch Area) Act, 1958. An application under 
s. 19(1)-of the Berar Regulation of Agricultural 
Leases Act, 1951, would also fall within the ex- 
pression “for the recovery or restoration of the 
possession of the land” used m s. 132(3}a) of 
the Bombay Tenancy and Agricultural Lands 
(Vidarbi®m Region & Kutch Area) Act, 1958. 

_ A proceeding under s. 9 of the Berar Regu- 
lation of Agricultural Leases Act, 1951, remains 
‘pending so long as an application can be made 
th it under s. 19/1) of the Act and until an order 
has been made under s. 19/3) of the Act. An 
application made under s. 19 after the commence- 
ment of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region & Kutch Area) Act, 
1958, is, thereforg an application in a. pending 

® proceeding of the kind referred to in s. 132(3}a) 
Of the latter Act. 

JAYANTRAY v. Hart DAGDU. 
uM e 64 Bom. L.R. (£.B.) 57. 


- 

———S. 132/2), See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION AND 
Kutca Area) Acr, 1958, S. 10. 

a e ` 64 Bom. L.R. 717. 


mt, 132/3). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION AND 
e ĶUTCH AREA) Acr, 1958, S. 36. 

. 64 Bom. LR. 67. 


BOMBAY VIDARBHA REGION AGRI- 
CULTURAL TENANTS (PROTECTION FROM 
EVICTION AND AMENDMENT OF TE- 
NANCY LAWS) ACT (1X of 1958), S. 3. See 
BERAR REGULATION OF AGRICULTURAL LEASES ACT, 
1951, S. 19, 64 Bom. LR. ŒB.) 57. 


~~e——-S. 4. See BERAR REGULATION OF AGRI- 
CULTURAL Leases Act, 1951, S. 19. 
7 64 Bom, L.R. (F.B.) 57. 


BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. III of 1959), S. i4{i)—Madhya Pradesh 


Land Revenue Code {Act IH of 1955), Sees. 205- : 


2l1l—Patel holding office under Act If of 1955 
whether a Government servant—Whether such 
patel can stand for election to Gram Panchayat 
under Bom. IH of 1959. i 
f A patel holding office under the provisions of 
the Madhya Pradesh Land Revenue Code, 1954, 
is a Government servant and will, therefore, fall 
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BOMBAY VILLAGE PANCHIAYATS ACT, 
8. 14(i)-(Contd.) 
s 


within the terms of s. 14fi) of the Bombay Village 
Panchayats Act, 1958. 
LAXMAN y. BLOCK DEVELOPMENT OFICER. 

64 Bom. L.R. 587. 


— S. 87—Criminal Procedure Code (Act V 
of 1898), Secs. 173, 4(h)—Whether word ‘com- 
plaint’ in s. 87 of Bom. Act III of 1959 includes 
police report under s. 173 of Cede. 

The word ‘complaint’ in s. 87 of the Bombay 
Village Panchayats Act, 1959, which enjoins on 
a magistrate not to take cOgnisance of the offence 
instituted on a complaint of which cogmsance can 
be taken by the Nyaya Panchayat is restricted to 
a complaint in °writing by the person aggriev- 
ed, i.e. a complaint within the meaning of s. 4h} 
of the Cnminal Procedure Code, 1898. The 
word ‘complaint’ in the section does not include 
a police report under s. 173 of the Code or a 
charge sheet sent by a police officer to take cogni- 
sance of the offence. 
STATE v. SAKHARAM ANNA, 64 Bom, L.R. 400. 

e 
BURDEN OF PROOF. See BOMBAY PROHIBI- 
TION ACT, 1947, S. 24A. 
64 Bom. L.R. (S.C.) 260. 


——See BoMBAY PROHMITION Act, 1947, 
S. 129A. 64 Bom. L.R. 303. 


———Indian Penal Code, General Exceptions. 
When an accused relies upon the General Bucep- 
tions in the Indian Penal Code or on any special 
exception or proviso contained in any part of the 
Penal Code, or in any law defining an offence, 
s. 105 of the Indian Evidence Act, 1872, raises a 
presumption against the accused and also throws 
a burden on him to rebut the said presumption. 
Under that section the Court shall presume the 
absence of circumstances bringing the case within 
any of the exceptions, that is, the Court shall 
regard the non-existence of such circumstances as 
proved till they are disproved. The section does 
not in any way affect the burden that lies on the 
prosecution to prove all the ingredients of the 
effence with which the accused is charged: thar 
burden never shifts. Therefore, the general 
burden to prove the ingredients of the offence, 
unless there is a specific statute to the contrary, 
is always on the prosecution, but the burden to 
prove the circumstances coming under the excep- 
tions lies upon the accused. The failure on the 
part of the accused to estabhsh all the circum- 
stances bringing his case under the exception doe 
not absolve the prosecution to prove the ingredients 
of the offence; indeed, the evidence, though in- 
sufficient to establish the exception, may be 
sufficient to negative one or more of the ingre- 
dients of the offence. 
K. M. Nanavati y. THE STATE. 
64 Bom. L.R. (S.C.) 488. 


CENTRAL PROVINCES AND BERAR INDUS- 
TRIAL DISPUTES SETTLEMENT ACT (XXIII 
of 1947), S. 40. See CENTRAL PROVINCES AND 
BERAR INDUSTRIAL DISPUTES SETTLEMENT ACT, 
1947, S. 41. 64 Bom. L.R. 481. 
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ACT, S. 44—Payment of Wages “ct (IV of 
1936), Sec. «2(vi)—Declaration obtained by 
worker that change made in dismissing him il 
legal—WhetHer such declaration falls within 
expression “terms of employment, express or im: 
plied” in s. 2(vi) of Payment of Wages Act— 
Maintainability of application by worker under 
s. 15 for back wages. 

If a declaration is obtained by a worker under 
s. 41 of the Central Provinces and Berar Indus- 
trial Disputes Settlement Act, 1947, that fhe 
change madeein dismissing him is illegal then 
that declaration would fall within the ambit of 
the expression “terms ef employment, express or 
implied” in the definition òf “wages” in s. 2(vi) 
of the Payment of Wages Act, 1936, and, there- 
fore, the declaration can be taken into account 
as being one of the terms of his employment 
within the definition and he can make an appli- 
cation under s. 15 of the Payment of Wages 
Act. 

Namveo v. Cocks Erc. Lr. 
64 Bom. L.R. 481. 


e 

CENTRAL PROVINCES AND BERAR 
LETTING OF HOUSES AND RENT CON- 
TROL ORDER, 1949, CL. 13(3)}—Whether 
Rent Controller can dismiss application under 
cl. 13(3) for default and restore it to file. 

Under the Central Provinces and Berar Let- 
ting of Houses and Rent Control Order, 1949, 
the Rent Controller has the power to dismiss 
for default an application of a landlord under 
cl. 13/3) of the Order and to restore the appli- 
cation to file if he is satisfied that good cause 
exists for such restoration. As to the good causa 
the Rent Controller will have to consider the 
evidence and the circumstances in each case and 
decide for himself. The power must be exer- 
cised only for good cause and after the usual 
opportunity to both the sides to represent their 
case is given. 
Haji ZAKERIA v. COLLECTOR, YEOTMAL. 

64 Bom. L.R. 483. 


CENTRAL PROVINCES AND BERAR 
LOCAL GOVERNMENT ACT (XXXVIII of 
1948), S. 13(2). See CENTRAL PROVINCES AN? 
Berar Locat GOVERNMENT ACT, 1948, S. 182/(2}x). 

64 Bom. L.R. 341. 


———S. 16. See CENTRAL PROVINCES AND 
BERAR LOCAL GOVERNMENT ACT, 1948, S. 18%2Xx). 
64 Bom. L.R. 341. 


——S, 23/3). See CENTRAL PROVINCES AND 
Berar Local GOVERNMENT Acr, 1948, S. 182 
(2x). 64 Bom. L.R. 341. 


——-S. 53. See CENTRAL Provinces AND 
Berar LOCAL GOVERNMENT Act, 1948, S. 182 
(2x). 64 Bom. L.R. 341. 


—————-S.  182(2'x})—Rules made under Act. 
Rule 15—Chairman of Standing Committee of 
Janapada Sabha—Whether Chairman of Sabha 
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CENTRAL PROVINCES AND BERAR LOCAL 
GOVERNMENT ACT, S. 182(2)x}—(Cont2.} ia 


competent to accept resignation of Chairman of 
Standing Committee. 

Under rule 15 made under s. 182(2)x) of the 
Central Provinces and Berar Local Government 
Act, 1948, the pr&per procedure aud the proper 
authority which has to accept the resignation of 
the chairman of the Standing Committee of a 
Jarf&pada Sabha is the Janapfida Sablf as a whole 
and not the chairman of the Janapada Sabha. 
SAKHARAM v. COMMR. NAGPUR Div. 

64 Bom. L.R. Mi- 


CENTRAL PROVINCES AND BERAR MUNI- 
CIPALITIES ACT {I of 1922) See Muny 
PALITIES ACT (C.P. & BERAR). 


rd 
CENTRAL PROVINCES AND BERAR MUNI- 
CIPALITIES PRESIDENT AND VICE-PRES}- 
DENT (ELECYION AND APPOINTMENT) 
(BOMBAY) RULES, 1958, RULE 5(1)—Centrat 
Provinces and Berar Municipalities Act (II of 
1922}, Sec. 18(3)—-Whether provision “not later , 
than 30 minutes before the hour fixed for the* 
meeting” in r. 5(1) ultra vires of s. 18(3) of Act. 
The provisions of the clause “not later tham 
30 minutes before the hour fixed for the meeting” 
in r. 5(1) of the Central Provinces and Berar Muni- 
cipalities President and Vice-President (Election 
and Appointment) (Bombay) Rules, 1958, are 
ultra vires of s. 18(3) of the Central Provinces and 
Berar Municipalities Act, 1922, and therefore cam 
have no effect. The offending elause can be sepa- 
rated from the remaining portion of r. 5(/ bof the ° 
Rules and the latter, therefore, remains effective. 
Kesuzorao v. COLLECTOR, AMRAYATI. 
64 Bom. L.R. 598. 
© 


CENTRAL PROVINCES AND BERAR SALES 
TAX ACT (XXI of 1947), S. 10(3)—Central Pro- 
vinces and Berar Sales Tax Rules, Rule 67—« 
Penalty under s. 10(3) imposed upon registered 
dealer failing to furnish returns after approval 
of Assistant Commissioner—Whether such ap» 
proval sufficient compliance with proviso to s. I6 
—Construction of statute—Court whether can in-* 
quire purpose of draftsman and whether object 
reasonable or not. . 

Where a penalty under s. 10/3) of the C. P. 
and Berar Sales Tax Act, 1947, is sought to be 
imposed on a registered dealer who fails to fur- 
msh returns for any period, the approval of the 
Assistant Commissioner is not sufficient com- 
plance with the proviso to s. 16 of the Act. iir 
such a case the approval of the Commissioner te 
the mmposition of the penalty is also necessarye 

It is not the function of the Court to inquire 
what was the purpose of the draftsman, and. 
whether the object was reasonable or not, so long 
as the Court can find that the terms of a rule or 
of a section are clear and can be given effect to 
without impinging upon other provisions of the 
statute itself. 
JAIRAM v. SALES Tax OFFICER. 

64 Bm. L.R. 476. 


——-S. 16. See CENTRAL PROVINCES ANÐ 
Berar Sates Tax Acr, 1947, S. 10/9). 
64 Bom. L.R. 476. 
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‘CENTRAL PROVINCES AND BERAR SALES 
TAX ACT S. 28(2)(n). See CENTRAL‘ PROVINCES 
ap Berar Sates Tax Act, 1947, S. 10(3). 

64 Bom. L.R. 476. 


CENTRAL PROVINCES LAND REVENUE 
RCT (I of 1917), S. 218. See MADHYA PRADESH 


LAND REVENUE Cope, 1954, S. 47. 
64 Bom. L.R. 629. 


CERTIORARI, issue of writ of. 

:An arbitrator functioning under the powers 
conferred by s. 10-A of the Industrial Disputes 
Act, 1947, is subject to the judicial superintend- 
ence of the High Court under art. 227 of the 
Constitution of India, and, therefore, the orders 
passed by such an arbitrator, who acts as a 
-quasi-judicial body, are capable of being cor- 
rected by a writ of certiorari, provided there is 
an error of law apparent on the face of the 

rd, 
AR Corp. EMPLOYEES v, VYAS. 
64 Bom. L.R. 1. 


CHARITY COMMISSIONER. See 
PusLic Trusts Acr, 1950, S. 50. 
64 Bom, L.R. 235. 


“CHEMICAL ANALYSER. See BOMBAY PROHI 
MTION Act, 1949, S. 129A. 64 Bom. L.R. 303. 


CHEMICAL EXAMINER. See BOMBAY PROHI 
3ITION ACT, 1949, S. 129A. 64 Bom. L.R. 303. 


—_——See Bompay PROHIBITION Acr, 1949, S. 
129A. 64 Bom, LR. 45i, 


CIRCUMSTANTIAL EVIDENCE, doctrine of 
benefit of doubt, applicability of. 

Ciroumstantial evidence can be reasonably 
made the basis of an accused person’s conviction 
if it is of such a character that it is wholly in- 
consistent with the innocence of the accused and 
æ consistent only with his guilt. If the circum- 
stances proved in the case are consistent either 
‘with the innocence of the accused or with his 
guilt, then the accused is entitled to the benefit 
‘of doubt.e In applying the above principle, it is 
mecessary to distinguish between facts which may 
be walled primary or basic on the one hand and 
inference of facts to be drawn from them on 
athe other. In regard to the proof of basic or 
* primary facts, the Court has to judge the evi 
dence in the ordinary way, and in the appre- 
ciation of evidence in respect of the proof of 
ithese basic or primary facts there is no scops 
for the application of the doctrine of benefit of 
doubt. The Court considers the evidence and 
decides whether that evidence proves a particu- 
Jar fact or not. When it is held that a certain 
faet is proved, the question arises whether that 
fact leads to the inference of guilt of the accu- 
se@ person or not, and in dealing with this as- 
pect of the problem, the doctrine of benefit of 
doubt would apply and an inference of guilt can 
be drawn only if the proved fact is wholly ‘in- 
consistent with the innocence of the accused and 
is. consistent only with his guilt. 

M. G. AGARWAL ‘y. STATE. 
i 64 Bom. LR. (S.C.)' 773. 


CITY OF NAGPUR CORPORATION ACT 
{IE of 1950), S. 8. See Crry oF NAGPUR CoR- 
PORATION Act, 1330; S. 374. 
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emy OF NAGPUR CORPORATION ACT, S. 
63. See CITY of NAGPUR CORPORQTION ACT, 


1950, S. 374. 
i 64 Bork. L.R. 546. 


————§. 154. See CITY oF NAGPUR CORPORA- 
TION Act, 1950, S. 374. p 
64 Bom. L.R. 546. 


~S. 374—Licencee of Corporation premises 
handing it over to Corporatior® before expiry of 
period -of licence—Compensation to be paid to 
Corporation for leaving premises before expiry 
of licence—Corporation giving premises to an- 
other person on rent less than tha® paid by first 
licencee—Claim made by Corporation against li- 
cencee for rent due and tompensation—Whether 
claim falls within s. 374—Lictnce of immovable 
property whether, amounts to a contract. 

The petitioner took a stall which belonged to 
the Municipal Corporation which was governed 
by the City of Nagpur Corporation Act, 1948, 
on a licence for a period of about thirteen 
months and on a certain monthly rent. Under 
the terms of the licence the petitioner had to com- 
pensate the Corporation for the loss that the 
Corporation might suffer as a result of his leav- 
ing the stall before the expiry of the period of 
the licence. The petitioner after about two 
months vacated the stall and handed it over to 
the Corporation. The Corporation ‘after about 
six months was able to find another person to 
take up the stall on rent which was much’ less 
than the rent which was paid by the petitioner. 
The Corporation claimed an amount from the 
petitioner which consisted of the rent due from 
him for a period of the licence and the rest as 
and by way of compensation, being the Wiffer- 
ence between the rent which was agreed to be 
paid by the petitioner and the rent which was 
likely ` to be actually recovered from the new oc- 
cupant of the stall. On the question whether 
the claim of the Corporation fell within the pur- 
view of s. 374 of the City of Nagpur Corpora- 
tion Act:— 

Held, that the licence by which the petitioner 
held the stall on a monthly rent from the Cor- 
poration amounted to a contract by the Corpora- 
tion in exercise of its power under s. 8 of the 
Act, and 

that, therefore, the amount due to the Corpo- 
gation by virtue of the terms of that contract 
amounted to “any other account under this Act” 
as used in s. 374 of the Act and was recoverable 
under that section. 

Although a licence of immovable property may 
not amount to a transfer within the meaning of 
the Transfer of Property Act, -1882, it neverthe- 
less amounts: to a contract whereby a right ig 


given to the licensee to use and occupy the yy ® 


mises which are the subject-matter of the licence, 
GAJANAN v. MUNICIPAL Commr. 
64 Bom. L.R. '546. 


CIVIL MANUAL, VOLUME 1, RULE 422— 
District Court while certifying finding- recorded 
by trial Court giving its own finding on finding 
of trial Court—Whether open to parties to chal- 
lenge finding as finding of fact before High 
Court. 

Where under ‘rule 422 issued by the High Court 
(Volume ‘I of the Civil Manual) the District 


` 
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CIVIL MANUAL, VOLUME ï, RULE 422— 
(Contd.) 


Court certiffes the finding recorded by the trial 
Court and while so certifying gives its own find- 
ing on the finding recorded by the trial Court, 
it is then no longer open to the parties to can- 
vass the issue as if it is open for canvassing as 
an issue of fact in first appeal. 

RAMRAO Vv, Jamam. 64 Bom. L.R. 459. 


CIVIL PROCEDURE CODE (V of 1908), S. 20. 
Where. the provision as to jurisdiction con- 
tained in s. 19 of the Hindu Marriage Act, 1955, 
viz. the place of solemnisation of marriage or 
place of residence of husband and wife, either 
separately or together, within the jurisdiction of 
the Court, is impossible of satisfaction, the pro- 
visions of s. 20, Civil Procedures Code, 1908, are 
sufficient to create jurisdiction in the ordinary 
Civil Court at a place where either the defend- 
ant resides or the cause of action is said to arise. 

HARIRAM DHALUMAL v. JASOTI. 
64 Bom. L.R. 712. 


Lamme 135. See LAND ACQUISITION, ACT, 
1894, S. 53, 64 Bom. LR. (0.C.3.) 579. 


-————S,_ 151. 
1894, S. 53. 


See LAND Acquisition AcrT, 
64 Bom. L.R. (0.C.5.) 579. 


eee, 155, 

_ Section 151 of the Civil Procedure Code, 1908, 
does not confer any new powers on the Courts 
but it maintains intact such powers as are possess- 
ed by the Courts and provides that those powers 
can he exercised in the interests of justice or to 
prevent abuse of the process of the Court. If 
there is any specific provision in the Code which 
governs a case then the powers conferred by s, 151 
should not be resorted to. The powers confer- 
red by s. 151 must be exercised with circum- 
spection and sparingly as they are not intended 
to be exercised as a matter of ordinary routine. 
The powers preserved by s, 151 should not be 
exercised so as to overcome a prohibition en- 
joined by the Code and s. 151 cannot be invoked 
so as to enlarge or widen the scope of one’s 
jurisdiction. Therefore, a decree passed under 
QO. XXXVII, r. 2(2) of the Code on the ground, 
that the defendant has not complied with the 
terms of the conditional order of leave cannot 
be sot aside under s. 151 of the Code. 
RAMABEN v. HinbusTan Evecrric Co. 

pot 64 Bom. L.R. 795. 


e DI, R. 5. 

The expression “give notice” in s, 14(2) of the 
Arbitration Act, 1940, means giving intimation 
of The filing of the award. Therefore, the notice 
which the Court has to give to the parties of 
the filing of the award need not be a notice in 
writing. The notice can be given orally. Notice 
to the counsel of the filing of the award amounts 
to notice to the party in view of r. 5 of O. III 
of the Civil Procedure Code, 1908. 

NILKANTH v. KASHINATH. ę 
64 Bom. L.R. (8.C.) 412. 


mn YIN, R. 1. See LAND ACQUISITION, 
Act, 1894, S> 53. 64 Bom. L.R. (0.C.J.) 579. 
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CIVIL PROCEDURE CODE, 0. VIH, R. 2. 
See LAND ACQUISITION ACT, 1894, S. 53. > 
64 Bom. L.R. (0.C.J.) 570» 


——O. IX, R. 13. See Civil PROCEDURE 
Cope, 1908, O. XXXVH, r. 2(2). - 
64 Bom. LR. 794. 
—__0. XVID R. 3. See LANIP ACQUISITION 
Acr, 1894, S. 53. , 
64 Egm. L.R. {0.C.3.) 579. 
———O. XVII, R. 15—Rules of the Original 
Side of the High Court. Form 40 para. 3, r. 462 
—Letters Patent. Cls. 8, 37—Commissioner ap- 
pointed by High Court to take accounts m suit 
—Whether such Commissioner a Cou t and Judge, 
for purpose of rr. 15, 5 & 6 of O. XVHI. 

The Commissioner appointed by the High Court 
to whom a suit is referred for taking accounts 
is as much a Court and a Judge for the purp&e 
of r. 15 of O. XVII of the Civil Procedure 
Code, 1908, as for the purpose of rr. 5 and 6 
of the same Order. i i 
BIHARILAL: Etc. Mrts v. CHINA ETc. 

64 Bom. L.R. (0.C.9,) 614. 
e . 


——-0. XXI, R. 57—Alttachinent of proper- 
ty before judgment—Decree in suit—Darkhast 
for execution of decree dismissed for failure of 
decree-holder to furnish particulars of properties- 
sought to be sold—Whether dismissal of dar-. 
Khast vacates attachment before judgment. 
Order XXI, r. 57, of the Civil Procedure Code; 
1908, does not come into opeiation in the case- 
of an attachment before judgment and, there- 
fore, an attachment before judgment is net va- 
cated merely because the application by the 
decree-holder for execution of the decree is dis- 
missed owing to some default matie by him. 
DATTATRAYA v, RAMBHABAL. ny 
64 Bom. L.R. 286.. 


c i, XXI, R. 99. See CIvIiL PROCEDURE 
Cope, 1908, O.. XXXIV, R. 5. . * 
64 Bom. LR. 731. 


j e 
———O. XXYI, R, 11. See Crvi PROCEDURE. 
Cope; 1908, O. XVIII, R. 15. ' 

64 Bom. L.R. (0.C.3.) 611.. ° 


——— 0. XXVI, R. 12. See CIVIL PROCEDURE. 
Cope, 1908, O. XVIII, R. 15, . 
64 Bom. L.R. (O.C.5.) 611.. 


——0. XXVI R. 17. See Crvit PROCEDURE 
CODE, 1908, O. XVIII, R. 15. 
64 Bom. L.R. (0.C.3.) 614.. 


———-0. XXXIV, R. 5—Rules 27 & 33 8f- 
the Rules framed under the Co-operative Socie- 
ties Act {II of 1912}—Applicability of O. XXXIV, 
r. 5, to award made by Registrar of Co-operative ‘ 
Societies. , 

Even if by its wording O. XXXIV, r. 5, of the’ 
Civil Procedure Code, 1908, may not apply to a 
given case, its pmnciples ought to be applied and 
it cannot make any difference in principle whe- 
ther the sale is held in pursuance oF a compro- 
mise decree which does not fall within that rule 
or of a decision or order of a tribunal which is - 
or is not to ‘be regarded as a decrée. 
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CIVIL PROCEDURE CODE, O. KXXIV, R. 5- 
(Cogtd.) ` 


è ‘ 
The fundamental principle is that before the 
mortgagor can be prevented from making the 
payment and redeeming the property his right 
Must have come to an end, and that cannot come 
to an end unless his title to gee property is lost 
by the conffrmation of the sale. 
BANSILAL v. HUKUMCHAND. 


Py e 64 Bom, LR. 731. 
———0, XXXVI, R. 2(2}-Decree passed 
under O. XXXVII, r. 2(2) on failure of defend- 
dant to comply with terms of conditional leave— 
Whether Court passing such decree can set it aside 
on ground that defendant had sufficient reasons 
for not complying with terms of conditional order 
Applicability of O. XXXVII, r. 4 and s. 151. 

decree passed in a summary suit, under O. 
XXXVII, r. 2(2) of the Civil Procedure- Code, 
1908, on the failure of the defendant to com- 
ply with the terms of conditional leave, cannot 
be set aside by the Court which passed the decree, 
on the ground that the defendant had sufficient 
reasons for not complying with the terms of the 
conditioftal order. 

Tke limited object of O. XXXVII, r. 4, of the 
Civil Procedure Code, 1908, is to empower Courts 
to set aside decrees passed in cases’in which the 
defendant has failed to appear in answer to the 
summons for judgment, if it appears to the Court 
that there are special circumstances by reason of 
which the defendant could not appear in answer 
to the summons. Therefore, O. XXXVII, r. 4, 
of the Code canmot apply to a case in which a 
decre» has been passed under O. XXXVII, r. 2(2) 
for failure of the defendant to comply with the 
terms of the gonditional order. 

Section 151 of the Civil Procedure Code, 1908, 

edoes not confer any new powers on the Courts 
but it maintains intact such powers as are pos- 
sessed by the Courts and provides that those 
powers can be exercised in the interests of justice 

"or to prevent abuse of the process of the Court. 
I£ there is any specific provision in the Code 
which governs a case then the powers conferred 
by s. 151 should not be resorted to. The powers 
conferred by s. 151 must be exercised with cit- 
cumspection and sparingly as they are not intend- 
ed to be exercised as a matter of ordinary routine. 
The powers preserved by s. 151 should not be 
exercised so as to overcome a prohibition en- 
joined by the Code and s. 151 cannot be invoked 
so as to enlarge or widen the scope of one’s 
jurisdiction. Therefore, a decree passed under 
Q. XXXVII, r. 2(2) of the Code on the ground, 
thet the defendant has not complied with the 
terms of the conditional order of leave cannot 
bf set aside under s. 151 of the Code. 
RAMABEN v. HINDUSTAN Evectraic Co. 

64 Bom. L.R. 794. 


O, KKEVI, R. 4. See Civil PROCE- 
DURE Cops, 1908, O. XXXVII, R. 2(2). 
64 Bom. LR. 794. 


————0. XXKVIM, R. ii. See CIVIL PROCE- 
DURE Cone, 1908, O. XXI, R. 57. 
‘ 64 Bom. L.R. 289. 
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CIVIL PROCEDURE CODE, 0. XLVII, R. 1. 

See ADMINISTRATION OF EyACUEE PROPERTY ACT,, 

1950, S. 26(2). 64 Bom. L.R. 683. 
Ld . 


CIVIL SERVANT. See CONSTITYTION OF INDIA, 
ART. 311(2). 64 Bom. L.R, (S.C.) 396. 
e 


COLLECTOR OF CUSTOMS, 
toms Act, 1878, S. 193. 


See Sea Cus- 
64 Bom. L.R. (5.C.) 154. 
e 


COMMISSIONER. See CIVIL PROCEDURE CODE, 
1908, O. XVII, R. 15. 
64 Bom. L.R. (0.C.3.) 611.° 
° 


COMPANIES ACT (I of 1956), S. 155—Suit filed 
in High Court for rghef* contemplated by s. 155 
—Subject-matter of suit valuél at less than pecu- 
hiary jurisdictiog of High Court—Maintainabilty 
of suit. . 

As a summary proceeding by way of an appli- 
cation or a petition under s. 155 of the Com- 
panies Act, 1956, the Court can be approached 
for the purpose of the necessary relief, but for 
the purpose of getting the same relief in a regu- 
lar suit the relevant provisions of the Civil Pro- 
cedure Code, 1908, and the question both of 
territorial as well as pecuniary jurisdiction of the 
Court in which the suit is filed must be consi- 
dered. 

MANILAL v. WESTERN INDIA THEATRES. 
64 Bom. L.R. (O.C.3.) 532. 


———-S. 397—Companies (Court) Rules, 1959.- 
Rules 11, 88, 6—Civil Procedure Code (Act V 
of 1908), O. Il, r. 3—Letters Patent. Cl. 15— 
Whether composite petition under ss. 397 & 398 
maintainable—Composite petition made under ss. 
397 & 398 and Court holding that separate appli- 
cations necessary—Court ordering amendment of 
petition—Whether order appealable under cl. 15, 
Letters Patent. 

A composite petition for reliefs under ss. 397 
and, 398 of the Companies Act, 1956, 1s com- 
petent. 

On an application made under ss. 397 and 398 
of the Companies Act, 1956, the Court held that 
separate applications were necessary and, there- 
fore, gave time to the applicant to file his peti- 
tion for reliefs under either of the two ss. 397 and 
398 of the Act and adjourned the matter for 
“amendment of the petition. On the question whe- 
ther an appeal by the applicant under cl. 15 of 
the Letters Patent against such an order was 
competent :— 

Held, that as the order must result in denying 
to the applicant reliefs either under s. 397 or 
398 and that if he did not amend the applica- 
tion as directed by the Court, either one or 
both the prayers could be rejected, the oier 
under appeal was a final judgment which was 
appealable under cl. 15 of the Letters Patent. 

Though an order may appear processual it may 
end the case partly or wholly though no decision 
on merits is given in which case an appeal under 
cl. 15 of the Letters Patent would lie. 

SoraB DINSHAJI vy. Cassap. 
` 64 Bom. L.R. 765. 


—————-§, 398. See Companies Acr, 1956, S. 
397. > 64 Bom. L.R. 765. ` 
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COMPANIES (COURT) RULES, 1959, Re 6. 
See Companies Act,’ 1956p S. 397. 
64 Bom. L. R. 765. 


————R. the See COMPANIES Act, 1956, S. 


397. 64 Bom. L.R. 765. 
e 

R. 88, See Companres Act, 1956, S. 

397. . 64 Bom. L.R. 765. 


CONSTITUTION °OF INDIA, ART. 20(3)— 
Indian Evidence Act (I of 1872), Secs. 27, 73— 
dentification of Prisoners Act (XXXII of 1920), 
“Secs. 5, 6—Compelling- accused to give his speci- 
men handwritir or signature or impressions of his 
fingers, palm or foot to investigating officer whe- 
ther infringes art. 20(3}—Whether s. 27,' Indian 
Evidence Act, contravenes drt. 20(3)—Statement 
made by accused while in police custody whether 
can be inferred to have been made under com- 
pulsion— ‘To be a witness” whether’ equivaleni 
eto “furnishing evidence”. 

There is no infringement of art. 20(3) of the 
Constitution of India by compelling an accused 
person to give his specimen handwriting or sig- 
nature, or impressions of his fingers, palm or 
foot to the investigating officer or under orders 
of a Court for the purpose of comparison under 
the provisions of s. 73 of the Indian Evidence 
Act, 1872. 

The provisions of s. 27`of the Indian Evidence 
Act, 1872, are not within the prohibition con- 
tained in art. 20(3), of the Constitution of India 
unless compulsion has been used in obtaining the 
information, ' 

(1) An accused person cannot be said have 
been compelled to be a witness against himself 
simply” because he made a statement while in 
police custody, without anything more. In other 
words, the mere fact of being in police custody 
at the time when the statement in question was 
made would not, by itself, as a proposition of 
Jaw, lend itself to the inference that the accused 
was compelled to make the statement, though that 
fact, in conjunction with other circumstances dis- 
closed in evidence in a particular case, would be 
a relevant consideration in an enquiry whether 
or not the accused person had been compelled’ to 
make the impugned statement. 

‘ (2) The mere questioning of an accused per- 
son by a police officer, resulting in a voluntary 
statement, which may ultimately turn out to be 
incriminatory, is not ‘compulsion’. 

(3) ‘To be a witness’ is not equivalent to 
‘furnishing evidence’ in its widest significance; 
that is to say, as including not merely making of 
oral or written statements but also production of 
documents or. giving materials which may be rele- 
vant at a trial to determine the guilt or inno- 

@ cenge of the accused. 

Ki ) Giving thumb impressions or ımpressions 
of foot or palm or fingers or specimen writings 
or showing parts of the body by way of identifica- 
tion are not included in the expression ‘to be a 
witness’. 

(5) ‘To be a witness’ means imparting knowl- 
edge in respect of relevant facts by àn oral 
statement or a statement in ‘writing? made or 
given in Court or otherwise. 

- (6) ‘To be a witness’ in its ordinary gram- 

matical sense means giving’ oral: testimony in 

Court. Case law has gone beyond this strict lite- 
Yp 
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CONSTITUTION OF° INDIA, ART. 243) 
(Contd.) 


ral interpretation of the expression which Tapi 
now bear a wider meaning, namely, bearing testi- 
mony in Court or out of Court by a person ac- 
cused of an offence, orally or in writing. 

(7) To bring the statement in question withe 
in the prohibition ef art. 20(3), the: person -ac- 
cused must have stood in the chafacter-of am ' 
accused person at the time he made the state- 
ment, It is not enough thay he showld become 
an accused, any time after the statement has been 
made. 

In order that a testimony by an accused per- 
son may be said to have been self-incriminatory, 
the compulsion of which comes within the pro- 


‘hibition of the constitutional provision, it must 


be of such. character that by itself it should have 
the tendency of incriminating the accused, if not 
also of actually doing so. In other words, j 
should be'a statement which makes the | 
against the'accused person at least probable, con- 
sidered by itself. 

Per Das Gupta J., Das & Sarkar JJ. concur- 
ring: “We can find no justification for thinking 
that “to be a witness” in art. 20(3) means to im- 
part personal knowledge and find no re®@on for 
departing from what this Court said in Sharma’s 
case ({1960] 3. S.C.R. 116), that “to be a wit- 
ness” is nothing more than “to furnish evidence,” 
and such evidence can be furnished through lips 
or by production of a thing or of a document 
or in other modes.” 

Kaui KALU. 


SIATE OF ,BOMBAY, v. 
' 64 Bom. L.R. (S.C.) 249. 


——ART. 22%5). 

To a person, who is not conversant with the 
English language, service of the order of deten- 
tion under s. 3(7)(a)(ii) of the Preventive Deten- 
tion Act, 1950, and the grounds of detention ing 
English, with their oral translation or explanation” 
by the Police Officer serving them does not ful- 
fil the requirements’ of art. 22/5) of the Constitu- 


tion of India. ° 


Communication of the grounds of detention in 
English, so long as it continues to be the official 
language of the State, is not enough compliance 
in every case with the requirements of the Con- 


stitution. To a person who is’ not conversant ° 


with the English language, in order to satisfy the 
lequirements of the Constitution, the detenue 
must be given the grounds in a language which 
he can understand, and in a script which he can 
read, if he is a literate person. 
HARIKISAN v. THE STATE. 

64 Bom. L.R. (S.C.) 522. 


——ART.  134(1)'a})—“Acquittal,” meaning 
of word in art, 134(1)(a)—Accused acquitted of 
offence under s. 302, Indian Penal Code and con- 
victed under s. 304 Part I of Code—High Court 
on appeal convicting accused under s. 302 and 
sentencing him to death—Whether accused entitl- 
ed to certificate under art. 134(1)(a)—Dying de- 
claration—Probative value of,—Whether dying 
declaration fo be believed where no reason can 
be given for accusing accused falsely. 

The word “acquittal” in art. 134(%)a) of the 
Constitution of India does not mean that the trial 
must have ended in a complete ‘acquittal ‘of the 
charge but acquittal of the offence @harged and 
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conyiction for a minor offence (than that for 
which the accused was tried) is included in the 
word “acquittal.” 

. The accused was acquitted, of the offence under 
s. 302,. Indian Penal Code, and was convicted 
under s. 304 Part I of the Code by the trial Court. 
On appeal, by the State, the High Court con- 
victed. th€ accused’ under s. 302 and serftenced 
him to death. On the question whether the ac- 
cused hdd -a right of appeal to the Supreme 
Court under art. 134(7 Ya) of the Constitution of 
India, it was contended that the accused had no 


such right as the word “acquittal” in art. 134(1 ya) | 


meant complete acquittal: — 

Heid, that the word “acquittal” in art. 134(1 fa) 
does not mean that the trial must have ended in 
® complete acquittal but would also include the 
case where an accused has been acquitted of the 
charge of murder and has been convicted of a 
lesser offence, and 

that, therefore, the accused was entitled to a 
certificate under-art. 134(7 a) as a matter of right. 

In @ppċĉals, preferred under art., 134(1¥a) of 
the Constitution of India, the Supreme Court 
assesses afresh the value of the evidence on record, 
and does not follow the practice of the, Court in 
appeals, by special leave, under art. 136 of the 
Constitution, that the concurrent findings of the 
Courts: below be not interfered with ordinarily, 
but be interfered: with only when special circum- 
stances exist. i 

A conviction „can lawfully be based on dying 
declaration alor if the Court feels fully satisfied 
aboftt its giving a true version of the incident. 

_A dying declaration is not to be believed mere- 
ly because np possible reason-can be given for 
accusing the accused falsely. It can only be be- 

lieved if there are no grounds for doubting it at 
all. 
TARACHAND y. STATE OF MAHARASHTRA. 

64 Bom. L.R. (S.C.) 74. 


ART, 136. See CONSTITUTION OF INDIA, 
Amt, 134(1Na). , 64 Bom. L.R. (S.C.) 74. 


——-—— ART, 226. 

An order passed by the Commissioner under 
s. 33A of the Indian Income-tax Act, 1922, is an 
administrative order and, therefore, it cannot be 
interfered with under art. 226 of the Constitution 
of “India. 


DHUNJISHAW vy. COMR., 


INC.-TAX. 
64 Bom. L.R. 201. 


©——ART. 226—Indian Tariff Act (XXXII of 
1934), First Schedule, Items Nos. 45(3) & 61(8) 
Sea Customs Act (VII of 1878), Sec. 191— 
Court's. power to entertain petition under art. 226 
when alternative remedy open to petitioner— 
Fountain pen in, which essential parts are gold 
or silver plated whether falls outside category in 
item No. 45(3)—Construction of statute—Speci- 
‘fic and general provisions in Act inconsistent with 
each other—Rule of construction that specific 
provision prevails over general Provision ADE. 
cability of such rule. 

‘ The, Tule that the party. | who applies for the 
issue ‘of-a «high prerogative wiit. should, before 
he approaches, the Court, have’ exhausted other 


remedies open to him under the law, is not one 
which bars the jurisdiction of the High Court to 
entertain the petition or to deal*with it, but is 
rather a rule which Courts have laid down for the 
exercise of their discretion. 

The two exceptions to the normal rule, that 
the .existence: of an alternati¥Ve remedy is a bar 
to the entertainment of a petition under art, 226 

of.the Constitution of India, namely, that therg 
was a complete lack of jurisdiction in the officer 
or authority to take the action infpugned and that 
the order prejudicial to the writ petitioner was 
passed in violation of *the principles of natural 
justice, are not exfhaustive,¢and beyond them a 
discretion is vested in the High Court to enter- 
tain a petition® and grant the petitioner relief. 

If a petitioner has disabled himself from avail- 
ing himself of the statutory remedy by his owns 
fault in not doing so within the prescribed time, 
he: cannot be permitted to urge that as a ground 
for the Court dealing with his petition under 
art. 226 of the Constitution to exercise its discre- 
tion in his favour. 

A fountain-pen in which certain of its essen- 
tial parts, namely, the mb, cap and clip, are gold 
or silver-plated falls within the category of “foun- 
tain-pens, complete” in item, No. 45/3) in Sche- 
dule I to the Indian Tariff Act, 1934. 

_ Per Sarkar J.—“The rule of construction of 
statutes that when two provisions in an Act are 
inconsistent with each other, if one is specific and 
the other general, the specific provision prevails. 
over the general like all other rules of construc; 
tion,’ derives its justification from the fact™hat it 
assists in ascertaining the intention of the Legis- 
lature. The reason why it so assists is this. When 
two provisions enacted by the Legislature are ın- 
consistent and one cannot operate at all if the 
other is given full effect, a question arises as to 
what the Legislature intended. Clearly, it could 
not have intended that a provision that it enacted! 
should have no operation at all. Therefore, it is 
to be presumed that the Legislature intended that 
both the provisions would at least have some 
effect, if they could not have their full effect. 
The rule under discussion gives effect to this pre- 
sumed intention of the Legislature. In order to 
give effect to this intention, the rule provides that 
provision with a narrower scope of operation 
„should have effect so far as it goes, in perference to 
the provision with the larger scope of operation 
so as to restrict the operation of the latter which, 
without such restriction, would have wiped the nar- 
Tower provision out of the statute book altogether. 
This rule permits both the provisions to have 
effect; it reduces the scope of one and preyents ® 
the other from becoming a dead letter. This as- 
‘pect of the rule would, I believe, appear clearly 
from a statement of it by Sir John Romilly in 
Pretty v. Solly [(1859) 26 Beav. 606, at p. 610]: 

*...The rule is, that wherever there is a parti- 
cular enactment and a general enactment in the 
same statute, and the latter, taken in its most 
comprehensive sense, would overrule the former, 
the particular enactment must be operative, and 
the -general enactment must be taken to affect 
‘only the other parts of the statute to which it 
may properly apply.’ 

“The test of the applicability of the rule, there- 
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fore, is that onb enactment must overrule the 
other, The ong overruled is called specific only 
in comparison with the other which is in the same 
way only, called general. There need be nothing 
inherent in the nature of the enactments which, 
apart from a consigeration of their comparative 
scopes, mark one out as specific and the other as 
general, When one overrules the other, it must 
jmclude within its scope that other and so becomes 
general in comparison with the other. If two 
provisions were fnerely in conflict with each other, 
each affecting the other gnd none overruling the 
other and itself remaining ing force, no question 
of calling one general’and the other specific would 
arise. e s 

I should suppose, when Sir John Romilly talk- 
ed of one enactment overruling the other, he 
“meant completely overruling. That would make 
the rule sensible for, then it would clearly be a 
guide to the intention of the Legislature which 
is that, all the provisions are intended to have 
effect. This reason to support the rule would 
not exist uf it was applied to a case where the 
provisions only partially affected each other for, 
then, both the provisions would have at least 
some operation. It would further be impossible 
to say from a comparison of the degrees of the 
effect of each on the other, if such comparison 
was possible, what the.intention of the Legisla- 
ture was. I am not aware that it has ever been 
said that when two provisions partially affect each 
other, without one completely overruling the 
other, the Legislature intended the one less affect- 
ed should yield to the other or even the other 
way about. To such a case the rule would, in 
my view, have no application.” 
VENKATESWARAN y. RAMCHAND. 

64 Bom. L.R. (S.C.) 386. 


ART. 227—Whether order passed by 
arbitrator can be corrected by writ of certiorari 
~—Jurisdiction of High Court. 

An arbitrator functioning under the powers 
conferred by s. 10A of the Industrial Disputes 
Act, 1947, is subject to the judicial superintendence 
-of the High Court under art. 227 of the Consti- 
tution of India, and, therefore, the orders passed 
by such an arbitrator, who acts as a quasi-judicial 
body, are capable of being corrected by a writ of 
certiorari, provided there is an error of law ap- 
parent on the face of the record. 

Air CORP. EMPLOYEES v. VYAS. 
, 64 Bom. L.R. 1. 


-~———— ART. 276. Sce GOVERNMENT OF INDIA 
Acr, 1935, S. 142-A(2). 64 Bom. L.R. 471. 
:@e 


———-— ART. 2991)— Order of employment 
made by Deputy Secretary to Government of 
State by and in name of Governor—Order pub- 
lished in Government Gazette and communicated 
to employee—Whether such order amounts to 
-contract of employment—Provisions of art. 320 
(3)(b) whether mandatory. 

If the proper executive authority issues an 
‘order appointing a person to a post and that 
person accepts it and joins his duties then he is 
-& person employed and is governed by all the 
Service Rules and a contract of service must be 
-regarded as having been made out. 
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Where, therefore, an order of employment of 
a person to a post was signed by the Deputy 
Secretary to Government by order and in the® 
name of the Govergor of Bombay and it was 
published in the Bombay Governmént Gazette 
and communicated to the employee and he work- 
ed in obedience to 1t, ‘ í 

Held, that such an order amounted to a con- 
tract of employment. 

The absence of consultation or any irregularity 
in consultation with the Union Public Service 
Commission or the State Public Service Commis- 
sion as required under art. 320(3)(b) does not 
afford a person servihg under the Union or the 
States a cause of action in a Court of law. 
STATE OF BOMBAY vy. Dr. ADVANI. 

64 Bom. LR. 440° 


ART. 311. 


— See GOVERNMENT OF INDIA 
Act, 1935, S. 240. 


64 Bom. L.R. (S.C.) 575. 


———ART. 311(2)—Government of India Act, 
1935 [25 & 26 Geo. V Ch. 42], Sec. 240(3)— 
Mere deprivation of higher emoluments as conse- 
quence of reversion of civil servant whether 
amounts to punishment. 

In every case of reversion from an officiating 
higher post to‘his substantive post, the civil ser- 
vant concerned is deprived of the emoluments 
of the higher post. But that cannot, by itself, be a 
ground for holding that the second test in Parsho- 
tam Lal Dhingra v. The Union pf India, [1958] 
S.C.R. 828, namely, whether he ‘bas been v sited 
with evil consequences, can be said to have 
satisfied. Hence, mere deprivation of higher 
emoluments as a consequence of reversion cannot 


amount to “evil consequences” as would come, 


within the test of punishment as laid down in 
Dhingra’s case; they must mean something more 
than mere deprivation of higher emoluments. 


That being so, they include, for example, for- e 


feiture of substantive pay, loss of seniority, etc. 
MADHAV LAXMAN v. THE STATE. š 
64 Bom. L.R. (S.C.) 396. 


Art. 320(3Xb). 

The absence of consultation or any irregularity 
in consultation with the Union Public Service 
Commussion or the State Public Service Commis- 
sion as required under art. 320(3¥b) does not 
afford a person serving under the Union or the 
States a cause of action in a Court of law. 
STATE OF BOMBAY v. Dr. ADVANI. 

64 Bom. L.R. 449. 


CONSTRUCTION OF STATUTE—Rombay 
Tenancy and Agricultural Lands Act, 1948, S. 88. 
The provisions of s. 88 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, are entirely 
prospective. They apply to lands of the descrip- 
tion contained in cls. (a) to (d) of s. 88(1) from 
the date on which the Act came into operation, 
that is to say, from December 28, 1948. They 
are not intended in any sense to be of a confisca- 
tory character. They do not show*an intention 
to take away what had already accrued to tenants 
acquiring the status of “protected tenants”, 
SAKHARAM v. MANIKCHAND. ° 
64 Bom. L.R, (S.C.) 403. 
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CONSTRUCTION of . STATUTE, Court 
wither can inquire ‘purpose of draftsman. . 
** Jt is not the function of the Court to inquire 
what was the purpose of the draftsman, and 
whether ‘the object was reasonable or not, so 
elong as the Court can find that the terms of a 
rule or of a section are clear and.can be given 
effect to without impinging upon other provisions 
of the statute itself. 
JAIRAM v. SALES Tax OFFICER. 
° e m Bom. L.R, 476. 
~~om—Doctrine of implied power, scope and 
effect of. 
The doctrine of implied powers can be legiti- 
mately invoked when it is found that a duty has 
been imposed or a power conferred on an autho- 
rity by a statute and it is further found that the 
duty cannot be discharged or the power cannot 
we exercised at all unless some auxiliary or inci- 
dental power is assumed to exist. In such a case, 
in the absence of an implied power the statute 
itself would become impossible- of „compliance, 
‘The impossibility in question must be of a general 
nature so that the performance of duty or the 
exercisg of power is rendered impossible in all 
cases. It really means that the statutory provi- 
sion would become a dead-letter and cannot be 
enforced unless a subsidiary power is implied, 
Bur Leaves Etc. Assoc. v. THE STATE. 
RA ‘64 Bom. L.R. (S.C) 375. 


Equitable principle, whether applicable 
in face of statutory provision. 

In equity relief may be granted to a tenant who 
has incurred a forfeiture under the terms of the 
tenancy, that is, his contract with the landlord. 
‘Where, however, the tenancy terminates under a 
statutory prdvision, the landlord acquires a sta- 


«æ tutory right to possession of the land and, there- 


fore, to eject the tenant. In such a case no 
relief can be granted to the tenant on equitable 
principles. 

Words ‘‘as he deems fit” in s. 29/3) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, 
do not bestow a power to make any order on 
considerations de hors the statute which -the 
authorities consider best according to their 
notions of ‘justice. 

Raya RaM v. ABA MARUTI. 
64 Bom. L.R. (S.C.) 569. o 


"Expenditure Tax Act, 1957, S. 18. 

The provisions of s. 18 of the Expenditure Tax 
Act, 1957, are prospective in operation and hence 
govern the cases of persons who die after the 
Sct came into operation. 

@VUAYKUNVERBA v. S. NARAYANAN. 
64 Bom. L.R. (0.C.J.) 213. 


Object, whether reasonable. 

It is not the function of the Court to inquire 
what was the purpose of the draftsman, and 
whether the object was reasonable or not, so long 
as the Court can find that the terms of a rule 
or of a section are clear and can be given effect 
to without impinging upon other provisions of 
the statute itself. 

JARAM v. SALes Tax OFFICER. 
64 Bom. L.R. 476. 


cena TyDEX. 


823 


* CONSTRUCTION OF STATUTE, penal statutes, 
rules of strict construction with regard to. 

When it is said that all penal statutes are to 
be constrfled strictly it only means*that the Court 
must see that the thing charged ig an offence with- 
in the plain meaning of the words used and must 
not strain the words. The rule® of strict con- 
struction requires that the language of a statute 
should be so construed that no case shall be held 
to fall within it which does not come within the 
reasonable interpretation of fhe statute. In con- 
struing a penal statute it is a cardinal principle 
that in case of doubt, the construction favourable 
to the subject should be preferred. But thes 
rules do not in any way affect éhe fundamental 
principles of interpretation, namely, that the 
primary test is the langflage employed in the Act, 
and when the words are clear and plain the Court 
is bound to accept the expressed intention of the 
Legere, 

M. V. Josu v. M. U. SHIMPI. 
64 Bom. L.R. (S.C.) 158 
—— Proviso, how construed. 

As a general rule, a proviso is added to an 
enactment to qualify or create an exception to 
what is in the enactment, and ordinarily, a proviso 
is not interpreted as stating a general rule. But, 


„provisos are eften added not as exceptions or 


qualifications to the main enactments but as sav- 
ings clauses, in which cases they will not be con- 
strued as controlled by the section. 
SHAH BHOJRAJ v. SUBHASH CHANDRA. 

64 Bom. L.R. (S.C.) 407. 


-—retrospective nature of statute operating 
in future. 

Where a statute operates in future it cannot be 
said to be restrospective merely becausewwithin 
the sweep of its operation all existing rights are 
included. 

TRIMBAK DAMODHAR y. ASSARAM. 
64 Bom. L.R. (S.C.) 565. 


———Specific and general provisions in Act in- 
consistent with each other. 

Per Sarkar J—The rule of construction of sta- 
tutes that when two provisions in an Act are in- 
consistent with each other, if one is specific and 
the other general, the specific provision prevails 
over the general like all other rules of construc- 
tion, derives its justification from the fact that it 
assists in ascertaining the intention of the Legis- 
lature. The reason why it so assists is this. 
When two provisions enacted by the Legislature 
are inconsistent and one cannot operate at all if 
the other is given full effect, a question arises as 
to what the Legislature intended. Clearly, it 
could not have intended that a provision that it 
enacted should have no operation at all. There- 
fore, it is to be presumed that the Legislatuge in-@ 
tended that both the provisions would at least 
have some effect, if they could not have their full 
effect. The rule under discussion gives effect to 
this presumed intention of the Legislature. In 
order to give effect to this intention, the rule pro- 
vides that provision with a narrower scope of 
operation should have effect so far as it goes, in 
preference to the provision with the larger scope 
of operation so as to restrict the operation of the 
latter-which, without such restriction, would have 
wiped the narrower provision out of the statute 
book altogether. This rule permits both the pro- 
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visions to have effect; it reduces the scope of one 
and prevents ¢he other from becoming a dead 
letter. This aspect of the rule would, I beheve, 
appear clearly from a statement of it by Sir John 
Romilly in Pretty v. Solly [(1859) 26 Beav. 606, 
at p. 610]. e 
=...The rule is, that wherever there is a parti- 
cular enactment and a general enactment in the 
Same statute, and the latter taken in its most com- 
prehensive sensg, would overrule the former, the 
particular enactment must be operative, and the 
general enactment mustebe taken to affect only 
the other parts of thg statuteto which it may pro- 
perly apply.” 
The test of the applicability ofethe rule, there- 
fore, is that one enactment must overrule the 
other. The one overruled is called specific only 
in comparison with the other which.is in the same 
way only, called general. There need be nothing 
in the nature of the enactments which, apart from 
a consideration of their comparative scopes, mark 
ane out as specific and the other general. When 
one overrules the other, it must, include within 
its scope that other and so becomes general in 
companson with the other. If two provisions 
wero merely in conflict with each other, each 
affecting the other and none overruling the other 
and itself remaining in force, no question of call- 
ing one general and the other specific would arise. 
I should suppose, when Sir John Romilly talk- 
ed of one enactment overruling the other, he 
meant completely overruling. That would make 
the ryle senstble for, then it would clearly be a 
guide to the intention of the Legislature which is 
that, all the provisions are intended to have effect. 
This reason to support the rule would not exist 
if it was applied to a case where the provisions 
only partially affected each other for, then, both 
the provisions would have at least some opera- 
tion. It would further be impossible to say from 
a comparison of the degrees of the effect of each 
oa the other, if such comparison was possible, 
what the intention of the Legislature was. I am 
not aware that it has even been said that when 
two provisions partially affect each other, with- 
out one completely overruling the other, the 
Legislature intended the one less affected should 
yield to the other or even the other way about. 
To such a case the rule would, in my view, have 
no application. 
VENKATESWARAN v: RAMCHAND. 
64 Bom. L.R. (S.C.) 386. 


~—--—Statute law vis-a-vis principles of equity, 
e er natural justice or social justice. 

Per Mudholkar J. Where the rights governing 
certain human relations are not covered by any 
statute law or common law, the Courts would, 
in order to do substantial justice, have regard to 
principles of equity or natural justice or social 
justice. Therefore, when with regard to a parti- 
cular kind of right, the Legislature has enacted 
a law for the first time, it is necessary to ascer- 
tain whether its intention was to deal completely 
, With-a, right of that kind or only partially. Where 
` the right incorporated in a new statute had rested 
formerly .on grounds of social justice and was 
of a nebulous character, the Legislature must be 


“force majeure”, 


-DHANRAJ MAL _y. SHAMII. 
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CONSTRUCTION 0) og STATUTE—Statate law 
vis-a-vis principles: ‘oË equity, or natural. justicg or 
social justice—(Contd.)> ee 


presumed to have intended to define that right. 
Thus, where the Legislature steps in and pur- 
ports to regulate the rights flowing from a parti? 
cular kind of human relations, such rights can 
be enforced by the Courts only tÒ the extent 
permitted by the statute. The Legislature has 
unlingited power to limit or cugtail a ngt, whether 
it originates from a statute or common law or is 
founded on the principles of natural. or social 
justice or equity and to confine it within the 
ambit of the statute. When the Legislature legis- 
lates on a subject it must be presumed to have 
known the pre-existing Jaw thereon and enacted 
a complete law on the subject. 
K. T. RoLLING MILLS y. MEHER. 

64 Bom. L.R. (G.C.J.) 645. 


CONTRACT—Force majeure clause, construc 
tion of. 

Where reference is made in an agreement to 
the intention is to save the per- 
forming party from the consequences of anything 
over which he has no control. 

An agreement contained the following words: 
“We confirm having sold to you African raw 
cotton on the following terms and conditions sub- 
ject to the usual Force Majeure Clause”, On the 
question whether the agreement was void because 
of vagueness and uncertainty arising from the use 
of the phrase “subject to the usual Force Majeure 
Clause”; 

Held, that the impugned clause was capable of 
being made certain and definite by proof that 
between the parties or in the trade or in dealings ° 
with parties in British East Africa, there was in- 
variably included a force majeurg clause of a 
particular kind, and 

that, therefore, the contract was not void fore» 
vagueness or uncertainty by reason of the refer- 
ence in the terms stated to the force majeure 
clause. 

DHANRAJMAL y. SHAMII. Poe a 
64 Bom. L.R. (S.C.) 169. 


————Indian citizen making a contract ‘in 
India, whether can avoid application of Indian 
law. o 

An Indian citizen making a contract whilst in 
India will not be able and cannot be permitted 
by means of a contract to avoid the applicability 
of the Indian law to the contract made by him in 
India andlor to be performed in part or whole 
in India, 
Se Se OIL yv, GORAKHRAM. 

64 Bom. L.R. (0.C.3,) 113. 


Proper law of contract, rules for deter- 
mination of. 

Whether the proper law of a contract is is 

lex loci contractus or lex loci solutionis is a matter 


„OÏ presumption; but there are accepted rules for 


determining which of them 1s applicable. Where 
the parties have expressed themselves, the inten- 
tion so expressed overrides any presumption. 
Where there is no expressed intention, then the 
tule to apply is to infer the intention from the 
terms and nature of the contract and from the 
general circumstances of the case, 


64 Bom. LR? (S.C: ) 169. 


e ; b A 
1962. 1, . GENERA], INDEX. _ $25 
ce ‘ACT ACT : ax of: 1872), S. 29,- See COURT Contd. ) 


eARBrrnation Acr, 1940, S. 20. 

; 64 Bom. L.R. 6.) 169. 

See Bompay Porr Trust Act, 
64 Bom. L.R. 670. 


os 
8, 151. 
"1879, & 87. 


———-§, 152. See BompaY Port Trust Acr, 


1879, 8, 87. 64 Bom. L.R. 670. 
S. 461. Sie Bompay Porr TRUSI® ACT, 
1879, S. 87. 64 Bom. L.R. 670. 


CORONERS ACT (IV of 1871), S. 29—Whether 
High Court can quash an inquisition—Such 
power whether circumscribed. 

Under s. 29 of the Coroners Act, 1871, the 
High Court has the power to quash an inquisi- 
tion, t but the power should only be exercised in 
cases in which the inquisition suffers from a sub- 
stantial as distinguished from a technical defect. 


SHRIPRAKASH v. THE STATE. 
7 š 64 Bom. L.R. 339: 


COURT, jorisdiction of. 

_ Dleg® or improper investigation and arrest in 
a case under the Suppression of Immoral Traffic 
in Women and Girls Act, 1956, does not affect 
the jurisdiction of the Magistrate to take cogni- 
zance of an offence under the Act. 

Section 22 of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956, does not 
exclude the jurisdiction of any Court to take 
cognizance of an offence under the Act. It only 
provides that the Court which takes cognizance 
of ag offence under the Act must be a Court of 
either equal or superior jurisdiction than of the 


Magistrate named. 
Stats v. MAIMABAI. 64 Bom. L.R. 127. 


——-~-——jurisdiction of. 
- Of the principal place of business of an insu- 
e Tanca company is situated within a district which 
has no Migh Court, then the Court which would 
have jurisdiction under s. 53 of the Insurance 
Aĉt, 1938, would.be the principal Court of ori- 
ginal civil jurisdiction in that district, that is, 
the District Court. But where such place is si- 
tuated in a district in which the High Court of 
the State is situate and. such High Court has 
ordinary original jurisdiction, then, the order for 
winding up of the insurance company under s. 53 
of the Act will be made by such High Court. 
If, on the other hand, such High Court has no 
such jurisdiction, the District, Court for the dis- 
trict in which it is situated would be the princi 
pM civil Court of original jurisdiction. 
Ape Inon Motor Erc. y. RAPHAEL. 

64 Bom. L.R. 219. 


——-~powers to refuse to make reference to 
arbitration. 


Where serious allegations of fraud are made | 


against a party and the party who is charged 
with fraud desires that the matter should be 
tried in open Court, that: would be a sufficient 
cause for thè- Court not to order an arbitration 
‘agreement to be filed and not to make the Te- 
ference under s. 20 of the Arbitration Act, 1940. 
But it is nof every allegation imputing- some kind 
of dishonesty, particularly in matters of accounts, 


kA 
. 


which would be enough to + dispote a Court to 
take the matter out of the forum which the par- 
ties themselves have chosen. ‘Merely because 
some allegations have been mada that accounts 
are not correct or that certain items are exag- 
gerated and so on that is not enough to induce 
the Court to refuse to make a reference to arbi- 
tration. It is only when segious allegations of 
fraud are made which it is desirable should be 
tried in open Court that a Court would be’ justi- 
fied in refusing to order the arbitration agree» 
` ment to be filed and in refusing to make a refer- 
ence. Every allegation tending to suggest or im- 
ply moral dishonesty orgmoral misconduct in the 
matter of keeping accounts, would not amount 
to such serious allegation of fraud as would im» 
pel a Court t@ refuse to order the arbitration 
agreement to: be filed and refuse to make a refer- 
ence. 
ABDUL KADR v, MADHAV PRABHAKAR. 

64 Bom. L.R. (S.C) 261. 


CRIMINAL LAW AMENDMENT ACT (XLVI 
of 1952), S. 8—Prevention of Corruption Act 
(Il of 1947), Secs. 5A, 6—Criminal Procedure 
Code {Act V of 1898), Secs. 190, 202—Powers of 
| Special Judge under Act XLVI of 1952 to take 
cognizance of offences specified in s. 6 of Act— 
Whether Special Judge can direct reinvestigation 
—Reinvestigation when to be directed—Order of 
reinvestigation whether affects cognizance taken 
on basis of previous investigation—Sanction un- 
der s. 6 of Act of 1947 how to be accorded— 
Sanction already granted whether remains valid 
where reinvestigation has taken place. @ 

- Section 8(1) of the Criminal Law Amendment 
Act, 1952, gives, authority to the Special Judge ` 
to take cognizance of an offence and no limita- 
tion is placed as to how he should do it. He 
may act on a report submitted by a police officer. 
He may act on a private complaint or he may 
also act on the basis of any information derived 
from any source and also on his personal knowl- 
edge and suspicion. 

Where investigation in a case relating to an 
offence specified in s. 6 of the Criminal Law 
‘Amendment Act, 1952, is carried out by a police 
officer in violation of s SA of the Prevention 


+ of Corruption Act, 1947, and on a charge-sheet 


presented by him, the Special Judge under s. 8(1) 
of the Criminal Law Amendment Act, 1952, 
takes cognizance of the case, issues processes and 
frames charges against the accused, the cogni- 
zance taken by the Special Judge is not vitiated 
by reason of the fact that the investigation car- 
tied out by the police officer bore the stamp of 
illegality. 

A Special Judge appointed under the Criminal 
Law Amendment Act, 1952, can act under s, 202 
of the Criminal Procedure Code, 1898, or under 
his inherent powers in so far as he directs an 
investigation into a case, 

Therefore where an investigation carried out 


“by a police officer in a case relating to an offence 
specified in's. 6 of the Criminal Law Amend- 


ment Act, 1952, is illegal and the report which 
is the culmination of the investigation is ‘invalid 
and bears the stamp of illegality, it is open to 


‘the Special Judge appointed under the Criminal 
Law Amendment Act, 1952,:to direct reinyesti- 


` 
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gation in the case under s. 202 of the Criminal 
Procedure Codg, 1898. 

Reinvestigation should not be directed as a 
matter of course or routine. The Court should 
examine the facts of each case and then pass an 
appropriate order, bearing in mind that the ob- 
ject is not to cure any illegality but to afford 
an opportunity to the superior police officers to 
geview the facts of the case. 

So long as cognizance, which is already taken 
on the basis of a previous investigation, has not 
been set aside by a proper judicial order, the 
cognizance continues anti the order of reinvesti- 
gation will, in no fay, affect the cognizance. 

Under s..6 of the Prevention, of Corruption 
Act, 1947, sanction can be accorded on any mate- 
rial sufficient or otherwise collected in a lawful 

+ manner or otherwise. The sanctioning authority 
can proceed on any material, which, according 
to hiin, is sufficient or trustworthy. He is not 
concerned to find out evén the truth or otherwise 
of the facts disclosed to him. All that is neces- 
sary for the sanctioning authority to do is to 
apply his mind to the facts as dtsclosed to him 
and to accord sanction to the offence that would 
be disclosed on the facts placed before him. 

The sanction which is already granted under 
s. 6 of the Prevention of Corruption Act, 1947, 
remains valid where reinvestigation in the case 
has taken place notwithstanding the fact that the 
sanction was based on illegally collected material. 
PARASNATH PANDE v. STATE. 

z 64 Bom. L.R. 188. 
CRIMINAL PROCEDURE CODE (V of 1898), 
S. 10/2). See Arms Act, 1878, S. 29, 

64 Bom. L.R. 24. 


———S. 103—Applicability of s. 103 when 
making search of motor vehicle—Practice where 
search of motor vehicle to be made. 

In making a search of a motor vehicle it is 
not obligatory upon the police officer to comply 
with the requirements of s. 103 of the Criminal 
Procedure Code, 1898. Even though the statute 
does not make it obligatory, the practice which 
is generally followed by police officers when in- 
vestigating offences under the Act to keep res-e 
pectable persons present on the occasion of the 
search of a suspected person or of a vehicle may 
not be discarded. 
BHAGWANBHAL v. STATE. 

64 Bom. L.R. (S.C.) 784. 


———5S. 155—Prevention of Corruption Act 
© (lef 1947), Secs. 5A, 3—Indian Penal Code (Act 
XLV of 1860), Sec. 161—General Clauses Act (X 
of 1897), Sec. 26—Sanction of Magistrate to in- 
vestigate offence under s. 155 of Criminal Pro- 
cedure Code and s. 5A of Prevention of Corrup- 
tion Act whether includes sanction to investigate 
intended or imminent offence—Investigation with- 
out sanction whether affects subsequent trial and 
conviction of accused—Trial of similar offences 
under two enactments whether prohibited under 
s. 26 ‘of General Clauses Act—Offence under s. 
161, Indian Penal Code, whether cognizable. 
The word “offence” in s. 155 of the Criminal 
Procedure Code, 1898, and s. 5A of the Pre- 
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vention of Corruption Act, 1947, includes “an in- 
tended offence or offence imminently likely to 
take place.” e 

Where investigation into an offence is conduct- 
ed by a police offiter without obtaining the re- 
quisite sanction of a Magistrate, the subsequent 
entertainment of the complaint by the Magistrate 
and fhe ult:mate trial and c8nviction “of the ac- 
cused cannot be affected unless the accused is. 
able to show that prejudice is caused to him be- 
cause of the illegal investigation. 

What is prohibited under s. 26 of the General 
Clauses Act, 1897, is punishment for the same 
set of facts under two enactments but not their 
trial. 

The offence under s. 161 of the Indian Penal 
Code, 1860, is a cognizable offence. e 
STATE v. GULABSINGH. 64 Bom. LR, 274. 


———S, 156. 

The question whether investigation under s. 156. 
of the Criminal Procedure Code, 1898, had com- 
menced or not is a question of fact and, it does 
not depend’ upon any irregularity committed in 
the matter of recording the first information re- 
port under s. 154 of the Code by the concerned! 
police officer. 

K. M. Nanavatr yv. THe STATE. 
64 Bom. L.R. (8.C.) 488. 


———S. 173. 

The word “complaint” in s. 87 of the Bombay 
Village Panchayats Act, 1959, d8es not include a 
police report under s. 173 of the Code or a charge 
sheet sent by a police officer to take cogmizance 
of the offence. . 

STATE v. SAKHARAM ANNA. 64 Bom. LR. 400. 
———S. 195(1Xb)—Indian Income-tax Act (XI 
of 1922), Sec. 23—Income-tax Officer holding pro- 
ceedings under s. 23 of Income-tax Act whether n 
a Court within s. 195(1)(b) of Crimirfal Proce- 
dure Code.. 

An Income-tax Officer, while holding proceèd- 
ings under s. 23, of the Indian Income-tax Act, 
1922, is a Court within the meaning of s. 195(1) 
(b) of the Criminal Procedure Code, 1898. 
MuLi MANILAL y. STATE. 64 Bom. L.R. 348. 


° 


————S. 197—Act of omission by public ser- 
vant closely connected with his duties—Such act 
amounting to an offence—Applicability of s. 197- 
Section 197 of the Criminal Procedure Code, 
1898, applies where the act of omission on the 
part of a public servant complained of is clos@ly 
and inseparably connected with the duties whigh 
such a public servant has to perform and such 
act of omission amounts to an offence, 
SHANKARRAO y., Burson ENGINEER. 
64 Bom. L.R. 130. 


———S. 202. 

A Special Judge appointed under the Criminal 
Law Amendment Act, 1952, can act under s, 202 
of the Criminal Procedure Code, 1898, or under 
his inherent powers in so far as he directs an 
investigation into a case. 

PARASNATH PANDE y. STATE. . 
64 Bom. L.R. 188. 
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i Penal Code (Act XLV of 1860), Secs. 406, 
‘B—Accused charged with breach of trust in 
respect of sum embezzled between period exceed- 
ing one year—Offence committed in pursuance of 
criminal conspiracy entered into by accused— 
Whether charge framed contravenes s. 222(2), 
Criminal Procedure Code and vitiates trial. 

The acctised were charged under s. 406, Indian 
Penal Code, 1860, with respect to the commis- 
sion of breach of trust of a certain sum between 
the period Marci? 6, 1949, and June 3@ 1950. 
The offence was said to have been committed in 
pursuance of a criminal conspiracy entered into 
by them. On “the question whether the .charge 
framed contravened the provisions of s. 222(2) of 
the Criminal Procedure Code, 1898, which allows 
a combined charge with respect to the amount 
embezzled within a period of a year, and, there- 
fore, vitiated the trial:—~ 

© Held, that all the offences committed in pur- 
suance of the conspiracy were committed in the 
course of the same transaction and, therefore, 
could be tried together at one trial in view of 
s 235(1) of the Criminal Procedure Code, and 
that as no prejudice was caused to the accused 
by thg defect in the charge, the trial was Jegal. 

Quaere : Whether the contravention of the 
provisions of s, 222(2) of the Criminal Procedure 
Code, 1898, in the framing of the charge, will 
always make the trial void. 
STATE oF BOMBAY v. 


UMARSAHEB. 
64 Bom. L.R. (S.C.) 520. 


——_-. 35/1). See CRIMINAL PROCEDURE 
Cope, 1898, S. 222(2). 64 Bom. L.R. (S.C.) 520. 


r 


—S. @42-—-Requirement under s. 242 that 
Magisirate must state to accused particulars of 
offence whether a mere formality. 

Under s. 242 of the Criminal Procedure Code, 
1898, the particulars of the offence must be stated 
to the,accused by the Magistrate and the record 
must show what were the particulars which were 
€*plained or stated to the accused by the Magis- 
trate. A‘ mere formality of making a note in 
the order-sheet stating that the particulars of the 
offence were explained to the accused is not due 
compliance with the provisions of s. 242 of the 
Code. 

The requirement under s. 242 of the Code that 
the accused must know what is the charge that 
he has to meet is essential in the cases of trials 
held by summons procedure and non-compliance 
thereof is likely' to result in serious prejudice to 
one side or the other. 

ULKRAJ v. NAGPUR Mu’paL CORPN. 

e 64 Bom. L.R. 456. 


——S. 251A(2} & (3). See CRIMINAL PROCE- 
DURE CODE, 1898, S. 262(1). 64 Bom. L.R. 354. 


——_——-S. 26% 1}—Warrant case tried by magis- 
trate according to procedure prescribed for sum- 
mons case—Whether such trial vitiated—Provi- 
sions in regard to trial of warrant cases substan- 


tially followed by magistrate but irregularity in . 


following such provisions committed—Such irre- 
gularity Whether curable under s. 537 of Code. 


` 
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Wheres a warrant case is tried by a magistrate 
according to the procedure prescribed for sum- 
mons case under the Criminal” Procedure Code, 
1898, the trial is bad and is vitiated. Where the 
magistrate follows substantially the provisions laid 


' down in Chapter XXI of the Code in regard to 


the trial of warrant cases, but commits some ir- 
«regularity in following thosg provisions, the irre- 
-gularity is curable under s. 537 of the Code, un- 
less prejudice is shown to have been caused to 
the accused. . 
BANDULAL y, STATE. 64 Bom. L.R. 354.. 
—-—§, 307—Indian Evidence Act (I of 1872), 
Sec. 105—Indian Renal Coge (Act XLV of 1860), 
Sec. 300, Exception I—Competency of reference 
under s. 307% Criminal Procedure Code—Ambit 
of High Court’s power in dealing with such 
reference—Legal impact of s. 105, Indian Evi- 
dence Act on question of burden of proof 
Grave and sudden provocation, test of —Misdirec- 
tion, what is—Irregularity committed in record- 
ang first information under s. 154, Criminal Proce- 
dure Code, whether affects question of commence- 
ment of investigation. 

The competency of a reference made by a 
Sessions Judge under s. 307 of the Criminal Pro- 
cedure Code, 1898, depends upon the existence 
-of two conditions, namely, (i) that he disagrees. 
with the verdict of the jurors, and (ii) that he is. 
clearly of the opinion that the verdict is one which: 
no reasonable body of men could have reached. 
on the evidence; after reaching that opinion, in 
the case submitted by him he shall record the 
‘grounds of his opinion. If the case sybmitted 
shows that the conditions have not been complied 
with or that the reasons for the opinion are not 
recorded, the High Court may reject the reference 
as incompetent: the High Court can also reject 
it if the Sessions Judge has contravened sub-s. (2) 
of s. 307 of the Code. If the case submitted. 
shows that the Sessions Judge has disagreed with 
the verdict of the jury and that he is clearly of 
the opinion that no reasonable body of men could’ 
have reached the conclusion arrived at by the 
jury, and he discloses his reasons for the opinion, 
sub-s, (3) of s. 307 of the Code comes into play, 
and thereafter the High Court has an obligation 
to discharge its duty imposed thereunder. Under 
sub-s. (3) of s. 307 of the Code, the High Court 
has to consider the entire evidence and, after giv- 
ing due weight to the opinions of the Sessions 
Judge and the jury, acquit or convict the accused. 
The High Court may deal with the reference in 
two ways, namely, (i) if there are mis-directions. 
vitiating the verdict, it may, after going into the 
entire evidence, disregard the verdict of the j 
and come to its own conclusion, and (ii} even 
if there are no misdirections, the High Court can 
interfere with the verdict of the jury if it finds the 
verdict ‘‘perverse in the sense of being unreason- 
able”, “manifestly wrong”, or “against the weight 
of evidence,” or, in other words, if the verdict is 
such that no reasonable body of men could have 
reached on the evidence. In the disposal of the 
said reference, the High Court can exercise any 
of the procedural powers appropriate to the occa- 
sion, such as, issuing of notice, calling for records, 
Temanding the case, ordering a retrial etc. 
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When an actused relies upon the General Ex- 
‘ceptions m the Indian Penal Code or on any 
special exception or proviso contained in any 
‘other part of the Penal Code, or m any law defin- 
ing an offence, s. 105 of the Indian Evidence Act, 
1872, raises a presumption against the accused 
and also throws a burden on him to rebut the 
said presumption. Wnder that section the Court 
‘shall presume the absence of circumstances bring- 
ing the case within any of the exceptions, that 
ig, the Court shall regard the non-existence of 
‘such circumstanges as proved till they are dis- 
proved. The section does not in any way affect 
the burden that lies on the prosecution to prove 
all the ingredients ofethe offéhce with which the 
accused is charged: that burden never shifts. 
Therefore, the general burden to prove the ingre- 
dients of the offence, unless there is a specific 
Statute to the contrary, is always on the prose- 
cution, but the burden to prove the circumstances 
coming under the exceptions lies upon the ac- 
cused. The failure on the part of the accused 
to establish all the circumstances bringing his case 
under the exception does not absolve the prose- 
cution to prove the ingredients of the offence; 
indeed, the evidence, though insufficient to 
establish the exception, may be sufficient to nega- 
tive one or more of the ingredients of the offence. 

For the purposes of Exception I to s. 300 of 
the Indian Penal Code, 1860, the test of “gravo 
and sudden” provocation is whether a reasonable 
man, belonging to the same class of society as the 
accused, placed in the situation in which the accus- 
‘ed was placed would be so provoked as to lose 
his self-control. Words and gestures may also, 
under certain circumstances, cause grave and sud- 
den provocation to an accused so as to bring his 
act within the Exception. The mental background 
created by the previous act of the victim may be 
taken into consideration in ascertaining whether 
the subsequent act caused grave and sudden provo- 
‘cation for committing the offence. The fatal blow 
should be clearly traced to the influence of 
passion arising from that provocation and not 
after the passion had cooled down by lapse of 
time,, or otherwise giving room and scope for 
premeditation and calculation. 

Misdirection 1s something which a Judge in his 
charge tells the jury and is wrong or in a wrong 
manner tending to mislead them. Even an omis- 
sion to mention matters which are essential to 
the -prosecution or the defence case in order to 
help the jury to come to a correct verdict may 
also in certain circumstances amount to a mis- 
‘direction. But, in cither case, every misdirection 
eor ngn-direction is not in itself sufficient to set 
aside a verdict, but it must be such that it has 
occasioned a failure of justice. 

Whether a particular omission by a Judge to 
place before the jury certain evidence amounts to 
a misdirection or not falls to be decided on the 
facts of each case. 

‘The question whether investigation under 
s. 156 of the Criminal Procedure Code, 1898, had 
-commenced or not is a question of fact and it 
does not depend upon any irregularity committed 
in the matter of recording the first information 
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report under s. 154 of the Code by the concerned 
police officer. 
K. M. NANAVATI v. THE STATE. - 
64 Bom. L.R. (S.C) 488.° 
——— S. 418. See CRIMINAL PROCEBURE CODE, 
1898, S. 307. 64 Bom. L.R. (S.C) 488. 


—— 9 5. 423. See CRIMINAL PROCEEDURE 
Cope, 1898, S. 307. 64 Bom. L.R. (S.C.) 488. 


———S. 423(1¥a}—Indian Evidence Act (I of 
1872), “Sec. 3—Approach of High Court in deal- 
ing with appeal against acquittal—Applicability 
of test that order of acquittal can be reversed only 
for “substantial and compelling reasons’’—Circum- 
stantial evidence—Doctrine of benefit of doubt, 
applicability of. bd 

The approach of the High Court m dealing 
with an appeal against acquittal under s. 423/1Xa) 
of the Cnminal Procedure Code, 1898, ought to 
be cautious but however circumspect and cautious 
the approach may be in dealing with such an 
appeal, the High Court is entitled to reach its 
own conclusions upon the evidence adduced by 
the prosecution in respect of the guilt or inno- 
cence of the accused. Therefore, the test sug- 
gested that an order of acquittal can be reversed 
only for ‘‘substantial and compelling reasons’ 
must not be construed as a formula which has 
to be ngidly applied in every case and so, it is 
not necessary that before reversing a judgment of 
acquittal, the High Court must pecessarily cha- 
racterise the findings recorded therein as perverse. 

In dealing with appeals against orders of ac- 
quittal, the High Court bears in mind the pre- 
sumption of innocence in favour of an accused 
person and cannot’lose sight of the fact that the 
said presumption is strengthened by the order of 
acquittal passed in his favour by the trial Court 
and so, the fact that the accused person ig entitl- 
ed to the benefit of a reasonable doubt wil] always 
be present in the mind of the High Court when 
it deals with the merits of the case. š 

Circumstantial evidence can be reasonably 
made the basis of an accused person’s convic- 
tion if ıt is of such a character that it is wholly 
inconsistent with the innocence of the accused 
If tho cir- 
cumstances proved ın the case are consistent 
either with the innocence of the accused -or with 
his guilt, then the accused is entitled to the benefit 
of doubt. In applying the above principle, it is 
necessary to distinguish between `facts which may 
be called primary or basic on the one hand ang 
inference of facts to be drawn from them on the 
other. In regard to the proof of basic or primarye 
facts, the Court has to judge the evidence in the 
ordinary way, and in the appreciation of evidence 
in respect of the proof of these basic or primary 
facts there is no scope for the application of the 
doctrine of benefit of doubt. The Court consi- 
ders the evidence and decides whether that evi- 
dence proves a particular fact or not. When it 
is held that a certain fact is proved; the question 
arises whether that fact leads to the ifiference of 
guilt of the accused person%or not, and in dealing 
with this aspect of the problem, the doctrine of 
benefit of doubt would apply and an iffference of 
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* ditt can’ be’ drawn ‘only if the proved fact is 
wholly inconsistent with the innocence® of the 
. accused and is consistent only with his guilt. 
"M; G- AGARWAL v. ‘STATE, 


ABom. LR. (S.C.) 773. 
eect "540. ` See BOMBAY PROHIBITION Acr, 
1949, S. JPA 64 Bom. L. p 303. 


pee 517-—Nature of order pasea. under 
s. 517, Criminal Procedure Code. 

An order under s. 517 of the Criminal Proce- 
dure Code, 1898, passed at the conclusion of a 
trial only concludes immediate right to possession 
but this does not conclude the right or title of 
any ‘person to the ownership of the property. The 
real owner may proceed against the holder of the 
eroperty and it is not necessary for him to have 
the order set aside. 

JAGANNATH y. STATE OF BOMBAY. 
' 7 64 Bom. L.R. 150. 


Pear mee 537, See CRIMINAL PROCEDURE CODE, 
1898,’ = 2222). © 64 Bom. L.R. (S.C.) 520. 


CUSTOM_When prevalent custom or usage in 
market may be deemed to be incorporated into 
‘contract made by traders in that market. 

A prevalent ‘custom and usage in particular 
market may be deemed to be incorporated into 
contracts made by the traders in that market. 
Such customs and usages to be of binding force 
must not be inconsistent with the terms of a 
‘written contragt' andlor written rules binding 
betyeen the parties. A custom and usage to be 
incorporated into a contract between the parties 
must be reasonable. 

SE Se Om ve GoraKHRAM. 
ei 64 Bom. L.R. (0.€.5.) 113. 


DYING DECLARATION, probative value of. 

A conviction can- lawfully be based on dying 
declaration alone if the Court feels fully satisfied 
about its giving a true version of the incident. 

A dying declaration is not to be believed mere- 
y because no possible reason can be given for 
accusing the accused falsely. It can only be 
beheved if there are no grounds for doubting it 
at all. ji 
TARACHAND y. STATE OF MAHARASHTRA. 

? 64 Bom. L.R. (S.C.) 4. 

EQUITABLE PRINCIPLES, when Court can 
“consider. 

Per Mudholkar J. Where the rights governing 

rtain human relations are not covered by any 
statute law or common law, the Courts would, in 
erder to do substantial justice, have regard to 
‘principles ef equity or natural justice or social 
justice. Therefore, when with regard to a parti- 
‘cular kind of right, the Legislature has enacted 
‘a law for the first time, it is necessary to ascer- 
tain whether its intention was to deal completely 
«with a'right of that kind or only partially, Where 
‘the right incorporated in a new statute had-rested 
‘formerly -on ‘grounds of: social justice and was 
of a nebuldus character, the Legislature must be 
presumed to have int@nded:to define that right. 
Thus, ‘where the Legislature’steps in and purports 
‘to regúlát®--tho rights -flowing ‘from: a particular 


v 
E EEE AA IŅDEX: i 
a ; 


| EQUITABLE PRINCIPLES—{(Contd.) © su 


kind of human relations, such rights can be en- 
forced bf the Courts only to the extent permitted 
by thé statute. The Legislatuge has unlimited 
power to limit or curtail a right, whether it ori- 
ginates from a statute or comfnon law or is 
founded on the principles of natural or social 
justice or equity and to confine it within the ambit 
of the statute. When the Legislature legislates.qn 
a subject it must be presumeti to have known. the 
pre-existing law thereon and enacted a complete 
Jaw on the subject. 

K. T. RoLLING MILLS y. MEHER. 
` 64 Bom. b.R. (0.C.5.) 645. 


EVIDENCE ACT (I of 1872), 8, 27.. f 
The provisions of s. 27 of the Indian Evidences 
Act, 1872, arg not within the prohibition con- 
tained in art. 20/3) .of the Constitution of India 
unless compulsion has been used in obtaining the 
information. å 

STATE OF BOMBAY v. KATHI KALU. 
64 Bom. L.R. (S.G) 248. 


S. 35—Entries in registers of births, 
deaths, and marriages, probative value of. 
Entries of names of persons in a register of births 
or deaths or marriages cannot be evidence by 
itself that, the entries relate to or prove the births 
or deaths or marriages of the persons concerned. 
Evidence must be produced to connect the 
entries with the persons whose births or deaths 


‘or marriages have to be established. 


PARYANIBAL v. BAJIRAO. 64 Bom. L.R. 86. 


————S. 101. See LAND ACQUISITION Act, 
1894, S. 53. 64 Bom. L.R. (0.C®.) 579. 
———S. 102. See LAND ACQUISITION, Act, 
1894, S. 53. 64 Bom, L.R. (0.C.3J.) 579. 
———S. 112—Whether child born beyond 


period of 280 days must be presumed to be illegi- 
timate—Child born within reasonably possible 
period of normal gestation whether should be 
presumed to be legitimate—Unchastity of mother 
how far relevant in determining issue of legiti- 
macy—Finding of fact when open to review— 
Finding arrived at on consideration of irrelevant 
documents or matters by Court how far binding. 

The presumption as to legitimacy contained in 
s. 112 of the Indian Evidence Act, 1872, does not 
necessarily mean that if a child is born beyond a 
period of 280 days, it must be presumed that the 
child is illegitimate. If the plaintiff comes to 
Court the initial burden is on him. If the child 
is bom within a reasonably possible period of 
the normal period of gestation, then the Court 
should raise a presumption of legitimacy ang, thene 
the burden of proof would shift. Something more 
than mere delay in delivery is required to nega- 
tive legitimacy and the evidence must show that 
the child is not a legitimate child beyond any 
reasonable doubt. 

In some cases it may not be improper to con- 
sider the unchastity of the mother as one of the 
factors which would determine the issue of legiti- 
macy. But this unchastity must be very near 
about the time when the child could have been 
conceived and was born. Merely because a per- 
son has misconducted once, there cannot be a 
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EVIDENCE ACT, S. 112—(Contd.) 


presumption that the misconduct must continue, 
much less can there be a retroactive presumption. 
Unless the Cougt definitely finds unchastity in 
the mother immediately about the time the child 
is born or coulf have been begotten, it would not 
be'a relevant circumstance. 

A finding of fact may be open to review if it 
is contrary to Jaw or if there is any error or defect 
in the procedure, i®%. it must satisfy all the ex- 
ternal conditions of a legal finding. Similarly 
where a finding is arrived at on a consideration 
of irrelevant documents or matters which affect 
the conclusion ef the Court the finding cannot 
be binding. 

UTTAMRAO RAJARAM v. SITARAM. 
° > 64 Bom. L.R. 752. 


————S. 14. See Evmence Act, 1872, S. 112. 
64 Bom. L.R. 752. 


e 

EXPENDITURE TAX ACT (XXIX of 1957), 
S. 3-*Person incurring taxable expenditure in 
financial year 1957-58—Such person dying before 
coming into operation of Act—Whether person 
chargeable to tax under ss. 3 & 18 of Act—Sec- 
tion 18 whether retrospective in operation. 

An individual who was not alive or was not in 
existence on the date the Expenditure Tax Act, 
1957, came into force, but who had incurred ex- 
penditure taxable under the Act in the previous 
year i.e, the financial year 1957-1958 relevant to 
the assessment year 1958-59, is not chargeable to 
tax under ss. 3 and 18 of the Act. 

The provisions of s. 18 of the Expenditure Tax 
Act, 1957, are prospective in operation and 
hence*govern the cases of persons who die after 
the Act came into operation. 

NVSJAYKUNVERBA v. S. NARAYANAN. 
64 Bom. L.R, (0.C.J.) 213. 


——S. 18. 
S. 3. 


EXPORTS (CONTROL) ORDER, 1958, Cl. 3. 
See IMPORTS AND EXPORTS (CONTROL) Acr, 1947, 
S. 3, 64 Bom. L.R. (0.C.J.) 534. 


See EXPENDITURE Tax Act, 1957, 
64 Bom. L.R. (0.C.J.) 213. 


5. 


. See Imports AND EXPORTS 
(CONTROL) Act, 


1947, S 3. 
64 Bom. L.R. (0.C.3.) 534. 


FACTORIES ACT (LXIII of 1948), S. %l)— 
“Worker” within s. 2(1), who is—Applicability of 
ss. 79 & 80 to piece-rate workers. 

A person was engaged as a bidi roller by the 
owner and occupier of a bidi manufacturing fac- 
tory. There was no agreement or contract of 

® servige between him and the owner of the factory; 
he was not bound to attend the factory for the 
work of rolling bidis for any fixed hours of work 
or for any period and he was free to go to the 
factory during its working hours at any time he 
liked and was free to leave the factory whenever 
he liked; he could be absent from work on any 
day he liked and could absent himself upto ten 
days without informing the owner of the factory 
and after informing the owner could absent him- 
self for more than ten days; he was paid at fixed 
rates on the quantity of bidis turned out and 
there was no stipulation that he had to turn out 
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FACTORIES ACT, S.e2(1)—(Contd.)°® 


any minimum quantity of bidis in a day; titre, 
was no actual supervision of the work done by 

him in «he factory; leaves were supplied to him 

for being taken home and cut there and tobacco- 
to fill the bidis was supplied at the factory and’e 
he was not bound to roll the bidis at the factory 

but could do so at Ris place; at the olose of the 

day, the bidis were delivered to the owner of the 

factory and if these were not up to the standard, 

they Were rejected. On the q@estion whether the- 
bidi roller was a worker within the meaning of 

the expression in s. 2(7) of the Factories Act, 

1948:— 

Held, that in the circumstances of the case the 
bidi roller was not a worker within s. 2(/) of the 
Act. " 

Persons engaged to roll bidis on job work basis 
could be workers, but only such persons would 
be workers who work regularly at the factory and 
are paid for the work turned out during their 
regular employment on the basis of the work 
done. Piece-rate workers can be workers within 
the definition of ‘worker’ in the Act, but they 
must be regular workers and not workers who 
come and work according to their sweet vll. A 
worker, within the definition of that expression 
in the Act, need not be a whole-time worker. 
But even then, the worker must have, under his 
contract of service, an obligation to work either 
for a fixed period or between fixed hours. 

Section 79 of the Factores Act, 1948, which 
provides for leave on the basis of the period of 
working days contemplates a definite period of 
work per working day and not any indefinite 
period for which a person may fike to work on 
any particular day. i) o 

The expression “total full time earings” in 
s. 80(7) of the Factories Act, 1948, means the 
earnings a worker earns in a day by working full 
time on that day, the full time to be in accord-** 
ance with the period of time given in the notice 
displayed in the factory for a particular day. 
SHANKAR v. STATE OF MAHARASHTRA. 

64 Bom. L.R. (S°C.) 364. 


————S. 59-——Award made increasing rates 8} 
payment of basic wages with retrospective effect 
from date of award—Claim by workman under œo 
gs. 59(1) of Act for wages for overtime for period 
before date of award at increased rates fixed by 
award—Whether such claim sustainable. 

The petitioner was employed in the factory of 
the respondent and his working hours were gov- 
erned by the Factories Act, 1948. In a dispute 
between the respondent and the petitioner and 
other employees of the respondent, regarding inter 
alia the rates of wages, which was referred 6 
the Industrial Tribunal for adjudication, 
award was made on February 5, 1959, increas- 
ing the rates of payment of basic wages as with 
retrospective effect from April 1, 1958. The peti- 
tioner claimed that he was entitled to receive 
payment of wages for overtime, i.e. for the work 
done by him in excess of the ordinary working 
hours, at the rates computed on the basis of the 
higher rates of basic wages fixed by the award 
as from April 1, 1958. The respondent contend- 
ed that under the award wages for overtime were 
payable only on the basis of the actual basic 
wages which were paid to the workntn between 
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pai 1, 1958, and the date when the award be- 
came effective and came into operation, and not 
at the increased rates of basic wages ordered to 


e be paid by the award with retrospective effect:— 


Held, that the award directed and determined 
that the dasic wages of the petitioner even as 
from April 1, 1958, were the increased rate of 
basic wages as mentioned in the award, and 

that, therefore, ého increased rate of basis wages 
was the basis for calculation as mentioned in 
s. 59(1) of the Factories Act, 1948, for payment 
of wages for overtime to the petitioner from 
April, 1, 1958. + 
K. SHANKAR y. S. S. THAKUR. 

64 Bom. L.R. 135. 


——-—-§. 79. See FACTORIES Act, 1948, S. 2(1). 
e 64 Bom. L.R. (S.C.) 364. 


—————-§, 80. See FACTORIES ACT, 1948, S. 2(2). 
64 Bom. L.R. (S.C.} 364. 


FOREIGN EXCHANGE REGULATION ACT 
(Pikol 1947), S. 5. See ARBITRATION ACT, 1940, 
64 Bom. L.R. (S.C.) 169. 


a, 21. 

The word “permission” used in s. 21 of the 
Foreign Exchange Regulation Act, 1947, means 
only leave to do some act which but for the leave 
would be illegal. In this sense, exemption is just 
one way of giving leave. Therefore, ss. 21(2) 
and 21(3) of the Act cover prohibition in s. 5 
of the Act which speaks of an exemption. 
DŘANRAJMAL y. SHAMJI. 

64 Bom. L.R. (S.C.) 169. 


GENERAL CLAUSES ACT (X of 1897), S. 6— 
Administration of Evacuee Property Act {XXXI 
of 1950), S. 26(2)—Application under s. 26(2) 
for review pending at date of promulgation of 
Admiaistration of Evacuee Property (Amend: 
ment) Ordinance (6 of 1956)—Whether applica- 
etion competent after passing of ordinance. 

An application under s. 26(2) of the Adminis- 
tration of Evacuee Property Act, 1950, made to 
the Custodian for review of an order passed by 
his predecessor, which was pending at the time 
of the promulgation of the Administration qf 
Evacuee Property (Amendment) Ordinance, 1956, 
whereby s. 26 of the Act was omitted, is com- 
petent by virtue of s. 6 of the General Clauses 
Act, 1897. . 

UNION oF Inpa v. Dr. Magsoop. 


* 64 Bom. L.R. 683. 


* ___-g, 10—Petition under S. 12(1)(d), Hindu 
Marriage Act (XXV of 1955), for annulment of 
marriage solemnised before commencement of 
Act—Petition filed beyond period mentioned in 
S. 12(2)(b)(ii)—Maintainability of such petition. 
Compliance with s. 12(2) (b) of the Hindu 
Marriage Act, 1955, is a condition precedent to 
the entertainment of a petition under s. 12(1)(d) 
of the Agt, and, therefore, a petition filed beyond 
the period mentioned in s. 12(2)(b)(it) of the 
Act cannot be saved by reason of the provisions 
of s. 10g0f the General Clauses Act, 1897. 
SAVLARAM y. YESHODABAI 64 Bom. L.R, 27. 
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GENERAL CLAUSES ACT, S. 26. 

What is prohibited under s. 26 of the Genera! 
Clauses Act, 1897, is punishment for the same 
set of fåcts under two enactments but not therr 
trial. 
STATE y. GULABSINGH. 6 Bom. L.R. 274. 

e 
GODA DATTAK FORM. See Hinpu Law, 


Adoption. 64 Bom. L.R. (S.C.) 433. 


‘GOVERNMENT OF INDIA ACT, 1935 [25 & 


26 Geo. V, Ch. 42] S. 142-A(2)—Central Provin- 
ces and Berar Municipalities Act (C.P. Act H 
of 1922), Secs. 66(1)(b), 67(S)—Constitution “of 
India, Art. 276—Professions T& Limitation Act 
(XX of 1941}—Munici ality changing rate of tax 
referred to in Seg, 142-A(2) of Government of 
India Act and levying it irt excess of Rs. 50 after 
March 31, 1989—Whether such enhanced rate of 
tax infringes $. 142-4 of Act. 

The proviso to s. 142-A(2) of the Government 
of India Act, 1935, contemplates two distinet 
classes of legislation: (1) a case where a tax on 
piofessions, trades, callings or employménts was 
already in force m a municipality of which the 
tate or the maximum rate exceeded Rs. 50 per 
annum; and (2) a case where the Dominion 
Legislature Mas made a provision to the contrary. 
In the event of the first of these two contingen- 
cies being fulfilled, the tax which was recover- 
able could be recovered as if a reference to that 
tax or that rate of tax were substituted for the 
words “fifty rupees per annum’ in s. 142-A(2) 
of the Act. If the second contingency were ful- 
filled, then the Dominion legislation must prevail. 

Where a municipality in excess of Rs. 50 pay- 
able by one person purported to change the rate 
of such a tax and levied the tax after March 31, 
1939, 

Held, that the enhanced rate of tax could not 
be levied by the Municipality as it infringed 
s. 142-A of the Government of India Act, 1935. 
MANILAL v. MUN PAL Comr., MALKAPUR. 

64 Bom. L.R. 471. 


—————S§. 142-A(2). See MUNICIPALITIES ACT 
(C.P. & Berar), S. 66. 64 Bom. L.R. 602. 


-———S. 154. See BOMBAY City LAND-REVE- 
NUE Act, 1876, S. 3(4). 64 Bom. L.R. 311. 


———S§. 240/3). See CONSTITUTION oF ÍNDIA, 
ART. 311(2). 64 Bom. L.R. (S.C.) 396. 


S. 240(3)}-Constitution of India, Art. 311 
—Person officiating in civil capacity reverted for 
unsatisfactory work—Such reversion not affect- 
ing his condition and prospect of service—Whe- 
ther reversion amounts to reduction in rank— 
Government's refusal to supply reasons for such 
action whether proves that reversion was reduc- 
tion in rank by way of punishment. 

When a person officiating in a civil capacity 
in India, is reverted for unsatisfactory work and’ 
the reversion has not in any way affected him so 
far as his condition and prospect of service are 
concerned, that reversion does not amount to a 
reduction in rank and, therefore, s. 240(3) of 
the Government of India Act, 1935, (which cor- 
responds to art. 311 of the Constitution of India), 
is not attracted. The Government’s refusal to 
supply such a person with the reasons why action 
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GOVERNMENT OF INDIA ACT, S. 240(3}— 
(Contd.) 


was taken agamst him does not prove “that the 
reversion was a ereduction in rank by way of 
punishment. s 

A person is given an officiating post to test his 
suitability to be made permanent in it later. Here 
it is an implied term of the officiating appoint- 
ment that if he is found unsuitable, he would 
have to go back. If, therefore, the appropriate 
authorities find him unsuitable for the higher 
Tapk and then revert him back to his original 
lower rank, the action taken is in accordance 
with the terms of which the officiating post had 
been given. It is in no way a punishment and 
is not, therefore, a reductfon ip rank. 
STATE oF BOMBAY v. “ABRAHAM. 

64 Bom. I,R. (S.C.) 575. 


GUARDIAN. See MAHOMEDAN LAW. 
° 64 Bom. L.R. 462. 


HIGH COURT, approach of, im cases of appeal 
against acquittal. 

The approach of the High Court in dealing 
with an appeal against acquittal under s. 
423(1){a) of the Criminal Procedur@ Code, 1898, 
ought to be cautious but however circumspect 
and cautious the approach may be in dealing 
with such an appeal, the High Court is entitled 
to reach its own conclusions upon the evidence 
adduced by the prosecution in respect of the 
guilt or innocence of the accused. Therefore, the 
test suggested that an order of acquittal can be 
reversed only for “substantial and compelling 
reasons” must not be construed as a formula 
which Was to be rigidly applied in every case 
and so, it is not necessary that before reversing 
a judgment of acquittal, the High Court must 
necessarily characterise the findings recorded 
therein as perverse. 

In dealing with appeal against orders of ac- 
quittal, the High Court bears in mind the pre- 
sumption of mnocence in favour of an accused 
person and cannot lose sight of the fact that the 
said presumption 1s strengthened by the order of 
acquittal passed in his favour by the trial Court 
and so, the fact that the accused person is en- 
titled. to the benefit of a reasonablle doubt will 
always be present in the mind of the High Court 
when it) deals with the merits of the case., 

M. G. AGARWAL vy. STATE. 
64 Bom. L.R. (S.C.) 773. 


—— jurisdiction of, 


- See INDUSTRIAL Dis- 
PUTES Act, 1947, S. 10-A. 


64 Bom. L.R. 1. 


—— jurisdiction of. 
© The fligh Court at Bombay has no jurisdiction 
to entertain a petition for winding up an insu- 
rance company which has its registered office 
outside the ordinary original civil jurisdiction of 
the High Court. 
Acct Inpa Moror Erc. y. RAPHAEL. 

64 Bom. L.R. 219. 


—————jurisdiction of, under art. 226, Consti- 
tution of India. 

. The role that the party who applies for the 
issue of a high prerogative wnt, should, before 
„he approaches the Court, have exhausted other 
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HIGH COURT-—(Contd) be ob See 
. 
remedies open to him under the law, 1 not one Pe 
which bars the jurisdiction of the High Court to 
entertain’ the petition or to deal with it, but is 
rather a rule which Courts have laid down for , 
the exercise of their discretion. N 
. The two exceptions to the normal pto that 
the existence of an alternative remedy 1s a bar to 
the entertainment of a petition under art. 226 
of the (Constitution of India, gamely, that there 
was a complete lack of jurisdiction in the officer 
or authority to take the action impugned and that 
the order prejudicial to the writ petitioner was 
passed in violation of the principles of natural 
justice, are not exhaustive, and beyond them -a 
discretion is vested in the High Court to enter- 
tain a petition and grant the petitioner relief. 

If a petitioner has disabled himself from avail 
ing himself of the statutory remedy by his own, 
fault ın not doing so within the prescribed time, 
he' cannot be permitted to urge that as a ground 
for the Court dealing with his petition under art. 
226 of the Constitution to exercise its discretion 
in his favour. 
VENKATESWARAN y. RAMCHAND. 

64 Bom. L.R. (S.C9386. 


powers of. 

Under s. 29 of the Coroners Act,. 1871, the 
High Court has the power to quash an inquisi- 
tion, but the power should only be exercised tn 
cases in which the inquisition suffers from a sub- 
stantial as distinguished from a technical defect. 
SHRIPRAKASH y. THE STATE, - 
- 64 Bom. LR. 339. 


—— powers of, to decide questions of fhet 
on writ petition. 
Writ petitions under the Constitutien of India 


are generally decided by the High Court on aff- ye 


davits. Where facts are disputed the High Court 
generally refuses to interfere and refers tho par- 
ties to a separate suit. But where it does become 
necessary to decide a question of fact for the 
purpose of disposal of a petition, evidence im 
the form of affidavits is admussible and if neces- 
sary evidence of witnesses can also be allowed. 

BAPURAO vy. WAMAN. 64 Bom. LR., 541. 


HINDU LAW. 


e 1. Adoption. 
(a) By TEEN-aceD Wmpow. 
(b) RIGHT TO CLAIM PROPERTY OU AROPT- 
IVE FATHER: OF COLLATERAL. 
(c) Gopa Datrak Form., A 


2. . Debts. A 


Marriage: See HinpU Marnracs Ack. A 
(a) MAINTAINABILITY OF PRIETO BOR 
ANNULMENT OF, 


Ya (b) JURISDICTION. 
4. Partition. 
1. Adoption. 


(a) By TEEN-AGED Wmow. 


——_——Adoption—Adoptiog by teen-nged widow 
—Validity of such adoption how to be decided— 
Proof of age of such widow whether a getermin- 
ing factor—Entries in registers of births, deaths 


ae 


p , ' . d 
1962.]- cunfnat, DEX, 883 
6 


BINDU `LAW—Adòption Contd.) 
. 


aiid marriages, probative value of—Indian Evi- 
dence Act (I of 1872), Sec. 35. p 

The question that has to be decided by the 
e Court in adjudicating on the validity of an adop- 
tion when the adoption is alleged to have been 
made by an immature girl®in her teens, is whe- 
ther circumstances have been established which 
prove that the adoption must have been made 
by the girl of her own free will without being 
influenced by the decision of interested parties 
and after fully and consciously being made aware 
of the consequences of ‘her act. 

“It is not merely necessary for the propounder 
of an adoption to prove the age of the adoptive 
mother and to infer from proof of the age that 
the mother must be deemed to have attained the 
age of discretion, the girl must be held to have 
@aken' the boy in adoption after duly consider- 
ing the consequences of that act or that it must 
be held that she was a free agent to do as she 
liked without her decisién being fettered or in 
fluenced by her surroundings. 

Entries of names of persons in a register of 
birth or deaths or marriages cannot be evidence 


by itself that the entries relate to or prove’ the: 


births or deaths.or marriages of the persons’ con- 
cerned. Evidence must be produced to connect 
the entries with the persons whose births or 
deaths -or marriages have to be established. 


PaRYANIBAL v. "BAJIRAO. 64 Bom. L.R. 86. 


(b) RIGHT TO CLAIM PROPERTY OF ADOPTIVE 
FATHER: OF COLLATERAL. 
e a 
Adoption—Property belonging to adopt» 
ive father devolving on collateral—Property de- 
reo volyjng on heir of collateral dying before adop- 
tion—Whether adopted son can claim property 
„from heir of collateral—Principle of relation back 
—Applicability of principle when claim made by 
adopted son relates to estate of collateral. 

N died in 1892 leaving him surviving two 
gaughters, one of whom was K, and T the widow 
of a predeceased son B. K and her sister suc- 
ceeded to N’s property in equal shares. K_ died 
in 1933 and her son V succeeded her. V died 
in 1934 leaving the defendants who were his sons. 
T then adopted the plaintiff as her son in 1945, 
and he filed a suit against the defendants for 
possession of the property on the ground that 
it formerly belonged to the joint family of N 
and B. The defendants denied his rights con- 
tending that K*was the full owner of the pro- 

tty and thus became a fresh stock of descent 
and they had inherited the property from their 

efather V:— : F 

Held, tiat the character of the property did 
‘not change from coparcenary property to self- 
acquired property of K so long as T, the widow 
of the family, existed and was capable of adopt- 
ing a son, 

that K’s title was extinguished when T adopt- 
ed the plaintiff to her husband, and 

that as the defendants claimed under K, their 

_ claim was" defeated op the adoption of the plain- 
tif by T. 
The ‘principles deduced from Shrinivas Krish- 
narao' Kango v. Narayan Devji Kango, [1955] 1 
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S.C.R. |, in relation to the rights of an adopted 
son with respect to the property of his adoptive 
father and of the collaterals are*as follows: 

(i) An adopted son is held,entitled to take 
in defeasance of the rights acquired prior to his 
adoption on the ground that in the eye of law 
his adoption relates back, by a legal fiction, to 
the date of the death of hjs adoptive father, he 
being put in the position of a posthumous son. 

(ii) As a preferential heir, an adopted son 
(a) divests his mother of the estate of his adep- 
tive father; (b) divests his adoptive mother of 
the estate she gets as an heir of her son who 
died after the death of her husband. 

(iii) A coparctnary continues to subsist so 
long as there is in existence a widow of a co- 
parcener cap"ble of bringing a son into exist- 


‘ence by adoption; and if the widow made an 


adoption, the rights of the adopted son are the 
Same as if he had been in existence at the time 
when his adoptive father died and that dis title 
as coparcener prevails as against the title of any 
person claiming as heir to the last coparcener. 

(iv) The principle of relation back applies 
only when tle claim made by the adopted son 
relates to the estate of his adoptive father. The 
estate may be definite and ascertained, as when 
he is the sole and absolute owner of the proper- 
ties, or it may be fluctuating as when he is a 
member of a joint Hindu family in which the 
interest of the coparceners is liable to increase 
by death or decrease by birth. In either case, it 
is the interest of the adoptive father which the 
adopted son is declared entitled to take as on 
the date of his death. This principle ef rela- 
tion . back cannot be apphed’ when the claim 
made by the adopted son relates not to the estate 
of his adoptive father but to that of a collateral. 
With reference to the claim with respect to the 
estate of a collateral, the governing principle is 
that inheritance can never be in abeyance, and 
that once it devolves on a person who is the 
nearest heir under the law, it is thereafter not 
liable to be divested. When succession to the 
properties of a person other than an adoptive 
father is involved, the principle applicable is not 
the rule of relation back but the rule that inherit- 
ance once yested could not be divested. 


(y) The estate continues to be the estate of 
the adoptive father in whosoever’s hands it may 
be, that is, whether in the hands of one who is 
the absolute owner or one who is a limited owner. 
Anyone who inherits the estate of the adoptive 
father is his heir, irrespective of the inheritance 


` having passed through a number of persons, each 


being the heir of the previous owner. 


KRISHNAMURTHI y. DHRUWARAI. » . 
64 Bom. LR. (S.C,) 165. 


(c) Gopa DATTAK Form. 


————-Adoption—Goda Dattak form of adop- 
tion—Adoption of wife’s sister's husband whether 
barred by custom. 

There is no custom barring the adoption of 
the wife’s sister's husband in Goda Dattak form. 


-VALLABHALALJI y. MAHALAXMI. ' 


64 Bom. L.R. (S.C.) 433. 
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2. Debts. . e 


—_—_—Debts—Antecedent debts—Agreement en- 
tered into by father to lease joint family property 
jor payment of antecedent debts—Whether such 
agreement can be specifically enforced against 
sons—Finding recorded in suit against father 
alone that he had iw fact incurred debts—Whe- 
ther son in subsequent suit can contend that 
such debts did not exist in fact. 

*An agreement entered into by a Hindu father 
for alienating jgint family property by way of 
lease for payment of his antecedent debts cannot 
‘be specifically enforced against his sons. 

The right of a Hindu father to alienate the 
joint family properties for an antecedent debt 
incurred by him for his own benef% is his special 
privilege arising out of his position as the father. 
Jhe doctrine of antecedent debt as a supporting 
prop for alienation can be available only in res- 
pect of an alienation and not for a mere agree- 
ment to alienate. The transfer in exercise of 
the special privilege of the father must be an 
act of his volition. The Court is averse to ex- 
tend the principle of antecedent, debt beyond 
ahenation so as to embrace the case of a mere 
agreement to alienate. ` 

Under Hindu law it is open to a son in a suit 
filed .by him to challenge the finding recorded 
‘in an earlier suit against the father alone that 
‘he had in fact incurred debts and contend that 
the debts which were supposed to have been con- 
tracted to pay off an antecedent debt, did not 
exist in point of fact. 

No glistinction can be made between a case 
where the sons are entitled to ignore a decree 
on the ground of fraud, collusion, illegality or 
immorality of a debt and where they challenge 
ithe very existence of the debt. The capacity to 
attack the debt on the ground of illegality or 
immorality presupposes the existence of the debt. 
If that were not so, a very anomalous position 
would arise viz., a person obtaining a decree on 
the strength of a debt, which never existed, 
would be in a much stronger position than the 
‘one whose decree is challenged on the ground 
of illegality or immorality. 

The fact that the agreement was executed by 
‘the father before the birth of the plaintiff and 
also the further fact that the suit for specific 
-enforcement was also filed before his birth makes 
no difference so far as the right to challenge the 
agreement or the decree based on the agreement 
is concerned. If a son is born in the family 
before there is a valid transfer, his right to chal- 
lenge the agreement, which forms the basis of 
the transfer, must remain unimpaired. 
JAIPRAKASH v. LILABAI, 64 Bom, L.R. 322. 


3, Marriage. 


(a) MAINTAINABILITY OF PETITION FOR ANNUL- 
MENT OF. 


HINDU MARRIAGE ACT (XXV of 1955), S. 
12——-General Clauses Act (X of 1897), Sec. 10— 
Petition under s, 12(1)(d) for annulment of mar- 
riage solemnized before commencement of Act— 
petition filed beyond period mentioned in s. 
42(2)(b)(ii)—Maintainability of petition. 


had 
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e 
HINDU MARRIAGE ACT, S. 12—(Contd.) 


e 
Compliance with s. 12(2)(b) of the Hindu + 


Marriagg Act, 1955, is a condition precedent to 
the entertainment of a petition under s. 12(7)(d) 
of the Act, and, therefore, a petition filed beyond , 
the period mentioned in s. 12(2YbXii) of the 
Act cannot be saved@by reason of the, provisions 
of s. 10 of the General Clauses Act, 1897. 
SAVLARAM v. YESHODABAI. 64 Bom. L.R. 27. 
° o . 
(b) JURISDICTION.” 


——-§. 19—Civil Procedure Code (Act V of 
1908), Secs. 20, 21—Provision as to jurisdiction in 
s. 19 impossible of satisfaction—Jurisdiction whe- 
ther created in Court at place where defendant 
resides or cause of action arises. 

Where the provision as to jurisdiction con- 
tained in s. 19 of the Hindu Marriage Act, 1955, 
viz. the place of solemnisation of marriage o 
place of residence of husband and wife, either 
separately or together, ,withm the jurisdiction of 
the Court, is impossible of satisfaction, the pro- 
visions of s. 20 of the Civil Procedure Code, 1908, 
are sufficient to create jurisdiction in the ordi- 
nary Civil Court at a place where either Me de- 
fendant resides or the cause of action is said to 
arise. 

The applicant husband was married under 
Hindu law to the opponent in 1944 at Karachi 
in Sind before the partition. They separated in 
Karachi about six months prior to the partition 
and thereafter never resided together. Soon after 
the partition of India in 1947, the applicant and 
the opponent came to India geparately. The 
applicant took a job in Delhi and the oppogpent 
took up employment in Nagpur. The applicant 
then came to know that the opponent was lead- 
ing an adulterous life in Nagpur afid he, there- 


6 


fore, filed a petition in the Court of theeCivilee 


Judge, Senior Division, at Nagpur, claiming a 
decree for divorce on the ground that the oppo- 
nent was living in adultery. On the question 
whether the Court had jurisdiction to antertain 
the petition as the conditions of s. 19 of the 
Hindu Marriage Act, 1955, for invoking the 
jurisdiction of the Court were not satisfied inas- 
much as neither the marriage was solemnised 
within the jurisdiction of the.Court, nor had the 
applicant and the opponent resided or last resided 


etogether within the jurisdiction of the Court:— 


Held, that as in the instant case the applicant 
cannot satisfy the conditions of s. 19 of the Hindu 
Marriage Act, the residuary remedy that is made 
available to him by application of the provisions 
of the Civil Procedure Code in general, and in 
particular, of s. 20 of the Code regarding thg 
place of suing, must be made available to the 
applicant for relief under the Hindu Marriage 
Act, and *, 

that, therefore, the Court had jurisdiction to 
entertain the petition. 

HarirnaM DHALUMAL y. JASOTI. ; 
i 64 Bom. L.R. 712. 


4. Partition. 


————Partition—Suit for general partition by 
alienee from coparcener who is dead before filing 
of suit—Whether alenee entitled to be awarded 
specific item of property alienated aw equitable 
measure. 


+ 
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« 


In a suit for general partition, filed by the 
alienee from one of the coparceners ia joint 
Hindu family who is dead at the time of the filing 

* of the suit, the alienee cannot be awarded as an 
equitable measure the specific item of property 
sold to hifh by the deceased coparcener. 

The principle of equitable adjustments assu- 
mes that, the coparcener is alive at the time of 
the general partition. When the coparc®ner is 
dead before the suit for general partition 1s filed, 
a fiction cannot be set up that the alienating co- 
parcener should be treated as alive for the pur- 
pose of receiving a share, so that certain equities 
may be adjusted in favour of the purchaser from 
him. 

NAMDEO GovVIND v. MUMTAZ BEGUM. 

% 64 Bom. L.R. 467. 
HYDERABAD TENANCY AND AGRICUL- 
TURAL LANDS ACT (XXI of 1950), S. 98A 
—Transfer of Property Act (IV of 1882), Sec. 54 
—Transfer of possession of agricultural land in 
pursuance of agreement of sale—Whether such 
tranSPr amounts to “permanent alienation or 
transfer” within s. 98A of Hyderabad Tenancy & 
Agricultural Lands Act. 

Transfer of possession of agricultural land in 
pursuance of an agreement of sale does not 
amount to “a permanent alienation or transfer” 
within the meaning of that expression in s. 98A 
of the Hyderabad Tenancy and Agricultural Lands 
Act, 1950. 

MOHIUDDIN SHAIKH v. GULAM GHOUSE. 
64 Bom. L.R. 560. 


IDENTIFICATION OF PRISONERS ACT 
{XXXIII of 1920), S. 5. See CONSTITUTION OF 
64 Bom. L.R. (S.C.) 240. 


—————S. 6. See CONSTITUTION OF INDIA, ART. 
20(3)., 64 Bom. L.R. (S.C.) 240. 


RTS AND EXPORTS (CONTROL) ACT 
XVIU of 1947), S. 3—Exports (Control) Order, 
1958. Cls. 3, 5—Iron and Steel (Control) Order, 
1956, Cl. 22—Firm carrying on business of ex- 
port of ferrous scrap from India—Licence issued 
to firm for exporting scrap with condition that, 
firm must acquire certain quantity of scrap in 
local market for delivery to specified persons 
locally in India—Whether licensing authority can 
impose such condition—Powers under Iron and 
Steel (Control) Order whether can be relied upon 

Jr imposing conditions in export licence. 

Section 3 of the Imports and Exports (Con- 
etrol) Act, 1947, and clauses 3 and 5: of the Ex- 
ports (Control) Order, 1958, do not create any 
jurisdiction in the licensing authorities to impose 
in the licences issued under the Act and the Order 
conditions consisting of mandatory directions di- 
recting exporters to acquire other goods in the 
local market for delivery thereof to specified per- 
sons locally in India. 

The powers vested in the executive authority 
under the*Iron and Steel (Control) Order, 1956, 
and for the purpose® and objects of that Order 
cannot be resorted to whilst exercising the powers 
for expoft control under the Imports and Ex- 
ports (Control) Act, 1947, and the Exports 


IMPORTS AND EXPORTS (CONTROL) ACT, 
S. 3—(Contd.} 
e . 


(Control) Order, 1958. The purposes and ob- 
jects of each of these enactments are different 
and the powers vested in the executive authority 
under these different legislative enactments must 
be used for purposes and objects of each of the 
enactments and in the manner prescribed by each 
of the enactments. The pewers vested in the 
executive authonty for the purposes of and ob- 
jects of the Iron and Steel (Control) Order can- 
not be relied upon for imposing conditions tn 
an export licence. e 

Under the Iron and Steel (Control) Order, 
1956, there is no provision at all for controlling 
export of scrap. The power to direct sale as 
enacted by cl. 22 of the Iron and Steel (Con- 
trol) Order cfn only be exercised in respect of 
a party holding stock of scrap and is not power 
to direct sale by any one who is in fact not hold; 
ing stock of scrap. 
PIONEER SCRAP Etc: v. EAPEN. e 

64 Bom. L.R. (0.C.J.) 534. 


——8.3. See IMPORTS AND Exports (Con- 
TROL) Act, 1947, S. 5. 64 Bom. L.R. 16. 


——S. 5—Nolification issued on December 
7, 1955, under s. 3 of Act of 1947. Rule 5— 
General Clauses Act (X of 1897), Sec. 3(1)— 
Essential Commodities Act (X of 1955), Secs. 8, 
10—Contravention of conditions of licence im- 
posed under r. 5 of Order (Notification) issued 
ın 1955, whether amounts to contravention of 
Order—Whether offence of abetment under s. 5 
requires mens rea. oe 
Contravention of the conditions of licence im- 
posed by the licensing authority under r. 5 of 
the Order (Notification) issued by the Central 
Government on December 7, 1955, under s. 3 
of the Imports and Exports (Control) Act, 1947, 
amounts to contravention of the Order by virtue 
of the provisions of r. 5(4) of the Order. 
Section 5 of the Imports and Exports (Con- 
trol) Act, 1947, makes no reference to mens rea. 
Abetment of the contravention of an order is 
coupled together with the contravention itself in 
s. 5, and must be treated as standing on the same 
footing.. Therefore, the offence of abetment 
under s. 5 will not require any kind of mens rea. 
STATE y. ABDUL AZIZ. 64 Bom. L.R. 16. 


INCOME-TAX ACT (XI of 1922} Indian 
Company for purpose of its business pur- 
chasing plant and machinery in U.S.A. through 
its agents in U.S.A—Company sole selling agent 
in India of U.S.A. concern—Commission in res- 
pect of such selling agency paid in dollars ande 
with Reserve Bank’s permission commission cre- 
dited in account with company’s agents in U.S.A. 
for purchase of capital goods in U.S.A.—Income- 
tax paid by company on commission on accrual 
basis—Company by permission of Reserve Bank 
repatriating amount of commission to India on 
devaluation of pound sterling—Company gaining 
surplus amount on repatriation in process of con- 
verting dollars into rupee currency—Whether sur- 
plus amount profit taxable in hands of company. 

The assessee was a limited company registered 
under the Indian Companies Act, 1913, and had 
its registered office in Bombay. Its main busi- 


Be, . 
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ness was the manufacture of locomotive boilers 
and locomotives and for this purpose it had to 
make purchases of plant and machinery in various 
eountries including the U.S.A. The assessee had 
appointed M|s. Tata Inc. New York as its pur- 
chasing agents in the U.S.A. and had opened 
an account with them for that purpose. The 
assesses was appointed the sole sellmg agents of 
B.L.W. of U.S.A. for the sale of their products 
m India. Commission in this respect was agreed 
tð be paid m dollars to the assessee in U.S.A. 
With the prior permission of the Reserve Bank 
ef India the amounts received by way of com- 
mission were credited imethe account of the as- 
sessee with Mls. Tata Inc. fer the purchase of 
eapital goods m U.S.A. During the relevant 
assessment period the assessee received as com- 
mission from B.L.W. 36,123.02 dollars, and paid 
jncome-tax in India on the accrual basis. This 
amount was held by the assessee in its account 
with Mis. Tata Inc. On September 16, 1949, the 
pound sterling was devalued. As a result of 
this, American goods became expensive than be- 
fore and the Government of India also imposed 
restrictions on the import of goodg from U.S.A. 
The assessee considering that in these circum- 
stances ıt was not necessary to retain a large 
amount of dollars in U.S.A. applied to the Re- 
serve Bank for permission to repatriate a certain 
amount held by it in its account with M{s. Tata 
Inc. On permission being granted certain sums 
were repatriated to India including the amount 
of 36,123.02 dollars received by way of com- 
mission from B.L.W. As a result of devalua- 
tion the assessee gained a surplus amount ori re- 
patriation of the amount in the process of con- 
verting the amount of dollars into rupee cur- 
tency. On the questions whether the surplus 
arising as a result of devaluation in regard to 
the sum of 36,123.02 dollars repatnated to India 
was profit which was taxable in the hands of the 
assessee and whether the aforesaid sum having 
been, taxed in the relevant years, the surplus was 
rightly taken as profit taxable:— 

Held, that when the assessee had taken a deci- 
sion to utilise the sum of 36,123.02 dollars for 
gapital purposes i.e. for purchase of capital goods 
and when the assessee obtained the requisite per- 
mission of the Reserve Bank to use it for this 
purpose and also when the assessee had, by cre- 
diting it m the account of Mls. Tata Inc. ap- 
propriated that sum for the specific purpose, 
the initial character of this sum underwent a 
change and it assumed the character of fixed capi- 
tal of the assessee and remained so till the date 
it was repatriated to India, and 

that, the surplus arising as a result of de- 
valuation in the process of converting these dol- 
lars into rupee currency in repatriating them to 
India was an accretion to its fixed capita] and 
was not, therefore, lable to tax. 

In deciding whether a particular sum is part 
of a fixed capital of an assessee or his circulating 
capital, the crucial test to be applied 1s to ascer- 
tain the purpose to which the assesseo has appro- 
priated that amount. The initial character of the 
amount at the time of its receipt would be rele- 
vant in determmmg the issue. In the absence 
„of any evidence to the contrary, the amount will 
„continue to bear the same character, but the sub- 
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sequent course of dealing with that amount by 
an assegsee is capable of changing the initial cha~ 
racter of the amount. If an assessee has so 
changed the character of the amount, then it ise 
the use, to which that amount had been put, 
that would determin® the issue. If the assessee 
has appropnated or employed the amount to 
uses other than trading operations of his busi- 
ness, then the amount would ebear the echaracter 
of fixed capital of the assessee. 
Tata LocoMoTive v. COMMR., INC.-TAX. 
64 Bom. L.R. 49. 


————S. 9, See INCOME-TAX Acr, 1922, S. 10. 


64 Bom. L.R. 740. 


S., 10—Income derived from letting of 
property accompanied with facilities and servi- 
ces rendered—Whether such income, income from 
business under s. 10 or income from property 
under s. 9. A 

A company was formed with the object of car- 
rying on the business of storing and pres@rving 
films and other articles of cinema industry, and 
generally to carry on all sorts of business of safe 
deposit vaults in all its aspects. The company 
purchased a plot of land and built thereon a 
certain number of units containing vaults, which 
were constructed and equipped in accordance 
with the Cinematograph Film Rules, 1948. 
Thereafter the company entered into agreements, 
which were called licences, wit} persons who 
wanted to store their films ın the vaults, on their 
paying a certain monthly charge or compensation 
for the vaults, The company rendered other 
services to the vault-holders such ae installation 


of a firealarm for which the company wasepay- e o 


ing fire-service charges to the municipality, open- 
ing in its premises two railway booking offices 
free of charge for despatch and receipt of film 
parcels, maintenance of a regular staff and instal- 
lation of devices such as automatic fire-proof 
doors. The licence-holder was given the key of 
the vault, but the key to the entrance which per- 
mitted access to the vaults was kept in the ex- 
clusive possession of the company. On the 
question whether the income of the company was 
etaxable under the head of “Income from busi- 
ness” under s. 10 of the Indian Income-tax Act, 
1922, or under the head ‘Income from property” 
falling under s. 9 of the Act:— 

Held, that the activity of the company was 
in the nature of a business actifity and the pro- 
viding of vaults to the persons who wanted t 
store their films was a part of the business enter- 
prise or operation which was carried on by thee 
company, and, therefore, the income@ which the 
company obtained from the licence-holders was 
income which fell under s. 10 of the Act and 
was not income falling under s. 9 of the Act. 

Held also, that the company was in occupa- 
tion of the premises for the purpose of its busi- 
ness which consisted of safe storage of films by 
permitting use of the vaults and affording facili- 
ties for the safe storage of films and the income 
which the company deriv€d therefrom was in- 
come received by the company from and in the 
course of its business and the except®n to s. 9 
of the Act’ was applicable to the case. + 
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“1, Income-tax is a single tax leviedgon the 
total income classified and chargeable under the 
e various heads and not an aggregate -of the dis- 
tinct taxes levied separately on each head of 
income. ‘e 

2. The heads of income in s. 6 of the Act arè 
specific heads, which are exclusive and exhaustive. 
` 3. The income “vhich’falls under any of these 
specific heads has got-to be computed under 
that head only in the manner specified in the 
following ss. 7 to 12, 

4. If the. income falls under the head _“In- 
come from ‘property”, which is chargeable under 
s. 9, it has to be taxed- under s, 9 only and can- 
not be taken to s. 10 on the ground that the 
‘business of the assessee was to exploit property 
end eam income or because the income was ob- 
‘tained by a trading concern in the course of its 
business. pad f 

5. House-owning, however, profitable, can- 
not be business or trade under the Income-tax 
Act. Where income is derived from house pro- 
pertygby the exercise, of property rights properly 
so called, the income falls under the head “In- 
come from property” chargeable under s. 9. It 
is the nature of the operation and not the capa- 
city of the owner that must determine whether 
the income is from property or from trade. 
Where the operations involved in the activity of 
earning income from house property are. not 
different from those of an ordinary house-owner 
turning to profitable. account the property. of 
which he is thd owner, the income derived is. in- 


& conte from property chargeable under s. 9 ir- 


r 


respective of whether the operations are carried, 
by a compagy one of whose objects or even the 
o! object is to indulge in the activity of earn- 
“ing fncome from house property. Thus, where 
house property is given on lease. or licence basis 
for earning income therefrom, the true character 
of the income derived is income, from property 
falling “under s. 9. The said character is not 
changed and the income does not become in- 
come from trade or business if. the hiring is in- 
clusive of certain additional services such as heat- 
ing, cleaning, lighting. or sanitation, which are 
relatively insignificant. and only incidental to the 
use and occupation of the tenements. 


6. In cases where the income received is not” 


from the, bare letting of the tenement or from 
the letting accompanied by incidental services or 
facilities, but the. subject hired out is a complex 
one and the ineome obtained is not so much 
because of the. bare letting of the tenement but 
Wecause .of the facilities and services rendered, 
the operations involved in such letting of the 
property may.be of the nature of business or 
trading operations and the income derived may 
be mcome not from exercise of property rights 
properly so called so as to fall under s. 9 but 
income from operations of a trading nature fall- 
ing under,s. 10 of the Act, and 

7., In cases where the letting is only inci- 
dental and subservient to the main business of 
the assesseg, the income derived from the letting 
will not be the inceagne from „property falling 
under s. 9 and the exception to s. 9 may also 
come into@operation in such cases. 
Comr., INC.-TAX y? NATIONAL STORAGE Erc. 


64 Bom. L.R. 740. | 
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INCOME-TAX ACT, S.  102Xvi)—Indian 
Income-tax Rules, 1922, Rulee 8, Schedule 
Cl. HI(3)/B—Water storage tank constructed by 
assessee for business of supplyifig water for irri- 
gation to farmers—Whether depreciation under 
s. 10(2)(vi) can be allowed on such water storage 
tank. 

An assessee who has constructed a water 
storage tank in connection with his business of 
supplying water for irrigation purposes to farm- 
ers cannot be allowed depreciation on such water 
storage tank under s. 10(2)(vi) read with rule 
8-and the Schedule thereto of thg Indian Income- 
tax Act, 1922. 

JAYASINGRAO ve COMMR,, Inc.-Tax. 
o . 64 Bom. L.R. 70. 


~S. 12Xxv}—Expenditure incurred in 
engagement of income-tax consultant in satisfy- 
ing tax authorities with regard to statements and 
accounts of assessee—Whether such expenditur® 


` allowable under s. 10(2)(xv). 


The expenditure incurred for the preparation 
of statements and accounts for income-tax pur- 
poses and the expenditure incurred in the en- 
gagement of an income-tax consultant in satis- 
fying the tax “authorities with regard to the said 
statements and account is expenditure incurred 
for the purpose of ascertaining the tax liability 
and not for the purpose of carrying on the busi- 
ness or for earning profits, and therefore such 
expenditure is not allowable under s. 10(2)(xv) 
of the Indian Income-tax Act, 1922. 

Quaere: Whether if legal expenses upto the 
assessment stage are allowed in normal assess- 


ments under s. 23 of the Indian Income-tax Act, 


1922, on the ground that they are incurred for 
the ‘purpose of business, they would also be al- 
lowable on the same ground in every reopened 
assessment under s. 34 of the Act. 
S., D. SHARMA yv. COMMR., INC.-TAX. 

64 Bom. L.R. 102. 


———_S, 10/5), See INCOME-Tax ACT, 1922, S., 
10(2)(vi). 64 Bom. L.R. 70. 


———S, 15(1}—Life insurance premia paid out 
of non-resident assessee’s foreign income—Whe- 
ther amount of such premia exempted under s. 
15(1)—What must assessee establish to get ex- 
emption in respect of sum under s. 15(1). 

When an exemption or relief is claimed under 
s. 15(1) of the Indian Income-tax Act, 1922, in 
respect of any sum, it must be shown that the 
said sum bears the character and quality of being 
included in the total income of the assessee, with 
reference to which the tax is levied. Foreign in- 
come of a_non-resident assessee does not enter 
his total income and, therefore, life inswrance® 
premia paid out of the assessee’s foreign income 
cannot be exempted under s. 15(/) of the Act. 
Commr., INC.-TAX v. S. INDER SINGH. 

64 Bom. L.R. 139, 


+S. 16(1fa). See Income-rax ACT, 1922, 
Se15(1). 64 Bom. L.R. 139, 


pe 23. 

An Income-tax Officer, while holding proceed- 
ings under s. 23 of the Indian Income-tax Act, 
1922, is a Court within the meaning of s. 195(J ) 
(b) ‘of the Criminal Procedure, Code, 1898. 
MuULJI MANILAL v. STATE., _ 64 Bom. L.R. 348. 
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INCOME-TAX ACT, S. 33A—Constiiution | INDIAN INDEPENDENCE (RIGHTS, PRO- 


of India, Art. 226—Notification Mo., 878-F 
of March 21, 1922—Whether writ of certiorari can 
be issued for quashing order passed by Commis- 
sioner under S$ 33A—Conditions laid down in 
Notification whether must all be satisfied before 
exemption can be claimed under it—Whether 
second condition satisfied where in company’s 
assessment deductio not allowed as remuneration 
paid to director of company considered excessive. 
An order passed by the Commissioner under 
s. 33A of the Indian Income-tax Act, 1922, is an 
administrative oder and, therefore, it cannot be 
interfered with under art. 226 of the Constitution 
of India. - 

The two condition$ laid déwn in the Notifica- 
tion No. 878-F, dated March 2], 1922, issued 
by the Central Government under s. 60 of the 
Indian Income-tax Act, -1922, which must be 
esatisfied before the sums received by an assessee 
on account of salary, bonus, commission or other 
remurfration for services rendered, or in lieu of 
interest on money advanced, to a person for the 
purposes of his business are exempt from pay- 
ment of income-tax are, (1) where such sums have 
been paid out of, or determined ewith reference 
to, the profits of such business and (2) by reason 
of such mode or payment or determination, have 
not been allowed as a deduction but have been 
included in the profits of the business on which 
the income-tax has been assessed and charged 
under the head ‘business’. These two conditions 
are cumulative and both of them must be satis- 
fied before any exemption can be claimed on 
the basis of this Notification. 

Th® second condition in the Notification can- 
not be said to have been fulfilled where in the 
assessment of a company a deduction on account 
of remuneration paid to a director of the com- 
pany was reduced on the ground that the remu- 
neration claimed by him was excessive and out 
of proportion to the duties performed by. him 
so far as the affairs of the company were con- 
cerned. 

DHUNJISHAW yv. Comr., INC.-TAX. 
. 64 Bom. L.R. 208. 


-INCOME-TAX OFFICER, whether Court. 

An Income-tax Officer, while holding proceed- 
ings under s. 23 of the Indian Income-tax Act, 
1922, is a Court within the meaning of s. 195(1) 
(b) of the Criminal Procedure Code, 1898. 
MULJI MANILAL v. STATE. 64 Bom. L.R. 348. 


INCOME-TAX RULES, 1922, R. 8. See In- 
COME-TAX Acr, 1922, S. 10(2)(vi). 
= 64 Bom. L.R. 70. 


INDIAN INDEPENDENCE (RIGHTS, PRO- 
PERTY AND LIABILITIES) ORDER, 1947, 
oo 8(1)—Scope and effect of art. 8(1)(a) and 

In giving effect to art. 8 (J)(a) and (b) of 
the Indian Independence (Rights, Property arid 
Liabilities) Order, 1947, an artificial test is pre- 
scribed and the test may be either, if the con- 
tract had been entered into on August 15, 1947, 
whether it would have been a contract for the 
purposes of the Dominion of Pakistan, or if the 
Dommion of Pakistan had been in existence 
when the contract was entered into, whether it 


PERTY AND LIABILITIES) ORDER, 1947,° 


ART. &1)—(Contd.) 


would have been a contract for the purposes ofe 
Pakistan. In applying these tests it would be 
relevant to enquire*to whom the property or 
goods which is the subject-matter of the con- 
tract belonged on the appointed day. 

Per*Subba Rao J. “The est laid “down by 
art. 8(J) of the Order, as interpreted by this 
Court, is to ascertain whether, if the contract had 
been entered into on August 15, 1947, it would 
have been a contract exclusively for the pur- 
poses of Pakistan. Though, by fiction, the date 
of the contract is shifted to August 15, 1947, 
there is no statutory change in the terms of the 
contract, including the purposes for which it was 
entered into. The purpose of the contract, there 
fore, has to be ascertained by the terms of the 
contract and not by any other extraneous con- 
siderations, statutory or otherwise. The scope of 
the fiction cannot be extended beyond the limits 
prescribed by the article.” 
SCINDIA S. N. Co. v. UNION oF INDIA. P 

; 64 Bom. L,R. (S.C.) 421. 


INDUSTRIAL DISPUTES ACT (XIV of 1947), 
S. 2(j}-Whether  solicitor’s firm an industry 
within s. 2(j). 

A solicitor’s firm carrying on the work of an 
attorney is not an industry within the meaning ot 
s. 2(j) of the Industrial Disputes Act, 1947. 

The co-operation between cafital and labour 
or between the employer and his employees which. 
is treated as a working test in determining whe- 
ther any activity amounts to an industry, is the 
co-operation which is directly involved in the 


production’ of goods or in the rendering df ser® 


vice. It cannot be suggested that every form or 
aspect of human activity in which capital and 
labour co-operate or employer and employees as- 
sist each other is an industry. The distinguish- 
ing feature of an industry is that for the pro~- 
duction of goods or for the rendering of sê- 
vice, co-operation between capital and labour or 
between the employer and his employees must 
be direct and must be essential. 

The very concept of the liberal profession has 
its own special and distinctive features which do 
not readily permit the inclusion of the liberal 
professions into the four corners of industrial law. 
The essential basis of an industrial dispute is 
that it is a dispute arising between capital and 
labour in enterprises where capital and labour 
combine to produce commodities or to render 
service. This essential basis would be absent in 
the case of liberal professions. A Person follow- 
ing a liberal profession does not carry on his 
profession in any intelligible sense with the active 
co-operation of his employees and the principal, 
if not the sole, capital which he brings into his. 


profession is his special or peculiar „intellectual 


-and educational equipment. That is why on 


broad and general considerftions which cannot 
be ignored, a liberal profession like that of an 
attorney must be deemedgto be outside the defi- 
nition of “industry” under s. 2(j) of the Indus- 
trial Disputes Act, 1947. e 
NATIONAL Union Etc. v. M. R. MEHR. , 

64 Bom. L.R. (S.C.) 693.. 


s 
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INDUSTRIAL DISPUTES ACT, S. i0-A—Con- 
e -stitution of India, Arts. 226, 227—Arbitrator act- 
ing under s. 10-A whether subject to superintend- 
ence of High Court under art, 227—Whether 
+e order passed by arbitrator can be corrected by 
writ of. certiorari—Arbitrator whether bound by 
rules of conduct governingejudicial proceedings. 
An arbitrator functioning under the powers 
conferred by s. 10-A of the Industrial Disputes 
Act, 1947, is subiect to the judicial supgintend- 
ence of the High Court under art. 227 of the 
Constitution of India, and, therefore, the orders 
passed by such an arbitrator, who acts as a quasi- 
judicial body, are capable of being corrected by 
a writ of certiorari, provided there is an error 
of law apparent on the face of the record. 
The arbitration contemplated by s. 10-A of the 
Industrial Disputes Act, 1947, has all the essen- 
®tial attributes of a statutory arbitration under s. 
‘10 of the Act. 
The proceedings of an arbitrator acting under 
s. 10-A of the Industrial Disputes Act, 1947, 
being quasi-judicial in character, the arbitrator 
must be held bound to observe, in spirit if not 
in "iter, the rules of conduct which implicitly 
govern all judicial proceedings. 
AIR Corp. EMPLOYEES v. Vyas. 64 Bom. L.R. 1. 


——S, 25(C}—Workmen employed in “indus- 
trial establishment” to which s. 25(C) not ap- 
plicable-—Whether Industrial Tribunal can award 
lay-off compensation, to such workmen—Principles 
of equity, or natural justice or social justice when 
Court can copsider—Rights flowing from parti- 
cular kind of human relations regulated by sta- 
tile to what extent can be enforced by Court. 

It is not open to the Industrial Tribunal under 
the Industsial Disputes Act, 1947, to award lay- 
offscompensation to workmen employed in an 
“industrial establishment” to which s. 25(C) of 
the Act does not apply. : 

Per Mudholkar J. Where the rights governing 
certain human relations are not covered by any 
statute law or common Jaw, the Courts would, 
ein order to do substantial justice, have regard 
to principles of equity or natural justice or social 
justice. Therefore, when with regard to a parti- 
cular kind of right, the Legislature has enacted 
a law for the first time, it is necessary to ascer- 
tain whether its intention was to deal completely 
with a right of that kind or only partially. Where 
the right incorporated in a new statute had rested 
formerly on grounds of social justice and was 
of a nebulous, character, the Legislature must 
be presumed to have intended to define that 
eight. Thus, where the Legislature steps in and 

purports to regulate the rights. flowing from a 
è particular kind of human relations, such rights 

can be efiforced by the Courts only to the ex- 
tent permitted by the statute. The Legislature 
has unlimited power to limit or curtail a right, 
whether it originates from a statute or common 
law or is founded on the principles of natural 
or social justice or equity and to confine it with- 
in the ambit of «the statute. When the Legisla- 
ture legislates on a subject it must be presumed 
to have known the re-existing Jaw thereon and 
enacted a complete ts on the subject. 

K. T. ROLLING Mitts v. MENER. 

: 64 Bom. L.R. (0.C.3.) 645. 
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INDUSTRIAL DISPUTES ACT, S. 25-3(2). See 


INDUSTRIAL Disputes Acr, 1947, S. 25(C). 


64 Bom. L'R. (0.C.J.) 645. 


es 

INSURANCE ACT (IV of 1938), S. 2—Com- 
panies Act (I of 1956), Secs. 2(40)(11), 10, 483, 
582, 616—Insurance company having its register- 
ed office in Poona—Petition for winding up com- 
pany made before High Court at Bombay—Main- 
tainability of petition. -° 

The High Court at Bombay has no jurisdictiom 


‘to entertain a petition for winding up an insur- 


ance company which has its registered office 
outside the ordinary original cwil jurisdiction of 
the High Court. 

If the principal plaĉe of business of an insur- 
ance company is“situated within a district which 
has no High fourt, then the Court which would 
have jurisdiction under s. 53 of the Insurance Act, 
1938, would be the principal Court of original 
civil jurisdiction in that district, that is, the Diş- 
trict Court. But where such place is situated in 
a district in which the High Court of th@State is 
situate and such High Court has ordinary onginal 
jurisdiction, then, the order for winding up of 
the insurance company under s. 53 of the Act 
will be made by such High Court. If, on the 
other hand, such High Court has no such juris- 
dicion, the District Court for the district in which 
it is situated would be the principal civil Court 
of original jurisdiction. 

ALL INDIA MOTOR Etc. y. RAPHAEL. 
64 Bom. L.R. 219.. 


————S. 53. See Insurance Act, 1938, S. 2, 
64 Bom. L.R. 219, 


————S. 140. See INSURANCE Acr, 1998, S. 2. 
64 Bom. L.R. 219. 


IRON AND STEEL (CONTROL) ORDER, 1956. 

The powers vested in the executive authority 
under the Iron and Steel (Control) Order, 1956. 
and for the purposes and objects of that Order 
cannot be resorted to whilst exercising the poweis 
for export control under the Imports and Ex- 
ports (Control) Act, 1947, and the Exports (Con- 
trol) Order, 1958. The purposes and objects of 
cach of these enactments are different ahd the 
powers vesicd in the executive authority under 
these different legislative enactments must be used 
for purposes and objects of each of the enact- 
ments and in the manner prescribed by each of 


‘the enactments. The powers vested in the execu- 


tive authority for the purposes of and objects of 


‘the Iron and Steel (Control) Order cannot be 


relied upon for imposing conditions in an export 
licence. 


PIONEER Scrap Etc. y. EAPEN. 


64 Bom. L.R. (O.C J.) 53%. 


————CL. 22. 

Under the Iron and Steel (Control) Order, 
1956, there is no provision at all for controlling 
export of scrap. The power to direct sale as ep- 
acted by cl. 22 of the Iron and Steel (Control) 


“ Order can only be exercised in respect of a party 


holding stock of scrap and is not power to direct 
sale by any one who is in fact not holding stock 
of scrap. 

PIONEER Scrap Erc. yv. EAPEN. 


64 Bom. L.R. (0.C.3.) 534. 
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‘JANAPADA SABHA, See CENTRAL PROVINCES 
AND BERAR LOCAL GOVERNMENT ACT, 1948, S. 23. 


. 64 Bom L.R. 341, 
JURY. See CRIMINAL Procepure Cope, 1898, 
S. 307. 64 Bom. L.R. (S.C.) 488. 


LAND ACQUISITION ACT (I of 1894), S. 4. 
-See MADHYA PrapesH LAND REVENUE Cone, 1955, 
S. 226. 64 Bom. L.R. 454. 


nn 
——S. 25. See LAND ACQUISITION ACT, 1894, 
S. 53. 64 Bom. L.R. (O.C.J.) 579. 


——S. §3—Indian Evidence Act (I of 1872), 
Secs. 101, 102—Vivil Procedure Code (Act V of 
1908), O. VIIL, rr. 1, 2; O, XVIII, r. 3; Secs. 151, 
135—Procedure in Land Acquisition Reference— 
Whether obligatory upon Land Acquisition Offi- 
cer to give notice in advance to aimant of in- 


` „stances and their particulars—Where such notice 


given whether claimant can lead evidence on hypo- 
fhetical basis of the Land Acquisition Officer sub- 
sequently leading evidence—Procedure after Land 
, Acquisition Officer has completed his evidence as 
to facts and before he leads opinion evidence— 
Nature of claimant's evidence which can be 
„admitted, © ‘œ à 

The award made by the Land Acquisition Offi- 
cer being merely an-offer, the burden of proving 
that the compensation payable to him in respect 
of the property acquired exceeds that amount is 
on the claimant. The claimant must, therefore, 
lead all his evidence to show what according to 
him, is the correct amount of compensation which 
should be awarded in his reference. The 
claimant’s evidence will include evidence of the 
instances he wants to rely upon for determining 
the market value of his property at the relevant 
date of acquisition and the evidence of his expert 
valuer. The expert valuer would value the pro- 
perty in acquisition on the basis of the instances 
of which evidence has been recorded till then. 
After such evidefice is recorded the claimant must 
close his case. 


It is not obligatory upon the Land Acquisition ` 


Officer to give notice to the claimant in advance 
of the Land Acquisition Officer’s instances and 
their particulars. Even if the Land Acquisition 
Officer gives such notice, the claimant cannot be 
permitted to lead evidence on the hypothetical 
basis of the Land Acquisition Officer subsequent- 
ly leading evidence as to such instances. There- 
fore, the claimant must lead only his own evi- 
dence, but all of it, and close his case. 

After the Land Acquisition Officer has com- 
pleted all his evidence as to facts, but before he 
leads his evidence which is purely opinion evidence, 
the clarmant must be asked to lead his evidence, if 
any. In such an eventuality, when the claimant 
is given the chance of leading evidence as to facts, 
that evidence must necessarily be confined to the 
instances proved or sought to be proved on be- 
half of the Land Acquisition Officer. After the 
claimant completes such further evidence, if any, 
the claimant must also get an opportunity to ask 
his expert valuer to give his opinion on the basis 
of the additional facts comprised in the additional 
instances proved or sought to be proved on behalf 
of the Land Acquisition Officer and thereafter 
for that purpose the expert, who has been examin- 
ed by the claimant, must be recalled. After the 
expert is recalled, he will again be examined on 
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LAND REQUISITION ACT, S. 53—(Contd.) 


., 
behalf of the claimant, but confined to the situa- *» 


tion arigjng by reason of the facts relating to the 
additional instances. There would, therefore, be 


further cross-examination on behalf of the Land ,. 


Acquisition Officer and thereafter further re-exar 
mination, if any, on behalf of the claimant. After 
such additional evidence of the claimant’s expert 
is over, the expert of the Land Acquisition Officer 
would pe examined for the pugpose of his depos- 
ing as to his opinion about valuation. 

SprciaL L. A. OFFICER y. TRUSTEES, PORT OP 
BOMBAY. 64 Bom. LR. (0.C.J.) 579. 


LESSOR AND LESSEE. 

As between the lessor and the lessee it is the 
lessor who will always be having the highest title 
to the land demised by him. The lease created 
by him'may be for any number of years or evem 
in perpetuity. The position in law that the lessor 
will have a title superior to the title of the lessee 
under the lease will never be affected. 
COLLECTOR, BOMBAY y. KHATIZABAI. 

64 Bom. L.R. 311. 


oe 
LETTERS PATENT (Bombay), Cl. 8. ‘See Civil 
PROCEDURE Cove, 1908, O. XVIII, R. 15. - 


64 Bom. L.R, (O.C.3.) 611. 
——CL. 15. See Companies Act, 1956, 
S, 397. 64 Bom. L.R. 765. 
———-CL. 37. See Cıvıl Procepure Cope, 
1908, O. XVIII, R. 15. 


64 Bom. L'R. (0.C.J.) GIL 


LICENCE, whether contract. 

Although a licence of immovable property may 
not amount to a transfer within the meaning of 
the Transfer of Property Act, 1882, it neverthe- 
less amounts to a contract whereby a right is given 
to the licensee to use and occupy the premises 
which are the subject-matter of the licence. 
GAJANAN v. MUNICIPAL COMMR. 5 

64 Bom L.R, 546. 


LIMITATION ACT (1X of 1908), S. 22—Failure 
to join in suit proper but not necessary party—~ 


_Whether such failure will invite application of 


S. 22. 


e . ee . . - 
Failure to join in a suit a person who is a pro- 


per but not a necessary party does not affect the 
maintainability of the suit nor does it invite the 
application of s. 22 of the Indian Limitation Act, 
1908. The rule that a person wo ought to have 
been joined as a plaintiff to the suit and is not 
made a patty will entail dismissal of the suit, i? 
the suit as regards him be barred by Imitation, 
when he is joined, has no applicatign to non- 
joinder of proper parties. 
DEVIDAS y. SHRISHAILAPPA, 

64 Bom. L.R. (S.C.) 82. 


—— ART. 14—Criminal Procedure Code 
(Act V of 1898), Sec. 517—Whether act or order 
referred to in art. 14 refers to jldtcial act—Nature 
of order passed under s. 517, CriminaleProcedure 
Code—Whether necessary #r real owner of pro- 
perty to.set aside such order. 

The act or order of an officer of th® Govern- 
ment referred to in art. 14 of the Indian Limita- 


a 


> 


-t 
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LIMITATION ACT, ART. 14—(Contd). 
+ 


* tion Act, 1908, refers to the executive act or ad- 


~ 


ministrative act but not to the decision of a Court 
of law which is a judicial act. In a given case it 


+e may perhaps cover a quasi-judicial act. 


An order under s. 517 of the Criminal Proce- 
dure Codg, 1898, passed a the conclusion of a 
trial only concludes immediate right to possession 
but this does not conclude the right or title of 
any person to thegownership of the propegy. The 
teal owner may proceed against the holder of the 
property and it is not necessary for him to have 
the order set aside. 

JAGANNATH v. STATE OF BOMBAY. 
64 Bom. L.R. 150. 


ART. 158, First Schedule. 

The expression “date of service” of notice is 
esed in art. 158, First Schedule, of the Indian 
Limitation Act, 1908, because s. 14/2) of the Arbi- 
tration Act, 1940, would be applicable both when 
the reference to arbitration is out of Court or in 
a suit, When the arbitration reference is out of 
Court, no party is expected to be present in Court 
andggherefore, the notice will have to go to the 
party formally, ic. a written notice will issue 
from the Court to the parties concerned, intimat- 
ing them that an award had been filed. It is only 
in cases where an arbitration is through Court 
that, when the award is filed, the Court can have 
the counsel for the parties present at the time the 
case is put up with the award and that the Court 
can then orally intimate to the counsel about the 
filing of the award. 
NILKANTHA v. °KASHINATH, 

64 Bom. L.R. (S.C.) 412. 


MADHYA ¢ PRADESH LAND REVENUE 


e SCORE, 1954 (II of 1955), S. 47—Mining Manual 


of the Central Provinces and Berar (1928 Ed.). 
Rule 42—Mines and Minerals (Regulation and 
Development)Act, 1957, Secs. 11(2), 14—Central 
Provinges Land Revenue Act, 1917 (II of 1917), 
Sec, 218—Orders passed by Collector granting 
quarry lease or rights in mines or minerals—Whe- 
ther in passing such order Collector acting as 
Revenue Officer within meaning of Act II of 1955 
--Applicability of s. 47 of Act to such orders. 
Neither s. 47 of the Madhya Pradesh Land 
Revenue Code, 1954, nor any other provision ofe 
the Code will be attracted where orders are pass- 
ed by the Collector granting a quarry lease or 
other rights in mines or minerals. In such a case 
the Collector myst be deemed to be acting mere- 
ty as a servant or agent of the true owner, name- 
> the State Government, and the right of the 
true owner to assign or transfer any part of his 
eproperty through his servant or agent is the same 
as that whéch any citizen may possess under the 
oidinary law. - 
RAMLAL v. H. G. Dance. 64 Bom, L.R. 629. 
————-—SS._ 205-211—Patel holding office under 
Act II of 1955 whether a Government servani— 
Whether such pate, can stand for election to Gram 
Panchayat under Bombay Village Panchayats Act 
(IL of 1959). 
A patel holding ofte under the provisions of 
the Madhya Pradesh Land Revenue Code, 1954, 
is a Government servant and will, therefore, fall 
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MADHYA PRADESH LAND REVENUE 
CODE, 1954, Ss. 205-211—{Contd. ) 


within the terms of s. 14/1) of the ‘Bombay Village 
Panchayats Act, 1958. 
LAXMAN v. BLock Deva ome OFFICER. 

Bom. L.R. 587. 


——_-5. 226 Land Acquisition Act (I of 
1894), Sec. 4—Report submitted by Land Acqui- 
sition Officer to Commissioner that area reserved 
for abadi insufficient whether sufficient compliance 
with s. 226(1) of Act H of 1955—Condition pge- 
cedent to applicability of s. 226(2). 

Section 226/1) and (2) of the*Madhya Pradesh 
Land Revenue Code, 1954, requires the Deputy 
Commissioner of the districg or any person autho- 
tised under law by him to record a finding that 
the abadi is iasufficient and further that there is 
no other unoccupied land available for the pur- 
poses of abadi. 

The Land Acquisition Officer cannot substitute 
his own opinion for that of the Deputy Com- 
missioner in purporting to comply with fhe pro- 
visions of s. 226/1) of the Act. Under s. 226(2) 


- of the Act it has to be established that no other 


unoccupied land is available for purposes of 
abadi. id 
CHANDRABHAGABAL v. Comer. NAGPUR Div. 

64 Bom. L.R. 454. 


———-S. 228. . See MADHYA PRADESH LAND RE- 
VENUE Cope, 1954, S. 47. 64 Bom. L.R. 629. 


MADHYA PRADESH PUBLIC TRUSTS ACT 
(XXX of 1951), S. 2(4}—Bombay Public Trusts 
Act (Bom. XXIX of 1950), Secs. 2(13), 31, 50- 
52A—Civil Procedure Code (Act V ofe1908), 
Sec. 92; O. XXXI, r. Il—Societies Registration 
Act (XXI of 1860), Sec. 6—Indian Trusts Act 
{II of 1882), Sec. 3—Indian Partnership Act (IX 
of 1932), Sec. 69—Society, a public trust, register- 
ed under Societies Registration Act but not regis- 
tered under M. P. Public Trusts Act—Whether 
such society entitled to get decree against third 
party. 

A society registered under the Societies Regis- 
tiation Act, 1860, which is a public trust as defin- 
ed in s. X4) of the Madhya Pradesh Public Trusts 
Act, 1951, but is not registered under the latter 
Act, is entitled to get a decree against a third 
party, that‘is to say, a party claiming an interest 
adverse to the society. 

GANDHI Sewa Etc. v. GULAM HUSSAIN. 
64 Bom. L.R. 206. 


————-S. 32. See MADHYA PRADESH Pustic 
Trusts Acr, 1951, S. %4). 64 Bom. L.R. 206. 


MAGISTRATE, duties of, under s. 242, Criminal 
Procedure Code. 

Under s. 242 of the Criminal Procedure ae. 
1898, the particulars of the offence must be stated 
to the accused by the Magistrate and the record 
must show what were the particulars which were 
explained or stated to the accused by the Magis- 
trate. A mere formality of making a note in the 
order-sheet stating that the particulars of the 
offence were explained to the accused is not due 
compliance with the provisions of s. 242 of the 
Code. 

MULKRAJ v. Nagpur Mu’pat Corp. 

64 Bom. L.R, 45%. 


wy 2 
2 
e 


$42 ; 
MAHOMEDAN LAW— Arbitration Act (X of 
1940), See. 32--Guardian—Whether de facto 
guardian has pbwer to incur loans and @efer dis- 
putes arising therefrom to arbitration—Court 
whether in suit or petition to set aside award can 
examine whethe® de facto guardian has exceeded 
power ‘to incur loans. 

Under Mahomedan law a de facto guardian has 
power to.incur loans in case of emergency or dis- 
tress and he has als®®the power to refer the dis- 


i pute that arises in respect of such-loans to arbi- 


tration. 2 
‘An enquiry whether a de facto guardian. has 


exceeded his poer to incur loans is not only | 


foreign to a suit, but, it is beyond the scope-of 
the enquiry ‘for setting aside the award- under 
s. 32 of the Arbitration Act® 1940. ` The only 
question that can be considered is whether the 
de facto guardian had no authority, whatsoever, 
for incurring loans and for referring disputes in 
weard to those loans to arbitration. 
SHAFIA BEGUM y. BASHIR AHMED. 

e Oo 64 Bom. L.R. 462. 


' 
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MENS4REA. See IMPORTS AND Exports (Con- 
TROL), Act, -1947, S. 5, 64 Bom. LR. 16. 


MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT, 1957, S. 11. See 
Mapuya PrapesH Lanp REVENUE Cope, 1954, 
S. 47. 64 Bom. L.R. 629. 


+ 


———§. 14, Sée MADHYA PRADESH LAND 
REVENUE Cope, 1954, S, 47. 64 Bom. L.R, 629. 


MINIMUM WAGES ACT (XI of 1948), S. Yh). 
See MINIMUM Waces Acr, 1948, S. 5. . 
64 Bom. L.R. (S.C.) 375. 


See MINIMUM WAGES ACT, 


~S, 3(2)(d). 
64 Bom. L.R. 676. 


1948, S. 12. 


at 
t 


———~-§. 4. See MINIMUM Waces Acr, 1948, 
S. 12, 64 Bom. L. R. 676. 


———§, 5—Noltification No. MW AcI557-J. is- 
sued under s. 5—Validity of cls. 1 to 7 in Sche- 
dule to Notification—Definition of “wages” de- 
termining scope and effect of powers conferred 
on Government authorising it to prescribe mini- 
mum rates of wages—Doctrine of implied power, 
scope and effect 2 

Clauses 3 to 7 contained in the’ ‘Schedule to 
Notification No. MWA-1557-J., dated June 11, 
1958, issued by the State of Bombay under s. 
3(2) read with s. S(1)(b) of the Minimum Wages 

@Act, 4948, are outside the purview of the powers 
conferred on the State by s. 5 of the Act, and 
are, therefore, ultra vires. | These’ clauses are 
severable from cls. 1 and 2 in the Schedule to 
the Notification and their invalidity does not 
affect the validity of cls. 1 and 2. 

The sigmificance of the definition of “wages” 
contained in s. 2(h) of the Minimum Wages 
Act, 1948, lies in the fact that the rate of wages 
may be increased but no change can be made 
in the other terms of the contract. In other 
words, the Act operated on the wages and does 


not operate on the other terms of the contract atg 21. 
between the employer and the employee. That | S. X 
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(VoL, LXIY. 


MINIMUM WAGES, ACT, S. 5—(Contd, 2 


is the basic approach which must be adopted. in e 


determinjng the scope and effect of the powers 
conferred on the appropriate Government by the 


televant provisions of the statute authorising it to ,. 


prescribe minimum rates of wages or to revise 
them. -What thé agpropriate Govegnment is 
authorised to do is to prescribe, fix or revise 
wages and wages are defined to be remuneration 
payable to the employees 1f the terms of,the con- 
tract of- employment, express “or implied, were 
fulfilled. 

The doctrine of implied powers can be legiti- 
mately invoked when ıt is found that a duty has 
been imposed or a power conferred on an autho- 
tity by a statute and it is further found that the 
duty cannot be discharged or the power cannot 
be exercised at all unless some auxiliary or inci- 
dental power is assumed to exist. In such a case 
in the absence of an implied power the statute 
itself would become impossible of compliance. 
The impossibility in question must be of a gene- 
ral nature so that the performance of duty or 
the exercisee of power ‘is rendered impossible in 
all cases. It really means that the statutory 
vision would become a dead-letter and canffot be 
enforced unless a subsidiary power is implied. 
Bip: Leaves Erc. Assoc. v. THE STATE, 

64 Bom. L.R. (S.C.) 375. 


———S. 12—Mininum Wages (Central) Rules 
1950. Rule 25 —Railway Servants (Hours of Em- 
ployment) Rules 1951, Rule 5—Employer under 
coniract of employment paying employees total 
remuneration including over-time Wages to which 
they would be entitled: under Act and Rulas— 
Whether r. 25 imposes liability on employer to 
pay over-time wages at rates fixed under Act and 
Rules—Employer agreeing to pay employees mor 


8 


than minimum wages fixed according to Ac? and* * 


Rules—Whether employer liable to pay over-time 
wages at higher scale calculated according to r. 25 
—Expression “ordinary rate of wages” in r. 25 
whether means “ordinary contract of wats”. 
Under the Minimum Wages Act, 1948, so long 
‘as the émployer pays the employees the total 
minimum wages, including over-time wages, as 
provided by the Act and the rules made there- 
under, the contract between the employee and 
the employer in regard to payment of wages is 


"left intact. 


The expression “ordinary rate of wages” in 
7. 25 of the Minimum Wages (Central) Rules, 
1950, means the ordinary, i.e. minimum rate for 
normal work (not over-time werk) fixed under 
the Act, as contrasted with “over-time rate”, 
Union oF Inpia v. B. D. RATHI 

64 Bom. L.R. 616, 


—— §. 13. See MINIMUM Waces ACT, 1948, 
S. 12. 64 Bom. LR, 676. 


——— 8S. 14. See MINIMUM WAGES ACT, 1948, 
12. ig Bom. L.R. 676. 


—-—S, 20.. See MINNOM WAGES ACT, 1948, 
S. 5. S64gBom. LR. (S.C.) 375. 


See MINIMUM WAGESSACT, 1948, 
64 Bom. L.R. (8.C.) 375. 


wa 


a 
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MINIMUM WAGES (CENTRAL) RULES, 1950, 
R. 25. 

The expression “ordinary rate of wages” in 
e*r, 25 of the Minimum Wages (Central) Rules, 
1950, means the ordinary, ie. minimum rate for 
normal work (not over-time work) fix€d under 
ee the Act, as contrasted with “over-time rate”. 
Union OF Inna v. B.D. RATHI. 

P e 64 Bom. L.R. 676. 


t 


MISDIRECTION, nature and effect of. 

Misdit&ction is #omething which a Judge i in his 
charge tells the jury and is wrong or in a wrong 
manner tending to mislead them. Even an omis- 
sion to mention matters which are essential to the 
prosecution or the defence case in order to help 
the jury to come to a correct verdict may also 
in certain circumstances amount to a misdirection. 
And in either case, every misdirection or non- 
direction is not im itself sufficient to set aside a 
%erdict, but it must be such that it has occa- 
sioned a failure of justice. 

Whether a particular omission by a Judge to 
place before the jury certain evidence amounts 
10 a misdirection or not falls to be decided on 
the facts of each case. 

'K. @. Nanavatr v. THE STATE. 
64 Bom. L.R. ee) 488. 


MUNICIPAL ACT (BOROUGHS) (Bom. XVIII 
of 1925), S. 19 (2). See MUNICIPAL Acr (Bo- 
ROUGHS), S. 25. 64 Bom. L.R. 557. 


———S. 25—Government not extending term 
of office of čtouncillors as contemplated by s. 
25(1)—Whethêr on expiry of term of office of 
councillors they are entitled to function as coun- 
cillors üll convening of first meeting of new body 
of councillors. 

Section (2)(b) of the Bombay Municipal 
Boroughs Act, 1925, does not authorise the out- 
going councillors to function actively as coun- 
cillors even after the term of their office as pro- 
vided by s. 25(1) of the Act has come to an end. 
Sectidh 25(2)(b) is only a deeming provision 
which, by a legal fiction, extends the term of 
“he outgoing councillors so as to preserve the 
conceptual continuity of the Municipality. 
NARAYAN y. SECRETARY, GOVERNMENT. 

64 Bom. L.R. 557. 


————-§, 75, Explanation. See Mounicreat. 
Acr (Borousgys), S. 78. 


64 Bom. L.R. (S.C.) 181. 


——S. 78-"Rule framed by Municipality to 
e@cllect tax as a rate after computing annual letting 

value solely on floor area of structures—Whether 
ə Municipality entitled to adopt such method of 
valuations» 

A municipality governed by the Bombay Muni- 
cipal Boroughs Act, 1925, is not entitled, by a rule 
framed by it under the Act, to collect tax leviable 
as a rate after computing the annual letting value 
solely on the floor area of the structures, and not 
on the capital velue nor on the annual rent for 
which the buildings may reasonably be expected 
to let. 

LoKMANYA MILLS ® Barst MUNICIPALITY. 
64 Bom. L.R. (S.C.) 181. 


‘ 
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MUNICIPAL ACT (BOROUGHS), S. 81. See 
MUNICIPAL Act. eee: S. 82. 
. 64 Bom. L.R. 229. 


aie 82—Corrected assessment list when 
become * effective—Authentication® of amended 
entry whether necessary. 

Under s. 82/3) of the,’ Bombay Municipal 
Boroughs Act,’ 1925, the correctefl assessment list 
becomes effective from the first day of the cur- 
rent official’ year in which the circumstances, ie. 
the mistake, accident or fraud, which justified the 
alteration of the entry, e: 

Section 82/3} of the Act does not speak of the 
point of time when the discovery of an omitted 
entry or the alteration of an entry is made for the 
purpose of giving effect to the «new or amended 
entry. Therefore, neither the date on which the 
alteration in entry is fhade nor the date of the 
discovery of the faistake, atcident or fraud is the 
relevant date gor considering the question. 

Authentication as required by s. 81 of the 
Bombay Municipal Boroughs Act, 1925, is not 
necessary for an entry amended under s. 82 of the 
Act. 

JALGAON MUNICIPALITY v. KHANDESH MaLLs. 
64 Bom. L.R. 229. 


———S, 111. MUNICIPAL Acr (BoroucGus), 
S. 82. 64 Bom. L.R. 229. 


MUNICIPAL ACT (CORPORATION) (Bom. Hi 
of 1888), S. 154—Premises' situated away from 
main road but connected “by private road belong- 
ing to landlord—Private road lighted by electric 
lights installed by landlord—Charges for electri- 
city borne by landlord—Municipal Commissioner 
determining rateable value on basis of actual rent 
received by landlord—Whether landlord entitled 
to deduction of electricity charges paid by him 
in fixing rateable value of premises. ë 

A landlord owned some Chawls which were 
situated a little away from the main road and he 


- had laid out a private road which connected the 


Chawls to the main road. This connecting road 
was of his ownership and it Jay along the Chawls 
and was‘lighted by the landlord by electric lights 
installed at a certain distance from one another. 


F The cost of maintenance and eletricity charges 


+ 


mises could not have been ordinarily let. at 


for these lights was borne by the landlord. For one 
of these Chawls the Municipal Commissioner 
determined the rateable value under s. 154 of the 
Bombay Municipal Corporation Act, 1888, on the 
basis of the actual rent received from the Chawl 
by the landlord. The landlord contended that in 
fixing the rateable value, apart from the statutory 
deduction of ten per centum, he was entitled to 
the proportionate deduction of electricity charges 
borne by him:— 

Held, that the électric lights on the private road 
constituted a necessary amenity and was a part 
of the hereditament itself without which’ the pre- 


rents charged, e 
that the annual letting value or the aoun of 
annual rent was arnved at by taking into account 


-and including in the rents charged the electricity 


charges in question, and 

that, therefore, the landlord was not entitled 
to any other or further deduction than the statu- 
tory deduction of ten per centum in fixing the 
rateable value. 


-MUNICIPAL COMR. v. MANEKLAL. 


64 Bom. L.R. 107. 
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MUNICIPAL ‘ACT (CORPORATION) ° RO- 
VINCIAL) (Bom LIX of 1949). See MUNICIPAL 
CORPORATION. 64 Bom. L.R. 29. 


MUNICIPAL ACT (DISTRICT) (Bom. Hl of 
1901), S. 22—Clauses (a) and (b) of s. 22(3) 
whether exhaustjve of cases in which validity of 
election brought in question—Applicibility of 
S. 22(3)(b) when elected candidate found dis- 
qualified from standing for electton—-What order 
to be made by Judgg when he sets aside election 
of candidate on roan of his ineligibility. 
Clauses faj and (b) of s. 22(3) of the Bombay 
District Municipal Act, 1901, deal with the speci- 
fic cases which fall under them, but the powers, 
which the Judge®hearing an election petition can 
exercise, are those specified in s. 22(2) of the Act. 
Section 22/3b) of ghe Bombay District Muni- 
cipal Act, 1901, will not apply when the candidate 
declared to have been elected is Sound to have 
been disqualified from standing for election. 
When the Judge sets aside the election of an 
@lected candidate on the ground that he was not 
eligible to stand for election, he must direct that 
a fresh®election should be held to elect another 


person in his place. 
AJGARALLI y. KACHARULAL. 64 Bom. L.R. 583, 


maS, 37—Municipality delegating its right 
to elect representative—Whether such delegation 
‘permissible. 

The exercise of the right by a Municipality 
governed by the Bombay District Municipal Act, 
1901, to elect a representative under s. 4 of the 
Bombay Primary Education Act, 1947, cannot be 
delegated under s. 37 or by the,rules made under 
s. 46(a) of the Bombay District Municipal Act, 
‘1901, and, therefore, such a Municipality cannot 
empowsr its president or any other authority to 
perform this function on its behalf or to decide 
to whom its vote should be given. 

VITHAL KRISHNA v. SHRIPAD, 64 Bom. L.R. 100. 


~S, 59—Word “impose” in s. 59 whether 
means acquisition of power to tax after following 
procedure laid down in ss. 60 to 62 of Act— 
Whether Government can at any time by Order 
prohibit imposition of tax after authority to levy 
it has been acquired by municipality by rules duly 
made and sanctioned by Government. 

The word “impose” in s, 59 of the Bombay 
District Municipal Act, 1901, means the actual 
levy of the tax after authority to levy it has been 
acquired by rules duly made and sanctioned, and 
åt is-such imposition -that is made subject to the 
general or special orders of the Government, 
Therefore, the Government can at any time by any 
such order prohibit the imposition of the tax. 
MUNICIPALITY, ANAND v. STATE. 

64 Bom. L.R. (S.C.) 688. 


MUNICIPAL CORPORATION—When rate. 
payer entitled to file suit against such Corporation 
-Whether suit can be filed by rate-payer merely 
on ground that municipal body has not followed 
proper procedure—Bombay Provincial Municipal 
Corporations Act (Bom. LIX of 1949 }—Bombay 
Municipal Boroughs Act (Bom. XVIII of 1925}~ 
Poona Municipal Corporation granting refund o} 
octroi io claimants under r. 11(2) framed under 
Act of 1925, read with r. 62 of Schedule to Act 
of 1949—Whether such grant of refund legal— 
Applicability of Standing Order No. 13(1). 


. r 
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MUNICIPAL CORPORATION Contd.) 


A rate-payer will be entitled to bring a suit 


2 


against a Municipal Corporation challenging its ey 


illegal and ultra vires acts, that is acts which are 
beyond its powers. A rate-payer will also be en- 
titled to file a suit against a Corporation and get 
an injunction restraining its action if it is establish- 
ed that it is acting ip a way so as result in 
misapplication or misuse of municipal tunds. But 
the Court will not interfere at the instance of a 
rate-payer merely on the score ghat the procedure 
followed by a municipal body in certain matters 
is not proper, if its action falls strictly within the 
limits of its powers and duties and it has acted in 
good faith. 

The Municipal Corporation of the City ot 
Poona cannot be held responsible for any illegality 
in dealing with applications for refund of octroi 
made by claimants governed by Rule 62 of the 
Schedule to the Bombay Provincial Municipal 
Corporations ` Act, 1949, in accordance wi 
the provisions of Rule 11/2) framed under 
the Bombay Municipal Boroughs Act, 1925, read 
with and as modified by Rule 62, notwithstanding 
Order No. 13(1). 

MUNICIPAL CORP., Poona v. DATTATRAYA. 
64 Bom. LI® 29. 


MUNCIPALITIES ACT (C.P. & BERAR) (II of 
1922), S. 18(3). See C.P. AND BERAR MUNICI- 
PALITIES President and Vice-President (Election 
and Appointment) (Bombay) Rules, 1958, 
R. S(). 64 Bom. L.R. 599. 


——S. 38—Berar Municipal Law of 1886, 
Sec. 116(1)(h)—Bombay Munigpal Boroughs 
Act (XVII of 1925), Sec. 63(2)—Word “vet” 
in s. 38(1) of Act II of 1922 whether means vest 
in title or ownership—Whether municipal com- 
mittee can under s. 179(1)(1) make Sye-laws re- 
quiring licence for getting supply of water front 
public source—Power of municipal committee 
under Act to levy impost creating financial burden 
on citizens. 

Vesting of property enumerated in s. 3&/J) of 
the Central Provinces and Berar Municipalities 
Act, 1922, does not contemplate vesting in titig 
or ownership. Vesting is confined to the pur 
poses indicated in the Act and the moment that 
purpose ceases to be effective vesting also ceases 
to be effective. 

e Under s. 179(I¥1) of the Central Provinces and 
Berar Municipalities Act, 1922, a municipal com- 
mittee is not entitled in the guise of regulating or 
controlling supply of water from a public source 
or making bye-laws' for supervision, regulation 
and protection from pollution of public cisterns, 


water standards, wells, tanks, etc. to require %e 


licence to be taken by a citizen for making use 
of such tanks, water standards or getting supply 
of water from a public source. e 
Under the Central Provinces and Berar Muni- 
cipalities Act, 1922, a municipal committee con- 
stituted under the Act cannot levy either a tax or 
a fee or any other impost which will create a 
financial burden on the citizens in the*guise of 
making bye-laws under s. 179 pf the Act, unless 
it is a fee for a licence expressly permitted under 
s. 70 of the Act. ar 
MUNICIPAL COMMITTEE v, &vatram Mirs. - 
64 Bom. eR 287. 


ç 
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MUNICIPALITIES ACT (C.P. & BERAR), S., 
„42. See MUNICIPALITIES Acr (C.P. & Berar), 
aS. 38. 64 Bom. L.R. 287. 

» 

Is. 48/1). See MUNICIPALTIES Aer (C.P. 
1a. & Berar), S. 66(/)(b). 64 Bom. LR. 602. 


S, 50(1)(k). See MUNICIPALITIES ACT 
(C. P. & Berar), S. 38. “64 Bom. LR. 287. 


——ĵ. 66. Sge MUNICIPALITIES ACR (C.P. 
& Berar), S. 38.. ` 64 Bom, L.R. 287. 
S. 66(1Xb)—Government of India Act 
{25 & 26 Geo. 5, Ch. 42], Sec. 142-A(2)—Consti- 
tution of India, Art. 276—Municipality enhancing 
rate of tax imposed under s. 66(1)(b) and seek- 
ing to recover it in excess of amount specified in 
5. 142-A(2) of Government of India Act—Whe- 
ger such act of recovery of tax can be regarded 
as having been done or purported to be done 
within s. 48(1) of Act II of 1922. ` 
' The mere fact that the rate of taxes payable in 
respect of professions, trades, callings or employ- 
ments prevailing before March 31, 1939, is varied 
or iggreased after that date cannot make the im- 
position of such taxes invalid as contravening the 
provisions of s. 142-A(2) of the Government of 
India Act, 1935. 

Where as a result of the variation in the rate 
ef such taxes a demand is made for the recovery 
of an amount exceeding Rs. 50, the demand is 
wrongful, irregular or even unauthorised but can- 
not be deemed to be ultra vires. 

Therefore, where a municipality governed by the 
Central Provinees and Berar Municipalities Act, 
1922, enhances the rate of tax duly imposed under 
s. 66/1Xb) of the Act and seeks to recover an 
amount exceeding Rs. 50 which is not permissible 

sginder s. 142-A(2) of the Government of India 
Act? 1935, such act of the recovery of the tax can 
be regarded as having been done or purported to 
be done within the meaning of s. 48/1) of the 
Central Provinces and Berar Municipahties Act, 
1922, e | 
MUNICIPAL COMMITTEE v, HIRABAI LALCHAND. 
. 64 Bom. L.R. 602. 


————S. 66/IXb). See GOVERNMENT OF INDIA 
Acr, 1935, S. 142-A(2) « 64 Bom. L.R. 471. 


————-S. 67. See MUNICIPALITIES Acr (C.P? 
& Berar), S. 38. 64 Bom. L.R. 287. 


———S. 675). See GOVERNMENT OF INDIA ACT, 
1935, S. 142-A@). 64 Bom. L.R. 471. 


@———SsS. 70. See MUNICIPALITIES Acrt (C.P. 
e & BERAR), S. 38. 64 Bom. L.R. 287. 


e 
———S§. 1790X). See MUNICIPALITES Acr 
(CP. & Berar), S. 38. 64 Bom. L.R. 287. 


ORIGINAL SIDE RULES (Bombay), R. 462. 
See Crvit. Procepure Cope, O. XVIII, R. 15. 
e 64 Bom. L.R. (0.C.J.) 611. 
ha KA 
——— -Form 40, . 3. See CNL PROCEDURE 
Cone, 1908, O. » R. 15. 
i e 64 Bom. L.R. (0.C.J.) 611. 


d e 
NOTICE. See ARBITRATION Act, 1940, S. 14(2). 
64 Bom. L.R. (S.C.) 412. 


PATEL. eSee BOMBAY, VILLAGE PANCHAYATS ACT 
1959, S. 14(1). ~ 64 Bom. L.R. 587. 
% . 


PAYMENT OF WAGES ACT,(IV of 1936), 
S. 2%vi}Central Provinces and Berar Industrial 
Disputes Settlement Act (XXIII of 1947), Secs. 
40, 41—Declaration obtained by worker that 
change made in dismissingagdjim illegal-—W hether 
such declaration falls within expression “terms 
of employment, express or implied” in s. 2(vi) 
of Payment of Wages Act—Maintainability ef 
application by worker under s. 15 for back wages: 
If a declaration is obtained b a worker under 
s. 41 of the Central Pyovinces and Berar Indus- 
trial Disputes Segtlement Act, 1947, that the 
change made in dismissing him is illegal then 
that declaratioh would fall within the ambit of 
the expression “terms of employment, express 
or implied” in the definition of “wages” in s. 
2(vi) of the Payment of Wages Act, 1936, ancy 
therefore, the declaration can be taken into ac- 
count as being one of the terms of his @mploy- 
‘ment within the definition and he can make an 
application under s. 15 of the Payment of Wages 

Act. 
Namoeo y. Ĉuocks Erc. Li. 
i g 64 Bom. L.R. 481. 


PENAL CODE (Act XLV of 1860), S. 70—Cri- 
minal Procedure Code (Act V of 1898), Sec. 386 
—Army Act (XLVI of 1950), Secs. 174, 69—Ex- 
pression “levy” in s. 70 Indian Penal Code, whe- 
ther means actual realization of fine—Whether 
limitation prescribed in s. 174 of Army Act for 
realization of amount of fine imposed by Court 
Martial. ?: 

The expression ‘levy’ in s. 70 of the Indian 
Penal Code, 1860, means to seize for the purposes 
of collecting the fine or to enforce an execution 
for a certain sum. It does not mean the actual 
realization of the fine. 

The period of limitation for the recovery of 
fine awarded by the Court Martial under s. 409 
of the Indian Penal Code, 1860, through the 
agency of a magistrate as provided in s. 174 of 
the Army Act, is subject to the limitation im- 
posed by s. 70 of the Indian Penal Code. 
Ramaswamy v. UNION oF ÏNDIA. 

64 Bom. L.R. 440. 


——_—_—§, 90—Consent obtained by false repre-: 
sentation which leads to misconception of facts 
—Whether such consent valid under Code—Deli- 
very of goods given by railway clerk to bearer 
of luggage ticket where such delivery permissible 
—Person taking delivery not entitled to take it 
and such person knowing that delivery given by 
clerk under such misconception of factss-Whe® 
ther such person’s act amounts to theft. 

Consent obtained by a false representation which 
leads to a misconception of facts will not be a 
valid consent under the Indian Penal Code, 1860. 

Where delivery of goods mentioned in a lug- 
gage ticket issued on a passenger ticket could 
be given to the bearer on the mere production 
of the luggage ticket and a railway clerk deli- 
vered the goods against such a luggage ticket 
under a misconception of facts, viz. that the 
person taking delivery was entitled to take it and 


` 
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PENAL CODE, S. .90—-(Contd.) ~ 
the person taking delivery knew that the clerk 


consented to give delivery under such miscon- 
ception of facts, Held that in this case all the 


- ingredients requited for a theft were established. 


PARSHOTTAM Vę THE STATE. 


64 Bom.: L.R, 788. 


—_—-S. 161. See CRIMINAL PROCEDURE CODE, 
1898, S. 155. pran 64 Bom, LR. 274. 


S. 292—Tėst of obscenity—Character of 


` publication how to be judged by Court—Whe- 


3 


ther book obscene if it contains single obscene 
passage. e A 
The test of obscenity for the purposes of s. 292 
of the Indian Penal Godé, 1860, is as to whether 
or not looking to the present day standards of 
morals and thoughts, the tendenay of the book 
is to deprave public morality; in other words, 
the question is, has it got the tendency to cor- 


upt or deprave the mind of an ordinary man 


into whose hand the book is likely to fall by rais- 
ing in®him lascivious thoughts. In considering 
such a question neither a man of wide culture 
or superb character nor a person of depraved 
mentality only should be taken as a reader of 
such publication. The standard of teaders is nei- 
ther one of exceptional susceptibility nor one 
without. any susceptibility whatsoever. While 
judging the character of the publication the Court 
must also consider the effect on the mind of young 
and unwary persons or those of impressionable 
age. . ' 
A book may be obscene within the meaning of 
s. 292 of the Indian Penal Code although it con- 
tains but a single obscene passage. 
Rany@ UDESEHI y. THE STATE. 

64 Bom, L.R. 356. 


———§. 309. Excep. I—“Grave and sudden” 
provocation, meaning of, 

For the purposes of Exception I to s.’300 of 
the Indian Penal Code, 1860, the test of “grave 
and sudden” provocation is whether a reasonable 
man belonging to the same class of society as 
the accused, placed in the situation in which the 
accused was placed would be so provoked as to 
lose his self-control. Words and gestures may 
also, under certain circumstances, cause grave and 
sudden provocation to an accused so as to bring 
his act within the Exception. The mental back- 
ground created by the previous act of the victim 
may be taken into consideration in ascertaining 
whether the subsequent act caused grave and sud- 
den provocation for committing the offence. The 
fatal blow should be clearly traced to the infiu- 
ence of passion arising from that provocation and 
not after the passion had cooled down by lapse 

f time, or otherwise giving room and scope for 
premetlitation and calculation. 
K. M. NANAVATI v. THE STATE. 

64 Bom. L.R. (S.C.) 488. 


——-—S. 366. See PENAL Cope, 1860, S. 366A. 
64 Bom. L.R. (S.C.) 780. 


—--—S. 366A—Person encouraging or assist- 
ing woman, even if under eighteen years of age, 
in following her profession of prostitute whether 
commits offence under s. 366A—‘Seduced”, 
meaning of expression, in ss. 366 and 366A. 


v . 7 o 
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PENAL CODE, S. 366A—(Contd.) » 


' Where a woman, even if she has not attaimed - 


the age of eighteen years, follows the profesgion®* 


of a prostitute, that is, she is accustomed to offer 
herself promiscuously for money to “customers”, 


and in following that profession she is encouraged es 
or assisted by someone, no offence under s. 366A . 


of the Indian Pena Code, 1860, ise committed 
by such’ person, for it cannot be said- that the 
person who assists a girl accustomed to indulge 
in pr@miscuous intercourse fer money ein carry- 
ing on her profession acts with intent or knowl- 
edge that she will be forced or seduced to illicit 
intercourse. 

The expression “seduced” used in ss. 366 and 
366A of the Indian Penal Code, 1860, means 
inducing a woman to submit to illicit intercourse 
at any time or on any occasion. 

RAMESH y. STATE OF MAHARASHTRA. 
64 Bom, L.R. (S.C.)} 78% 


——_—, 378. See Penat Cope, 1860, S. 90. - 
64 Bom. L.R. 788. 


———S, 406. See CRIMINAL PROCEDURE CODE, 
1898, S. 222(2). 64 Bom. L.R. (S.C),529. 


———-S. 410. See Penat Cone, 1860, S. 398. 
64 Bom. L.R. 788. 


PREVENTION OF CORRUPTION ACT (II of 
1947), S. 5A. 

Where investigation in a case relating to an 
offence specified in s. 6 of the Criminal Law 
Amendment Act, 1952, is carried out by. a police 
officer in violation of s. 5A of*the Prevention 
of Corruption Act, 1947, and on a charge-seeet 
presented by him, the Special Judge under s. 8(J) 
of the Criminal Law Amendment Act, 1952, takes 
cognizance of the case, issues pfocesses an 


-~ ka 


g 


frames charges against the accused, the cbgni™ © 


zance taken by the Special Judge is not vitiated 
by reason of the fact that the investigation car- 
ried out by the police officer bore the stamp of 
illegality.” + .* 
PARASNATH PANDE v, STATE. 64 Bom, L.R. 188. 

e 
S$. 5A. 

The word “offence” in s. 155 of the Criminal 
Procedure Code, 1898, and s. 5A of the Pre- 
vention of Corruption Act, 1947, includes “an 
*intended offence or offence imminently hkely to 
take place”. ‘ 

STATE y. GULABSINGH. 64 Bom. L.R, 274. 
——_-S. 6. ` 

Under s. 6 of the Prevention of Corruption 
Act, 1947, sanction can be accorded on any matas 
tial sufficient or otherwise collected in a lawful 
manner or otherwise, the sanctioning authority’ 
can proceed on any material, which; according 
to him, is sufficient or trustworthy. He is not 
concerned to find out even the truth or other 
wise of the facts disclosed to him. All that is 
necessary for the sanctioning authority, to do is 
to apply his mind to the facts as disclosed to 
him and to accord sanction the offence that 
van be digclosed on the facts plaged Before 

im. ‘ 

The sanction which is Fready granted under 
s. 6 of the Prevention of Corruption ct, 1947, 


e 
. i : 3 r 
1962.] t , 
FREVENTION OF. /CORRUPTION ACT,’ 
“8, 6—(Contd.) 
et 


remains valid-where reinvestigation in the case 
has taken place fictwithstanding the fact“hat the 
sanction was based on illegally collected material. 
ParaSNATH PANDE v. Stare. 64 Bom. L.R. 188. 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII of 1954), $ 2. See PREVENTION OF 
Foop AQULTERATIQN RULES, 1955. Appx. B. 

64 Bom. L.R. 6.&) 158. 


PREVENTION OF FOOD ADULTERATION 
RULES, 1955, APPENDIX B. RULE A. 11.05 
-~Preventian of Food Adulteration Act (XXXVI 
of 1954), Sec. 2—Butter prepared from curd whe- 
ther “butter” within r. A. 11.05—Whether accus 
sed can prove that though standard prescribed 
for butter not attained, it is in fact not adultera- 
ted—Construction of statute—Rule of strict con 
struction of penal statutes—What such rule means. 

Butter prepared from curd comes within the 
definition of “butter” in rule A. 11.05 (as it 
stood before its amendment in .1960) of Ap- 
pengix B to the Prevention of Food Adulteration 
Rule) 1955, 

If the quality or purity of butter falls below 
the standard prescribed by r. A. 11.05 or its con- 
stituents are in excess of the prescribed limits of 


variability, it shall be deemed to be adulterated, 


within the meaning of s, 2 of the Prevention of 
Food Adulteration Act, 1954. If the prescribed 
standard is not attained, the statute treats such 
butter, by fiction, as an adulterated food, though 
in fact it is ngt adulterated. Therefore, by rea- 
uw p of the fiction it is not permissible for an ac 


cused to prove that, though the standard pres ' 


scribed is not attained, the article of food is in 

fact not aslulterated. The non-conformity with 

» A thee standard prescribed makes such butter an 
adulterated food. 

When it is said that all penal statutes are to be 
construed strictly it only means that the Court 
Mustesee that the thing charged is an ‘offence 
-within the plain meaning of the words used and 
must not strain the words. The rule of strict 
construction requires that the language of a sta« 
tute should be so construed that no case shall 
be held to fall within it which does not come 
within the reasonable interpretation of the statute. 
Tn construing a penal statute it is a cardinal priw- 
ciple that in case of doubt, the construction 
favourable to the subject should be preferred. 
But these rules do not in any way affect the fun- 
damental Pringiples of interpretation, namely, 
that the primary test is the language employed 

et the Act, and when the words are clear and 
plain the Court is bound to accept the expressed 
o intention of the Legislature. 
M. V. Jesui v. M. U. Srmpt. 
64 Bom. L.R. (S.C.) 158. 


PREVENTIVE DETENTION ACT (XIV of 
1950), S. 3(1)(a)(ii)—Constitution of India, Art. 
-22(5)—*Person not conversant with English lan- 
guage served high order and grounds of deten- 
tion in English—Police officer serving order and 
groungs® giving to person served their translation 
~—Whether require Penis of Art. 22(5) fulfilled. 

To 4 Person, who is. not conversant with the 
English language, service of the order of deten- 
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PREVENTIVE DETENTION ACT, S. 5— 
(Contd.) 


tion und@® s. 3(J)(a)(ii) of the Preventive De- 
tention Act, 1950, and the grounds of detention 
in English, with their oral translation or expla: ° 
nation by the Police officer serving them does not 
fulfil the requirements of art. 22(5) of the Consti- 
tution of India. 

In order that the detenue should be in a posi- 
tion effectively to make higgmepresentation against 
an order passed under the Act, it is not sufficient 
that he has been physically delivered the means 
of knowledge with which to make his representa- 
tion—he should have knowledge of the grounds 
of detention. Communication, in this context, 
Means bringing homeeto the detenue effective 
knowledge of the facts and @ircumstances on which 
the order of dgtention is based. 

Communication of the grounds of detention in 
English, so long as it contimues to be the official 
language of the State, is not enough compliance 
in every case with the requirements of the Const 
tution. To a person who is not conversgnt with 
the English language, in order to satisfy the res 
quirements of the Constitution, the detenue must 
be given the grounds in a language which he 
can understand, and in a script which he can 
read, if he is a literate person, 

HaRIKISAN v. THE STATE. 
: 64 Bom. L.R, (S.C.) 522. 


PROFESSIONS TAX LIMITATION ACT (XX 
of 1941). See GOVERNMENT oF INnpIA Act, 1935, 
S. 142-A(2). 64 Bom. L.R. 471, 


PUBLIC SERVANT. See CRIMINAL PROCEDURE 
Cope, 1898, S. 197. 64 Bom. LR. 130. 


QUARRY LEASE. See MADHYA PRADESH LAND 
REVENUE Cone, 1954, S. 47. 64 Bom. L.R. 629, 


RATE-PAYER, when entitled to file suit @gainst 
Municipal Corporation. 

A rate-payer will be entitled to bring a suit 
against a Municipal Corporation challenging its 
illegal and ultra vires acts, that is acts which 
are beyond its powers. A rate-payer will also 
be entitled to file-a suit against a Corporation 
and get an injuction restraining its action if it 
is established that it is acting in a way so as to 
result in misapplication or misuse of municipal 
funds. But the Court will not interfere at the 
instance of a rate-payer merely on the score that 
the procedure followed by a municipal body in 
certain matters is not proper, if its action falls 
Strictly within the limits of 1ts powers and duties 
and it has acted in good faith. 

Mun’paL CORP., Poona v. DATTATRAYA. 
64 Bom. L.R. 29. 
a 


RECEIVER. See BERAR REGULATION OF AGRI- 
CULTURAL Leases Acr, 1951, S. 2. 
64 Bom. L.R. 667. 


REFRIGERATOR. See BOMBAY SALES Tax ACT, 
1953, Schedule B. 64 Bom. L.R. 147. 


REINVESTIGATION, when should be directed. 

Reinvestigation should not be directed as a 
matter of course or routine. The Court should 
examine the facts of each case and then pass an 
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appropriate order, bearing in mind that the ob- 
ject is not to cure any illegality buteto afford 
an opportunity to the superior police officers to 
- review the facts* of the case. 

PARASNATH PANDE v. STATE. 64 Bom. L.R. 188. 


RENT CONTROLLER. See CENTRAL PROVINCES 
AND BERAR LETTING OF HOUSES AND RENT CON- 
TROL ORDER, 1949, e@eh 13(3). 

i : 64 Bom. L.R. 483. 


SALE OF GOODS ACT (III of 1930), S. 54. 
The right of re-sale given by ss. 54(2) and (4) 
of the Indian Sale of Goods Act, 1930, is exer- 
cised by the seller for himself and not as an 
agent of the buyer, ¢vhen thw latter is given a 
notice of sale. The position. is qdifferent when 
no notice is so sent. In that event it may be 
possible to say that the seller acted as an agent. 
DHANRAJMAL vy. SHAMIJI. 
K 64 Bom. L.R. (S.C.) 169. 


SEA CUSTOMS ACT (VIII of 1878), S. 182. 
See Sea Customs Acr, 1878, S. 193. 
64 Bom. LR. (S.C.) 154. 


———-§, 190. See SEa CUSTOMS ACT, 1878, 
S. 193. 64 Bom., LR. (S.C.) 154. 


———§. 191. See CONSTITUTION OF INDIA, 
ArT. 226. 64 Bom. L.R. (S.C.) 386. 


=S. 193-—Chief Customs Authority impos- 
ing penalty for first time—Whether order impos- 

.« ing such penalty can be treated as order of Col- 
lector gf Customs under s. 193. 

The order of the Chief Customs Authority im- 
posing a penalty for the first time cannot be 
treated to be an order of the Collector of Cus- 
toms within the meaning of s. 193 of the Sea 
Custofs . Act, 1878. 

- COLLECTOR, CUSTOMS v. DiGviJAYSINHJI MILLS. 

A 64 Bom. L.R. (S.C.) 154. 

SESSIONS JUDGE, competency of reference 
under s, 307, Criminal Procedure Code. 
The competency of a reference made by a Ses- 


sions Judge under s. 307 of the Criminal Pro- 


cedure Code, 1898, depends upon the existence 
of two conditions, namely, (i) that he disagrees 
with the verdict of the jurors, and (ii) that he is 
clearly of the opinion that the verdict is one 
which no reasonable body of men could have 
reached on the evidence; after reaching that opi- 
nion, in the case submitted by him he shall re- 
cord the grounds of his opimon. If the: ‘case 
submitted shows that ‘the conditions have not 
been complied with or that the reasons for the 
@piniom are not recorded, the High Court may 
-reject the reference as incompetent: the High 
Court can also: reject it if the Sessions Judge has 
contravened sub-s. (2) of s. 307 of the Code. If 
the case submitted shows that the Sessions Judge 
has disagreed with the verdict of the jury and 
that he is clearly of the opinion that no reason- 
able body of men could have reached- the con- 
clusion arrived at by the jury, and he discloses 
his reasons for the opinion, sub-s. (3) of s. 307. 
of the Code comes into play, and thereafter the 
High Court has an obligation to discharge its duty 


sa X a . 
imposed thereunder. Under sub-s. (3) of s. 307ee 
of the Code, the High Court has to considef the 
entire Midence and, ‘after giving dué-weight to 
the opinions of the Sessions Judge and the. jury, ys 
acquit or convict the accused. The High Court 


af 


may deal with the reference in two ways, namely,” .. y 


(i) if there are mis-difections vitiating the verdict. 
it may, after going into the entire evidence, dis- 
regard the verdict of the jury and come to its 
own M@nclusion, and (ii) even if there are no 
misdirections, the High Court can interfere with 
the verdict of the jury if it finds the verdict “per- 
verse in the sense of being unreasonable”, “ma~- 
nifestly wrong”, or “against the wejght of evi- 
dence”, or in other words, if the verdict is suck 
that no reasonable body of men could have 
reached on the evidence. In the disposal of the 
said reference, the High Court can exercise any 
of the procedural powers appropriate to the oc- 
casion, such as, issuing of notice, calling for 
records, remanding the case, ordering a retrial 
etc, 
K. M. Nawnavatr v. THE STATE. 

~ 64 Bom, L.R. (S.C) 488. 


SIGNATURE. See CONSTITUTION oF INDIA, ART. 
20(3). 64 Bom. L,R. (S.C.) 240. 


SOLICITOR’S FIRM. whether industry. 


A solicitor’s firm carrying on the work of an 
attorney is not an industry within the meaning 
of s. 2(j) of the Industrial Disputes Act, 1947, - 
NATIONAL Union Etc. v. M. R. MEHER. 

64 Bom. L.R. (S.C.) 693. 


SPECIAL JUDGE, powers of. a 
A Special Judge appointed under the Criminat 


l 


Law Amendment Act, 1952, can act ander s. PN: 
e 


of the Criminal Procedure Code, 1898, or umder 
his inherent powers ın so far as he directs an 
investigation into a case. : 
Therefore, where an investigation carried out 
by a police officer in a case relating to an @ffence 
specified in s. 6 of the Criminal Law Amend- 
ment Act, 1952, is illegal and the report which 
is the culmination of the investigation is invalid’ 


‘and bears the stamp of illegality, it is open to 


the Special Judge appointed under the Criminat 
Law Amendment Act, ‘1952, to direct reinvesti- 
ation in the case under s. 202 of the Criminal 
rocedure Code, 1898. 
PaRASNATH PANDE y. STATE. 64 Bom. L,R. 188. 
SUMMARY PROCEEDING. 
Act, 1956, S. 155. 


ee COMPANIES 
64 Bom. L.R. (0.C.J.) 532. 


SUPPLY AND PRICES OF GOODS ACI” 


{LXX of 1950), S. 4—Noltification issued under ¢@ 


s. 4(1)(c) fixing maximum’ quantity eof goods 
which may be sold —Agreement to sell goods 
above maximum specified in notification whether 
hıt by Act—Whether s. 4(1)(c) controlled by 
s. 4(2)(a)--Maximum required to be fixed by 
s. 4(1)(c) whether maximum determined ‘in arith- 
metical term and fixed immuta}J} in~all cases. 
The scheme of ss. 4(/)(c) and 5(7)(c) of the 
Supply and P&Sces of Goods Act, 1950, is,as fol- 
lows: Under s. 4(1)(c) ,oMthe Act the Central 
Government by a notified order is reqpired to 
fix the maximum quantity which may be sold 


` 


"as 


as _ ° ` 
1962.] 


iets AND PRICES OF GOODS ACT, S4 
ə Conta. J 


to any one person in one transaction. @nce the 
maximum is fixed by a notified order, s. 5 of 
the Act immediately comes into operation, and 
it provides that in regard to commodities the 
maximum Yuantity of whicff has been determined 
by a notified order under s. 4(1)(c) there is a 
prohibition against agreement to sell, offer for 
sale, or Sale in r&pect of the said commodities 
contrary to the requirements of the notification. 
Therefore, . once a notified order fixes the maxi- 
mum in respect of the sale of any goods the 
agreement to sell the goods or the offer for the 
sale of such goods above the maximum specified 
in the notification for the purposes of sale is 
immediately hit, not by virtue of the notification 
as such but by the combined operation of the 
Provisions of s. 4(/)(c) and the notification is- 
sued under it and the provisions of s. 5. 

Section 4(2)(a) of the Supply and Prices of 
Goods Act, 1950, is an enabling provision and 
it is intended merely to serve the purpose of 
showing that notwithstanding the provisions of 
s. 4f@)(c) of the Act which refers to persons it 
may be open to the ‘Central Government to pre- 
scribe the maximum either in the way of prices 
or rates or quantities by, reference to „different 
localities or different classes of dealers .or pro- 
“ducers. 

The maximum which is required to be fixed 
by s. 41 )(c) of the Supply and Prices of Goods 
Act, 1950, is not the maximum determined in 
arithmetical term and fixed immutably in all 
cases, 

Bi®ant Erc. Lro. v. RAMANLAL. 
64 Bom. L.R. (S.C.) 416. 


f. & see SUPPLY AND Prices of Goops 


Acr, 1950, S. 4. 64 Bom. L.R.-(S.C.) 416. 


SUPPRESSION OF IMMORAL TRAFFIC ÍN 
WOMEN AND GIRLS ACT (CIV of 1956), S. 
3—“Hogus customer” sent to aid act of prostitu- 
tion to detect offence committed by another per- 
$on under Act—Permissibility of such practice. 
_It is wrong for a police officer or, any other 
person to be sent to aid an act of prostitution 
in order that an offence by another person under 
the Suppression of Immoral Traffic in Women 
and Girls Act, 1956, may be detected. It is no 
justification to sdy that in order to suppress im- 
moral traffic in women and to stop prostitution 
somebody has to be used. 

KAMALABAI y.” THE STATE. 

è 64 Bom. L.R. (S.C.) 517. 
enn. 13—Criminal Procedure Code (Act V- 
tof 1898) Secs. 156(2), 529, 537—Investigation in, 
relation to offence ‘under Act carried on by officer 
having no authority to do so—Whether Magis- 
trate can take cognizance of offence. 

. Wegal or improper investigation and arrest in 
a case under the Suppression of Immoral Traffic 
in Women gndsGirls Act, 1956, does not affect 
the jurisdiction of the Magistrate to take cogni- 
zance ofean offenĉe under the Ag. 

Sectibn 22 of t@® Suppression of Immoral 
Traffic in Women and Girls Act, 1956, does not 
exclude Whe jurisdiction of any Court to take 
sognizance of an offence under the Act. It only 
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SUPPRESSION OF IMMORAL TRAFFIC IN 
WOMEN AND GIRLS ACT, S. oA Cane: ) 


provides that” the Court which takes cognizgnce 
of an offence under ‘the Act mutt be a Court of ' 
either equal or superior jurisdiction than of the 
Magistrate named. 
STATE v. MAINABAI. 64 Bom. L.R. 127. 
——S. 14. See SuPgRpRSION OF IMMORAL 
TRAFFIC IN WOMEN AND Greis Acr, 1956, S. 13. 
I 64 Bom. L.R. et 


——S. 20—Constitution of India, Arts. 14, 
19(1)(d) & (e)—Whether s. 20 iltra vires Legis- 
lature—Restrictions posed by s. 20 whether 
reasonable, e 

' Section 20 the Suppression of Immoral 
Traffic in Women and Girls Act, 1956, is not hut 
by art. 14 of the Constitution of India. 

That portion of s. 20 of the Suppression of 
Immoral Traffic in Women and Girls Act, 195@ 
which enables the Magistrate to direct prosti- 
tute to remove herself from the place where she 
is living to such Place without the local lumits of 


‘his jurisdiction, is invalid on the ground that it 


unreasonably, encroaches upon the fundamental 
Tights guaranteed by art. 19(1)(d) and (e) of the 
Constitution of India. The rest of s. 20 of the 
Act is not invalid on this ground. 
BEGUM HUSAINSAHEB y.° STATE. 

64 Bom. L.R. 526, 


———S. 22. See SUPPRESSION oF IMMORAL 
TRAFFIC IN WOMEN AND Gers Acr, 1956, S. 13, 
' 64 Bom. L.R. 127. 


TARIFF ACT {XXXII of 1934), First Sch. Item 
45(3 ). 

A fountain-pen in which certain of its essen- 
tial parts, namely, the nib, cap and clip, are gold 


' or silver-plated falls within the category of ®foun- 


tain-pens, complete” in item No. 45(3) in Sche- 
dule I to the Indian Tariff Act, 1934. 
VENKATESWARAN y. RAMCHAND. 

i 64 Bom. L.R. (S.C.) 386. 


E AND MERCHANDISE MARKS ACT 
(No. XLII of -1958), S. 56—Trade Marks Act, 
1938 (English Act), Sec. 32—Whether Registrar’s 
power of rectification under s. 56(2) goes beyond 
contentions raised by “person aggrieved’’—Person 
making application for rectification allowing trade 
mark to be registered by withdrawing his oppo- 
sition—Whether such person an aggrieved person 
within s. 56(2). 

Section 56(2) of the Trade and Merchandise 
Marks Act, 1958, does not empower the Regis- 
trar to make any order under that section except 
on the grounds specified in the application fo? 
rectification of the Register by a person aggriev- 
ed and to the extent such rectification is prayed 
for. If an entry is found to be illegal or im- 
proper in the sense that it contravenes any of 
the provisions of the Act, the Registrar may, 
‘under this section, make any order he thinks fit, 
ibut that section does not empower the Registrar 
to make any order concerning an entry on the 
Register of Trade Marks even where the entry 
‘is not illegal or improper in the sense indicated 
‘above. If any such order is to be made, the Re 
‘gistrar must proceed under s. 56(4) of the Act. 
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TRADE AND MERCHANDISE MARKS ACT, 
8. 56—(Contd.) 
e F; e 
Where a persọn shows ippselt to be a “person 
aggrieved” by making necessary statements in the 
application for rectification in that behalf, such 
person will have a locus for the purpose of 
making an application under s. 56 of the Trade 
and Merchandise Marks Act, 1958, although at 
the hearing of the plication he may not even- 
tually be found to be such person, e.g. by his 
conduct in withdrawing his opposition to the ap- 
fflication for registration of a trade mark and 
thereby allowing the trade mark to be registered 
without any objection from' him. The locus thus 
obtained by the person san be challenged before 
the Registrar. è ` , 
A merely sentimental grievanctydoes not make 
a person “aggrieved” within the meaning of 
s. 56(2) of the Trade and Merchandise Marks 
Act, 1958. The grievance must be substantial 
“and a fanciful suggestion of grievance is insuffi- 
' cient. @ 
NEMKUMAR v. MOHANLAL HARGOVINDAS. - 
64 Bom. L.R. (0.C.5.) 616. 


TRANSFER OF PROPERTY ACP (IV of 1882), 
5; 76(a). See BOMBAY Rents, HOTEL AND LODG- 
mG Hoyse Rares CoNmoL Act, 1947, S. 12, 


~ e 


———§, 111(c). See Bombay RENTS, HOTEL | 


AND Lovcing House Rares CONTROL ACT, 1947, 
S. 12. ' 64 Bom. L.R. 554. 
——e—S. 111 (h). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 31.. ` 
‘ 64 Bom. L.R. (F.B.) 635, 
——es——-S. 113, Ml. (b). See BOMBAY TENANCY 
AND AGRICULTURAL LaNps Acr, 1948, S. 31. 


64 Bom. L.R. (F.B.) 635. 


sS. lid, 

The provisions in s. 114 of the Transfer of Pro- 
perty Act, 1882, are inconsistent with thes provi- 
-sions of- the Bombay Tenancy and Agricultural 
Lands Act, 1948, and cannot, thercfore, under 
s. 3 of the latter Act govern the tenancies to 
which it applies. : : 
Rasa Ram v. ABA MARUTI. ` 

> | + a 64 Boni. L.R. (S.C.) 569. 
Me 6 ss - 
` TRUSTEE. See BOMBAY PUBLIC TRUSTS. Act, 
„1950, S 50... e 64 Boni, L.R.™”235. 


@ULTRA VIRES, Central Provinces and Berar 
Municipalities President and Vice-President Elec- 
tion and Appcintment) (Bombay) Rules, 1958, R. 
5 (1). , i 


-The provisions of the clause “not later than 


30 minutes before the hour fixed for the meet-. 


ing” ih r. 5(7) of the Central Provinces and 
Berar Municipalities President and Vice-President 
(Election and Appointment) (Bombay) Rules, 
1958, are ulir vires of s. 18(3) of the Central 
Provinces and Berar Municipalities Act, 1922, and 
therefore can have no effect. The offending 
clause can be separated from the remaining por- 
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ULTRA ViIRES—(Contd.) 
tion of r. 5(J) of the Rules and the latter, 
fore, remains effective. 
KESHE@RAO v. COLLECTOR, AMRAVATI. 
64 Bom. L.R. 599. 


there, = 
A 


———-—_Notification No. MWA-1557-J., dated 
June, 11, 1958, Sssued by the*® State of 
Bombay. ` ~ - 
Clauses 3 to 7 contained in the Schedule to 
Notifieation No. MWA-15578., dated*June 11, 
1958, issued by the State of Bombay under s. 5(2) 
read with s. 5(1)(b) of the Minimum Wages 
Act, 1948, are outside the purview of the powers 
conferred on the Siate by s. 5 of the Act, and 
are, therefore, ultra vires. These "clauses „aro 
severable from Cls. 1 and 2 in the Schedule to 
the Notification and their invalidity does not affect 

the yalidity of cls. 1 and 2. 3 
‘Biot Leaves Erc. Assoc. v. THE STATE. ° 
: 64 Bom. L.R. (S.C.) 375, 


Suppression of Immoral Traffic in Women. 
and Girls Act, 1956, S 20. 

Section 20 of the Suppression of Immoral Traffic 
in Women: and Girls -Act, 1956, is not Bit by 
art. 14 of the Constitution of India. 

That portion of:s..20 of the Suppression of 
Immotal Traffic in Women and Girls Act, 1956, 
which enables the Magistrate to direct a prosti- 
tute to remove herself from the place where she 
is living to such place without the local limits 
of .his jurisdiction, is invalid on the ground that 
it unreasonably encroaches upon the fundamental’ 
rights guaranteed by art. 19(/)(d) and (e) of 
the Constitution of India. The ¢est of s. 20 of 
the Act is not invalid on this ground. e 
BEGUM HUSAINSAHEB v. STATE. 

Xi 64 Bom, L.R. 526. 


USAGE—When | prevalent custom or usage im 
market may be ‘deemed to be incorporated into 
contracts made by traders in that market. 

A prevalent custom and usage in particular 


contracts made by the traders in that market. 
“Such customs and usages to be of binding for@ 
mast not be inconsistent with the terms of a writ- 
ten contract andlor written‘ rules binding between 
the parties. A custom or usage to be incor-- 
porated into a contract between the parties must 
epe reasonable. 
SE Se OIL y. GORAKHRAM. 

64 Bom. L.R. (0.C.J.) 113. 


WARRANT CASE. See CRIMINAL PROCEDURE 
Cope, 1898, S. 262. Bom, L.R. 354. 


WITNESS. See CONSTITUTION OF INDIA, AR® 
20(3). ` 64 Bom. L.R. (S.C.) 240, t 


WORDS AND PHRASES: . $ 

“A permanent alienation or transfer’. See 
HYDERABAD TENANCY & AGRICULTURAL LANDS ACT, 
1950, S. 98: 64 Bom. L.R. 569. 


“A person lawfully cultivating any land belong- 


ing to’ another person”. Sée Y TENANCY 
AND AGRICULTURAL LaNDs (VuSARBHA REGION AND 
KUTCH AREN Acr, i958, Sf 125. © 


P 64 Bom. L'R. 485. 


“Acquitfal”. See CONSTITUTION OF Ira, ART. 
134(1) (a). 64 Bom. LR. (S.C.) 74.. 
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“Butter”. See PREVENTION oF Foop ADULTERA- “Levy”. “Sea, PENAL Cone, 1860. * 
TION Rures, 1955, Appx. B. ` n 
‘~ 64 Bom. L.R. GC) 158. ~ s 
“Manufacturer”. See BOMBAY @MONEY-LENDERS 


“Complaint”. See BOMBAY VILLAGE PANCHAYATS Act, 1947, S. 10. 64 Bom. L.R. 549. 
' Act, 1959. 64 Bom. L.R. (S. C.) 400. 
“Not later than 30 minutes before the hour fixed 
“Date of Service’ See ARBITRATION Acz, 1940, | for the meeting”. See GIRAL PROVINCES AND 
S. 14(2). 64 Bom. L.R. (S.C.)} 412, | BeRAR MUNICIPALITIES PRESIDENT AND VICE 
. é PRESIDENT (ELECTION AND APPOINTMENT) (BOM- 
Evil consequences”. See CONSTITUTION OF | BAY) RULES, R. 5(1). 64 Bom. LR. 599. 
INDIA, ART. 311 (2). | 64 Bom. L.R. (S.C.) 396. 
` e x “Offence”. See CRIMINAL Phocebure Cone, 
“Failed”, See BomBAY TENANCY AND AGRICUL- | 1898, S. 155. . 64 Bom. L.R. 274. 


TURAL Lanps Acr, 1948, S. 88(c). 
64 Bom. L.R. 9. “Ordinary ratefl wages”. P Minimum WAGES 
Act, 1948, S. 12. 64 Bom. L.R. 676. 

For the termination of the tenancy and kets 
‘ment of a tenant”, See Berar REGULATION oF*| “Permission”. See ARBITRATION Act, 1940, S. 20, 
AGRICULTURAL Leases Act, 1951, S. 19. ' . 64 Bom. L.R. (S.C.) 169. 
64 Bom. L.R. (E.B.) 57. 


ogee majeure”. See ARBITRATION ACT, 1940, Marks ACT, 1958, S. 56. 64 Bom. L.R. 616. 
S. 20. f et Bom. L.R. (S.C.) 169. : 

“Person having an interest”. See BOMBAY PUBLIC 
“Furnishing evidence”, See. Consriturion’ or | TRUSTS Act; 1950, S. 50. 64 Bom. LR. 235. 


Inia, ART- 20(3). ‘64 Bom, LR. $C) 2A J| “Refrigerator”. See Bompay SaLes Tax ACT, 


' «Give notice”. Seč ARBITRATION Act, 1940, S. | 195% Sch. B. Of BomeoLR: S147. 
142). ., 64 Bom. L.R. (S.C.) 412: “Remains unpaid”. See BOMBAY SALES TAX ACT, 
k 53; S. 26. . LR. (Q.C. A 
“Grave and sudden”. See CRIMINAL PROCEDURE aire 64 Bom: DR: (0:3) 705 
coni, S. 307. i of Boni, L.R. (S.C) 488. “Surrender of tenancy”. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS (VIDARBHA REGION AND 

EAN Aine See INpUSTRAT Dıs- | Kutcu Area) Act, 1958, S. 10. 
ye Ac 1947, S. 25(c). 64 Bom. L.R. 645. ; a 64 Bom. L.R. 717. 

. 

“Impose”., See MunicraL Acr (Disticr), S. | “To be a witness”. See CONSTITUTION or 
59, 64 Bom. L.R. (S.C.) 688. | INDIA, ART. 20(3). 64 Bom. L.R. (S.@.) 240. 


“Inceme from business”. See INCOME-TAX ACT, “Total full time earnings”. See FACTORIES ACT, 
1922, S. 10. 64 Bom. L.R. 740. 1948, S. 2. 64 Bom. L.R. (S.C.) 364. 


; = “Trader”. See BOMBAY MONEY-LENDERS ACT 
“Income from property”. See Income-rax Acr, 
1922, $. 10. 64 Bom. L.R. 740. 1947,.S. 10. 64 Bom. L.R. (O.C.5.) 549. 


“Wages”. See MINIMUM Waces Acr, 1948, S. 5. 
“Landholder’”’. See Berar REGULATION OF AGRI- ' j j 64 Bom. L.R. (S.C.) 375. 


CULTURAL Leasts Act, 1951, S. 2. 


64 Bom. LR. 667. | “Wages”. See CENTRAL Provinces & BERAR IN- 
' DUSTRIAL Disputes SETTLEMENT Act, 1947, S. 40. 


o 


“Let for residence, ‘education, business, trade or 64 Bom. L.R. 481. 
storage”. Se "Bompay RENTS, HoTEL AnD Lono- |, 7 
ene House Rares Contror Act, 1947, S. 6. “Worker”. See Factories Acr, 1948, S. 2. 
64 Bom. L.R, (8.C.) 256. | ; 64 Bom. L.R. (8.C.) 364. 
é . Mosel i 
e . i x è. $ 
- “en 
Ld é ` s 
t 5 ~ . 5 i = r 





Printeg by P. H. Raman at the Associated Advertisers & Printers, 505, Tardeo Arthur 


Road, Bombay 34 and Published by Manhar Ratanlal Vakil, for the Bombay Law Reporter 
Private Ltd., Krishna Mahal, 63, Marine Drive Bombay No. 1. 
° 


fe 


64 Bom. L.R. 440. 


; æ f 
“Person aggrieved”. See TRADE AND MERCHANDISE y 
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